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PUBLISHERS’ PREFACE. 


In accordance with their original plan the Publishers are continuing to keep “ The 
English and Empire Digest ” up to date, the method adopted being very similar to 
that employed in the case of the “ Laws of England,” and the system has been 
found by Subscribers to be equally satisfactory in use. 

Supplement No. 3, to which this note is a preface, brings the published Volumes 
of the main Work up to January 1 st, 1928, viz. Vols. 1-3G. 

The use of this Supplement will enable subscribers to find with the minimum of time 
and trouble all the judicial decisions and annotations reported since the first thirty-six 
Volumes were each and severally published. 

As regards English cases additional citations and annotations are preceded by the number 
of the case in the original volume, while new cases follow as far as possible the arrangement 
in the original volume, and are given the number of the case which they should follow, with 
the addition of a letter of the alphabet, beginning with the letter “ a.” 

In dealing with the Scottish and Irish decisions, and die decisions of the Overseas 
Dominions, where they can be justifiably connected with a specific English case in the original 
volume, or in the Supplement, or with a specific Colonial case in the original volume, that fact 
is indicated by giving them the number borne by the English case, or the letter of the alphabet 
borne by the Colonial case, followed by a serial number in Roman numerals. Cases that 
cannot be joined in this manner are marked with two letters of the alphabet, the first one 
being the letter “ s,” and are placed as near 4 s possible to the English or Colonial case which 
they most resemble. 

As regards the Table of Cases to the Supplement the name of the title in which the case 
is cited is given in an abbreviated form between the number of the original volume in which 
the title appears and, as regards English cases, the number of the case, or, as regards 
Scottish and Irish cases and decisions of the Overseas Dominions, the number of the page 
of the Supplement on which the case is dealt with. The abbreviated forms of the titles are 
set out below : — 

j.s. 


h 
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Ir. 



Reports included jn this Work and their Abbreviations, 
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Godb. ... ... ... Godbolt’s Reports, King’s Bench, Common Pleas, and Exche- 
quer, 1 vol., 1 Ta 7 4 — 1037 ... ... ... Eng. 

Gouldsb. ... ... Gouldsborough’s Reports, Queen’s Bench and King’s Bench, 1 

vol., 1586—1601 Eng. 

Gow ... Gow’s Reports, Nisi Prius, 1 vol., 1818 — 1820 ... Eng. 

Gr. ... ... ... Upper Canada Chancery (Grant) ... ... ... ... ... Can. 

Griffin’s Patent Cases ... Griffin’s Patent Cases, 1884 — 1887 ... ... ... ... Eng. 

GwilL ... ... ... Gwillim’s Tithe Cases, 4 vols., 1224 — 1824 ... ... ... Eng. 

H. ... ... ... Hertzog’s Reports of the High Court of the South African 

Republic, 1893 ... ... ... ... ... ... ... S. Af. 

H. & C. ... ... ... Hurlstone and Coltman’s Reports, Exchequer^ vols., 1862 — 1866 Eng. 

H. & N. ... ... ... Hurlstone and Norman’s Reports, Exchequer^ vols., 1856 — 1862 Eng. 

H. & Tw. ... ... Hall and Twells’ Reports, Chancery, 2 vols., 1848 — 1850 ... Eng. 

H. & W. ... ... Hurlstone and Walmsley’s Reports, Exchequer, 1 vol., 1840 — 

1841 Eng. 

H; B. R. (preceded by Hanscll's Reports of Bankruptcy and Companies* Winding up 

date) Cases, 3 vols., 1915—1917 (e.g., (1915] 11. B. R.) Eng. 

H. C. ... ... ... Reports of the High Court of Griqualand West ... ... S. Af. 

H. E. C. ... ... ... Hodgin’s Election Reports ... ... ... ... ... Can. 

H. L. Cas. ... ... Clark’s Reports, House* of Lords, 11 vols., 18 47 — 1860 ... Eng. 

Hag. Adra ... ... Haggard’s Reports, Admiralty, 3 vols., 1822 —1838 ... ... Eng. 

Hag. Con. ... ... Haggard’s Consistorial Reports, 2 vols., 1789 — 1821 ... ... Eng. 

Hag. Ecc. ... ... Haggard’s Ecclesiastical Reports, 4 vols., 1827 — 1833 ... Eng. 

Hailes ... ... ... Hailes’s Decisions, Court of Session (Scotland), 2 vols., 1766 — 


1791 Scot. 

Hale, C. L. ... ... Hale’s Common Law ... ... ... ... ... ... Eng. 

Hale, P. C. ... ... Hale’s Pleas of the Crown, 2 vols. ... ... ... ... Eng. 

Han. ... ... ... New Brunswick Reports (I iannay) ... ... ... ... Can. 

Har. & Ruth. ... ... Harrison and Rutherford s Reports, Common l’icas, 1 vol., 1865 

—1866 Eng. 

Har. & W. ... ... Harrison and Wollaston’s Reports, King’s Bench and Rail 

Court, 2 vols., 1835 - 1836 Eng. 

Hare. ... ... ... Harcarse’s Decisions, Court of Session (Scotland), fol., 1 vol., 

1681—1691 Scot. 

Hard. ... ... ... Hardres’ Reports, Exchequer, fol., 1 vol., 1655 — 1609... ... Eng. 

Hare ... Hare’s Reports, Chancery, 11 vols., 1841 — 1853 ... ... Eng. 

Hawk. P. C. Hawkins’s Pleas of the Crown, 2 vols. ... ... ... ... Eng. 

Hay ... Hay’s Reports ... ... ... ... ... ... ... lnd. 

Hay & Marr. Hay & Marriott’s Decisions, Admiralty, 1 vol., 1770 — 1779 ... Eng. 

Hayes - • Hayes’s Reports. Exchequer (Ireland), 1 vol., 1830 — 1832 ... lr. 

Hayes & Jo. Haves and Jones's Reports, Exchequer (Ireland), 1 vol., 1832 — 

1834 Ir. 


Hem. & M. ... ... Hemming and Miller’s Reports, Chancery, 2 vols., 1802 —18(55 Eng. 

Het. ... ... ... Hetley’s Reports, Common Pleas, fol., 1 vol., 1(527 — 1(531 ... Eng. 

Hob. ... ... ... Hobart’s Reports, Common Pleas, fol., 1 vol., 1613—1625 ... Eng. 

llodg. ... ... ... Hodges’ Reports, Common Pleas, 3 vols., 1S35 — 1837 ... Eng 

Hog. ... ... ... Hogan’s Reports, Rolls Court (Ireland), 2 vols., 181(5 — 1831 ... lr. 

Holt, Adra W. Holt’s Rule of the Road Cases, Admiralt y, 1 vol., 1863—1867 Eng. 

Holt, Eq. ... ... W. Holt’s Equity Reports, 2 vols., 1845... ... ... ... Eng. 

Holt, K. B. ... ... Sir John Holt’s Reports, King’s Bench, fol., 1 vol., 1688 — 1710 Eng. 

Holt, N. P F. Holt’s Reports, Nisi Prius, 1 vol., 1815—1817 Eng. 

Home, Ct. of Sess. ... Home’s Decisions, Court of Session (Scotland), fol., 1 vol., 1735 

—1744 ficot. 

Hong Kong L. R. ... Hong Kong Reports ... ... ... ... ... ... Hong Kong 

Hop. & Colt. ... ... Hopwood and Colt man’s Registration Cases, 2 vols., 1808 — 1878 Eng. 

Hop. & Ph. ... ... Hopwood and Philbrick’s Registration Cases, 1 vol., 18(53 — 1807 Eng. 

Horn & H. ... ... Horn and Hurlstone's Reports, Exchequer, 2 vols., 1838 — 183u Eng. 

Hov. Supp. ... ... Hovenden’s Supplement to Vesey Jun.’s Reports, Chancery, 

2 vols., 1753— 1817 ... Eng. 

How. C. ... ... ... Howard’s Chancery Practice ... ... ... ... lr. 

How. C. S. ... ... Howard’s Supplement to Rules, etc., of the High Court of 

Chancery in Ireland ... ... ... ... ... ... Ir. 

How. E. E. ... ... Howard’s Equity Exchequer ... ... ... ... ... lr. 

How. P. L. ... ... Howard on the Popery Laws ... ... ... ... ... lr. 

Hud. & B. ... ... Hudson and Brooke’s Reports, King’s Bench and Exchequer 

(Ireland), 2 vols., 1827—1831 ir 

Hudson’s B. C. ... ... Hudson on Building Contracts, 2 vols. ... ... ... ... Eng. 

Hume ... ... ... Hume’s Decisions, Court of Session (Scotland), 1 vol., 1781 — 1822 Scot. 

Hut. ... ... ... Hutton’s Reports, Common Pleas, fol., 1 vol., 101 7 — 1638 ... Eng. 

Hy. BL ... ... Henry Blackstone’s Reports, Common Pleas, 2 vols., 1788 — 1790 Eng. 

Hyde ... ... ... Hyde’s Reports ... ... ... ... ... ... ... Ind. 

I. C. L. R. ... ... Irish Common Law Reports, 17 vols., 1849 — 1800 ... ... Ir. 

l.'Ch. R. ... ... Irish Chancery Reports, 17 vols., 1850— 1807 ... ... ... lr. 

X. Kq. it. ... ... Irish Equity Reports, 13 vols., 1838 — 1851 lr. 
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.Reports included in this Work and their Abbreviations, 


i. Ij. r 

I. Ij. R. (Vol.) All. 

I. L. R. (Vol.) lJom. 

I. L. R. (Vol.) (’ale. 

I. L. R. (Vol.) Lah. ... 
I. L. R. (Vol.) Mad. ... 
I. L. R. (Vol.) Pat. 

1. 1a. R. (Vol.) Ran. ... 

I. L. T 

I. L. T. Jo 

I. R. (preceded by date) 
I. R. (Vol.) C. L. 

I. li. Eq. 

1. R., R. & L. 


Ind. Awards 
Ind. Jur. N. R. ... 
Ind. Jur. O. S. ... 
Ir. Cir. Rep. 

Ir. Jur. ... 

Ir. L. Rec. 1st sor. 
Ir. L. Rec. N. S. 
lrv. 


Irish Law Reports, 13 vols., 1838 — 1851 
Indian Law Reports, Allahabad ... 

Indian Law Reports, Bombay 
Indian Law Reports, Calcutta 
Indian Law Reports, Lahore 

Indian Law Reports, Madras 

Indian Law Reports, Patna 
Indian Law Reports, Rangoon 
Irish Law Times, 1807 — (current) 

Irish Law Times Journal, 1867 — (current) 

Irish Reports, since 1893 ( e.g ., [1894] 1 1. R.) ... 

Irish Reports, Common Law, 11 vols., 1800 — 1877 
Irish Reports, Equity, 11 vols., 1800 — 1877 
Irish Reports, Registry Appeals in the Court of Exchequer 
Chamber and Appeals in the Court for Land Cases Reserved, 

1 vol., 1808 — 1870 

Industrial Awards Recommendations 
Indian Jurist, New Series ... 

Indian Jurist, Old Series ... 

Reports of Irish Circuit Cases, 1 vol., 1841 — 1813 
Irish Jurist, 18 vols., 1849 — 1800... 

Iaw Recorder (Ireland), 1st series, 4 vols., 1827 — 183] 

Jaw Recorder (Ireland), New Series, 6 vols., 1833 — 1838 
Irvine’s Justiciary Reports (Scotland), 6 vols., 1852 — 1807 ... 


J. Bridg. 

J. D. R.\.. 


J. P 

J. P. Jo. 

J. R 

J. R. N. fl. 

J. Shaw, Just. ... 
Jnc. 

Jac. &W. 

James 
Jebb & B. 

Jebb & S. 

Jebb, C. C. 

Jebb, Cr. Ar Pr. ( ns. 
Jenk. ... . . 

Jo. & Car. 


Jo. At Lat. 


Jo. Ex. Ir. 
J olin. 

John. & IT. 
Jur. 

Jur. N. S. 


Sir John Bridgman’s Reports, Common Pleas, fol., 1 vol., 1013 

— 1021 

Juta’s Daily Reporter, reporting Cases in the Cape Provincial 
Division ... 

Justice of the Peace, 1837 — (current) 

Justice of the Peace (Weekly Notes of Cases) ... 

Jurist Reports 

Jurist Reports, New Scries 

J. Shaw’s Justiciary Reports (Scotland), 1 vol., 1848 — 1852 ... 
Jacob’s Reports, Chancery, 1 vol., 1821 — 1823 
Jacob and Walker's Reports, Chancery, 2 vols., 1819 — 1821 ... 
Nova Scotia Reports (James) 

Jebb and Bourke’s Reports, Queen’s Bench (Ireland), 1 vol. 

1841 — 1842 

Jebb and Svtnos’ Reports, Queen’s Bench (Ireland), 2 vols., 

1838 — 1841 

Jebb’s Crown Cases Reserved (Ireland), 1 vol., 1822 — 1840 ... 

Jebb’s Crown and Presentment Cases 
Jenkins’ Reports, 1 vol., 1220 — 1623 

Jones and Carey’s Reports, Exchequer (Ireland), 1 vol., 1838 

—1839 

Jones and La Touche’s Reports, Chancery (Ireland), 3 vols., 

1844—1840 

T. Jones’ Reports, Exchequer (Ireland), 2 vols., 1834 — 1838 ... 

Johnson’s Reports, Chancery, 1 vol., 1858 — 1800 

Johnson and lleinnnng’s Reports, Chancery, 2 vols., 1859 — 1802 

Jurist Reports, 18 vols., 1837 — 1854 

Jurist Reports, New Series, 12 vols., 1855 — 1807 


K. 


K. A O . 

K. A; J 

K. B. (preceded by date) 

Kamos, Diet. Dec. 

K&infes, Rem. Dec. 

Karnes, Sol. Dec. 

Kay 

Keb 

Keen 

Keil 

Kel 

Kel. W 

Keny. 

Kony. Ch. 

Ken.’ 


Kotze’s R (‘porta of the Iligh Court of tho Transvaal Province, 

1877—1881 

Keane and Grant’s RegLst ration Cases, 1 vol., 1854 — 1802 
Kay and Johnson’s Reports, Chancery, 4 vols., 1854 — 1858 ... 
Law Reports, King's Bench Division, since 1900 ( e,g ., [1901] 2 

K. B.) 

Kamos, Dictionary of Decisions, Court of Session (Scotland), 

fol., 2 vols., 1540—1741 ... > 

Karnes, Remarkable Decisions, Court of Session (Scotland), 

2 vols., 1710—1752 

Kaines, Select Decisions, Court of Session (Scotland), 1 vol., 

1752— 1708 

Kay's Reports, Chancery, 1 vol., 1S53 — 1854 ... 

Keble's Reports, fol., 3 vols., 1001 — 1677 
Keen’s Reports, Rolls Court, 2 vols., 1836— 1838 
Keilwey's Reports, King's Bench, fol., 1 vol., 1327 — 1578 
Sir John Kelyng’s Reports, Crown Cases, fol., 1 vol., 1062 — 1707 
W. Kclvnge’a Reports, fol., 1 vol., Chancery, 1730 — 1732 ; 

King's Bench, fol., 1731 — 1734... 

Kenyon's Notes of Cases, King’s Bench, 2 vols., 1753 — 1759 ... 
Chancery Cast's in Vol. II. of Kenyon’s Notes of Cases,1753 — 1754 
New lirunsw >ck Reports (Kerr) ... 


Ir. 

Ind. 

Ind. 

Ind 

Ind. 

Ind. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Ir. 


Ir. 

N.Z. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Scot. 


Eng. 

S. Af. 
Eng. 
Eng. 
N.Z. 
N.Z. 
Scot. 
Eng. 
Eng. 
Can. 


Ir. 


Ir. 

Ir. 

Ir. 

Eng. 

Ir. 


Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 

Eng. . 


Scot. 


Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Can. 
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Kilkerran 

£n. & Omb. 

Knapp ... 

Knox 

Konst. A W. Hat. App. 
Konst. Hat. App. 


Kilkerran’s Decisions, Court of Session (Scotland), fol., 1 vol. # 

1738 — 1752 

Knapp and Omblcr's Election Cases, 1 vol., 1831 — 1835 
Knapp’s Keporls, Privy Council, 3 vols., 1829 — 1836 ... 
Knox’s Reports 

Konst am and Ward’s Reports of Rating Appeals, 1 vol., 1909 — 
1912 ... ... ... ... ... ... ... ... 

Konstam’s Reports of Rating Appeals, 2 vols., 1904 — 1908 ... 


L. A G. temp. Plunk. .. 

L. A G. temp. Sugd. 

L. & Welsb 

L. C. A M. Gaz. 

L. C. J 

L. C. L. J 

L. C. R 

L. G. R. 

J j. J. Adm. 

L. J. Bey. 

L. J. C. C 

L. J. C. P 

L. J. Ch. 

L. J. Eccl. 

L. J. Ex. 

L. .T. Ex. Eq. 

L. .1. K. B. or Q. B. 

L. J. M. C 

L. J. N. O 

L. J. O. S 

L. J. P 

L. J. P. & M 

Jj. J. P. C 

L. J. P. M. A A. 

L. Jo. 

L. L. R 

L. M. A P 

L. N 

L. R. A. A E. ... .. 

L. R. C. C. R 

L. R. C. P 

L. R. Eq. 

L. R. Exoh. 

L. R. H. L 

L. R. Ind. App. 

L. R. Ind. Ai»p. Supp. 
Vol. 

L. R. lr. 

L. R. P. A D 

L. R. P. C 

L. R. Q. B 

L. R. Q. B 

L. R. Sc. A Div. 

L. T 

L. T. Jo. 

L. T. O. S 

L. Th 

Lane 

Lat 

Laws. Reg. Cas. 

Ld. Raym. 

Le. & Ca. 

Leach 

Lee 

Lee temp . Hard. 


Lloyd and Goold’s Reports temp. Plunkett, Chancery (Ireland), 

1 vol., 1834 — 1 839 

Lloyd and Goold’s Reports temp. Sugdon, Chancery (Ireland), 

1 vol., 1835 

Lloyd and Welsby's Commercial and Mercantile Cases, 1 vol., 

1829 — 1830 

Local Courts and Municipal Gazette 

Lower Canada J urist 

Ixjwer Canada Law Journal 

lx>wer Canada Reports 

Local Government Reports, 1902 — (curront) 

Law Journal, Admiralty, 1865 — 1875 
Law Journal, Bankruptcy, 1832 — 1880 ... 

Law Journal (County Courts Reporter), 1912 — (current) 

Law Journal, Common Pleas, 1831 — 1875 
Law Journal, Chancery, 1831 — (current) 

Law Journal, Ecclesiastical Cases, 1SGG— 1875 ... 

Law Journal, Exchequer, 1S31 — 1875 

Law Journal, Exchequer in Equity, 1S35 — 1841 

Law Journal, King’s Bench or Queen’s Bench, 1S31 — (current) 

Law Journal, Magistrates’ Cases, 1831 — 1896 ... 

Law Journal, Notes of Cases, 1806 — 1892 (from 1893, see Law 
Journal) ... 

Law Journal, Old Scries, 10 vols., 1822 — 1831 ... 

Law Journal, Probate, Divorce and Admiralty, 1S75 — (current) 
Law Journal, Probate and Matrimonial Cases, 1858 — 1859, 

18GG — 1875 

Law Journal, Privy Council, 18G5 — (current) ... 

Law Journal, Probate, Matrimonial and Admiralty, I860 — 18G5 
Law Journal Newspaper, 1806 — (current) 

Loader Law Reports 

Lowndes, Maxwell, and Pollock’s Reports, Bail Court and 

Practice, 2 vols., 1850—1851 

Legal News 

Law It eports, Admiralty and Ecclesiastical Cases, 4 vols., 1805 

— 1875 

Law Reports, Crown Cases Reserved, 2 vols., 1805 — 1875 
Law Reports, Common Pleas, 10 vols., 1805 — 1875 
Law Reports, Equity Cases, 20 vols., 1805 — 1875 
Law Reports, Exchequer, 10 vols., 1805 — 1875... 

Law Reports, English and Irish Appeals and Peerage Claims, 
Bouse of Lords, 7 vols., 1800 — 1875 
Law Reports, Indian Appeals, Privy Council, 1873 — (current) 
Law Reports, India Appeals Privy Council, Supjdementary 
Volume, 1872 — 1873 

Law Reports (Ireland), Chancery and Common Law, 32 vols., 

1877—1893 

Law Reports, Probate and Divorce, 3 vols., 1805 — 1875 
J^aw Reports, Privy Council, 0 vols., 1805 — 1875 
l>aw Reports, Queen’s Bench, 10 vols., 1805 — 1875 
Quebec Reports, Queen’s Bench ... 

Law Rej)orts, Scotch and Divorce Appeals, House of Lords 

2 vols., 1800—1875 

Law Times Reports, 1859 — (current) 

Law Times Newspaper, 1813 — (current) 

Law Times Reports, Old Series, 34 vols., 1843 — 18G0 ... 

La Themis ... 

Lane’s Reports, Exchequer, fol., 1 vol., 1005 — 1611 
Latch’s Reports, King’s Bench, fol., 1 vol., 1025 — 1028 
Lawson’s Registration Cases, 1895 — (current) ... 

Lord Raymond’s Reports, King’s Bench and Common Pleas, 

3 vols., 1094— 1732 ... 

Leigh and Cave’s Crown Cases Reserved, 1 vol., 1861 — 1805 ... 
Leach’s Crown Cases, 2 vols., 1730 — 1814 .. ...^ 

Sir G. Lee’s Ecclesiastical Judgments, 2 vols., 1752 — 1758 ^ ... 
T. Lee’s Cases temp, llardwicke. King’s Bench, 1 vol., 1733— 
1738 


Scot. 

Eng. 

Eng. 

Aus. 

Eng. 

Eng. 


Ir. 

Ir. 

Eng. 

Can. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
Eng. 
Eng. 
Eng. 
S. Af. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

(’an. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
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Log. Hop. 

Legge 

Leon. 

Lev. 

Ijow. C. C. 

Ley 

Lib. Ass. 

Lilly 

Litt 

Lloyd, L. R. 

1 Joyd, Pr. < ’ah. . . 

u>rrt 

Long. A T. 

Txnds Journals ... 
Lud. 10. (’. 
Luirilej, P. L. (1 
Lush. 

Lut. 


Lut. Keg. Cos. ... 
Lynd. 


Legal Reporter 

Legge’s Reports ... ... ... ... ... ... • ... 

Leonard’s Reports, King’s Bench, Common Pleas and Exche- 
quer, fol., 4 parts, 1552 — 1615 ... 

Levinz’s Reports, King’s Bench and Common Pleas, fol., 3 vols., 

1660 — 1096 

Le win’s Crown Cases on the Northern Circuit, 2 vols., 1822 — 1838 
Ley’s Reports, King’s Bench, fol., 1 vol., 1608 — 1629 
Liber Assisarum, Year Books, 1 — 51 Edw. III.... 

Lilly’s Reports and Pleadings of Cases in Assize, fol., 1 vol. ... 
Littleton’s Reports, Common Pleas, fol., 1 vol., 1627 — 1631 ... 
Lloyd’s List Law Reports, 1919 — (current) 

Lloyd’s Reports of Prize Cases, 10 vols., 1914 — 1924 ... 

Lofft’s Reports, King’s Bench, fol., 1 vol., 1772 — 1774 
Longfield and Townsend’s Reports, Exchequer (Ireland), 1 vol., 

1841—1842 

Journals of the Douse of Lords ... 

Ludor’s Election Cases, 3 vols., 1784 — 1787 
Lumley’s Poor IjOW Cases, 2 vols., 1834 — 1842 
Lushington’s Reports, Admiralty, 1 vol., 1859 — 1862 ... 

Sir E. Lutwyche’s Entries and Reports, Common Pleas, 2 vols., 

1682—1704 

A. J. Lutwyche’s Registration Cases, 2 vols., 1843 — 1853 
Lyndwood, Provinciale, fol., 1 vol. 


M. 


M. A S 

M. AW. 

M C (’ 

M. C. R. 

M. II. <’. R 

M. L. R. (Vol.) K. B. or 

Q. R. 

M. L. R. (Vol.) S. C. ... 
M. M. (’as. 

Mac. 

Mae. A G. 

Mac. A TT 

MVlc 

M’Clc. A Yo 

Macfarlnno 

Marl. A Rob. 

Mncph. (Ct. of Scss.) 

Macq. 

Mjut. 

Mad 

Madd 

Madd. A (1. 

Madox 

Madox, Exch. ... 

Mag. 

Man A (1 

Man. A Kv. K. R. 

Man. A Ry. M. C. 

Man. L. .1. 

Man. L. R. 

Man. R. temp . Wood ... 
Mans. 

Mar. L. C 

March 

Marr. 

Marsh. 

Marsh. 

Mayn. 

Meg. 


Menzie’s Reports of the Supreme Court of the Cape of Good 

Hope, 1828—1850 

Maule and Selwyn’s Reports, King’s Bench, 0 vols., 1813 — 1817 
Meeson and Welsby’s Reports, Exchequer, 10 vols., 1836 — 1847 
Mining Commissi oner’s Cases 
Montreal Condensed Reports 
Madras High Court Reports 

Montreal Law Reports, King’s Bench or Queen’s Bench 
Montreal Law Reports, Superior Court ... 

Martin’s Reports of Mining Cases 
Macassoy’s New Zealand Reports 

Macnaglitcn and Gordon’s Reports, Chancery, 3 vols., 1849 — 

1852 

Macrao and llertslet’s Insolvency Cases, 1 vol., 1847 — 1852 ... 
M‘(’leland’s Reports, Exchequer, 1 vol., 1824 ... 

M‘Clelaiuland Younge’s Reports, Exchequer, 1 vol., 1824 — 1825 
Macfarlane’s Jury Trials, Court of Session (Scotland), 3 parts, 

1838—1839 

Maclean and Robinson’s Scotch Appeals (Douse of Lords), 1 
vol., 1839 ... 

Macpherson, Court of Session (Scotland), 3rd series, 11 vols., 

1862—1873 

Macquoen’s Scotch Appeals, Douse of Lords, 4 vols., 1849 — 1805 
Macrory’s Patent Cases, 2 parts, 1847 — 1856 
Madras High Court Reports 

Maddock’s Reports, Chancery, 6 vols., 1815 — 1822 
Maddock and Geldart’s Reports, Chancery, 1 vol., 1819 — 1822 

(Vol. VI. of Madd.) 

Madox’s Formularc Anglicanum ... 

Madox’s Distory and Antiquities of the Exchequer, 2 vols. ... 
Magistrate and Municipal and Parochial Lawyer, London, 

5 vols., 1848— 1852 

Manning and Granger’* Reports, Common Pleas, 7 vols., 

1840—1815 

Manning and Ryland’s Reports, King’s Bench, 5 vols., 1827 — 

1830 

Manning and Ryland’s Magistrates’ Cases, 3 vols., 1827 — 1830 
Manitoba Law Journal 
Manitoba Law Reports 
Manitoba Reports temp. Wood 

Mansou’s Bankruptcy and Company Cases, 21 vols., 1893 — 1914 
Maritime Inw Reports (Crockford), 3 vols., 1860 — 1871 
March's Reports, King’s Bench and Common Pleas, 1 vol., 

1039—1042 

Day A Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 ... 
Marshall’s Reports, Common Pleas, 2 vols., 1813 — 1810 
Marshall’s Reports ... 

Maynard’s Reports, Exchequer Memoranda of Edw. I. and 
Year Books of Edw. II., Year Books, Part I., 1273—1326 ... 
Megone’s Companies Acts Cases, 2 vols., 1889 — 1891 


Ir. 

Aus. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 


8. Af. 
Eng. 
Eng. 
Can. 
Can. 
Ind. 


Can. 

Can. 

Can. 

N.Z. 


Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Scot. 

Scot. 

Eng. 

Ind. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Can. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Ind. 

Eng. 

Eng. 
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Men. 


Mer. 

Milw 

Mod. Rep. 

Mol 

Mont. 

Mont. & A. 

Mont. & B. 

Mont. & Ch. 
-Mont. & M. 

Mont. D. & De G. 


Moo. & P. 

Moo. & S. 

Moo. lnd. App. 
Moo. P. C. C. 

Moo. P. 0. C. N. S. 
Mood. & M. 

Mood. A R. 

Mood. C. C. 

Moore, C. P. 

Moore, K. B. 

Mor. Diet. 

Morr. 

Mos. 

Mun. Rep. 

Murd. Epit. 

Murp. A H. 

Murr. 

My. A Cr. 

My. A K. 


Monzie’s Reports of the Supreme Court of the Cape of Good 
Hope, 1828— -1830 

Merivale’s Reports, Chancery, 3 vols., 1816 — 1817 
Milward’s Ecclesiastical Reports (Ireland), 1 vol., 1810 — 1843 
Modem Reports, 12 vols., 1069 — 1765 ... 

Molloy’s Report’s, Chancery (Ireland), 3 vols., 1808 — 1831 ... 

Montagu’s Reports, Bankruptcy, 1 vol., 1829 — 1832 ... 
Montagu and Ayrton’s Reports, Bankruptcy, 3 vols., 1832 — 1 838 
Montagu and Bligh’s Reports, Bankruptcy, 1 vol., 1832 — 1833 
Montagu and Chitty’s Reports, Bankruptcy, 1 vol., 1838 — 1840 
Montagu and M acarthur’s Re* >orts , Bankrupt cy , 1 vol .,1826—1 830 
Montagu, Deacon, and De Gex's Reports, Bankruptcy, 3 vols., 
1840—1844 


Moore and Payne’s Reports, Common Pleas, 6 vols., 1827—1831 
Moore and Scott’s Reports, Common Pleas, 4 vols., 1831 — 1834 
Moore’s Indian Appeal Cases, Privy Council, 14 vols., 1830 — 1872 
Moore’s Privy Council Cases, 15 vols., 1836 — 1863 
Moore’s Privy Council Cases, New Series, 9 vols., 1862 — 1873 
Moody and Malkin’s Reports, Nisi Prius, 1 vol., 1826 — 1830 ... 
Moody and Robinson's Reports, Nisi Prius, 2 vols., 1830 — 1814 
Moody’s Crown Cases Reserved, 2 vols., 1824 — 1844 ... 

J. B. "Moore's Reports, Common Pleas, 12 vols., 1817 — 1827 ... 
Sir F. Moore's Reports, King’s Bench, fol., 1 vol., 1485 — 1620 
MorLson’s Dictionary of Decisions, Court of Session (Scotland), 

43 vols., 1532—1808 

Morrell’s Reports, Bankruptcy, 10 vols., 18S4 — 1893 ... 
Moseley’s Reports, Chancery, fol., 1 vol., 1720 — 1730 ... 
Municipal Reports ... 

Murdoch’s Epitome 

Murphy and llurlst one’s Reports, Exchequer, 1 vol., 1837 
Murray’s Reports, Jury Court (Scotland), 6 vols., 1816 — 1830 
Mylne and Craig’s Reports, Chancery, 5 vols., 1835 — 1841 
Mylne and Keen’s Reports, Chancery, 3 vols., 1832 — 1835 


8. Af. 
Eng. 

Ir. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Scot. 

Eng. 

Eng. 

Can. 

Can. 

Eng. 

Scot. 

Eng. 

Eng. 


N. preceded by dale) ... 

N.‘ A S. 

N. B. Dig. 

N. B. Eq. Rep. 

N. B. R. 

N. B. R. (All.) 

N. B. R. (Bor.) 

N. B. R. (Carl.) 

N. B. R. (Chip.) 

N. B. It. (Ilan.) 

N. B. R. (Kerr) 

N. B. R. (P. & B.) 

N. B. R. (P. & T.) 

N. B. R. (Pug.) 

N. B. It. (Tru.) 

N. L. R 

N. P. I) 

N. S. R 

N. 8. It. (Coch.) 

N. S. R. (O. A O.) 

N. S. R. (G. A R.) 

N. S. R. (James) 

N. S. R. (Old.) 

N. S. It. (It. & C.) 

N. S. It. (R. & G.) 

N. S. It. (Thom.) 

N. S. W. Adm. or Ad. ... 

N. S. W. B 

N. S. W. Bkpty. Cas. ... 

N. S. W. Eq 

N. 8. W. Ind. Arbtn. Cas. 

N. S. W. L. R 

N. S. W. Land App. Cta. 
N. S. W. S. C. R. (Eq.) 

N. 8. W. S. C. R. (L.) ... 
N. S. W. S. C. R. N. S. 

N. S. W. W. N. 

N. W 

N. W. T. R 

N. Z. Jur 

N. Z. Jur. Mining Law 


Northern Ireland Law Reports, 1925 — (Current) ( c.g ., [1925] N.) 
Native Appeal Cases 

Nichols and Stop’s Reports (Tasmania) ... 

New Brunswick Digest (Stevens) ... 

New Brunswick Equity Reports ... 

New Brunswick Reports ... 

New Brunswick Reports (Allen) ... 

New Brunswick Reports (Bcrton) 

New Brunswick Reports (Carleton) 

New Brunswick Reports (Chipman) 

New Brunswick Reports (Ilannay) 

New Brunswick Reports (Kerr) ... 

New Brunswick Reports (Pugsley and Burbidge) 

New Brunswick Itcjjorls (Pugsley and Trueman) 

New Brunswick Reports (Pugsley) 

New Brunswick Reports (Trueman) 

Natal Law Reports 

South African Law Reports, Natal Provincial Divisior 
Nova Scotia Reports 
Nova Scotia Reports (Cochran) ... 

Nova Scotia Reports (Geldert and Oxley) 

Nova Scotia Reports (Geldert and Russell) 

Nova Scotia Reports (James) 

Nova Scotia Reports (Oldrights) ... 

Nova Scotia Report# (Russell and Chesley) 

Nova Scotia Reports (Russell and Geldert) 

Nova Scotia Reports (Thomson) ... 

New South Wales Reports, Admiralty ... 

New South Wales Reports, Bankruptcy 
New South Wales Bankruptcy Cases 
New South Wales Reports, Equity 
New South Wales Industrial Arbitration Cases 
New South Wales I>aw Reports ... 

New South Wales Land Appeal Courts ... 

New South Wales Supreme Court Reports (Equity) 

New South Wales Supreme Court Reports (Law) 

New South Wales Supreme Court Reports, New Series 
New South Wales Weekly Notes ... 

North-Western Provinces High Court Reports ... 

North-West Territories Reports ... 

New Zealand Jurist 
New Zealand Jurist Mining Law ... 


Ir. 

R. Af. 
Tasmania 

Can. 

Can. 

Can. 

Can. 

Can. 

Can 

Can 

Can 

Can. 

Can. 

Can 

Can. 

Can. 

S. Af. 
S Af. 

Can. 
( ’an. 
Can 
Can. 
( ’an. 
Can. 
Can. 
(’an. 
( ’an. 
A us. 
A us. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus* 
lnd. 
Can. 
N.Z. 
N.Z. 
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Reports included in this Work and their Abbreviations, 


N. Z. .Iur. N. 8 ... 
N. Z. L. K. 

N. Z. L. H. C. A. 

Nels 

Nev. & M. K. B. 
Nev. At M. M. (’. 
Nov. At P. K. B. 
Nov. A: P. M. C. 
Now Mag. (’as. 

Now Pract. Cas. 
Now Rep. 

Now Sohs. Cas. ... 

Nfld. L. K. 

Nolan 

Notes of Cases ... 
Noy 

O. B. & F. 

O. B. S. P. 

O. Bi ulg. 

O. V. S. 

(). L. K. 

O’M. A II. 

O. I*. I). 

O. B. 

O. B. 

O. B. C. . . 

O. S 

(). W. N. 

O. W. B. 

Old 

Out. Dig. 

Owen 


P. (preceded by date) 

P. A B 

P. A T 

P. Cas. 

P. D 

P. E. I 

P. B. 

P. Win*. 

Palm. 

Park 

Pat. App. 

Pater. App. 

Peake 

Peake, Add. Cas. 
Peck. 

Pelham . 

Per. A Dav. 

Per. A Kn. 

Per. C. S. 

Per. P 

Ph 

Phil. El. Cas. ... 
Phillim. ... 

Pliilliin. Ecol. Jud. 

Phip 

Pig. & R. 

Pitc 

Plowd. ... 

Poll 

Poph 

Pow. R. At D. ... 


Now Zealand Jurist, New Series ... .. ... ... N.Z. 

New Zealand J^aw Reports, 1883 — (current) ... ... ... N.Z. 

New Zealand Law Reports, Court of Appeal, 5 vols., 1883 — 1887 N.Z. 

Nelson’s Reports, Chancery, 1 vol., 1625 — 1693 ... ... Eng. 

Nevilo and Manning’s Reports, King’s Bench, 6 vols., 1832 — 1836 Eng. 

Nevile and Manning’s Magistrates’ Cases, 3 vols., 1832 — 1836 Eng. 

Nevilo and Perry’s Reports, King’s Bench, 3 vols., 1836 — 1838 Eng. 

Nevile and Perry’s Magistrates’ Cases, 1 vol., 1836— - 1837 ... Eng. 

. New Magistrates’ Cases (Bittleston, Wise and Parnell), 5 vols., 

1841 — 1850 ... ... ... ... ... ... ... Eng. 

New Practice Cases (Bittleston and others), 3 vols., 1844 — 1848 Eng. 

New Reports, 6 vols., 1862 — 1865 ... ... ... ... Eng. 

New Sessions Magistrates’ Cases (Carrow, Hamerton, Allen, 
etc.), 4 vols., 1814 — 1851 ... ... ... ... ... Eng. 

Newfoundland Reports ... ... ... ... ... ... Nfld. 

Nolan’s Magistrates’ Cases, 1 vol., 1791 — 1793 ... ... . Eng. 

Notes of Cases in the Ecclesiastical and Maritime Courts, 7 vois., 

1841 — 1850 Eng. 

Noy’s Reports, King’s Bench, fol., 1 vol., 1558 — 1649 ... Eng. 


N.Z. 

Eng. 

Eng. 
S. Af. 
Can. 
Eng. 
S. Af. 

Can. 
S. Af. 
S. Af. 
Can. 
Can. 
Can. 
Can. 
Can. 

Eng. 


Eng. 

Can. 

Can. 


Great War, 3 \olx.. 1914 — 1922 ... ... ... . . Eng. & Col. 

Law Reports, Probate, Divorce, and Admiralty Division, 15 

vols., 1875 — 1890 ... ... ... ... ... ... Eng. 

Prince Edward Island Reports ... ... ... ... ... Can. 

Ontario Practice ... ... ... ... ... ... ... Can. 

Peere Williams’ Reports, Chancery and King’s Bench, 3 vols., 

1695 — 1735 Eng. 

Palmer’s Reports, King’s Bench, fol., 1 vob, 1619 — 1629 ... Eng. 

Parker’s Reports, Exchequer, fob, 1 vob, 1743—1767 ; App. 

1678 — 1717 Eng. 

Patou’s Scotch Appeals, House of Lords, 6 vols., 1726—1822 Scot. 

Paterson’s Scotch Appeals, House of Lords. 2 vols., 1851 — 1873 Scot. 

IVnke's Reports, Nisi Prius, 1 vob, 1790 — 1794 . . ... Eng. 

Peake’s Additional Cases, Nisi Prius, 1 vol., 1795 — 1812 ... Eng. 

Peckwell’s Election Cases, 2 Vols., 1803 — 1806 ... ... ... Eng. 

Pelham (S. A.) Reports ... ... ... ... ... ... Aus. 

Perry and Davison’s R (‘ports, Queen’s Bench, 4 vols., 1838 — 1811 Eng. 

Perry and Knapp’s Election Cases, 1 vob, 1833 ... ... Eng. 

Perrault’s Counseil Superieur ... ... ... ... ... Can. 

Perrault’s Prevoste do Quebec, 1720 — 1756 ... ... ... Can. 

Phillips’ Reports, Chancery, 2 vol*.. 1811 — 1849 ... ... Eng. 

Philipps’ Election Cases, 1 vob, 1780 ... ... ... ... Eng. 

J. Phillimore’s Ecclesiastical Reports, 3 vols., 1809 — 1821 ... Eng. 

Sir R. Phillimore’s Ecclesiastical Judgments, 1 vob, 1867 — 1875 Eng. 

Phipson’s Digest of Natal Reports, 1858— 1859 ... ... S. Ai. 

Pigott and Rodwell’s Registration Cases, 1 vob, 1843 — 1845 ... Eng. 

Pitcairn’s Criminal Trials (Scotland), 3 vols., 1488 — 1624 ... Scot. 

Plowden’s Reports, fob, 2 vols., 1550 — 1530, and Plowden’s 

Queries, Vob 1. ... ... ... ... ... ... ... Eng. 

Pollexfen’s Reports. King’s Bench, fob, 1 vob, 1670 — 1682 ... Eng. 

Pophani's Reports, King's Bench, fob, 1 vob, 1591 — 1627 ... Eng. 

Power, Rodwell, and Dew's Election Cases, 2 vois., 1848 — 1866 Eng. 


Ollivier Bell and Fitzgerald’s Reports 
Old Bailey Session Papers 

Sir Orlando Bridgman’s Reports, Common Pleas, 1 vob, 1660 — 

1666 

Reports of the High Court of the Orange Free State, 1879 — 1883 
Ontario I^aw Reports 

O’Malley and llardcastlo’s Election Cases, 1869 — (current) 
South African Law* Reports, Orange Free State Provincial Division 
Ontario Reports 

Oflieial Reports of the South African Republic, 1894 — 1899 ... 
Reports of the High Court of the Orange River Colony 
Upper Canada Queen's Bench, Old Series 
Ontario Weekly Notes 
Ontario Weekly Reporter ... 

Nova* Scotia Reports (Oldrights) ... 

Digest of Ontario Case Law, 1 vols., 1823 — 1900 
Owen’s Reports, King’s Bench and Common Pleas, fob, 1 vol., 
1557 — 1614 

. Law Reports, Probate, Divorce, and Admiralty Division, since 

1890 (e.*/., [1891] P.) 

New Brunswick Reports (Pugsley and Burbidge) 

New Brunswick l^aw Reports (Dugsley and Trueman)... 

Prize Cases Heard and Decided in the Prize Court During the 
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Pratt ... ... ... Pratt’s Supplement to Bott’s Poor Laws, 1833 

Pree. CJh. ... ... Precedents in Chancery, fol., 1 vol., 1689 — 1722 

Price ... ... ... Price's Reports, Exchequer, 13 vols., 1814 — 1824 

Price ... ... ... Price’s Mining Commissioners’ Cases 

Pug. ... ... ... New Brunswick Reports (Pugsley) 

Py. R. ... ... ... Pykes’ Lower Canada Reports 

Q. B. ... ... ... Queen's Bench Reports (Adolphus and Ellis, New Series), 

18 vols., 1841—1852 

Q. B. (preceded by date) Law Reports, Queen’s Bench Division, 1891 — 1901 (c.flr., [1891] 

1 Q. B.) 

Q. B. D. ... ... Law Reports. Queen’s Bench Division, 25 vols., 1875 — 1890 ... 

Q. J. P. ... ... ... Queensland Justice of Peace Reports 

Q. L. J. ... ... ... Queensland Law Journal and Reports, 11 vols., 1879 — 1901 ... 

Q. L. R. ... ... ... Quebec Law Reports 

Q. L. R. (Beor) ... Queensland Law Reports by Beor, 1870 — 1878 

Q.P. R. ... ... ... Quebec Practice Reports ... 

Q. R. (Vol.) K. B. or Q. B. Rapports Judiciaries de Quebec, Oour du Banc du Roi, 1 892 — 

(current ) ... 

Q. R. (Vol.) S. C. ... Rapports Judiciaiies de Quebec, Cour Sup^rieure, 1892 — 

(current ) . . . 

Q. S. C. R. ... ... Queensland Supreme Court Reports, 5 vols., 1800 — 1881 

Q. S. R. ... ... ... Queensland State Reports. 0 vols , 1902 — 1900... 

Q. W. N. ... ... Weekly Notes, Queensland 

R. ... ... ... The Reports", 15 vols., 1893— 1895 

R. ... ... ... Roscoe’s Reports of the Supreme Court of the Cape of Good 

llope. 1801 1807. 1871 -1872, 1877 1878 ... 

R. (Ct. of Seas.)... ... Ret tie. Court ol’ Session Cases (Scotland), dtli series, 25 vols., 

1873—1898 

R. A. C. ... ... ... Ramsay, Appeal Cases ... . . 

R. & C. ... ... ... Nova Scotia Reports (Russell k Cheslcy) 

R. & G. ... ... ... Nova Scotia Reports ( Russell and Geldert ) 

R. C. ... ... .. La Revue Critique de Legislat ion et de Jurisprudence de Canada 

R. de J. ... ^ ... . ... Revue de Jurisprudence ... . . 

R. de L. ... ' ... ... Revue de Legislation et de Jurisprudence, 3 vols., 1845 — 1818 

R. E. D. ... ... ... New South Wales. Reserved and Equity Decisions 

R. E. D. ... ... ... Ritchie's Equity Decisions (Russell) 

R. J. R. Q. ... ... Quebec Revised Reports ... 

R. L. N. S. ... ... Revue Legale, New Series, 1895 — (current) 

R. L. O. S. ... ... Revue Legale, Old Series, 21 vols., 1809 — 1892 . 

R. P. C. ... ... ... Reports of Patent Cases, 1881 — (current) 

R. R. ... ... ... Revised Reports 

Rast. ... ... ... R as tell’ s Entries 

Rayn. ... ... ... Rayner’s Tithe Cases, 3 vols., 1575 — 1782 

Real Piop. Cas. ... Real Property Cases, 2 vols., 1843 — 1847 

Rep. Ch, ... ... Reports in Chancery, fol., 3 vols., 1015 — J 710 .. 

Rep. in C. of A — ... Reports in Courts of Appeal 

Res. & Eq. Jud. ... New' South Wales Reserved and Equity Judgments ... 

Reserv. Cas. ... ... Reserved Cases 

Rick. & M. ... ... Rickards and Michael's Locus Standi Reports, 1 vol., 1885 1889 

Rick, k S. ... ... Rickards and Saunders’ Locus Standi Reports, 1 vol., 1890 — 

1894 

Ridg. L. & S. ... ... Ridgcw'av, Lapp, and Schoales’ Reports (Ireland), 1 vol., 1793 — 

1795 

Ridg. Pari. Rep. ... Ridgeway’s Parliamentary Reports (Ireland), 3 vols., 1784 — 

1790 

Ridg. temp. H. ... ... Ridgeway’s Reports temp. Hardwieke, 1 vol., King’s Bench, 

1733—1730 ; Chancery, 1741- 1740 

Ritch. Eq. Rep. ... Ritchie’s Equity Reports ... 

Rob. Eccl. ... ... Robertson’s Ecclesiastical Beports, 2 vols., 184^ — 1853 

Rob. L. & W. ... ... Roberts, Leeming, and Wallis’ New' County Court Cases, 1 vol., 

1849—1851 

Robert. App. ... ... Robertson’s Scotch Appeals, House of Ix>rds, 1 vol.. 1707 — 1727 

Robin. App. ... ... Robinson’s Scotch Appeals, House of Lords, 2 vols., 1840 — 1841 

Roll. Abr. ... ... Rolle’s Abridgment of the Common Law, fol., 2 vols. ... 

Roll. Rep. ... ... Rolle’s Reports, King’s Bench, fol., 2 vols., 1614 — 1025 

Rom. ... ... ... Romilly’s Notes of Cases, 1 part, 1707 — 1787 ... 

Roscoe’s B. C. ... ... Roscoe, Digest of Building Cases 

Rose ... ... ... Rose’s Reports, Bankruptcy, 2 vols., 1810 — 1816 

Ross, L. C. ... ... Ross’s Leading Cases in Commercial Law (England and Scot- 

land), 3 vols. 

Rowe ... ... ... Rowe’s Reports (England and Ireland), 1 vol., 1798 — 1823 ... 

Rul. Cas. ... ... Campbell's Ruling Cases, 25 vols. 

Russ. ... ... ... Russell’s Reports, Chancery, 5 vols., 1824 — 1829 

Russ. & M. ... ... Russell and Mylne’s Reports, Chancery, 2 vols., 1829 — 1833 ... 


Eng. 

Eng. 

Eng. 

Can. 

Can. 

Can. 


Eng. 

Eng. 

Eng. 

Aus. 

Aus. 

Can. 

Aus. 

Can. 

Can. 

Can. 

Aus. 

Aus. 

Aus. 

Eng. 

S. Af. 

Scot. 

Can. 

Can. 

Can. 

Can. 

Can. 

Can. 

Aus. 

Can. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

N.Z. 

Aus. 

Ir. 

Eng. 

Eng. 

Ir. 

Ir. 

Eng. 

Can. 

Eng. 

Eng. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
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Hum. & Ky 

Rus. E. R 

Ry. & Can. Cas. 

Ry. & Can. Tr. Cas. 

Ky. & M 

Hyde & K. Hat. App* ... 

Hyde, ltat. App. 


Russell and Ityan’s Crown Cases Reserved, 1 vol., 1800 — 1823 
Russell’s Election Reports 

Railway and Canal Cases, 7 vols., 1836 — 1854 

Railway and Canal Traffic Oases, 1855— (current) 

Ryan and Moody’s Reports, Nisi Prius, 1 vol., 1823 — 1826 ... 
Ryde and Konstam’s Reports of Rating Appeals, 1 vol., 1894 — 

1904 

Hyde’s Rating Appeals, 3 vols., 1871 — 1893 


.Eng. 

Can. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 


S. 

S. A. L. J. 
S. A. L. R. 
8. A. L. R. 
S. A. R. ... 

S. A. S. R. 


S. C 

8. C. (preceded by date) 
S. C. (JI. L.) (preceded 
by date) 

8. C. (J.) (preceded by 
date) 

s. c. n 

R. L. T 

R. Q. R 

8. H 

S. R. C 

8. R. N. 8. W 

8. R. Q 

S. V. A. R 

S. W. A 

8a in t 

Salk. 

Sask. Ta. Jt 

Sau. A Sc. 

Saund. ... 

Haun<i. k A. 

Raund. & l i. 

Naund. k C. 

Raund. k M. 


Rav 

Hay 

8c. Jur. ... 

Sc. 1a. It. 

He. R. R. 

Sch. \ Lef. 

Scott 

Scott, N. U. 

Sea. k Sm. 

Sel. Cas. Ch. 

Helwyn’s N.*P. ... 
Hess. Cas. K. R. 
Sett. A Rem. ... 

Sh. (Ct. of Sess.) 

Sh. & Mad. 

Sh. Dig 

Sh. Just. 

Sh. Sc. App. 

Sh. Teind Ct. ... 
Shep. Touch. 
Show, 

Show. Pari. Cas. 
Sid. 


Searle’s Reports of the Supreme Court of the Cape of Good Hope 
South African Law Journal 
South Australian Law Reports ... 

South African Law Reports 

Reports of the High Court of the South African Republic, 1881 

—1892 

South Australian State Reports, since 1921 (e.gr., [1921] 

S. A. S. R.) 

Reports of the Supreme Court of the Cape of Good Hope from 

1880 

Court of Session Cases (Scotland), since 1906 (e.flr., [1906] S. C.) 
Court of Session Cases (Scotland) (House of Lords), since 1906 

(e.g. t [1906] S. C. (H. L.)) 

Court of Justiciary Cases (Scotland), since 1906 (e.fjr., [1906] S. C. 

(JO) 

Canada, Supreme Court Reports ... 

Scots Law Times, 1893 (current) ... 

Queensland State Reports 

Reports of the High Court of Southern Rhodesia 
Stuart’s Lower Canada Reports ... 

Now South Wales, State Reports 
Queensland Reports, Supreme Court 

Stuart’s Vice- Admiralty Reports 

South-West Africa Law Reports ... 

Saint’s Digest of Registration Cases, 1843 — 1906, 1 vol. 
Salkeld’s Reports, King’s Bench, 3 vols., 1689 — 1712 ... 

Saskatchewan Law Reports ... ... 

Sauseo and Scully’s Reports, Rolls Court (Ireland), 1 vol., 1837 
—1810 


Saunders’s Reports, King’s Bench, 2 vote., 1666 — 1672 
Saunders and Austin’s Locus Standi Reports, 2 vols., 1895 — 1904 
Saunders and Bidder’s Locus Standi Reports, 1905 — (current) 
Saunders and Cole’s Reports, Bail Court, 2 vols., 1846 — 1848 ... 
Saunders and Macrae’s County Courts and Insolvency Cases 
(County Courts Cases and Appeals, Vote. II. and III.), 2 vols., 

1852 — 1858 

Savile’s Reports, Common Pleas, fol., 1 vol., 1580 — 1591 
Sayer’s Reports, King’s Bench, fol., 1 vol., 1751 — 1766 
Scottish Jurist, 46 vols., 1829 — 1873 
Scottish Law Reporter, 61 vols., 1865—1924 ... 

Scot® Revised Reports 

Schoales and Le troy's Reports, Chancery (Ireland), 2 vols., 
1802—1806 


Scott’s Reports, Common Pleas, 8 vols., 1834 — 1840 

Scott’s Now Reports, Common Pleas, 8 vols., 1840 — 1845 
Searle and Smith’s Reports, Probate and Divorce, 1 vol., 1869 — 
1860 ... ... ... ... ... ... ... ••• 
Select Cases in Chancery, fol., 1 vol., 1685 — 1698 fPt. III. of 

Cae. in Oh.) 

Selwyn’s Abridgement of the Law of Nisi Prius 

Sessions Settlement Cases, King’s Bench, 2 vote., 1710 — 1747 
t’tees adjudged in K. B. concerning Settlements & Removals, 

1 vol., 1085— 1727 

Shaw, Court of Session Cases (Scotland), 1st series, 16 vote., 
1821—1838 


Shaw and Maclean’s Scotch Appeals, House of Lords, 3 vote., 
1835—1838 


P. Shaw’s Digest of Decisions (Scotland), ed. by Bell and 

Lamond, 3 vote., 1726—1868 

P. Shaw’s Justiciary Decisions (Sootland), 1 vol., 1819 — 1831 
P. Shaw’s Scotch Appeals, House of Lords, 2 vols., 1821 — 1824 
P. Shaw’s Teind Court Decisions (Scotland), 1 vol., 1821 — 1831 
Sheppard’s Touchstone of Common Assurances 

<£hower’s Reports, Bong’s Bench, 2 vols., 1678 — 1695 

Shower’s Cases in Parliament, fol., 1 vol., 1694 — 1699 

Siderftn’s Reports, King’s Bench, Common Pleas and Exchequer, 
fol,, 2 vote., 1657 — 1670 


S. Af. 
S. Af. 

Aus. 
S. Af. 

S. Af. 

Aus. 

S. Af. 
Scot. 

Scot. 

Scot. 
. Can. 
Scot. 
Aus. 
S. Af. 
Can. 
Aus. 
Aus. 
Can. 
S.-W. Af. 
Eng. 
Eng. 
Can. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Scot. 


Ir. 

Eng. 

Eng. 


Eng. 


Eng. 

Eng. 

Eng. 


Eng. 


Scot. 


Scot. 


Soot. 

Scot. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 


Eng. 
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Sim ... Simons 1 Reports, Chancery, 17 vols., 1826 — 1852 Eng. 

Sim. & St. Simons and Stuart’s Reports, Chancery, 2 vols., 1822—1820... Eng. 

Sim. N. S. Simons' Reports, Chancery, New Series, 2 vols., 1850 — 1852 ... Eng. 

Skin. ... ... ... Skinner's Reports, King’s Bench, fol., 1 vol., 1681 — 1697 ... Eng. 

Sm. A Bat. ... ... Smith and Batty’s Reports, King’s Bench (Ireland), 1 vol., 

1824— 1825 Ir. 

Sm. A G. ... ... Smale and Gifford’s Reports, Chancery, 3 vols., 1852 — 1857 ... Eng. 

Smith, K. B J. P. Smith's Reports, King’s Bench, 3 vols., 1803 — 1806 ... Eng. 

Smith, L. C. ... ... Smith's Leading Cases, 2 vols. ... ... ... ‘ Eng. 

Smith, Reg. Cas. ... C. L. Smith's Registration Cases, 1895 — (current) ... ... Eng. 

Smythe Smyth e's Reports, Common Pleas (Ireland), 1 vol., 1839 — 1840 Ir. 

Sol. Jo. ... Solicitors’ Journal, 1850 — (current) ... ... ... ... Eng. 

Spence Spence’s Equitable Jurisdiction of the Court of Chancery .. J2ng. 

Spinks Spinks' Prize Court Cases, 2 parts, 1854 — 1856 Eng. 

St. R. Qd. (preceded by 

date) ... Queensland State Reports, since 1902 (c.p., [1902] St. R. Qd.} Aus. 

Stair Rep. Stair's Decisions, Court of Session (Scotland), fol., 2 vols., 

1601—1681 Soot. 

Stark Starkie's Reports, Nisi Prius, 3 vols., 1814 — 1823 Eng. 

State Tr. State Trials, 84 vols., 1163 — 1820 Eng. 
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A.-G. . 

Act. 

Add. 

Admlty. 

Affd. 

Affg. . 

Akt. 

Alta. 

Anon. 

Apld. 

Appct. . 
Appln. . 
Appln. . 
Applt 
Apprvd. 

Arbn. 

Archbp. 

Art. 

Abs. Tax Case 
Assce. . 
Assocn. 


B. C. . 
B. C. . 
Bkpcy. . 
Bkpt. . 
Bldg. Soc. 
Bp. 


C. A. . 

C. & S. L. Rv 
C. C. A. 

C. O. It. 

C. C. R. 

O. I, P. Act. 
C. L. Ry Co. 
C. O. It 
C. S. U. C. 

Ca . sa. . 

Caie Ity. Co. 
Ch. » 

Ch. I)iv. 

Co. 

Co-op. Assocn 
Comrs. . 
Consd. . 
Corpn. . 

C t. 

Ct. of Ch. 

Ct. ot Eq. 

Cfc. of R. 


Co. 


D. C . 
Dbtd. . 


for At tornoy- General. 

ActiongesollHchaft. 

Additional. 

,, Admiralty. 

Affirmed, 

.. A Hi t ming. 

Akticngcwllschnft ; Akiiebolagct ; Aktieselskabet. 
Alberta. 

.. Anonymous. 

Applied. 

Applicant. 

Application. 

Application to Register a Trade Mark. 

,. Appellant. 

., Approved. 

Arbitration. 

.. Archbishop. 

.. Article. 

Aascased Tax Case. 

,, Assurance. 

Association. 

,, Borough Council. 

,, British ('olim ibi a. 

,. Bankruptcy. 

,, Bankrupt . 

,. Building Society. 

Bishop. 

Court of Appeal. 

„ ('ity A South London Railway Co. 

,, Court of Criminal Appeal. 

,, County Court Rules. 

,, Court of (Vown Oases Reserved. 

., (Common Law Procedure Act. 

,, Central London Railway Co. 

,, Crown Otlice Hides. 

., Consolidated Statutes of Upper Canada. 

Capias ad satisfaciandum. 

„ Caledonian Railway Co. 

,. Chancery. 

,, Chancery Pi vision. 

,, Company. 

Co-operative Supply Association. 

,, Commissioners. 

„ Considered. 

Corporation. 

,, Court. 

Court ot Chancery. 

„ Court of Equity. 

„ Court ot Review. 


»» 


Divisional Court. 
Doubted. 
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Abbreviations. 


Deft. . 
Dietd. • 
Div. Ct. 


for Defendant. 

M Distinguished. 

„ Divisional Court. 


Eccl. Comrs. 
Eccl. Ct. 

Ex. Ch. 

Ex p. 

Exch. . 
Exor. . 
Kxorship. 
Expld. . 
Extd. . 
Extrix. . 


„ Ecclesiastical Commissioners. 
„ Ecclesiastical Court. 

„ Exchequer Chamber. 

„ Ex parte . 

„ Exchequer. 

„ Executor. 

„ Executorship. 

„ Explained. 

„ Extended. 

„ Executrix. 


Fi. fa. 
Folld. 


„ Fieri f acuta. 
„ Followed. 


G. A S. W. Ry. Co. 

G. C. Ry. Co. 

G. E. Ry. Co. 

Ci. N. of Scotland Ry. Co 
G. N. Picc. A Brompton Ry. Co. 
G. N. Ry. Co. 

G. S. A W. Ry. Co. of Ireland 
G. W. Ry. Co 
Govt. 

Grdns. . 


„ Glasgow A South Western Railway Co. 

,, Great Central Railway Co. 

,, Great Eastern Railway Co. 

„ Great North of Scotland Railway Co. 

„ Great Northern, Piccadilly & Brompton Railway Co. 
,, Great Northern Railway Co. 

„ Great Southern A Western Railway Co. of Ireland 
,, Great Western Railway Co. 

„ Government. 

„ Guardians or Guardians of the Poor. 


II. C. of A. 
li. L. . 


„ High Court of Australia. 
„ House of Lords. 


1. R. Comrs. 
Insce. 


Inland Revenue Commissioners. 
Insurance. 


JJ. 

Jud. Act 


„ Justices. 

„ Judicature Act. 


K. B. Div. 


„ King’s Bench Division. 


L & B. Ry. Co. 

L. A N. E. Ry. Co. 

L. & N. W. Ry. Co. 
LAS. W. Ry. Co. 

L. AY. Ry. Co. 

li. B. 

L. II. A S. C. Ry. Co. 
L. C. ... 
II. C. A D. Ry. Co. 

L. C. C. 

L. Elec. Ry. Co. 

L. G. Board . 

li.il. a • . 

li.JJ. . 

H. M. A 8. Ry. Co. 

U T. A S. Ry. Co. . 


London A Brighton Railway Co. 

,, London A North Eastern Railway Co. 

,, London A North Western Railway Co. 

,, London A South Western Railway Co. 

I Lancashire A Yorkshire Railway Co. 

,, Local Board. 

,, London, Brighton A South Coast Railway Co. 
,, Lord Chancellor. 

Ijondon, Chatham A Dover Railway Co. 

,, London County Council. 

,, London Electric Railway Co. 

„ Local Government Board. 

Lord Justice. 

„ Lords Justices. 

„ London, Midland A Scottish Railway Co. 

„ London, Tilbury A Southend Railway Co. 


M. S. Act 

M. S. A L. Ry. Co. 

M ags. 

Man. 

Mentd. . 

Met. l)ist. Ry. Co. 
Met. Ry. Co. . 

Mid. G. W. Ry. Co. 
Mid. Ry. Co. . 
Mtge. . 

Mtgee. . 

Mtgor. . 


,, Merchant Shipping Act. 

Manchester, Sheffield A Lincolnshire Railway Co. 
„ Magistrates. 

Manitoba. 

„ Mentioned. 

, Metropolitan District Railway Co. 

„ Metropolitan Railway Co. 

„ Midland Great Western Railway Oa 
,. Midland Railway Co. 

„ Mortgage. 

„ Mortgagee. 

„ Mortgagor. 


N. B. . 

N. B. Ry. Co. 
N. E. Ry. Co. 
N. F. . 

N. P. . 


,, New Brunswick. 

North British Railway Co. 
„ North Eastern Railway Co. 
„ Not Followed. 

„ Nisi Priua. 
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N. S. . 




for Nova Scotia. 

N.'W. P. 




>9 

North-West Provinces. 

N. W. T. 




» 

North-West Territories. 

Ont. 




9 * 

Ontario. 

Ord. 




99 

Order. 

Overd. • 




99 

Overruled. 

P. C. . 




99 

Privy Council. 

P. E. I. . 




99 

Prince Edward Island. 

Petn. 




'9 

Petition or Election Petition. 

Pltf. 




»> 

Plain tiff. 

Q. B. Div. 




99 

Queen’s Bench Division. 

Qu. 





Quaere. 

Que. 





Quebec. 

B. C. . 




99 

Rural Council. 

n. d. o. 




99 

Rural District Council. 

K. S. A, 




99 

Rural Sanitary Authority. 

R. S. C. 




99 

1? ©vised Statutes of Canada. 

R. S. C. 




*9 

Rules of the Supreme Couit, 1883. 

Refd. . 




9 . 

lief erred. 

Regn. of Trad© Mk. 



99 

Registration of Trade Mark. 

Regr. of Trad© Mks. 



99 

Registrar of Trade Marks. 

Resp. 




99 

Respondent. 

Restg. . 

• » 



99 

Restoring. 

Rovsd. . 

• * 



99 

Reversed. 

Revsg. • 

• • 



11 

Reversing. 

Ry. Co. 




99 

Rail. Co. or Railway Co. 

S. C. 

. 


. 

99 

Same Case. 

S. C. (name of colony following) 
HE 

S. E ! C. Ry. Co. . 

S. E. Ry. Co. 

S. P. 

99 

Supreme Court of a Colony. 

Settled Estates. 

South Eastern & Chatham Railway Oo- 
South Eastern Railway Co. 

Same Point. 

s.s. 

. . 



99 

Steamship. 

Sask. 

* . 


. 

99 

Saskatchewan. 

Sched. . 

Sci. fa. . 

Sect. 

Set. Land Act 

Settlmt. 



99 

Scnedule. 

Scire facias . 

Section. 

Settled Land Act. 

Settlement. 

Soc. 




9 * 

Society. 

Hoc. Anon. 




99 

Boci4t6 Anonym©, eta 

Solr. 




99 

Solicitor. 

Trade Mk. 




99 

Trade Mark. 

Tram. Co. 




99 

Tramways Company. 

rr. c. . 




99 

Urban Council. 

U. I>. C. 




99 

Urban District Council. 

TJ. S. A. 




9 ' 

United States of America. 

Union Aasmt 

. Com. 



19 

Union Assessment Committee. 

Urban S. A. 

• 

• 


99 

Urban Sanitary Authority. 

V.-C. . 

• 

• 


• 1 

Vice-Chancellor. 

Workmen’s Comp. Act 

• 


99 

Workmen’s Compensation Act. 

Y. T. • 

• « 

» 



Yukon Territory. 




MEANING OF TERMS 

USED IN CLASSIFYING ANNOTATING CASES. 


The different expressions used to describe the effect of t lie annotnt ing cases have the 
following meanings, and the classilieation of the annotating cases lias boon done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as 44 Mentioned,” are grouped according to the points m the case which they annotate : 
within these groups they are listed chronologically, except such as are classified as 
“ Kef erred to,” which come at the end of the group and are arranged inter sc in chrono- 
logical order. Coses which annotate the annotated case generally are grouped together 
after cases which annotate specific points, similarly arranged, and are followed by caHes 
classified as 44 Mentioned ” arranged chronologically inter sc . The terms used in classi- 
fying the annotating cases are as follows : — 

“ Applied ” (Apld.). — This expression is used to denote the fact t hat the principle of law 
enunciated in the annotated case has been applied to a new set of facts anil i ircum- 
stances in the annotating case. 

“ Approved ” (Apprvd.). — This expression is used to denote the fael that the annotated 
case has been considered to be good law in the annotating cas«> w here the latter is 
in a higher court than the former. 

“ Considered m (Consd.). — This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideraf ion to the annotated case. 

* Distinguished ” (l>istd.)* — -'This expression is used whore the earlier ease is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

44 Doubted ” (Dbtd.). — This expression is used whore the court in the annotating case 
without definitely going to the length of saving that, the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

“ Explained ” (Expld.). — This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious 
on the face of the report. 

“ Extended ” (Extd.). — Compare 44 Applied,” supra. 

“ Followed ” (Folld.). — This expression is used to denote that the same principles of law 
are applied in the two cases. It docs not necessarily imply that the facts are sub- 
stantially identical in the two cases. 

“ Not Followed ” (X.F.). — Compare 44 Followed,” supra, to which it is the adverse. 

44 Overruled ” (Overd.). — This expression is used where the annotating case is on sub- 
stantially identical facts wdth the annotated case and in a higher court and the rule 
in the latter case is held to be w’rong. 

Referred ” (Refd.). — This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

Mentioned (Mentd.). This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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ACTION. 

Part I. — Definitions. 


11. Add . Citation : on appral. sub nom. Royal 
AGRICULTURAL II ALL t \ >. r. I MdNGTON ASSESS- 
MENT Committee, [1918] A. <’. 525, il. L. 

30. Add. Annotations ; -Mentd. The Wilhelmiiia, 
[1923] F. 112: Bliagrhatid Dagritisa Cujrathi 
v. Secretary of State for India in Council 
(1927), 13 T. L. R. 917. 

31. Add. Annotations : -Consd. Ware & T)e Fre- 
ville r. Motor Trade Assocn., [1921] 3 K. B. 

40. Mentd. Iihagchaiiri Dagrlusa (lujratlii r. 
Secretary of State lor India in Council (1927), 
43 T. L.'li. 017. 

38. Add. Annotations : -Mentd. Banbury r. Bank 
of Montreal, [101SJ A. C. 020: Seville r. 
London Express Newspaper (1918), 88 L. J. 
K. B. 2S2. 

41. Add. Annotation .-—Mentd. ('ivil Service Co- 
op. Soe. v. Mcdrigor’s Trustee, [11123] 2 CTi. 
317. 

42. Add. Annotation X) btd. Iir Thomson's 

Mortgages Trusts, Thomson r. Unity, [1920J 
1 Ch. 508. 

45. Annotation : —Mentd. McCreagh r. ('ox & 
Cord (1923), 92 L. J. Jv. B. 835. 

48a. Summons- Real Property Limitation Act, 
1833 (c. 27j,J — A summons hv a second 
mtgee. against the iirst mtgee. A other pel sons 
interested in the surplus proceeds of sale to 
have it determined whether he is entitled to 
repayment of the principal moneys owing on 
the second intge. A all arrears ol interest A 
costs, A to obtain payment accordingly, is in 
substance an action by a beneficiary for exe- 
cution of the trusts of the surplus proceeds A 
is not an “ action or suit ” for the recovery of 
“ interest in respect of money charged upon 
or payable, out of land ” within sect. *12 
of t he above Act.- - Ur Thomson’s Mortgage 
Tltsts, Thomson v. Bruty, [1920] 1 Oh. 
59 8 ; 89 L. J. ('ll. 213 ; 123 L. T. 138 ; (> 1 
Sol. Jo. 375. 

64. Add. Annotation : —Reid. Thomson's Mort- 
gage Trusts, Thomson r. Bruty, [1920] J Ch. 
508. 

b4a. Summons— Real Property Limitation Act, 
1833 (c. 27). J — Rr Thomson's Mortgage 
Trusts, Thomson v. Bruty, No. 48a, ante. 

82. Add. Annotations : — Consd. Ur Jauncey, 
Bird r. Arnold, [1920] Ch. 471. Mentd. lie 
Jordison, Raine v, Jordison, L1922J 1 Ch. 440 


87. Annotations : — Consd. Robinson r. It., [1921 | 
3 lv. B. 183. Refd. Chester r. Bateson, [ J 020 J 
1 K. B. 829 R. v. Hammer, LI 923] 2 K. B. 

• 78(1. Mentd. U. v. Cannon Row Police 

Station, Inspector, 1'x p. Brady (1921), 91 
L. J. K. B. 98. 

89. Annotations ; Reid. First. National Reinsur- 
ance v. (Jiveiiiiold. [1921 | 2 lv. B. 200. Mentd. 
Tlie Sivxicava (1924), 40 T. L. R. 281. 

90. For “ under the above sect.” road “ under 
Married Women’s .Property Act, 1893 (c. 03), 
s. 2.” 

Add. Annotation : — Apld. Uc Emery, Emery v. 
Emery, [T923| i\ 181. 

90a. .] — T'he Food Controller requisi- 

tioned certain cattle feeding stuffs under 
Defence of the Realm Regulations, but 
whether under reg. 2 B. or reg. 2 F. was 
doubtful. By reg. 2 B. the price to be paid 
for goods taken thereunder was to be deter- 
mined by the tribunal by which claims for 
compensation under Defence of the Realm 
Regulations were determined, hut was not 
to exceed a certain maximum price fixed by 
ail Ord. in Council. By reg. 2 F. compensa- 
tion for goods taken thereunder was to be 
paid as determined by an arbitrator, taking 
into account the cost ol production of the 
goods A a reasonable profit. The maximum 
price lived by the Ord. in Council had been 
paid. T'he .Defence of the Realm Losses 
Commission having refused to entertain a 
claim lor compensation, the owners of the 
goods presented a petition of right, claiming 
that tie* Food Controller had acted under 
reg. 2 F., A. that they were entitled to com- 
pensation lixed by arhn. thereunder. At the 
trial the judge held that the Controller laid 
acted under reg. 2 IJ., A dismissed the petition. 
On July 22, 1920, suppliants gave notice of 
appeal. On Aug. JO, 1920, Indemnity Act, 
1920 (e. 48), was passed: — livid: (1) the 
appeal w as not a proceeding instituted ” 
withm sect. 1 of the Act; (2) those words 
do not include- a filial judgment given before 
the passing ol the Act, A therefore the appeal 
well lay. - Roiunson (J.) A (Jo. v. R., [1921 J 
3 K. B. 183 ; 99 L. J. K. B. 1F7 ; 125 L. T. 
075 ; 37 T. L. It 098, C. A. 

A n notation s ; — As to (L) Ref(l. Howling v. Camp (102*2), 128 
L 'J'. HI 2. dan rally, Mentd. fort Krai icon Pulp AJ*ower 
Co. v. Manitoba Free Press Co., ( 1 0211 1 A (J. (595 , Swift 
r. Board of Trade (1021), 0.1 L. .1. lv. 11.529; Coiurneiciul 
A IiLtuten ()*> of JCgvpt r. Hoard of TiwF, (1925] 1 K. 11. 
271 . I lain c Fenwn k /. IL, I I*l2i | I K. II. 15S. 


PART I. SECT. 1, SUB-SECT. 6. | 

sa. Art ion — Claim for do ntaues <C in- 

junction — Transfer oj Land Art, 18911 
(.Vo. 14), s. 11 7. J — The term “ action at 
law” in the abo\e sect. cinbruceK an 
action of the nature of a biilt in equity, 
c.r/. a claim for an injunction A dam* I 
age** m respect of trespass to A inter- | 
ferenco with a right of way.—Smi.j irz 
IlROrilKICS r. JIKIT.VALL (1912), 15 

W. A. L. It. 12.— AUS. 

sb. Divorce petition — Insolvency 

Act, 1915 (\o. 2071), s. 174.] — The 
word “ action ** in the above sect, does 
not include a proceeding by petition 
In divorce. — lie Harvey, (1920] 


V. L. It. 112.- AUS. 

sc. Petition of nyht J -A petition 

of right is not an “ action ” The defini- 
tions of “ actions ** m Judicature Ac 1 
A rules are merely a conventional 
mctiiod of Interpreting the statute A 
rules, adopted for the sake of brevity 
A simplicity, A not for the purpose of ( 
changing the true nattue or things — , 
All I. LAlt v. It.. [1921 J 49 (). L IL 92 , 1 
19 O VV. N. 458 ; 58 b. L. It. 585.— 
CAN. 

sd. Pronediny in action — Appltt at ton 
fur reluf ayainsl di*ti aint-—\l ar UtlitJ 
^icf.] — The above Act empowers u 
judge of the Supreme Ct. to dispense 
with the restrictions therein contamed. 

J 


| Applt distrained against resp. under 
I a mtg< not wo! list unding that reap. 

| was within the protection of Hie Act. 
Resp. applied to u count > el judge oh 
“ local judge *’ of tlie Supicmo Ct. for 
relict, wlui made an order against resp. 
dispensing with the rest net ions of the 
Ah — Held: the local judge had no 
jniisdie* ion. o u the proceeding was not 
a proceeding in an “ action,** aH ro- 
(|iiued under the wording of the Ord. 
in Council, June lfi, 190(1 liesp.'s 
proper remedy uguinst applt. was hy 
injunction to restrain applt. from in- 
vading his rightH under tlio Act. — 
IfwNAv Council ton, [1919] 1 W. VV. IL 
950 , 44 U U It. 478.— CAN. 
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90b. .] — A person who hae lodged a 

caveat against probate of a will is not, though 
his action compels the exors. to take jiroceed- 
ings, so much the actor in the proceedings 
as to tie liable Ut give security for costs. — 
He Emkuy, Emery r. Emery, [1923] P. 184 ; 
92 L. J. P. 138 ; 39 T. Is. li. 713 ; sut) nom. 
In the Goods of Em buy, Emkuy v . Emkuy, 130 
L. T. 127. 

104. Add. Annotation : — Refd. Goldrei, Foucard 
v. Sinclair & Kussian Chamber of Commerce 
in Ixmdon, 119I8J 1 K. B. 180. 

106. Add. Annotations : — Refd. Goldrei. Foucard 
v. Sinclair As Jlussian (’hamber of Commerce 
in Ixmdon. (1918] 1 K. 11. 180; Cheshire 
County Council v. llopley (1923), 130 L. T. 
123; The Koursk, (1921] P. 140; Venn v. 
Tedesco, [1920] 2 K. 11. 227. 

107. Add. Annotations : Apld. CbeHliire County 
Council v. Jlopley (1923), 130 L. T. 123. 
Refd. Goldrei, Foucard r. Sinclair & Russian 
Chamber ol Commerce in London, [191 8 J 1 
K. B. ISO; The Koursk, (1924J P.140; Venn 
v. Tedesco, (1920] 2 K. R 227. Mentd. He 
Pain, Gustavson v. lfaviland, [1919] 1 Ch. 38. 

114. Add. Annotation : — Refd. II nylon A Roby Gas 
Co. v . Liverpool Corpn., [192(5] 1 lv. R. 14(5. 

116a. Claim for damages — Right to prior 

general declaration.] — Where the substantial 
object of an act ion is damages Ac not the ascer- 
tainment of a common right for future 
guidance, pltfs. ought not to bo allowed to 
split up a cause of action A llrst obtain a 
declaration. A: then in a second action work 
out its result,.-- Jon ios v. Cory JIrothkrk A; 
Co., Ltd., Tiiomak r. Grkat Mountain 
C oiiUKUlKs Co., Ltd. (1921), as reported in 
152 L. T. Jo. 70. (\ A. 

117. For “ new subsidence ” read “ recurring tort.” 

118. Add. Annotations : —As to (1) Refd. Boynton 


v. Ancholmo Drainage & Navigation Comrs., 
(1921 ] 2 K. B. 213 ; Kcnnard v. Cory, [1922] 
1 Ch. 265 ; Huyton & Roby Gas Co. v. Liver- 
pool Corpn. (1926), 42 T. L. R. 116. 

122. Add. Annotations : — Apld. Wilson v. United 
Counties Bank, [1920] A. C. 102. Consd. Ord 
v. Ord, [1923] 2 K. B. 432. Apld. The 
Koursk, [1924] P. 140. Refd. Goldrei, 
Foucard v. Sinclair & Russian Chamber of 
Commerce in London, [1918] 1 K. B. 180; 
Debenham v . Perkins (1925), 133 L. T. 252. 

129. Add. Annotations: — As to (1) Refd. Ord v. 
Ord, [1923] 2 K. B. 432. As to (2) Refd. 
Mackenzie Kennedy r. Air Council, [1927J 2 
K. B. 517. 

136. Add. Annotation : — Refd. Ord v. Ord (1923), 
92 L. J. K. B. 859. 

144. Add. Annotation : — Consd. Fishwick v. Gyani, 
[1925] 1 K. B. 617. 

145. Add. Annotation : — Refd. Goldrei. Foucard v. 
Sinclair A& Russian Chamber of Commerce in 
London, [1918] 1 K. B. 180. 

153a. .] — In the ordinary case of pos- 

sible controversy between parties, but where 
no specific right has been asserted A:, no claim 
formulated, it is not open to one of the parties, 
because he apprehends a claim against him, 
to serve a writ or other process upon the other 
party in order to obtain a determination that 
such claim cannot be made. 

Where the sole exor. under a will never 
made any claim against the beneficiaries 
for repayment of certain costs which he had 
been ordered to pay to them, all he did 
having been to reserve his right to claim 
such repayment under a deed of indemnity 
that the beneficiaries had executed in bis 
favour : — Held : the ct. bad no jurisdiction 
to make a declaratory judgment under R. S. C., 
Ord. 25, r. 5, & Ord 54 a, r. 1, on the applica- 
tion of the beneficiaries, their duty being to 


PART I. SECT. 2. SUB-SECT. 1. 

104 ii. — .)-Thc expression "a 
cause of action ” in Supreme Ct. Act, 
101 A (No. 27 33), *. 141. meuiiH the 
particular uot or omission occasioning 
the Injury complained of, \ ho giving 
Tine to pltf.’s claim, not every fact 
materia) to ho j»ro\cd in order to en- 
title pltf. to Hucceod.- OiiDZi. Y r. 
JiithCM.lut, 1 1020) V. L. It. 658. — 
AUS. 

104 iii. .] — The " caune of 

action ” in PiHtriot Cts. Act, K. S. S„ 
1020 (c. 40), h. 20, means the whole 
caune of action, including every 
material fact which pltf. must allege 
&, proM* to give him a light to Judg- 
ment, A therefore if the whole cause of 
a district ct. action did not aijse in 
one judicial district the action should 
bo brought in that dint riot where deft, 
or olio of 8e\eral dofts. resides or 
curries on business. Notwithstanding 
sect. 2, sub-sect. 2 (2). of the Act pro- 
viding that in the Act unless there is 
something in the subject or context 
repugnant thereto the expression* 

" cause action ’’NhallreHpeetixclj 

have the same meaning ns the same 
expressions lm\o in Kiug's Bench Act, 
the w'ords " the cause of action ” in 
soot. 29 should not be construed in the 
same w'u> a* in King's Bench Act, 
s. 35. because in sect. 29 ** there is 
something m the subject or context 
repugnant thereto,” namely, the fact 
that sect . 29 confers jurisdiction on an , 
inferior ct. & therefore must bo strictly 1 
construed, jurisdiction not being 1 
assumed beyond went is clearly con- , 
ferred, whereas a different principle 
applies In sect. 36 which does not l 


' affect to deal with jursidictiou but i 
simply deals with practice & pro- I 
red ure in a superior ct. — IloWKi.l. v. 1 
\V A it suit, (1921 ] 3 \V. \V. It. 587.— I 
CAN. 

PART I. SECT. 2, SUB-SECT. 2.— A. j 
sf. Sale of uoods— -To be delivered at ' 
jtlnrt named — Payment to be made else- I 
uherr.]- Deft., in Perth, gave to B., who , 

, was agent for pltf., a written order for 
. certain goods at u price. This order • 
B. transmitted to his principal in j 
1 Melbourne, who declined it, but 
authorised B. to Inform deft, that I 
pltf. would accept the order at in- 
creased prices, added iu ink on the 
i original enter. These now prices w cm 1 
subsequently submitted by 11. to 1 
deft., who agreed to take certain of the 
i good at the increased prices. By the , 
contract the goods were to lie delivered < 
f.o.h. Melbourne, payment to be by ' 
draft payable at Berth, cost of exchange ( 
to be added. Pltf. shipped the goods . 
to deft. In Perth, who refused to 
aocept the draft , alleging inferiority of > 
i the goods: — Held: the contract wua I 
, made in Perth ; & the only breach of 
the contract took place iu Perth ; 6c 
; although delivery had to be made 
, f.o.b. Melbourne, there was not a cause 
I of action arising within Victoria. — 
Ciiidzkv t>. Biuecklkk, [1920) V. L. IL j 
558.— AUS. ' 

•g. .) — A ” oause of i 

action ” on a broach of contract in- i 
eludes the contract & its breach. If , 
a purchaser of machiuery promisee to 
pay the purchase price to the vendor 
at M., but signs the agreement 6c 
reoeivoe the machinery at W. the 
vendor’s oause of action for the pur- 

s 


chuscr’s fuilure to pay cannot be said 
to arise at M. — yVichtkkn Canada 
Auto Tractor Co., Ltd. r. Bjauna- 
son, (19201 1 W. W. R. 021.— CAN. 

sk. .] — Pltf. sold & de- 

livered a motor cur to deft, at Prince 
Albert, & deft, gave lien notes therefor 
signed at Prince Albert but payable 
at Saskatoon: — Held: the suit for 
balance due theroou was properly 
entered in tho Saskatoon judicial 
district us the “ cause of action *' arose 
there. — O lmstead v. Scott, [1921) 1 
W. W. It. 1033.— CAN. 

si. Contract — Where act or omission 
giving cause of complaint occurs.] — A 
“ cause of action ” os applied to 
action* in the Ct. of King’s Bench & 
for the purpo-cs of King’s Bench Act, 
U. S. S., 1920 (c. 39), s. 35, arises 
where, with regard to a contract, the 
act or omission of deft, occurs which 
gives pltf. lus cause of complaint, 
although the term may have a different 
construction in cases involving the 
local jurisdiction of inferior cte. — - 
St. Louis Rural Municipality v. 
Markham. [1921] 1 W. W. It. 950.— 
CAN. 

PART I. SECT. 2, SUB-SECT. 6.— B. 

141 li. .)— Though deft. 

on conviction for a common assault, 
instead of being lined or imprisoned, 
was merely bound over to keep the 
peace, under tho magistrates* powers 
under Criminal Code, s. 748 : — Held : 
deft, was under a. 734 of the Code 
released from any subsequent civil 
proceedings for the same cause. — 
Trinea v . DULKBA, [1924] 3 D. L. R. 
636; 2 W. W. It. 1177; 20 Alta. 

L. R. 493.— CAN. 
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wait until they were attacked & then to raise 
their defence . — Re Clay, Ciay v. Booth, Re 
A Deed of Indemnity, [1919] 1 Ch. 66 ; 88 
L. J. Ch. 40 ; 119 L. T. 764 ; 63 Sol. Jo. 23, 
C. A. 

Annotation : — Consd. Jaeger v. Jaegci To. (1927), 14 R. 1\ C. 
437. 

Declaratory judgments generally, see Judg- 
ments. 


176. Add. Annotation : — Held. Aksionairnoyc Ob- 
schestvo, A. M. Luther i*. Sagor, [1921] 1 
K. B. 450. 

179. Add. Annotation : — Mentd. Gill v . Carson 
(1917), 25 Cox, C. C. 774. 

180. Add. Annotation : — Mentd. Hemmings v. 
Stoke Poges Golf Club, [1920] 1 K. B. 
720. 


Part II. — In respect of what Acts and Omissions an 

Action will Lie. 


187. Add. Annotations : — Consd. Neville v. London 
“Express” Newspaper, [1919] A. C. 368. 
Distd. Everett v. Ryder (1926), 135 L. T. 302. 
Refd. Weld -B1 undell v. Stophons, [1920J A. C. 
956 ; Sinunonds v. Newport Abercarn Black 
Vein Steam Coal Co., [1921] 1 K. B. 610; 
Manton v. Brocklebank, [1923] 2 K. B. 212. 

191. Add. Annotations : — Refd. Manton r. Brockle- 
bank, [1923] 1 K. B. 406. Mentd. Butter- 
worth v . Butterworth A; Englcfield, Collins v. 
Collins & Harrison, Barratt v. Burmtt As Fox, 
Howell v. Howell As Walker, Adams v. Adams 
& Ward, Ellworthy v. Ellwortliy As Lcdgard, 
[1020] P. |C0. 

193. Annotation : — Refd. Manton v. Brocklebank, 
[1923] 1 K. B. 406. 

194. Add. Annotations : — Consd. Banbury v. Bank 
of Montreal, [1918] A. C. 626. Refd. Janvier 
v. Sweeney, [1919 J 2 K. B. 316. Mentd. 
Guaranty Trust (V). of New York v. Ilannay, 
[1918J 2 K. B. 623. 

197. Add. Annotation : - Apld. R. v. Poplar B. C. 
(No. 1), [1922] 1 K. B. 72. 

198. Add. Ai/notalions : — Refd. Winsford Entei - 
tainments v. Winsford U. D. C. (1924), 23 
L. G. R. 254; Layzell v. Thompson (1926), 
43 T. L. R. 58. 

205. Add. Annotations : — Folld. Janviei v. Sweeney, 
[1919] 2 K. B. 316. Consd. Hambrook v. 
Stokes (1924), 41 T. L. R. 125. Refd. 
Shapiro v. La Morta (1923), 130 L. T. 022. 

205a. Injury to health caused by false statement.] 
— The wilful making of a false statement with 
the knowledge* that it is calculated to cause 
injury to the health of the person to whom 
it is made constitutes a good cause id' action, 
if in fact such injury is thereby caused. — 
.Janviek v. Sweeney, [1919] 2 K. B. 316; 
88 L. J. K. B. 1231 ; 121 L. T. 179; 35 
T. L. R. 360 ; 03 Sol. Jo. 430, C. A. 

Anrwtation : — Consd. Hambrook v. Stokes, [1925] ] K. 13. 

141. 

205b. Mental shock caused by negligence.]— Hefts.* 
servant had a motor lorry at the top of an 
incline in a street, wdth the handbrake on, 
the engine running, As the wheels straight. 
The lorry began to run down the incline A 
it struck & injured pltf.*s daughter, a child, 
As pltf.’s wife suffered a severe shock Ac died 
in hospital about ten days later. Pltf. 


claimed damages under Fatal Accidents Act, 
1816 (c. 93), for negligence causing the death 
of his wdfe ; - Held : pltf. would establish a 
cause of action if he established that the 
death of his wife resulted from the shock 
occasioned by negligence involved in the 
running nw r ay of the lorry, that t he shock 
resulted from what pllf.’s wdfe either saw or 
realised by her unaided senses A; not irom 
something which some one told her, A that 
the shock W’as due to a reasonable four of 
immediate personal injury either to herself 
or to her children. -IKmukook r. Stokes 
Brothers, 1 19251 1 K. B. 1 11 ; 91 L. J. K. B. 
435; 132 L. T. 707; 41 T. L. R. 125, C. A. 

215. Add. Annotations : Refd. Turpin r. Victoria 
Palace, [1918|2 K. B. 539 ; Neville r. London 
“Express” Newspaper, |1919] A. C. 368; 
Wilson a. United Counties Bank, J1920J 
A. <\ 102. Mentd. lti Tiiellussou, h\r p. 
Abdy, 1 1919] 2 K. B. 735. 

217. Add. Annotation : Consd. Neville r. London 
“Express” Newspaper Ltd., [1910] A. C. 
368. 

223. Add. Annotations : Mentd. Pratt v. British 
Medical Assocn., [1919 J 1 lv. B. 211 ; Said 
v. Butt, [1920] 3 K. B. 497. 

224. Add. Annotations : Refd. Bo> nton r. An- 
cholme Drainage A Navig.iiion Comrs., 
[1921] 2 K. B. - 1 3 ; Kennard a. Cory, |1922j 
1 Ch. 265 ; Huy ton A Roby (his Co. a. Liver- 
pool Corpn., [1926J 1 K. B. 1 16. 

231. Annotation : — Distd. The Zelo, [1922J P. 9. 

232. Add. Annotations : - Mentd. Weinberger a. 
inglis, [1919J A. C. 606; R. r. Housing 
Appeal Tribunal, [1920] 3 K. B. 331 ; R. a. 
Jxjman Street Police Station, Inspector, 
Hx p. Vinicotl, R. a. Secretary of State lor 
Home Allairs, Kx p. Same (1920), 89 L. ,1. 
K. B. 1200. 

235. Add. Annotation: — Apld. Sorrell a. Smith, 
[1925j A. C. 700. 

238. Add. Annotations Mentd. Yorkshire East 
Riding County Council v. Selby Bridge Co., 
(1925J Ch. 841 ; Layzell a. Thompson (1926), 
43 T. L. 11 58. 

239. Add. Annotation : -Refd. Everett r. Ciidiths, 
[1920] 3 K. B. 163. 

240. Add. Annotation : —Refd. Ilfoid 17. D. C. v 
Beal, [1925] 1 K. B. 671. 


PART II. SECT. 3, S,UB-SECT. 1. 

237 iii. .] — Pltfs. com plained 

that defta. dug bolts* in tho beach upon 
their lands on the shore of a lake, 
where tho sand met the grass -covered 
bank, that sand swept from pltfs.* 
lands by storms was carried by the 


wind uerobs defts.' beach, 6c came to 
rest in these holes, & that, when tho 
next storm came, tho sand rein aim d 
in the holts & wus not blown back to 
pltfs. * lands. PJtfs. contended that it 
was wrongfully detained by defts. : — 
Held : pltfs. had no cause of action, us 
the sand could not be considered a 

3 


chattel upon its sovoi.inte by the wind 
fiom 1 1 h original Hit us, if shifting 
bund could be Haul to have a situH - 
lmkMM.lt V l3LkAkl.LV, [192JJ 2 

1) L. It. 202; 61 O. 1j. it. 2 3 ; 
revm 11923] 2 J). L. It. 676 ; 62 
O. L. R. 124.— CAN. 



Cases 241 — 258. 


English and Empire Digest Supplement. 


241. Add. Annotation .- — Refd. Valentine v. Hyde, 

[1919] 2 Ch. 129; Sorrell v. Smith, [1925] 

A. C. 700. 

242. Add. Annotations : — Reid. Pratt v. British 
Medical Ahsocn., [1919] 1 K. B. 244 ; Ware 
A I>o Preville v. Motor Trade Assocn., [1921] 

2 K. B. 40. 

246. Add. Annotations : — Consd. Winsford Knter- 
tainmentB v. Winsford U. I). C. (1924), 23 
Jj. G. B. 254. Refd. Yorkshire East Riding 
County Council ?*. Selby Bridge (Jo., [3 925] 

( Jh. Hi 1 . Mentd. Layzell r. Thompson ( 1 929), 

43 T. Ij. Jt. 5 8; .larger r. Jac*ger <’o. (1927). 

11 It. J*. C. 437. 

247. Add. Annotation Refd. Goddard r. Wat- 
iord Go-op. Sor. (1921), 41 U. P. G. 21S. 

248. Add. Annotation : Mentd. 1 lemmings r. 

Stoke Poges Golf (Mub, [1920] 1 Jv. B. 720. 

249. Add. A n notations : -Consd. Pratt r. British 
Medical Assocn., |1919J 1 K. B. 211 ; Valen- 
tine* r. Hyde, [1919] 2 (Mi. 129 ; Ware A, J)e 
Freville* v. Motor Trade Assocn., [1921] 3 
K. B. 40 ; Sorrell r. Smith, | 1921 | 1 (Mi. 500. 

Apld. Reynolds v. Shipping Federation, I 
|1921 | 1 (Mi. 28; Thompson v. British 

Medical Assocn. (N.S.W. Branch), |192!| 

A. G. 704. Apld. Sorrell t>. Smith, [1925J 
A. G. 700. Retd. JO vans v . Ileathcote, [ 1918] 

1 K.B. 118; TJionms r. Moore, [191S| 1 K.B. 

555; J )a \ jes r. Thomas, [1920] 2 (Mi. 1S9; 
Rawlings r. General Trading (Jo., |192l] 1 
K. B. 035 ; Brimelow r. Casson, [192 1 | 1 (Mi. 

302; Biitish Oxygen Co. r. Bicjuiej Air, 

1 1925 ] (Mi. 3S3. Mentd. Monteliore r. Menday 
Motor ( ’omponent s Co., [ 1 9 1 S ] 2 Jv. B. 211 ; 

H< Wallace*, Champion r. Wallace, [1920] 

2 (Mi. 274. 

249a. - ~ Unlawful means used.j - A single* 

person or a body ol persons commits an 
actionable wrong if lie* or they inflict actual 
pecuniar) damage upon another by the* in- 
tentional employment ol unlaw lul means, 
such as threats ol coercive action, to injure* 
that person's business, even though the* un- 
lawful means may not comprise any specific 
act which is pcr.se actionable A actual malice I 
is not proved. The clement of conspiracy 
in a case of this kind is of importance* only 
in considering the* weight of the acts alleged 
\ tlu* extent of the' damage resulting there- 
1 re nn. 

Belts., tlie* British Medical Association, a 
bod > incorporated lor the* purpose oi main- 
taining “the honour \ interests of the* 
medical profession," A other clefts., who 
were* nie*mhe*rs of the* Association, instituted 1 
A pursued a svstein ol professional A sexual j 
osti.icisin or bovcott against pltts., who were* 
medical men. by means of throats A widely I 
extended coercive action. Bcfts. sought to 1 
justilv the* boycott on tlu* ground that the* 
conduct of pit Is. m acting as the medical | 
oflieers of a certain medical dispensary was 
detrimental te> the honour A interests of the 
profession. As a i*e*siilt of the boycott pltfs. I 258. 
sufleivd pi'cniuary loss in the* exercise of their ; 
profession Held : pltfs. had a good cause ! 


of action against all dofts. for damages. — 
J J n att v. British Mkdtcal Assocn., [1919] 
1 K. B. 24 i ; 88 L. J. K. B. 628 ; 120 L. T. 
41 ; 35 T. Ij. R. 14 ; G3 Sol. Jo. 84. 

Annotations : — Consd. Ware A lie Freville t*. Motor Trade 
Assocn., [1921) 3 K. B. 40. Refd. Valentine r. Hyde, 
[1919] 2 Ch. 129 ; Davies v. Thomas. 11920] 1 Ch. 217 ; 
Hodges v. W(*1>b, [19201 2 Ch. 70; Said v. Butt, [1920] 
3 K. B. 407 ; Sorrell r. Smith, [192 '»] A. C. 700. Mentd. 
British llv. Traffic A Electric Co. v. C. It. C. Co. A L. C. C., 
[1922 J 2 K. B. 260. 

250. Anno/altotui Consd. Valentine r. llydc, 
(19J9J 2 Oh. 129. Reid. Pratt v. Britisli 
Medical Assocn., [1919] 1 K. B. 2t4 ; Ware 
A I)c Freville r. Motor Trade Assocn., [1921] 
3 lx. B. 40. 

251. Add. Annotation : - Refd. Spalding v. Gamage 
(1918), 35 R-. P. O. 10 J. 

253. Add. Annotations : — Consd. Pratt v. British 
Medical Assocn., [19191 1 K. B. 211 ; Valen- 
tine v. llv de, [1919] 2 Ch. 129. Apld. 
Davies r. Thomas, [1920] 2 (Mi. 189. Consd. 
Hodges r. Webb, [1920] 2 Ch. 70 ; Ware A 
Be Freville r. Motor Trade Asssocn., [1921] 
3 K. B. 10 ; White r. Bilev, [19211 J Ch. 1 ; 
Sorrell v. Smith, [1923] 2 (Mi. 32. Apld. 
Sorrel] r. Smith, [1925] A. G. 700. Refd. 
Wolsteiiliolme v. Ariss, [1920] 2 (Mi. 103; 
Sorrell r. Smith, [1921] 1 (Mi. 506. 

255. Annotation : —Refd. Conron v. Ij. G. G., 
[I922[ 3 (Mi. 283. 

256. Add. Annotations: Distd. 'ftx* Zelo, [1922] 
P. 9. Apld. Federated Goal A Shipping Co. 
7 . R., [1922| 2 Iv. R. 12. Consd. McColl v. 
Ganadian Pacific R\., [1923J A. G. 126. 
Refd. Elliott Steam Tug Go. v. Shipping 
(’out roller, [1922] 1 K. B. 127. 

257a. - .] —A number oi discharged sailors 

entered into a partnership according to the 
terms oi which tlx* sailors were to perform 
together at certain music halls A wen* not 
to appeal* duiing tlx* terms of tlx* partnership 
in an) other theatre or music hall. Pltfs., 
v ho were members ot tlx* co., complained 
that tlx* deft, had indue ed certain ol tlx* 
sailors to break tlx* contract by promising 
to get them employment A* by obtaining 
other engagements lor them. By amend- 
ment it was further alleged that deft, had 
wrongful!) continued persons in her cniplov - 
merit with the knowledge that by being in 
her etnplov meiit those persons were breaking 
a contract with pltfs. : -livid : assuming 
an action lies to recover damages on tlx* 
latter ground, tlx* foundation of this action 
is that there shall lx* notice to deft, of a sub- 
sisting contract which one party, at all 
events, is still willing A able* to pertorm ; A 
there* being suHieient evidence before* tlx* 
count) ct. judge that the partnership had 
for all practical purposes come to an end, no 
action lax. Bom. v. Smithson (1918), 88 
B. J . Iv. B 223 ; 118 B. T. 678 ; 62 Sol. Jo. 
172, B. G. 

Annotation: -Reid. Saul i. Butt, 11020] K B 197. 

Annotations : Refd. St earn r. Prentice*, 
[1919] 1 lv. B. 391 ; Edwards ?. Birmingham 
Navigations, [1921] 1 lx. B. 311. 


PART II. SECT 3, SUB-SECT. 2.— B. 

233 ii. ]-lf u per*on w ho, b> 

\ iri ui' of hi* pin Hum oi intluemei , ha* 
I io\\ or to can \ out lus cle**ign. at tempt*, 
without JusiHlcatum. to prevent, A 
Miceeeelw ui preventing by threuto to 
or Kiieeiul mtluenee upon a workman V 
tmiploj era, oi would-be employers. 


Midi woiknuen ftoni obtaining oi 
holding einploj men 4 in hi* e.illing. A 
Mieliwoikman Mittei * damage theicbv, 
then that per*ou ib liatde to the* work- 
man for such tlumuge. — T hompson r 
16 eu A ft NM.Vi.iiam, [19241 4 

D. B K. 778 , 3 \V. \\ . K. 324 —CAN. 

257 i. .) — Where a workman 

4 


1 who h.i* beem suspended by hi* cm- 
plo\er* Milleis dunmge a* a result of 
{wo or nxue p<i*on* eonbpiring with- 
out ju*tilieatiou, to induce tlx* tmpio.v - 

I er* not to rein*tnte loin, he has a right 
ot action against t bun. —T hompson r. 
Kyall A CrwivdUAM, 119241 4 

D. L. R. 7?b ; 3 W W. It. 524.— CAN. 
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259a. Damage by rats.] A firm of artificial 

manure manufacturers hail on their premises, 
tor the purposes of their business, a heap of 
bones which attracted rats. The occupier of 
adjoining promises was a farmer. The rats 
made runs between the factory A. the fields 
A: entered the farmer's land, A; damaged his 
crops. The business bad been carried on for 
at least thirty years, & there was no evidence 
to show that the bone heap had been in- 
creased beyond what- it had been in past 
years, or any tiling to show t lint an increase 
which had actually taken place in the num- 
bers of the rats was duo to anything done by 
the manufacturers. In an action by the 
farmer against the manufacturers livid : 
in the absence of evidence showing that there 
had been an unusual A: excessiv* collection 
of bones on the factory premises, or ol any- 
thing unusual or c\ccssi\e done b\ doits., or 
oi any duty neglected by dells., pltf. could 
not maintain an action for damages. — 
Steak x r. Pkkntkl Buotheks, Bto., [1 hi 9 ] 

1 K. 11. 391 ; 88 B. J. K. it. 122 ; 120 B. M . 

4 15 ; 35 T. B. 11. 207 ; 02 Sol. Jo. 220 ; 17 
B. G. It. 1 12, 1). P. 

26 1. Add. A minted ior : Refd. Ware A: l>e Pre- 
ville v. Motor Trade Assocn., (1921 ) 2 K. B. 
40. 

262. Add. Annotations : Apld. The Molmro (1 02 1 ), . 

41 T. B. It. 151. Refd. Kent r. Atkinson, 
[1022] P.112. I 

263. Add. Annotation : Refd. Kent v. \tkinson, 

[1022] P. 1 12. , 

264. Add. Annotation* : Refd, Barnett v. Polion, 

[1021 1 2 K. B. 401 ; Kent v. Atkinson, J1022J ] 
P. 142. I 


| 265. Add. Annotations : - Refd. Nunan r. Southern 
I Ry., [102111 K.B. 222. Mentd. Flannagan 

| r. Shnw T , [19201 3 K. B. 00 ; Starr Estate Po. 

r. Blackpool Corpn. (1020), 19 B. (1. It. 0; 
| Nicolle r. Nicolle, (10221 1 A. P. 2S1 ; Harper 
r. Hedges, [1022] 2 K. B. 214 ; Parry r. 
j Harding (1024), SS ,1. P. HU; Venn r. 

1 Todosoo, [1020] 2 K. B. 227. 

266. Add. Annotations :- Consd. Bradford Corpn. 
r. Webster, [1920 1 2 K. B. 125. Apld. The 
Moliere (1021), 41 T. B. It. 15B Refd. 
Baker r. Dalgleisli S.S. Po.. [1022 J 1 K. B. 30. 

268. Annotation : Consd. Weld-Blundell v. Ste- 
phens, [1919] 1 K. B. 520. 

270. Add. Annotation : Mentd. Prycc v. Pioneer 
Press (1025), 42 T. B. B. 20. 

283. \dd. Annotation ; Refd. Priern Barnet P. P. 

/ . \dains, i 1 027 I 2 Pli. 25. 

296. Annotation : Apld. Webster v. Harrison, 
Townsend (1020), SO B. ,B K. B. 1077. 

304. Add. Annotation : Refd. E\erett v. Jtyder 

(1020), 125 B. T. 002. 

310. Annotation : Reid. A.-t«. v. Sewell (1018), 88 
B. J. K. B. 125. 

320. Add. Annotations : Refd. .lames r. British 
General lnsce , (10271 2 K. IS. 311. Mentd. 
tic Engelhaeh’s Instate, MMbbetts r. Engel- 
bach, 11021 J2 (Mi. 2 IS. 

326. Add. Annotation *: Apld. Wild v. Simpson, 

1 1010| 2 K. IS. 51 B Consd. Bipton r. Powell, 

| 1021 J 2 K. IS. 5 1 . 

328. Add. Annotation : Refd. British Oxygen Po. 
v. Biquid Air, [ 1025] Ph. 3S3. 

332. Add. Annotation : Reid. Welil-Blundell r. 
Stephens, 110201 A. P. 050. 

333. Add. Annotation : Refd. Weld-Blundell ?\ 
Stephens, J 1020] A. P. 050. 


Part 111. — Who may Sue and be Sued. 


338. \dd. Annotation ■ Refd. B< \ to. A. Jb*\ 
Ke-earch Porpn. r. Miiuhe.id A. Pumptmllei j 
( lenernl ol Patents (1020), II It. P. < '. 38. 1 

340. Add. Annotations ; Refd. The Coaster (1 022), | 
01 B. J. P. 145. Mentd. Edwards r. Motor j 
Union Insee., [1022] 2 K. B. 210; Elliott 
Steam Tug Po. r. Shipping Controller, [ 1 922 ] 

1 I\. B. 127 ; M<( oil r. Canadian Paufii By. 
[1023] A. P. 120. 

345. Add. Annotation : —Mentd. .lohnson r* 
Stephens A: ('alter A: Bolding, 1 1 923 J 2 K. 15. 
857. 

354. Add. Annotation: — Refd. Soxiet Kepublies 
Union v. Belaiow (1025), 42 r f. B. It. 21. 

360. Add. Annotations: — Refd. Aksionairnove 
Obschestvo A. M. Luther v. Sagor, [1021] 

1 K. B. 450. Mentd. (Commonwealth Ship- 
ping Itepresentative v. P. So (). Branch 
Service, [J023J A. C. 101. 

360a. Recognised, if acknowledged here.] -When* 
a revolution has taken place in a foreign 
country A: the new Govt. lias been recognised 
as the dr jure Sovereign of that country by 
our Govt., that new Govt. is entitled to the 
possession & custody in England of records 
So State archive's deposited here before the 
revolution by the old Govt. — Soviet So- 
cialist itEi’CBLios Baton t\ () sou (1025), 
60 Sol. Jo. 67(5. 


362. Add. Annotation: Mentd. Slack r. feeds 
Industrial Co-no. Noe., |I023| 1 (Mi. 431. 

363. Add. Annotation : Refd. Aksionaimoye Oh- 
siliesfvo A. M. Blither r. Sagor, (11121 | I 
K. B. 456; So\iet Bepuhlics Union v. 
Belaiew (1025), 42 T. B. K. 21. 

366a. Action by procurator Validity of 

appointment.! -PHB.t he Spanish ambassador, 
brought an action, as procurator lor ail the 
King of Spain’s subjects, to recover two 
ships So other goods seized by dolt. : field : 

(1) no man ran make a procurator for 
another; therefore the King eoulu not make 
a procurator lor all or any of his subjects ; 

(2) the office of ambassador did not include 
a procuration private, but public lor tie* 
King, nor for any several subject, otherwise 
than as it concerned the King. \rr.\A v. 
Binoley (1616), Hob. 78, 113; 80 E. H. 263. 

Annotations : — As to (2) Consd. Hulled r. .sputa (1SJ S), 2 
Jill X. S. 31. Folld. Ponedo r. Johnson (1S7 3), 22 \V. it. 
KM Generally, Refd. Brunswick r. Ilunovor (EX 14), 13 
L. .1 Ch. 107. Mentd. lUdlev v. Etftflesfu Id (1070), 2 
sauud. 2.VJ ; The HereulCH (1810), 2 Bods \.».i 

366b. Claim under unregistered bill of sale.] — 

M'o a bill filed by the Charge d’ Affaires of the 
Brazihan Govt, in this country, in his own 
name, to restrain judgment creditors from 
issuing execution against certain furniture, 
etc., upon which a sum of money hud been 
advanced, as was alleged, by the Brazilian 
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Govt. secured by an unregistered bill of sale 
of tho furniture, etc., a demurrer on the 
ground that tho minister could not sue in 
his own name was allowed. — Penedo (Baron) 
Johnson (1873), 29 L. T. 452 ; 22 W. R. 
i 03. 

368. Annotation : — Consd. Duff Development Oo. 
v . Kelantan Government, [1923] 1 Oh. 385. 

372. Add. Annotation : — Refd. Duff Development 
(Jo. v. Kelantan Government, [1924] A. C. 
797. 

375. Aymoiations Refd. The Tervaete (1922), 

1 28 L. T. 1 76 ; Duff Development Co. v. 
Kelantan Government, [1923] 1 Ch. 385 ; 
Duff Development Co. r. Kelantan Govern- 
ment, [1924 1 A. O. 797; Re Bjornstad Ac 
Ouse Shipping Co., [1924] 2 K. B. 073. 

376. Add. Annotation: — As to (2) Folld. Soviet 

Republics Union v. Belaiew (1925), 42 

T. L. R. 21. 

376 a , .1 — A foreign Sovereign suing in 

the ets. of this country submits to the juris- 
diction to the extent only that he must 
give discovery, Ac cross proceedings in mitiga- 
tion of the relief claimed by him can be taken 
against/ him. 

A foreign State sued to restrain dealing 
with, Ac for the appointment of a new trustee 
of, funds lodged in Kngland in the names of a 
trustee for pltfs. A a trustee for dofts. who 
held a concession from pltfs. for the con- 
st ruet ion of a railway in their territory. A 
counterclaim for damages in respect of alleged 
breaches of tho terms of the concession was 
struck out. -South Afkican Republic v. 

COMPAUNIE UuaNCO-BKLCIK DU CllKMIN DE 

Fjcu DU Noun, 1 1 898 1 1 Gh. 190: 77 D. T. 
555 ; 40 W. R. 151 ; It T. D. B. 05; 42 
Sol. Jo. 00. 

Annotations:-- Consd. Puff Development Co. r. Kelantan 
(lovi'inim’iil , 1 1 i>24 1 A. (\ 797. Refd. lie Suarez. Suarez 
r. Suarez, I191HJ 1 Ch. 170 ; Tho Tcrvaoto, fl»221 V. 259 ; 
Soviet Republics Union r. Relaiow (1925). 42 T. L. It. 21. 

376b. .] — Tn 1910 a Russian Govt. 

Committee, of which deft, was a member, 
was sot up in Ixmdon by tlio Imperial 
liuH'dnn Govt. Ac continued by its successor, 
the Russian Provisional Govt., Ac the com- 
mittee, which incurred large llnnncial obliga- 
tions, bad possession of certain documents, 
which related to those obligations Ac were 
t he proper! y of those Govts. The committee 
ceased to operate in 1918, & the documents 
were handed over to a board of trustees 
appointed by tho ClmrgA d’ Affaires of the 
Russian Provincial Govt.. A: deft, became 
president, of the board. The documents had 
become the property of pltfs., tho present 
Russian Govt., whose sovereignty had been 
recognised by the British Govt., but- they 
wen* still in the possession of deft. Certain 
actions were ponding against deft, as a 
member of the Russian Govt. Committee 
with regard to the transactions to which the 
documents related. Pltfs. claimed the de- 
livery up of the documents, & deft, contended 
that ho was entitled to a lien on the docu- 
ments until he had received an indemnity in 
respect of tho other actions, At he set up the 
contention by way of defence Ac counter- 
claim i- lield : although whore a sovereign 
state was a pltf. a counterclaim could be 
maintained against it, yet tho counterclaim 
must bo in respect of matters immediately 
connected with the claim, Ac as the indemnity 


sought by deft, was not in respect of any 
liability incurred by him in & about the 
custody of the documents, Ac was not in 
respect of matters immediately connected 
with the claim, the action succeeded Ac the 
counterclaim failed. — Soviet Republics 
Union v. Belaiew (1925), 134 L. T. 64; 
42 T. Jj. R. 21. 

383. Add. Annotation : — Held. Soviet Republics 
Union v. Belaiew (1925), 42 T. L. R. 21. 

387. Add. Aymoiations : — Consd. Compania Mer- 
cantil Argentina v . United States Shipping 
Board (1924), 93 L. J. K. B. 810. Refd. Re 
Suarez, Suarez v. Suarez, [HRS] 1 Ch. 176: 
The Gagara, [1919] P. 95; The Porto 
Alexandre, [1920] P. 30 ; Duff Development 
Co. v . Kelantan Government & Colonies 
Crown Agents (1922), 39 T. L. R. 96 ; Duff 
Development (Jo. v. Kelantan Government, 
[1924] A. C. 797. 

387a. Notwithstanding restrictions on exercise 

of sovereign rights.]—(l) It is the settled 
practice of tho ct. to take judicial notice of 
the status of any foreign Govt., & for that 
purpose, in any case of uncertainty, to seek 
information from a Secret ary of State ; Ac 
the information so received is conclusive. 

(2) A Govt, recognised as sovereign by His 
Majesty’s Govt, is not the less exempt from 
the jurisdiction of our ctR. because it has 
agreed to restrictions on the exercise of its 
sovereign rights. 

By a deed dated in July, 1912, the Govt, 
of Kelantan granted to applt. co. certain 
mining Ac other rights to bo exercised in that 
State, Ac the deed contained an arbn. clause, 
which incorporated Arbn. Act, 1889 (c. 49), 
so far as applicable. Disputes having arisen 
as to tho effort of the deed, they were referred 
to an arbitrator, who mado an award in 
favour of the co. Ac directed the Govt, to pay 
the costs of the arbn. In Dec. 1921, the 
Govt, applied to tho Ch. Div., under Arbn. 
Act, 1889, s. 11, to set aside the award, but 
the application was refused. In June, 
1922, the co. obtained from the K. B. Div., 
under sect-. 12 of the Act. an order giving 
leave to enforce the award, but the order 
w T as set aside, on the application of the Govt., 
on the ground that Kelantan was a sovereign 
independent State. Before setting aside the 
order tho master asked the Secretary of 
State for tho Colonies for information as to 
the status of Kelantan, A: received in reply 
an official letter stating that Kelantan w r as 
an independent State Ac its Sultan the 
sovereign ruler thereof. A: that the King did 
not exercise or claim any rights of sovereignty 
over Kelantan, A enclosing an agreement 
regulating tho relations betw r oen the Sultan 
Ac the King. By this agreement the Sultan 
agreed to have no political relations with 
any foreign power except through the medium 
of the King, Ac in all matters of administra- 
tion, other than those touching the Moham- 
medan religion Ac Malay custom, to follow 
the advice of an adviser appointed by the 
King: — Held: (1) the statement in the 
letter as to the sovereignty of Kelantan & 
its rulers was not intended to bo qualified by 
the terms of the agreement, Ac the letter was 
conclusive ; (3) the Govt, of Kelantan had 
not submitted to the jurisdiction of the ct. 
for the purpose of the proceedings to enforce 
the award, either by assenting to the arbn. 
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clause or by applying to the ct. to set aside 
the award. — Duff Development Co. v . 
Kelantan Government, [1924] A. C. 707 ; 
93 L. J. Ch. 843 ; 131 L. T. 076 ; 40 T. L. R. 
566 ; 68 Sol. Jo. 559, H. L. 

Annotation : — As to (1) Retd. Musmann r. Enfielke (1927), 90 
L. J. K. li. 821. 

388. Annotation : — Refd. Duff Development Co. 
v. Kelantan Government, [1924] A. C. 797. 

389. Add. Annotation : — Consd. Soviet Republic 
Union v . Belaiew (1925), 42 T. L. It. 21. 

390. Add. Annotations : — Reid. The Tervaete, 
[1922] P. 259 ; Duff Development Co. r. 
Kelantan Government, [1923] 1 Ch. 385. 
Mentd. Aksionairnovo Obschestvo A. M. 
Luther v . Sagor, [1921] 3 K. B. 532. 

392. Add. Annotations : —Refd. Ak&ionairnoye Ob- 
schestvo A. M. Luther r. Sagor, [1921 ] 3 K. B. 
532; The Tervaete, [1922] 1>. 259; Dull 
Development Co. v. Kelantan Government, 
[1923] 1 Ch. 385; The .Jupiter (1921), 93 
L. J. P. 156; The Jupiter (No. 3) (1927), 137 
L. T. 333. 

392a. .] — (1) In proceedings in the cts. 

of this country by or against the ruler of a 
colonial Stato whose status is disputed a 
written statement by the Secretary of State 
for the Colonies that the ruler is an inde- 
pendent foreign sovereign is equivalent to a 
communication from the Crown &. therefore, 
conclusive, & the ct. will accept it without 
considering whether it is borne out by 
documents which are appended to it. 

In an arbn. in this country between pltf. 
co. & the Govt, of Kelantan an award was 
made in favour of the co. with costs. The 
Govt, of Kelantan then moved to set aside 
the award & this motion was dismissed with 
costs. An appeal from this decision was also 
dismissed with costs. No jiortion of these 
costs hod been paid. The co. obtained a 
garnishee order ?iisi to attach money in the 
hands of the Crown agents of the Colonies on 
behalf of the Govt, of Kelantan. Upon an 
application by the co. for payment by the 
garnishees the Govt, of Kelantan & the 
Crown agents appeared together & contended 
that Kelantan was an independent sovereign 
State A the ct. had no jurisdiction to oxecute 
the orders for costs by a levy on the property 
of that State : — Held : (2) although the 

Govt, of Kelantan had, by initiating proceed- 
ings to set aside the award of the arbitrator, 
submitted to the jurisdiction of the ct., 
(3) that submission had not ilie effect of 
rendering liable to execution any property 
belonging to the Govt, within the jurisdiction. 
— Duff Development Co. v. Kelantan 
Government, [1923] 1 Ch. 385 ; 92 L. J. Ch. 
273 ; 129 L. T. 290 ; 39 T. L. It. 187 ; 67 
Sol. Jo. 260, C. A. 


Part IV. — Conditions 

413. Add. Annotation : — Mentd. It. v. Canadian 
N. Ry., [1923] A. C. 714. 

425. Add. Annotations : — Consd. Joachimson v. 
Swiss Bank Corpn., [1021] 3 K. B. 110. 
Refd. Bradford Old Bank v. Sutcliffe, [1918] 
2 K. B. 833. 

428. Add. Annotation : — Refd. Bradford Old Bank, 
Ltd. v. Sutcliffe (1918), 34 T. L. R. 619. 

430. Add. Annotations Consd. Joachimson v. 


393. Add. Annotations ; — Refd. The Porto Alex- 
andre (1919), 89 L. J. P. 97 ; Compania 
Mereaniil Argentina v. United States Ship- 
ping Board (1921), 93 L. J. IC. B. 816. 
Mentd. Aksionairnoyo Obschestvo A. M. 
Luther v . Sagor, [19211 1 K. B. 456 ; Duff 
Development Co. v. Kelantan Government, 
[1923] 1 Ch. 385 ; Duff Development Co. v. 
Kelantan Government, [1921] A. C. 797. 

393a. .] — A sovereign independent State 

does not, by entering into a trading contract 
with a foreigner, lose its immunity from 
process in foreign ets. as regards matters 
arising out of the contract ; nor does a 
sovereign independent State, by making a 
submission to arbn. in a foreign country, lose 
its immunity from being impleaded in the cts. 
of the foreign country. — Compania Mercan- 
til Argentina v. United States Shipping 
Board (1924), 93 L. J. K. B. 816; 131 L. T. 
388 ; 40 T. L. it 601 ; 08 Sol. Jo. 666, C. A. 

393b. .] — Duff Development Co. v. 

Kelantan Government, No. 392a, ante. 

393c. .] — Duff Development Co. v. 

Kelantan Government, No. 387a, ante. 

394. Add. Annotations : —Refd. I\e Suarez. Suarez 

Suarez, [1918] 1 Ch. 176; The Gagara, 
[J919J P. 95 ; The Porto Alexandre, [1920] 
P. 30 ; Dull Development Co. v. Kelantan 
Government (1922), 39 T. li. R. 90; Duff 
Development Co. r. Kelantan Government, 
[1921] A. C. 797; Compania JVlercantil 
Argentina v. United States Shipping Board 
(1921 ), 93 1 i. J. K . B. 8 1 6. Mentd. Aksionair- 
noye Obschestvo A. M. Luther v. Sagor, 
[1921] 3 K. B. 532. 

403. Add. Annotation : — Generally. Refd. Soviet 
Republics Union v. Belaiew (1925), 134 

L. T. 64. 

406. Add. A n notations Consd. Duff Develop- 
ment Co. v. Kelantan Government, [1924] 
A. C. 797. Refd. He Suarez, Suarez v. 
Suarez, [101 SJ 1 Ch. 176 ; The Gagara, [1919J 
P. 95 ; The Porto Alexandre, [1920] 1’. 30 ; 
Duff Development Co. v. Kelantan Govern- 
ment (1922), 39 T. L. It. 96; Cornpania 
Mercantil Argentina v. United States Ship- 
ping Board (1921), 93 L. J. K. B. 816. 

407. Add. Annotation : Mentd. The l<\i gomes, 

1 1927| P. 311. 

407a. .J — Durr Development Co. v. 

Kelantan Government. No. 392a, ante. 

407b. .| — Dijff Development Co. v. 

Kelantan Government, No. 387a, ante. 

409. Add. Annotations : — Refd. Aksionairnove Ob- 
schestvo A. M. Luther v. Sagor. [1921] 1 
K. B. 456 ; Duff Development Co. v. Kelantan 
Government, [1923J I Ch. 385 ; Duff Develop- 
ment Co. v. Kelantan Government, [1924] 
A. 0. 797. 


Precedent to Action. 

Swiss Bank Corpn., [1921] 3 K. B. 110. 
Refd. Bradford Old Bank v. Sutcliffe, [1918] 
2 K. B. 833. 

434. Add Annotations : — Refd. Bradford Old Bank 
v. Sutcliffe, [1918] 2 K. B. 833 ; Joachimson 
v. Swiss Bank Corpn., [1921] 3 K. B. 110. 
436. Add. Citation 11 1,. J. Q. B. 87. 

448. Add. Annotations : — Reid. Bradford Old Bank 
v. Sutcliffe, [1918] 2 K. B. 833. Mentd. 
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Joachimson r. Swiss Bank Corpn .. [1921] 
2 K. B. 1 10. 

4 61. Add. A niinla/miis : Consd. Jonchimson v. I 
Swish linn k (’orpn., [1021] 3 lx. B. 110. ' 
Herd. Bradford Old Bank v. Sutcliffe, \Vd\%\ 
2 K. 13. 833. 


462. Add. Annotation As to (1) Refd. Brnrlfa.. i 
Old Bank r. Sutcliffe, [1918] 2 K. B. 833 

463. Add. Annotation : — Consd. Bradford 
Bank r. Sutcliffe, [1018] 2 K. B. 838. 

480. Add “ For full anus., see S. C., No. lTf, 
ante.” * ‘ 


Old 


Part V. — Suspension 

496. Add. Annotation : — Refd. Admiralty Comrs. 

v. S.S. Amerika, [1917] A. C. 38. 

607. Add. Annotation : — Refd. Admiralty Comrs. 

v. S.S. Amerika, [1917] A. C. 38. 

516. Add. Annotation : — Refd. Canvey Island 
Comrs. t\ Freed y (1921), 91 1,. J. Cli. 203. 


of Right of Action. 

540. Add. Annotations : — Refd. Weld-Blundell v. 
Stephens, [1919] 1 K. B. 520 ; Samuel v. 
Dumas, [1924] A. C. 431 ; Pailin v. Northern 
Employers Mutual Indemnity Co., [1925] 
2 K. B. 73. 


Part VIII. — Maintenance and Champerty 


649. Add. Annotation «t .- — Expld. Neville v. London 
“Express” Newspaper, [1919] A. O. 3(58. 
Refd. Ford v. Radford (1920), 30 T. L. R. 
058. 

651. Add. Annotation .-—Consd. Neville v. London 
“Express” Newspaper, [1919] A. C. 308. 

652. Add. Annotation Refd. Neville v. London 
“ Express” Newspaper, [1919] A. C. 308. 

656. Add. ('nation .---After “ [1917 | 2 K. B. 504, 
C. A.” add “On appeal, [19191 A. C. 308, 
II. L.,” K after “ 500 ” add “501a, 719a.’’ 

557. Add. Annotation : Refd. Neville r. London 
“ Express” Newspaper, [1919 | A. C. 308. 

658. Add. Annotation Consd. Neville 1 r. London 
“Express” Newspaper, |1919J A. C. 308. 

569. Add. Annotations Consd. Neville r. J^ondon 
“Express” Newspaper, [1919] A. C. 3(58. 
Refd. Weld-Blundell r. Stephens, [1919] 1 
K. B. 520 ; Hickman v. Kent or Romney 
Marsh Shee'pbreeders* Assoen. (1920), 30 
T. L. R. 528. 

560. For the existing paragraph substitute the 
following paragraph 


.] — (] ) The success of the main- 
tained litigation, whether an action or a 
defence, iB not a bar to the right of action for 
maintenance. 

(2) An action for damages for maintenance 
will not lie in the absence of proof of special 
damage. — Neville v. London “ Express ” 
Newspaper, Ltd., [1919] A. C. 308; 88 

L. .1. K. B. 282 ; 120 L. T. 299 ; 35 T. L. R. 
107 ; 03 Sol. Jo. 213, II. L. 

Annotation s* • — An to (2) Folld. Hickman r. Kent or Romney 
Mm sh Sheen breeders Assoen. (11120), 37 T. L. It. 103. 
(Jcjicrnllu, Refd. Wild r. Simpson, [1919] 2 K. li. 54 4 ; 
Eliis v Torrtntrton, |1920| 1 K. R. 399. Mentd. \\e*ld- 
ltlundcll r. Stephens 1 1020) A. (\ 9S<>. 

561. Annotations : ~ -As to (2) Refd. Mackey r. 
Monks (Preston), [1918j A. C. 59. (generally. 
Mentd. Turner r. Kingsbury Collieries, [1921] 
3 K. B. 109. 

561a. Special damage — Necessity to prove.] — 

Neville v. London “ Express ” News- 
paper, Ltd., No. 5(50, ante. 

, 561b. .] — Pitf., a member of deft. 

assoen., brought an action against C\, tlu* 
t secretary, » Si W., the president, of the assoen.. 


PART V. SECT. 4. SUB-SECT. 1. ! 

498 ii. - - (7mm i aider Cr/ an- 

nul In/tiras Code of Ireland |--The* 
rule or doctrine flint no ei\il icmcd.x i 
will lie against tin* perpetrators of n I 
felonious net until llie\ hnxc been ; 
prosecuted to couxictmii is not | 
upplienblo to a eluJin for compensnt ton 
under (Yimlnal Injuries Code of 
ircluud for goods stolen In tin* course* i 
of noting- Txi.iu v. C’ohk Cni'MT I 
roi'Mii,, 11921) 2 i. R. 8 — IR. 

499 1 .- - - .1 A erbnlnn I clung, 

wus lnid bv pltf bank against deft. in 1 
ic^pcct of $1,800 winch the bunk 1 
ulle*gcd it liml oxcrpaid deft, Before 
decision in the criminal trial had been 1 
Riven, piths, instituted an action to 
leeover the iwmn. It was contended 
on behalf of deft that muncdmti'lx tin* 
cxidcnce disedose'd a <*iiuunal otlcnee 
on the part ol deft., w Inch had not been 
prosecuted to eonxiction or acipiittal, 
pit fa. should hot lane he*en allowed to 
proceed with the action, hut should 
have boon non-suited -lit Id as u 
criminal prosecution bail actually been 
carried through, exon though the 
decision xxas under adxiscmcnt. the 
action could be maintained. — Stvn- 
i»aki> Hank okCwaih r . Surr.x Waii 

1 1 9 1 9 ) 1 W. W. R. 688; 2(5 R i\ R 
441 .— CAN. 


604 ih. .] The rule | 

Hint xx here pltf. Hues in respect of a 
xx long xx hich Is a tort A abo « felonx, 
deft should la* prosecuted in respect of 
t he felonx before tlieeixil action is heard, 
does not ’make such criminal prosoou- | 
lion an indispensable condition prece- 
dent to the right to maintain the cixil 
action In its modern application the i 
rule is merely suspensory of the cixil j 
rights*. A is subject to the exercise* of 1 
judicial discretion. In c\er< ising such i 
discretion the ct . max consider cireum- [ 
stance’s. s*ue*h us the infancy, ignorance. 1 
or poxertx- ot pltf., xxhieh may a floril i 
excuse for the* failure 1o prn-ccute In j 
respect ot t he felonj . Where pltf lias 
obt mue*d a xordict in the cixil action 
i t licet . em mot ion for a ne'xx tnnlorfor 
‘ judgment, max* consider the circuin- 
i staiieM* that ia’txxee'ii xenlicl A' motion 
i deft . has been prosecuted m rcspcc’t of 
I the felonj . -r.vm.isi.F r. Oku (No. 2b 
J1918] 2 I. R 412 - IR. 

i 504 iv. — — .1 — On Aug. 

1 12, 1920, an information for the*ft xvns 
I laid hv clefts, against pltf. On Aug. 23. 

1920, pltf. began an action in a divi-ion 
I ct. against clefts, to recox er $99 foi 
j wage's ; on Atig. 30. clefts, count er- 
e* la i tilt'd in the' dixision ct. action for 
• money A tickets amounting to $202.71. 

, “ fraudulently A' without colour of 
I light ** cemxerte'd by pltf. to hts oxvn 

8 


use*, the subject of conxersion being 
1 he same as that in lespect of xx hie*li the 
c-rnuitial charge' xxas uuuh ; on Sept. 22 
pltf xxas committed foi trial on the 
criminal charge, A on Sept. 30, a 
true hill xxn^ found against him in tin* 
bilious. On a subseejueiit day the 
judge of tin* tlixisitm e*t. heard argu- 
ment as to xvhethcr the* action should 
In* prnce*e‘dod xxith lit tore* the* criminal 
charge xxas taken up ; he decidoel that 
It should. A' h\ed a elnx for trial, hut 
on Hee. JO, 1920, neitJiei the action 
nor the eunurml proceeding haxmg 
bevn tried, an order xxn-* made by a 
judge of the Supreme t’t. of Ontario, 
upon the application of ilefts., pro- 
hibiting the juelge eil the elix lsion court 
from proceetling in the uction until 
afte*r the tinal disposition of the crnni- 
lial prosecution, Pltf. nppf'alcd from 
this oreler, A before the completion of 
t lie urguinc'tit e>f the appeal pltf. xxas 
tric'd upon the* criminal charge A- 
admitted — Held: the dixision ct 
judge had the right, the claim A 
e'ountcrohum being x\*itliin the juris- 
diction of the ct., to stav procee'dings 
or otherxxise deal xxith the case; it 

J irohibition elid not lie, exen if the 
udge erri'd in the* conclusion to which 
he came . — Pc Rio ant r. City Dairy 
(’O. (1921 ), 451 D. L. R 283 : 37 Can. 
Crim Cas. 405 ; 50 O. L. R. 4 0.— CAN. 
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for libel in the conduct of the business of the 
assocn., & in the same action C. counter- 
claimed against pitf. for damages for libel in 
respect of the same business. The action 
resulted in judgment for defts. on the claim, 
with damages for £75 for C. on the counter- 
claim. The assocn. before the hearing of the 
action had passed resolutions to indemnify C. 
A W. against any liability or costs arising 
from the action against them, A that the 
indemnity should extend to the costs of any 
counterclaim that counsel might advise 
should be made, provided that any costs of 
the action for which the assocn. would be 
liable should be paid pro lanio out of any 
moneys recovered in the action. Pltf. then 
brought an action against the assocn. for 
maintenance A champerty, A: oilier relief : — 
Held: (1) champerty being a form of 

maintenance, a decision which applies to 
the rjemts must also apply to the species ; 
(2) pltf. had not proved any special damage, 
A iiis claim m champerty failed equally 
with his claim in maintenance. — H ickman ?\ 
Kent oh Romney IMahsit SiiErPiiKEEDERs* 
Assocn. (1920), as reported in 151 L. T. Jo. 5, 
O. A. 

566. Add. Annotation : — Refd. Neville v. "London 
“ Express” Newspaper. [19191 A. C. 308. 

567. Add. Annotation : — Mentd. Weld- HI unde 11 r. 
Ntephens, [1920J A, C. 950. 

569. Add. Annotation : — Consd. Neville v. l-ondon 
“ Express ” Newspaper, [1919] A. C. 3G8. 
577. Add. Annotation : Consd. Neville r. London 
“ Express ” Newspaper, [1919J A. C. 308. 
583. Add. Annotations : — Refd. Countv Hotel A 
Wine Co- e. L. A N. W. Rv., [1918] 2 K. B. 
251 ; Ford v. Radford (1920), 30 T. L. 1L 058. 
584a. Special damage -Necessity to prove.] — Hick- 
man v . Kent on Romney Mausii Siieep- 
juieedeiis’ Assocn., No. 501b, ante. 

585. Add. Annotation Refd. Ford r. Radford 
(1920), 30 T. L. R. 058. 

589. Add. Annotation :— Refd. Parkinson r. College 
of Ambulance A Harrison, [1925] 2 1C. B. 1. 

590. Add. Annotations : — Apld. Ford v. Radford 
(1920), 30 T. L. R. 058. Refd. Neville r. 
lvondon 44 Express ” Newspaper, [19J9J A. C. 
30S. 

592. Add. Annotation : — Refd. Ford v. Radford 
(1920), 30 T. L R. 058. 

594. Add. Annotation : - Refd. Wild r. Simpson, 
[1919] 2 K. B. 544. 

598a. — Percentage.] — Pltf. was retained 

by deft, to act as liis solr. in an action brought 
against him. Deft, had a counterclaim, A, 
while the action was proceeding, an agree- 
ment was made that in the event of deft.’s 
recovering more than sufficient to pay his 
creditors in full A all legal expenses lie would 
pay his solr. a percentage on the amount, the 
eolr. agreeing to conduct the counterclaim 
on the above terms, A not to look to deft, for 
any costs of the counterclaim except out-of- 
pocket expenses in the event of the success 

PART VIII. SECT. 1, SUB-SECT. 3. 

594 vii. — The 

English law of champerty m not in 
force in India A fair agreements to 
Phare property in litigation with others 
in consideration of their supplying the 
funds for earrving on Milts are not 
opposed to puhhr polic-i. A: Mich agree - 


of pltf. in that action. Deft, lost the action, 
A liis solr. sued him for the costs: — Held: 
pltf. could not recover as (1) (Banker, L.J.) 
the agreement was champertous, A its effect 
was to make it a.n essential part of pltf.’s 
cause of action on his original retainer that he 
should negative the event in which he was 
to get no costs, namely, the event of the 
success of pltf. in the previous action ; 
(2) (Atkin, L..L) the champertous nature 
of the agreement prevented pltf. from com- 
pleting his service's lawfully, A consequently 
he could not recover on a quantum meruit . — 
Wiki> v . Simpson, [1919] 2 K. B. 514 ; 88 
L. .1. K. B. 1085 ; 121 L. T. 320 ; 35 T. L. R. 
570 ; 03 Sol. Jo. 025, ( \ A. 

599a. • — .] Pltf. earned on business ns 

the “ Turf Register,” which in a prospectus 
issued by him was called a “ society ” : but 
he was the solo proprietor of the business, 
though he described himself in the prospectus 
as secretary. In consideration of a subscrip- 
tion, A of a commission on the amount 
recovered, ho undertook, to collect for the 
subscribers betting debts which, under the 
provisions of (diming Acts, were not re- 
coverable. It was agreed between him A 
deft, in Hit' terms of tin* prospectus, that in 
consideration of pltf. “putting up all the 
necessary disbursements for the institution 
A conduct of legal or other proceedings, the 
net* profits accruing directly or* indirectly is 
to bo equally divided between claimant A 
the society.” RJtf. brought an action to 
recover the amounts of debts alleged to have 
been wrongfully collected by deft, in breach 
of t lie* agreement:- Held: the agreement 
was illegal A void, being contrary to public 
policy, A ehnmpcrtous, as there was no com- 
munity of interest between 1 Ho part it's, 
except such as was created l>> the agreement 
itself, A pltf. could not rocoxor— Fom> v. 
Rai>Foki> (1920), 30 T. L. IL 058 ; 01 Sol. 
Jo. 571. 

601. Add. Annotations : Refd. Comity Hotel A 
Wine Co. v. L. A N. W Ry., 11918] 2 K. B. 
251 ; Neville v. London “ Express ” News- 
paper, [1919] /\. C. 308 ; Ellis e. Torrington, 
[1920] 1 K. B. 399. 

602. Add. Annotations: Refd. County Hotel A 
Wine Co. r. L A N. W. Rv., [191*8] 2 K. B. 
251 ; Ellis v. Torrington, [1920] 1 K. B. 399. 

603. Annotation : As to (I ) Refd. County Hotel Si 
Wine Co. r. I,. A N. W. By., [I9IS| 2 K. B. 
251. 

604. Annotations : Retd. County Hotel A Wine 
Co. v . L. A N. W. Rv., |19I8] 2 K. B. 251 ; 
Marsden r. Heyes, |1927| 2 K. L. 1 

604a. — - Assignment of option to take 

lease.] — In 1853 the L. A C. R>. Co., the pre- 
decessors of deft, ro., leased land adjacent to 
the station at Carlisle to JI. lor 999 years, 
for the purpose of erect ing an hotel thereon. 
The lease contained a covenant by the co. 
with II., bis exors., administrators A limiled 
assigns that “ tb(* co. A their successors A 
assigns shall permit llie lenant or occupier 


merits should receive* effect except w hen 
extortionate or inequitable. — Im>ak 
Siscjii r. Mcshiii (101b), 1. L It 1 
Lull. 124. -IND. 

594 viii. ]- An agreement 

to contribute towards the costs of a 
law suit in consideration of receiving 
a share in the result of lire suit : - 

9 


Hthl on tin fin t*- to lx < hamportous. 
- J* I I.r OWS "-M! Ill C SHANKS (J025), 

4 f> N. L. J l. 1 <>s -S. AF. 

PART VIII. SECT. 2, SUB SECT. 1. 

601 ii. t'auuu nt oj runs u/r rah on 

tit pi udi v! on sum nx > J at hf>n slsmun- 
wt nt rout. J i-iitsi Moiuf.u.i (’o r. 
Not I), 1 1 025 J 1 J) L it. 221 CAN. 
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of the hotel for the time being A his servants 
to have access to the platforms of the station 
A that the tenant or occupier of the hotel 
shall have the option of renting the refresh- 
ment rooms ” at a rent to be fixed as there 
mentioned, “ in preference to any other 
party.** In 1800 H. granted a sub-lease of 
the hotel premises to B. for 21 years, Sc the 
co. also granted to B. a lease of the refresh- 
ment rooms for 21 years. In 1800 pltf. co. 
obtained an assignment from B. of his interest 
under those two documents, A an assignment 
from II. of the land comprised in the lease of 
1853 Sc “ All Sc singular other premises com- 
prised in Sc demised by the said recited 
indenture of lease of Aug. 1, 3853.’* From 
1800 onwards pltfs. managed Sc conducted 
both hotel Si refreshment rooms, Sc after the 
expiration of the 21 years’ term granted by 
the sub-lease of 1800 to B., they continued 
in occupation of the rooms upon such terms 
of that sub-lease as were* applicable. In i 
1870 defts. succeeded by statute to the i 
contracts of the L. Sc C. li y. Oo. On April 2, | 
1801, defts. Sc the Caledonian By. Co. , 
demist'd to pltls. a plot of land adjacent to | 
l he hotel for 002 years. The deed recited 1 
the lease of 1853, Sc referred to it as the 
“ principal indenture ” ; Sc it also provided 
that “these presents are without prejudice 
to any of the covenants conditions Sc agree- 
ments contained in the principal indenture,” 
which wort* to remain A be in full force. On 
Mar. 21, 15)10, dcits. gave six months’ notice 
to pltfs. to determine their occupation of the 
refreshment rooms. Pltfs. gave up posses- 
sion, Sc then served a written notice on defts. 
stating their desire to exercise the option 
contained in the lease of 1853, & requesting 
to he iniormed as to terms. Pelts, having 
ignored the notice, pltfs.. on Oct. 10, 1010, i 
obtained an express assignment from the | 
personal representatives of Jl., who had 
died in 1870, of “all that the benefit right 
title A, interest, if any, now remaining out- 
standing of or otherwise vested in them or , 
any or either of them of A in the railway 
obligations.” Pltfs. claimed (a) a declara- , 
lion that defts. by the lease of 1853 were 
under an obligation to put A keep the i 
occupier of pltfs.’ hotel in occupation of tin* 
refreshment rooms, upon the terms of paying i 
there lor a fixed market rent ; (h) to have 
such rent fixed under the direction of the 
ef. ; (r) damages for the breach of such 

obligation by defts. llihi : (1) the option 1 
clause did not run with tho land, A pass 
»/>•*<> JacH> by the assignment of the lease of j 
1853, as it did not touch or concern the I 
tiling demised ; (2) the option clause was 

assignable, A was not a covenant merely I 
personal to the covenantee ; (3) the benefit \ 
of this clause w r ns not assigned by the ! 
deed of I860, inasmuch as the word 
“ premises “ therein referred to the land A i 
buildings demised, A not to tho option I 
clause ; (4) tho deed of 1801 was not a fresh 
grant, of the option rights to pltfs., A did not 
constitute a binding recognition of pltfs. as 
the assignees of the option clause ; (5) the t 
assignment of Oct. 10, 1010, by the personal t 
representatives of JL, of the option clause 
iu the lease of 1853, being an assignment of ' 
a right of property, was not invalid for i 
champerty ; (0) the option clause was void 

for uncertainty ; (7) the option clause was 


ultra vires of the railway co., as it fettered 
injuriously & gravely their obligations of 
performing efficiently their public duties. — 
County Hotel & Wine Co. v. London & 
North Western By. Co., [1918] 2 K. B. 
251 ; 87 L. J. K. B. 849 5 119 L. T. 38 ; 34 
T. L. R. 393 ; 17 L. G. R. 274 ; affd. on other 
grounds, [1921] 1 A. C. 85, H. L. 

607. Add. Annotations: — As to (1) Dlstd. Ford v. 
Radford (1920), 36 T. L. R. 658. Reid. 
County Hotel & Wine Co. v. L. & N. W. Ry., 
[1918] 2 K. B. 251. 

615. Annotation : — Refd. County Hotel & Wine Co. 
v. L. & N. W. Ry., [1918] 2 K. B. 251. 

617. Add. Annotations : — Refd. County Hotel Sc 
Wino Co. v. L. A N. W. Ry., [1918] 2 K. B. 
251 ; Ellis v. Torrington, [1920] 1 K. B. 399. 

617a. Lease of tithes — With covenant to take legal 
proceedings for recovery of tithes.] — Agree- 
ment to lease the rectorial tithes of a parish, 
including the tithes of ninety acres supposed 
to be within the parish, but which had not 
paid tithes to the lessor during his incum- 
bency with a stipulation that the intended 
lessee would, within a given time, take such 
legal proceedings for the recovery of the 
tithes of the ninety acres as his counsel should 
advise : — Held : not to be within Statute 
of Maintenance, 1540 (c. 9). — White v. 

Gardner (1835), 1 Y. Sc C. Ex. 385 ; 160 
E. It. 157. 

621. Add. Annotations : — Consd. County Hotel 
A Wine Co. v. L. & N. W. By., [1918] 2 
K. B. 251. Apld. Ellis v. Torrington, [1920] 
1 K. B. 399. 

621a. Dilapidations.] — A freehold mes- 

suage Sc tenement were tho subject of the 
following leases : (a) a head lease which ex- 
pired on Dec. 25, 1917 ; ( b ) an underlease 
which expired on Dec. 18, 3 917 ; (c) a 

sub-underlease which expired on Dec. 15, 

1917. All three leases contained onerous 
covenants to repair the premises A to keep 
them A yield them up in good repair. The 
sub-underlease became vested by assignment 
in deft. On Dec. 18, 191 7, pltf. who had been 
a tenant to deft, of the same premises, A was 
liable to him under a covenant to repair less 
onerous than those in the three leases above 
mentioned, agreed to purchase, A on May 1, 

1918, took a conveyance of the fee simple of 
the premises together with the benefit of the 
covenants in the head lease. At the ex- 
piration of all the leases the premises were 
out of repair A deft, was threatening pltf. 
with an action on liis covenant. Thereupon 
pltf. obtained an assignment of the full 
benefit of the lessee’s covenants to repair 
contained in the sub-underlease, A com- 
menced an action against deft, as assignee 
of tho sub-underlease for breaches of the 
lessee’s covenants therein e — Held : the as- 
signment was free from objection on the 
ground of maintenance or champerty, the 
right of action on the covenants being so 
connected with the enjoyment of property 
as to be more than a bare right to litigate. — 
Ellis v . Torrington, [1920] 1 K. B. 399 ; 
89 L. J. K. B. 369 ; 122 L. T. 361 ; 36 
T. L. R. 82, C. A. 

Annotations : — Refd. Rye t\ Pureell. 11926] 1 K. B. 446. 

Menfcd. Cole v. Kelly, [1920] 2 K. B. 106. 

626. Add. Annotation : — Generally , Mentd. Re 
Jordison, Raine v. Jordison, [1922 1 Oh. 440. 


10 



VoL L — Action. O km 884—7*1, 


684. Add. Annotation : — Consd. Ellis v. Torrington, 
[1920] 1 K. B. 399. 

685. Add Annotations : — As to (1) Retd. Ellis v. 
Torrington, [1920] 1 K. B. 399. As to (2) 
Consd. County Hotel & Wine Co. v. L. As 
N. W. By., [1918] 2 K. B. 251. Generally , 
Mentd. He Pain, Gustavson v. Haviland, 
[1919] 1 Oh. 38. 

686. Add. Annotations : — Apld. Ellis v. Torrington, 
ri nom 1 K . B . 399 , Refd. County Hotel & 

. v . L. & N. W. By., [1918] 2 K. B. 251. 

637. Add. Annotations: — As to (1) Apld. Ellis v. 
Torrington, [1920] 1 K. B. 399. Reid. 
County Hotel & Wine Co. v. L. & N. W. Ry., 
[1918] 2 K. B. 251. 

637a. Actions for infringement of copyright — 

Society for protection of copyright interests of 
members.] — Pltf. society was formed as a 
limited co. to protect the copyright interests 
of members, who assigned their copyrights 
to the society. By the rules of the society 
fees & damages recovered were pooled, & 
the fund so formed was divided among the 
members after the deduction of expenses. 
The Assignments were real & substantial 
transactions, & the provision as to the 
division of the damages was only subsidiary. 
In an action by tho society for the infringe- 
ment of copyrights which had been assigned 
to the society by two members : — Held : 
the arrangement between the society & its 
members was made for legitimate busi- 
ness reasons & was not champertous, & 
pltfs. were entitled to succeed. — Performing 
Rights Society, Ltd. v. Thompson (1918), i 
31 T. L. R. 351. 

637b. Assignment of judgment.] — In an action 
of assumpsit to pay money in consideration 
of the assignment of a judgment : — Held : 
this was good consideration & might be 
assigned without maintenance. — LODEli v. 
CilESLKYN (1064), 1 Sid. 212 ; 82 E. R. 1003. i 

Annotations : — Mentd. Master v. Miller (1791), 4 Term Pep. 

320 ; Puce v. Scania u (1825), 7 lbm. 6c Jly. K. H. M. 

640. Add. Annotation : — Consd. Neville v. Ixmdon 
“Express’* Newspaper, [1919] A. C. 368. 

641. Add. Annotation : — Refd. Neville v. Ixmdon 
“ Express” Newspaper, [1919] A. O. 368. 

642. Add. Annotation : — Refd. Neville v. Ixmdon 
“ Express * Newspaper, [1919] A. (\ 368. j 

644. Add. Annotations : — Consd. Neville??. Ixmdon | 
“ Express ” Newspaper, [1919] A. O. 368. ( 
Distd. Ford v. Radford (1 920), 36 T. L. B . 658. | 

645. Add. Annotation : — Refd. Neville v. Ixmdon 
“Express” Newspaper, [1919] A. C. 368. 

646. Add. Annotations : — Refd. Neville v. Ixmdon 
“Express” Newspaper, [1919] A. C. 368; 
Weld-Blundell v. Stephens, [1919] 1 K. B. 
520 ; Hickman v. Kent or Romney Marsh 
Sheepbreeders’ Assocn. (1920), 36 T. L. R. 528. 

648. Add. Annotations: — As to (1) Apld. Ford v. 
Radford (1920), 30 T. L. R. 658. Generally, 
Refd. Neville v . London “ Express ” News- 
paper, [1919] A. C. 368. 


655. Add. Annotations : — Refd. Neville v . London 
“ Express ” Newspaper, [1919] A. C. 368 ; 
Ford t?. Radford (1920), 36 T. L. R. 658. 

661. Add. Annotations : — Distd. Ford v. Radford 
(1920), 36 T. L. R. 668. Refd. Neville v. 
London “ Express ” Newspaper, [1919] A. C. 
368. 

665. Add. Annotation : — Refd. Neville v. London 
“ Express ” Newspaper, [1919] A. O. 368 
669. Add. Annotations : — Refd. Neville v. London 
“ Express ” Newspaper, [1019 J A. C. 868 ; 
Ford i\ Radford (1920), 36 T. L. R. 658. 

671. Add. Annotation : — Consd. Neville t>. London 
“ Express " Newspaper, [1919] A. O. 308. 
679. Add. Annotation : — Refd. Neville v. 

“Express” Newspaper, [1919] A. C. 308. 
Add. Annotation: — Refd. Neville v. London 
“ Express ” Newspaper, [1919] A. O. 368. 
683. Add. Annotations : — Refd. Neville v. London 
“ Express ” Newspaper, [1919] A. C. 368 ; 
Weld-Blundell t>. Stephens, [1919] 1 K. B. 
520 ; Hickman v. Kent or Romney Marsh 
Shoepbreoders’ Assocn. (1920), 36 T. L. R. 
528. 

685. Add. Annotations : — As to (l) Distd. Ford v. 
Radford (1920), 36 T. L. R. 658. Refd. 
Neville v. Ixmdon “Express” Newspaper, 
[1919] A. C. 368. 

687. Add. Annotation : — As to (2) Refd. Wild v. 

Simpson. [1919] 2 K. B. 514. 

692. Add. Anyiotations : — Refd. Neville v. Ixmdon 
“Express” Newspaper, [1919] A. O. 368; 
Ford v. Radford (1920), 36 T. L. R. 658. 

695. Annotation : — Refd. Wild v. Simpson, LI 91 9] 
2 K. B. 544. 

696. Add. Annotation : — Refd. Wild v. Simpson, 
[1919] 2 K. 1L 5] 1. 

699. Add. Annotation :- As to (2) Refd. Wild v. 

Simpson, [1919] 2 K. B. 511. 

702. Add. Annotation : — Refd. Wild v. Simpson, 
[1919] 2 K. B. 514. 

707. Annotation : — Mentd. He A Solicitor (No. 2) 
(1924), 93 L. J. K. B. 761. 

716. Add. Annotation : — Refd. Neville r. London 
“ Express” Newspaper, [1919) A. C. 368. 

719. Add. Annotation :- Refd. Neville v. London 
“ Express ” Newspaper, |1919] A. (5. 368. 

719a. Necessity of proving special damage.] — 

Nkviixe v. London “Express” News- 
paper, Ltd., No. 560, ante. 

720. Add. Annotation : — Consd. Neville v. Txmdon 
“ Express ” Newspaper, [1919] A. (J. 368. 

725. This paragraph was in effect reversed by the 
House of Lords, sec Ne villi' v. London 
“ Express ” Newspaper, Ltd., No. 500, ante. 

726. Annotation : — Refd. Neville v. Ixmdon “ Ex- 
press ” Ncwspajjer, [1919] A. O. 368. 

731. Add. Annotations : — Apld. Ford v. Radford 
(1920), 36 T. L. R. 658. Refd. Neville v . 
London “ Express ” Newspaper, [1919] A. O. 
368. 
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PART VI1J. SECT. 2, SUB-SECT. 4. 

0S4 U. Subject to litigation — 

Conveyance valid.}— lly reason of tho 
erection of the Quinze Lake Dam, Sc tho 
consequent raiding of the level of the 
water In the lake, parts of certain 
properties in the neighbourhood were 
flooded. The Crown expropriated the 
right so to flood these properties in- 
cluding the one in question herein, 
which at the time of the expropriation 


belonged to V. Subsequently V. sold 
the property to n. together with V.’s 
right to recover the compensation from 
the Crown for all damages caused 
him by the flooding & expropriation. 
The Crown exhibited an information 
acknowledging liability & seeking to 
have the amount of tho compensation 
fixed, & made H. deft. : — It cld : the 
assignment from V. to H. was not an 
assignment of litigious rights. — R. v. 
His (1921), 21 Exch. C. It. 70.— 
CAN. 

li 


PART VIII. SECT. 4, SUB-SECT. 2.— A. 

695 iii. Legal Professions 

Art , 1911 (r. 1(10), «. 97. J- An agree- 
ment between pltf. A. deft, made under 
tho above sect., os to payment for 
deft.’s services hh solr., waH rescinded 
on the ground that tho piovlncial 
statute authorising sueii an agreement 
was ultra vires.— Taylor v. Mackin- 
tosh, [1924 ] 9 1). L. It. 920 ; 3 W. W. R. 
97; 34 lb ('. R 50; affg., [1924] 1 
U. L. R. 877 ; 1 W. W. R. 859 ; 33 
H. O. K. 383. — CAN. 
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ADMIRALTY. 


Part I. — Origin and General Characteristics of the Juris- 
diction of the Admiralty Division of the High Court 
of Justice. 


1. Add. A nnotation : — Consd. The Eagernes, 87a. 
I I92f;j p. is r>. 

25. Citations: For “ Tjik Loitn Cociihank ” 
read “ Duncan r. M‘( 'almont.” 

36. Add. Annotation : — Mentd. The Regina 
d’ Italia, L1925J I*. 123. 

37. Add. A niwiat ion : Mentd. The Sheaf Drool;, 

| 1 92(5 1 P. (51. 


.] — Tldd : barges, fitted with rudders 

Ac not propelled by oars, were “ ships ” within 
M. S. Act, 1891 (c. 00), ss. 503, 742.— Tiie 
Harlow, [1922] J\ 175; 91 L. .1. P. 119; 
120 L. T. 703 ; 38 T. L. It. 375; 15 Asp. 
M. L. C. 498. 

A limitations •- Consd. Merchants’ Marino Insec. v North of 
Kurland Protecting A indemnity Assocn. (1920), 42 
T. L. It. 721. Mentd. The Aide, IJ920J 1’. 211. 


41. 

Add. Annotations Refd. Ellerm* 

(irnyson, | 19I9| 2 K. D. 514 ; 
Comm. r. S.S. Volute, [1922] 1 A. 

m Lilies r. 
Admiralty 
i\ 129. 

89. 

46. 

Add. 

| 192(5] 

Annotation Refd. The 

P. 1 85. 

Fagernes, 

125. 

61. 

Add. 
(1921 J 

Annotation Mentd. The 

P. 1 10. 

‘ Kour.sk, 


53. 

Add. 

(1920) 

A nnotat ion Mentd. The 

, 90 I,. J. P. 12(5. 

Rosalind 

126. 

66. 

Add. 
11921 ] 

Annotation : Mentd. The 
J*. 23(5. 

MogilefT, 

130. 

65. 

Add. 

| 1921 ] 
Ionia, | 
P. 73 

Annotations : Mentd. The 
P. 23(5 ; The Amhnt ielos, r l 
1 1 923] P. (58: The Stream l«V 

“ Mogilefl, 
Che Cepha- 
Jtei. | 1927| 

130a. 

66. 

Add. 
Castle. 
P. 23(5 

Annotations Reid. The Llandovery 
. [1929| P. 119; The Jupiter, [1924] 



70. Add. Annotations Consd. Tin* St . (ioorge, 
119201 1*. 217. Reid. The Torvaete, [1922J 
F. 259; The Colorado. jl923| 1*. 102; 

•The Sylvan Arrow. [1923J Y. 220. Mentd. 
Pocahontas Fuel ('o. r. Amhatielos (1922), 
27 Com. Cas. 118: 'Hie < Joulandns, j!927| 
P. 1N2; r lhe Stream Fishei , | I 927 1 P. 73. 

82a. - - .1 Tin-: Tpiiantia, No. 591b. pox/. 


Add. Annotations : — ,4s to (1) Apld. The 
Harlow, [1922J P. 175. Distd. Merchants’ 
Marino Insce. v North of England Protecting 
A: Indemnity Assocn. (1920), 42 T. L. R. 724. 
Add. Annotations : — Refd. The FagerncS, 
1 1920] P. 185. Mentd. Johnstone v. Redlar 
(1921), 90 L. .1. P. C. 181. 

Add. Annotation : — Refd. The Fagernes, 
1 1920J P. 185. 

Add. Annotation — Apld. The Porto Alex- 
andre (1919), 89 L. J. Y. 97. 

. Yacht authorised to fly White Ensign.] — By 
the Dockyard Port- of Dover Order m Council 
of June 10, 1912, Sehed. 1, reg. 9, all vessels 
other than His Majesty's ships are forbidden 
to use the eastern entrance to the Admlty. 
Harbour between one hour after sunset Ac 
one hour before sunrise, without the special 
authority of the King’s Harbour Master. 
While using the entrance during the pro- 
hibited hours without the authority of the 
King's Harbour Master pltf.'s yacht ran upon 
a wreck, which was said to have been un- 
lighted at the time Held : the fact that a 
yacht of the Royal Yacht Squadron is 
authorised to fly the White Ensign docs not 
confer upon her the status of one of His 


PART I. SECT. 4. SUB-SECT. 1. 
t*n. l\ij inhibit iiinutictioi i 1 M ob- 
tained judgment lor wages, etc , against 
the A., the owner* having made 
delimit to appear. 1) .V Co, t he 
owner* of the cargo, intervened The 
-vessel was duly seized, sold at auelion 
bv t he sheriff, A purehased hv I> A Co., 
who made the ncccssarv deposit 
Money had been wired by applt to 
discharge pltt.'s elaun, but urrivid too 
late to atop the sail 1 . I>. A Co. after- 
wards tendered t lie luilanee of the 
prieo, w Ideh was refuseil on neeount 
t»f an appbeation to set aside tlie sale, 
»V to redeom the vessel 1> Co., on 
purchasing tl»e vessel, made arrangt- 
inents for repair* thereto. A at the time 
the application win onginalh made, 
tho\ were negotiating tor the sale 
thereof. Tin' application was refused : 
* lit 'Id. while the Admltv.Ct. exer- 
cised an /inquest ionable equitable juris- 
dietion. iuasiimeli a* applt. had failed 
to show* a superior equity to those 
arising in favour of the purchasers, the 
order refusing the application should 
not bo interfered with — MelllliDK r. 
1 1 VHKl'i.L (1920), 20 E\eh. C. It. 274. — 
CAN. 

PART I. SECT. 5. 
sb. tetwn in inn — Tori committed 


by mush r —Jit con ry of damnacs ]- 
No nmntiinc lien attaches m the ease 
ot uii assault bv the captain on a 
seaman on hoard ship, jc an action 
in u in does not lie against the vessel 
to recover damages due to such assault. 

- l,oi Piers v Tin*’ Senoovru Cui- 
wi.ttis (l!»2n. #;•» i> l. lj. i ;ji> . •_*(> 
10 veil. C K. 331 -CAN. 

sc. - - - .] If a tort is 

committed within the jurisdiction of 
the et , b\ the master ot a ship, being 
a pi rearm us. against a member of his 
crew, also a jicrcfjrinus, the et. has 
jurisdiction to arrest the tortfeasor or 
Ins goods, vN to try an action based 
upon the tort ; but the commission 
ot such a tort is not a ground for 
attaching t lie ship to found jurisdiction 
unless the master has an interest in the 
ship. \ma\ v. S.S. Bessel Uavkk- 
sioe, 1 1921 J C. 1\ 1). 1 30. — S. AF. 

sd. - - Mashr's churn for damciQcs 

- d* xnt*ust on t cwr» in arrear — 
II helht r < n fordable by action in r<*m.] — 
A British ship was attached to satisfy 
various creditors in rem . including the 
master of the vessel, fcdie was subse- 
quently sold, any liens of the creditors 
being transferred to the proceeds. 
The master's claim included damages 

12 


against, the owners for wrongful dis- 
missal calculated from a date subse- 
quent. to tin* sale. Jtild . (1) the 

master was entitled to damages par i 
passu with Ills claim for wages, which 
he could enforce by an action in rem ; 
(21 the master was not entitled to 
claim tw rem for interest upon arrear 
wages — J{i (iwYldfi C’vstik (1920), 
UN L K. 231. -S. AF. 


PART I. SECT. 6, SUB-SECT, t.— B. (b). 

82 i. Torts committed on high seas . ] — 
Tin' Kwh. Ct . of Canada in Admlty. has 
jurisdiction to eiiteitum an action 
against a ship arrested in Canadian 
waters for a tort committed on the high 
seas (’owvirjri yl P-veinc Cable Co. 
t. Tin: Prime Albert (B.C.), [1926] 
4 1). 1j. II :>43 , 119201 .1 W. W. It. 
309. - -CAN. 


PART I. SECT. 6, SUB-SECT. 1.- C. 

sf. Vissil built for show .] — A vessel 
built foi show A; not for transporta- 
tion is a “ ship *’ within admlty. law 
& is subject to seizure for towage. — 
Neville Canneries, Ltd. v. Santa 
Maria (1917), 18 Exch. (J. K. 4 SI ; 30 
1>. L. It. 619 —CAN. 
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Majesty’s ships within reg. 9.— IL.M.S. 
Glatton. [1923] l\ 215; 93 L. J. P V> • 
39 T. L. R. 090. ' “ ’ 

131. Add. Annotations Apld. The Crimdon 
(1918), 3 j T. L. R. 81. Refd. Tlie Gagara, 
fl919] P. 95 ; The Porto Alexandre (1910), 
89 L. J. P 97 ; The Tervaete, [1922] P. 107; 
France Fenwick r. 11. (1920), *13 T. L. It. is. 

131a. .] — A privately owned vessel used by a 

sovereign State for public purposes is immune 
from arrest in a collision action. — T iik 
Oiiimdon (1918), 35 T. L. It. 81. 

Annotation : Consd. Tho l‘orto Alexandre* ill) ID). Si* 

n. J . J . ili. 

134. Add. Annotation : - Refd. Pvman S.S. Co. r. 
Admiralty Comrs., [1919J I K. it. 19. 

135. Add. Annotation : — Refd. The Tervaete, 
[1922] P.197. 

140. Add. Annotations:- Apld. The Crimdon, 
(1918), 35 T. I. R. 81 ; The Gagara, 11919| 
P. 95. Folld. The Porto Alexandre, [192DJ 
1\ 30. Apld. The Tervaete, L1922J P. 259. 
Consd. Compania Mercantil Argentina v. 
United States Shipping Hoard (1921), 93 
H. .1. K. 11. 810. Retd. Dull’ Ih*ve‘le>pme*nt 
Co : v. K elan tail Ge>ve*i*nnie*nt, T1923| 1 Ch. 
385 ; The Jupiter (1923), 93 L. J. P. 150; 
The Sylvan Arrow, [1923J P. 220 ; Jic 
Hjornstad A Ouse Shipping Co., |1921J 2 
K. H. 073 ; Dull Development Co. r. Ke*lan- 
tan Government, [1921 | A. C. 797: The 
Jupiter (No. 3) (1927), 137 L T. 333. Mcntd. 
/iV Suarez, Suarez r. Suarez, 11918] 1 (Mi. 
170; Aksionairno>e Ohseliestvo A. M. 
Luther r. Sagor, |J921J 3 K. H. 532; The 
Kdna, [19211 1 A. C. 735; The Mogilell 
(No. 2), [1922] P. 122. 

141. Add. Annotations: Refd. The Crimdon 
(1918), 3.» T. L. H. 8 1 ; d’he Porto Alexandre 
(1919), 89 L. J. P. 97. 

141a. .] Title Ckimdon, No. !3Ia, ante. 

141b. Government not formally recognised.) 

- -Pltfs., Ksthoniun suhjeets, the o\\ tiers ol two 
sailing vessels, with the approval A support 
oi the Ksthonian Govt., issued writs in rem 
claiming possession ot the ve*sse*ls, winch 
had been requisitioned or sequestered by the 
Provisional Govt, ol Northern Russia, A by 
them hired to a partnership assocn. tor 1 he 
purposes of trading, subject to the control 
of the director of naval transports. The 
Provisional Govt, entered appearances under 
protest, A motions were set denvn to set. 
jiside the* writs A all subsequent proceedings 
on the grounds (infer aha) that the vessels 
were in the service of the Provisional Govt. 
A therefore immune from arrest ; A that the 
dispute was between foreigners as to the 
possession of foreign ships, A therelorv that, 
even if the ct. had jurisdiction, it should 
decline to exercise it. The judge invited tiie 
assistance of the Foreign Office as to this 
status of the Provisional Govt, of Northern 
Russia, A was informed by the Secretary of 
State for Foreign Affairs that, while" the 
Allied Powers wen* co-operating with the 
Provisional Govt, in the opposition which 
that Govt, was making to the forces of the 


Russian Soviet Govt., the Provisional Govt, 
had not been “ formally recognised either by 
II. M. Govt, or by the Allied Powers as the 
Govt, of a sovereign independent State : — 
II eld : (1) although under the control of an 
oflicial of the Provisional Govt, the vessels 
were not in the possession or service of the 
Govt. ; (2) oven under the older decisions, 

the ct. in its discretion would entertain a 
possession suit between foreigners if the 
representative of the foreign State to which 
the vessel belonged requested the interven- 
tion of the et. Tnii Annhttio, This Doha, 
[ 1919J 1\ 195 ; 88 L. J. P. 107; 35 T. L. R 
288. 

Annotations : -_hs to (2) Refd. Tlio Jupiter, [ 1 !lg I J J*. 2 hi ; 
Tho Jupiter (No. 2), }li)2.d (ill. (iamallg, Meotd. 
Akd<»nuirne>> e OlisclieM \ o A. M. Luther v. ttugeir, 1 11)21] 
1 K. 9 4 .">(»; Hu nr i)e\ olopineiit t\*. r. KelanLtn Uovorn- 
meut, 111)21 ] A. V. 71)7. 

141c. — -—Trading.) — A vessel owned or requisi- 
tioned by a sovereign independent State* A 
earning freight- for the State*, is not deprived 
of the* privilege, eh*e*re*e*d by international 
comity, of immunity from the* process of 
arre*st-, by reason ol tlie* fact tliat she* is 
being employed inordinary trading voyages 
carrying cargoes for private individuals.- — 
Tun l*oi jto AL10XA.N dhk, [19201 P. 30; 89 
L. J. J*. 97 ; 122 L. T. 00 1 ; 30 T. L. R. 00 ; 
15 Asp. M. L. C. I, C. A. 

Annotations . — Refd. Tin* Ti*r\ m*te*, [J!)22| P. 2 fill Com- 
paiiin JMcrcant il Argentina r (tinted States Shipping 
lhuud (11)21), 1)J L. J. lv. U 8UJ. 

141d. - - .1 — While under requisition by, A 

maimed A operated b\, the United States 
Govt., dedts.’ steamship was in collision with 
A. elid damage te> pills.’ steamship. After 
the* ve*.s.s<*I liaei be*e*n re‘Ie‘ase*el Jrom re*(juisitie)li 
pltfs. commenced an action m rem te>r their 
collision damage*. In that, action doits. 
]ile*aele*d ( inter aha) that. “ at the time* when 
the* e e illusion is alle*ged to have take*n pines* 
the* St/lean Arroic was cinder requisition by A 
under the* sole control A manageiueml of the* 
Govt . of the United State's A was being 
navigated by persons who were* the* servants 
ol the* Govt. A for whose* ne*glige*nco eleits. 
we *i*o A are* in i o wise responsible. . . . l)efts. 
say that the* action is not niaintainablo in 
rem by reason of the* facts se*t out.” above. 
On the hearing ol tins question as a pre- 
liuunary point of iaw : — Held : ele*fts. liaei 
suiTe*ndere*d their \essol te> the; Unitc*d Stat.e*s 
Ge»\t. under compulsion; in no sense* could 
it I >e; saiel that tho muster A cre»w ele*nve*d 
the*ir authority lre>m de*fts., A m the* circum- 
stances nee maritime* lien attached to tho 
\es-»el l>y reason of the collision, A her 
owners worn not, e*ithe*r through their vessel 
or otherwise, liable*, to pltfs. — Till] Sylvan 
Akoovv, 11923] P. 220 ; 92 L. J. P. 1 1 9 ; 130 
L. T. 157 ; 39 T. L. R. 055 ; 10 Asp. M. L. C. 
21 l. 

142. Add. Annotations : - Refd. The* Porto Alex- 
andre (1919), 89 L. J. P. 97; Cemipama 
Mercantil Argentina v. I T nite*d State's Ship- 
ping Hoard (1921), 92 L. J. K. IP 810. Mentd. 
Aksionairnoye Obsche*stvo A. J\l. Luther v. 
Sagor, [1921 J 1 K. H. 450 ; Dull Developmemt 


PART I. SECT. 6, SUB-SECT. 3.- B. 

141 i. Ship rt q unfit ww d bp for nun 
(bwernment.) — ff<ld: not liable to 
arrest. — Tin: Eoi,o, [ID 18] 2 I. 11. 
7 8. — IR. 

142 i. I'tjttcl of foreign Sovereign — 


Trading j The /. was the* piopeite ol 
1Jj(* Lo\». of indu-Chinn, u l«ien«li 
pe>shet»si(jn, uelminiNte*rcd by n(Jo\crnoi - 
e«c*ne*ral for be m tlie* name* ol tlie* 
1* reach Republic. Her olhcub A crew 
weic in the service A puj of that 
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(!e»\1., A at tin tunc of 1 ho accident 
she* was on u \e»\uge in the intcre*st 
ol the; <h>\L. of Indo-China lit Id : 
the I. could not he lawfully arrested. 
Sc mbit . a sovereign .State cannot bo 
impleaded indirectly by proceedings 



Cases 142—171*. 


English and Empire Digest Supplement, 


Co. v. Kelantan Government, [1923] 1 Ch. 
385 ; Duff Development Co. v. Kelantan 
Government, [1924] A. C. 797. 

142a. .] — Tiie Porto Alexandre, No. 

141c, ante . 

142b. .] — On a motion to set aside a writ in 

rem claiming possession of a vessel in the 
possession of the Esthonian Govt, the ct. 
invited the assistance of the Foreign Office 
as to the status of the Esthonian National 
(Jouncil. The A.-G. on behalf of the Foreign 
Office stated that His Majesty’s Govt, had, 
for the time being, & with all necessary 
reservations as to the future, recognised the 
Estlionian National Council as a de facio 
independent body A had received an informal 
diplomatic representative of the Provisional 
Govt. : — Held : to permit the arrest of the j 
vessel would be contrary to principles of I 
international comity, as it would compel the j 
Esthonian Govt., whoso sovereignty was 
entitled to be respected, to submit to the 
jurisdiction of the British ots. ; A the writ 
A all subsequent proceedings must be set j 
aside. Tjie Gag aka, [1919] P. 95 ; 88 ' 
U. .1. P. 101 ; 122 L. T. 498 ; 35 T. L. It. I 
259; 03 Sol. Jo. 801; 14 Asp. M. L. C. I 

517 ; C. A. I 

Annotatiimn • - Folld. The Jupiter, (1021] P. 230. Reid. Tho 
Annette, The Peru, (1010J J\ 106; Mentd. Duty Develop- i 
mont Co. r. Kelantan Government , (1923J 1 Ch. 385 ; I 
Duff Development Co. t> Kelantan Government, (11124] 
A. C. 7D7 ; Musnmim i . I< ngelhe (1 D27). 1>G L. J.K.ll. 821. 

142c. Subsequent sale to private owner.] — 

Damage occasioned by collision with a foreign 
state-owned vessel docs not impose a maritime 
lien upon the \cssel, A if the vessel be subse- 
quently sold into private ownership she is 
not then liable to arrest in an action in rent.- — 
TlUO Tkk\ AETE, [I922J I*. 259 ; 91 L. J. V. , 
213 ; 128 \j. T. 170 ; 38 T. L. P. 825 ; 07 j 
Sol. Jo. 98 ; 1(5 Asp. M. L. <\ 48, (\ A. 

A nnotuJ ion s -Ref d. The Colorado, [11123] 1*. 102; The 
At rand i os, [102..| 1\ <51; The St l nun Fisher, II027J 1*. 73. 
Mentd. Tho Goulundi is, |li»27| 1*. 182. , 

142d. .J— PJtfs., a foreign eo., issued a writ 

in rnn claiming possession of the steamship 
J. The writ was directed against 44 the 
steamship ,/. A* all persons claiming any right* 1 
or interest in the said steamship.” The 
Fnion of Socialist Soviet Republics entered 1 
an appearance under protest- A moved to set 
tlie writ aside on the ground that the ship j 
was the property of the Union, a recognised ■ 
independent sovereign Slate : -Held : the 
issue ol a writ tn retti against a vessel in which 
a foreign sovereign State claimed an interest j 
was in eflect impleading the sovereign State, 
A. although the right of the sovereign State 1 


to possession of the vessel was in dispute, 
the ct. could not investigate the facts, & the 
writ must be set aside.— The Jupiter, £1924] 
P. 236; 93 L. J. P. 156; 132 L. T. 624; 
40 T. L. K. 815; 16 Asp. M. L. 0. 447, 0. A. 

143. Add* Annotations: — Generally , Mentd. The 
Porto Alexandre (1919), 89 L. J. P. 97 ; 
Aksionaimoye Obschestvo A. M. Luther v. 
Sagor, [1921] 1 If. B. 456 ; Duff Development 
Co. t;. Kelantan Government, [1923] 1 Ch. 
385 ; Compania Mercantil Argentina v. United 
States Shipping Board (1924 ), 93 L. J. K. B. 
810 ; Dull Development Co. v. Kelantan 
Government, [1924] A. C. 797. 

143a. Vessel alleged to belong to foreign Govern- 
ment under decree of nationalisation.] — The 
Jupiter (No. 2), No. 171a, post 

147. Add, Annotations : — As to (1) Apld. The 
Meandros, [1925] P. 01. Generally , Mentd. 
Pyman S.S. Co. v. Admiralty Comrs., [1919] 
1 K. B. 49. 

147a. Owners liable though possession of 

vessel transferred — Ship requisitioned.] — A 

Greek steamship owned by defts., a Greek 
co., was requisitioned by the Greek Govt, 
during the w r ar in 1922 between Greece A 
Turkey. Under the terms of requisition the 
possession or control of the vessel passed to 
the Greek Govt., A the master A crew ceased 
to be employed by defts. A were conscripted 
into the Greek forces. At the end of the 
period of requisition the vessel had to be 
returned to defts. in the same condition as 
at the beginning of tho period. While under 
requisition the vessel stranded, A was saved 
from possible total loss by the services of 
piths.* salvage ship. After tho vessel had 
been returned to her ownei-s she was arrested 
by pit fs. in an action in rem:- — Held: the 
terms of requisition did not dispossess defts. 
of their property in the vessel ; the services 
were of benefit to defts., as thereby they had 
their vessel instead of merely a claim against 
the Greek Govt. ; as the services were not 
those of the crew of the Greek vessel, it was 
immaterial that the crow were the servants 
of the Greek Govt., A defts. were liable to 
pltfs. for salvage.— -The Meandros, [1925] 
P. til ; 94 L. J. P. 37 ; 3 32 L. T. 750 ; 41 
T. L. R. 236 ; 16 Asp. M. 1,. C. 476. 

.In notation - Reid. France Vvuwiik i. J{., 1111271 1 K. D. 

468. 

149. Add. Annotations : — As to (3 ) A (2) Apld. The 
Meandros, [1925] P. 61. Generally , Mentd. 
Pyman S.S. Co. v* Admiralty Comrs., [1919] 

1 K. B. 49. 

150. Add. Annotation : — Refd. Tho Sylvan Arrow’, 
[1923] 1\ 220. 


Part II — Jurisdiction in Particular Cases. 


170. Add. Annotation Refd. The Annette, The j 

Dora, [1919] P. 105. 1 

170a. .] — The Annette, The Dora, - 

No. 14 lb, ante. 

171. Add . Annotation : —Refd. Tho Annette, The 
Dora, [1919] P. 105. 

171a. — .J — By a contract of sale made in I 


Ixmdon, an English co. on behalf of the 
Soviet Govt, purported to sell the J. to 
defts., an Italian co. The vessel had belonged 
to a Russian co., but the Soviet Govt, 
asserted that by a decree of nationalisation 
all vessels of the Hussion mercantile marine 
had become State property, A that the co. 
had ceased to exist. The Russian co. had 


tn ran against iU property. That the vessel being used for trading i employed. — Brown, Jr. v. S.S. Indo- 
linmunity front arrest of u foreign purposes & as a cargo carrier, nor does chins (1921), 21 Exch. C. K. 406. — 
•tate-ownod ship is not affected by ft matter how the vessel is being i CAN. 
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moved its business to France, & an action 
in rem was brought in its French name, & in 
the name of the persons appointed by the 
French cts. to administer its affairs, against 
“ the J.,” claiming possession. The Italian 
co. entered an appearance & moved to set 
aside the writ j — Held : (1) there is no estab- 
lished rule that the Admlty. Ct. will not 
entertain possession suits in respect of 
foreign vessels except at the request of both 
parties or with the consent of the accredited 
representative of the country to which the 
vessel belongs ; the matter is one for the 
discretion of the ct. ; (2) the proceedings did 
not implead the Soviet Govt, directly or 
indirectly ; (3) the question of authority to 
institute the action was a matter which should 
be referred to the judge at the trial ; (4) the 
motion to set aside the writ failed. — T hb 
Jupiter (No. 2), [1925] P. 09 ; 94 L. 3. P. 
59 ; 133 I*. T. 85 ; 10 Asp. M. L. C. 491, C. A. 

213. Add. Annotation : — Refd. The Annette, Tho 
Dora, [1919] P. 105. 

254. Add. Annotation : — As to (2) Consd. The 
Lord Strathcona, [1925J P. 143. 

254a. Right of charterer — To dispute validity 

of mortgage.] — Pltfs. were mtgees. of a 
vessel which had been chartered by her 
owners, the mtgors., for a succession of 
seasons with options for a renewal which did 
not expire until 1932. Pltfs. brought an 
action in rem against the shipowners, claiming 
judgment for the validity of 1 he mtges. <Sc an 
order for sale of the vessel by the marshal. 
No appearance was entered by dofts. & 
judgment was given condemning the vessel 
At ordering her sale. Thereupon the char- 
terers intervened At claimed (a) a declaration 
that tho charterpail y was binding on the 
rntgees., who had notice of its existence when 
the mtges. were executed, At (b) an injunction 
to restrain pltfs. from exercising their right 
to an order for sale of the vessel except 
subject to the terms of the eharterparty. The 
interveners also alleged that the mtges. were 
invalid : — Held : the interveners had no 
locus standi to dispute the validity of the 
mtges., but were only entitled to be heard 
on the question whether pltfs. ought to be 
restrained from exercising their rights in 
such a way as to interfere with the inter- 
veners’ contractual rights under the charter- 
party. — The Lord Strathcona, [1925 J P. 
143 ; 95 L. J. P.5; 133 L. T. 7(15 ; 41 T. L. R. 
(>38 ; 09 Sol. Jo. 702 ; 10 Asp. M. L. C. 530. 


262. Add . Annotation : — Refd. The St. George, 
[1926] P. 217. 

267. Add. Annotation : — Refd. Tho James W. 
Elwell, [1921] P. 351. 

269. Add . Annotation : — Consd. The St. George, 
[1926] P. 217. 

276. Add. Annotation : — Refd. The James W. 
El well, [1921] P. 351. 

277. Add . Annotation : — Refd. The St. George, 
[1926] P. 217. 

278. Add . Annotation : — Refd. Tho James W. 
El well, [1921] P. 351. 

279. Add . Annotations : — Mentd. The Russland, 
[1924] P. 55 ; The Stream Fisher, [1927] P. 73. 

283. Add. Annotation: — Refd. The James W. 
El well, [1921] P. 351. 

284. Add . Annotation : — Generally , Mentd. Tho 
James W. Elwell, [1921] P. 351. 

286. Add . Annotation : — Refd. Tho James W. 
Elwell, [1921] P. 351. 

288. Add. Annotation : — Refd. Tho James W- 
Elwell, [1921 ] P. 351. 

289. Add. Annotation : — Refd. The St. George, 
[1920] P. 217. 

291. Add. Annotations : — Generally, Refd. Tho 
St. George, ] 192(5] P. 217. Mentd. Tho James 
j W. Ehvell, [1021 J 1\ 351. 

300. Add. Annotation : — Refd. The St. George, 

I [1920] P. 217. 

304. Add. Citation: 100 E. It. 973; < n appeal 
(1851), S Moo. 1*. C. C. 159, P. (\ 

! Add. Annotations : Folld. The Hamburg 

(1801), 2 Moo. P. C. C. N. S. 289. Consd. 
j The Gaetano A Marin. (1881), 7 1*. D. 1. 

i Refd. Segredo (otherwise Eliza Oornish) 

(1853), 1 Eee. A: Ad. 30; The Its jail of 
(Whin (1859), N\v. 473; Lloyd v. Guibert 
(1805), L. It. L Q. H. 1 15; The St. George, 
JI920J P. 217. Mentd. Nicveking v. Maas 
(1850), 27 L. T. O. S. 201 ; Sultan (Cargo Ex.) 
(1859), Sw. 504; The Lizzie (1808), L. it. 2 
| A. Ar. E. 25 1 ; Australasian Steam Navigation 

I Co. v. Morse (1872), 8 Moo. P. C. C. N. S. 

, 482 ; Acatos e Hums (1878), 3 Ex. D. 282. 

I 315. Add. Annotations : —Reid. N. V . Kwik lloo 
Tong Handel Maatsehappij v. Finlay, [1927] 
A. C. 001. Mentd. Matthey v . Curling, [1022] 
l 2 A. C. 180. 

322. Add. Annotations : — Refd. Pocahontas Fuel 
Co. r. Ambatielos (1922), 27 Com. Cas. 148. 
j Mentd. The MogiJetT, [1921] P. 230. 


PART II. SECT. 1, SUB-SECT. 2. 

182 i. Wrongdoer .] — Where a sldp 
has been wrongfully seized by her 
crow the ct. will order tho marshal to 
deliver po8se?«don of it to the owner 
upon giving security. — Pacific (Jurat 
Eastern Hy. Co. v. Tiik Clin ion 
(1918), 21 Kxch. C. Tt. 109 ; 27 B. C. It. 
400 ; [19191 1 W. W. It. 947.— 

CAN. 

PART II. SECT. 3, SUB-SECT. 2.— A. 

250 i. Admiralty Court Act, 1801 
(c. 10 ) — Mortgage registered abroad. ] — 
Action in rem , to recover the balance 
due on a deed of rntge., executed at 
Buffalo & registered there according 
to tho law & regulations of the State of 
New York. The ship was arrested & 
released on bail. Deft, moved for an 
ordor to set aside the writ of sum- 
mons, etc., for want of jurisdiction. 
On the hearing F. moved to amend, 
which amendment was in substance 
an allegation that deft, undertook to 


have the sltip placed under Canadian 
register & to mtge. the ship, winch he 
failed to do. The ship wum not under 
arrest or seizure at the time of the 
institution of the action: — Held: 
(1) the ct. was without jurisdiction 
to entertain the claim ; (2) the amend- 
ment could not bo allowed. — Finniuan 
S.S. Northwest (1920;, 20 10a oh. 
C. K. 180. — CAN. 

PART II. SECT. 5, SUB-SECT. 1.— A. 

327 i a. .] — A vessel was 

seized by a mi gee. wdion it was being 

repaired by pltf. in pltf.’s yard. 1*1 tf. 

brought action in 

claiming a lien for r 

time the vessel was In possession 


trip : — Held : tho ct. had no juris- 
diction to entertain the action, to tho 
vessel was not “ under arrest ” at the 
time tho writ was issued. — Martin v. 
The Sea Foam (1921), G8 D. L. It. 
750 ; 30 B. O. It. 398 ; [19221 2 

W. W. R. 1181.— CAN. 
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327 1 b. .J- Tub 

v. Winslow Marine Kaii.wav tsc 
Si 1 1 14)1111.1) I NO Co., [192.»J 2 D. L. it. 
102; 1 1 92.0 J Exoh. C. It. 32. a} Jo , 
11921] 2 U. L. it. 190; [1924 1 Exoh 
C. K. 90 ; [19211 l W. VV. It. 930 , 31 
B C. it. 1.- CAN. 

327 i e. -.1 S'i \t'K r Tiik 

Barge Leopold (1919), lh Exoh. C. it. 
2.) —CAN. 

327 iii. .J -Held: work 

done in making alterations in Sc addi- 
tion to the pilot-house, rig, spars, sails, 
tanks, etc., of it gasoline boat access] - 

tuto.l lur liof intiMIlluil Ilf*\V lllimlov. 


4* , jY. 1 L. ‘it V ’vlo\ \ T|923| KxchVc.'Yt! 
39 ; 31 B. C. it. 143 ; [1923 J 1 W. W. It. 
7 (>. — -CAN. 

327 iv. “ Building " any ship.] 

— Eiuksen Brothers v. The Maple 
Leak, No. 327 ill., ante. — CAN. 



328a. Dclault ot appearance — A firm 

ul ship li'jt.unrt, commenced mi n chon tn 
? oh niiniust the (tuners ot n vessel which they 
hnd ic} cured. It appeared lrow the state - 
meat ot claim that the ship was registered 
m an English port No appearance was 
entered :—]Ield; it not being shown to the 
satisfaction of the ct. that at the time of the 1 
institution of the cause any owner or part 1 
owner of the ship was domiciled in England \ 
or Wales, the ct. would not refuse jurisdiction 
above Act. — Tiie Maggie 
jj (1922), 128 L. T, 480 ; 10 Asp . M. L. C. 

329. Add. Annotation : — Refd. Pocahontas Fuel Co. I 
v. Ambatielos (1922), 27 Com. Cos. 148. A 
331. Add. Annotations: — Refd. The MogilefT, 
[1921J P. 230. Mentd. Pocahontas FueJ Co. 1 
v . Ambatielos (1922), 27 Com. Cas. 148. i 


2a. - .]— A person who i,., L 

vanccs in order to supply Znl ««*■ 

ship on the credit of th/ shin T‘' ,os (o “ 
rm to recover thpse advances* X! - ' T 
ren may belong to a verson nl’ „ 
are not liable in personam as Sor"‘ W 
debtors for the sum so sought to bo recover,',!'' 

An agent may sue for necessaries sunuli,, i 
under Admlty. Ct. Act, 1861 (c 10), W 1 
does not lose his right so to sue by givin- 
credit in the account furnished to his principal] 
for sums received . — Foong Tai & Co.r 


for sums received.— F oong Tai & Co t 
BrcmiEiSTER & Co., [1908] A. C. 488 • * 7s 
L. J. P. C. 31 ; 99 L. T. 520 ; 11 Asp. M. L. C. 
122, P. C. 

Annotations Consd. Tito MogUcff, [1 021 ] 1\ 236. Refd. El 
Salto (1908), 25 T. L. If. 99. 

352b. J — JV/md facie, persons w ho have 

advanced money for necessaries on behalf of 

« .l.i'n ...... nnl il 1/./-1 l/\ nun All w/lvil . .tv 


334. Add. Annotation : Refd. The Mogilc/T, [i 921 J 
P. 239. 

335. Add. Annotation : Refd. The MogilcH, [1921] 

P. 239. ' 

336. .4t/d. ('dal ion : sub nom. Tiie West 

Pb ilslanh, Hw. 456, P. (J. I 

vlc/d. Annotations: Refd. Laws v. Smith, 1 
The Pm Tinto (1881), 9 App. Cas. 356 ; I 
IsWt limit* r. llenricJi Jtjom, The llonninii I 

(’as. 270 ; The MogiletT, 
liiwij 1*. 236. Mentd. The Riga (1872), 
JL. If. 3 A. <V E. 516; The Stream Pishei, 
|1927| P. 73. 

337. Add. Annotation: A.v to (5) Refd. The 
Mogilcil, 1 1 921 J P. 236. 

338. Add. Annotation : Refd. The MogilefT, [ 1921 J 
P. 236. 

338a.- .j Tin: M 0011.1 iff, No. 352b, 

post. 

343. Add. t limitations : Refd. The MogilefT, 
11921 | i\ 236 ; The Ambatielos, Tiie (Vplm- 
ioiua, 1 1 923 J P. 68. 

346. Add. Annotation : Refd. 3’lie Colorado, [1 923] 

1 \ 102 . 

347. Add. Annotation : Consd. The British Trade, 
11921] J’. 101. 

352. Add. Annotation : Refd. The MogilefT, [1921 J 
P. 236. 


of business between the principal <fc agent 
that the agent has agreed to look to the per- 
sonal liability of tiie principal, & that the 
advances must be treated as items of a mer- 
cantile account to be adjusted in accordance 
with the terms of the agency agreement 
between the parties, the mere fact that pltfs. 
arc the shipowners’ regular agents does not 
deprive them of their rights in rem under 
Admlty. Ct. Acts, 1840 (c. 65), & 1861 (c. 10). 

LHC IA*SU l/U 111 UUbli UMH' 1© whether at 

the date of the suit pltf. could maintain an 
independent action in assumpsit in the 
subject-matter of the ilaim. — T he Mogileff, 
11921 J P. 236 ; 90 L. .J. P. 329 ; 37 T. L. li. 
519 ; 65 Sol. Jo. 581. 

A mint af io7i ■- Refd. Pocahontas Fuel Co. r Ambatielos 
(1922), 27 Com. Cuh. 146. 

357. Add. Annotation :- Mentd. The MogilefT, 
[1921] P. 236. 

368a. Wrongful dismissal.j— ( 1 ) A shipmaster or 
seaman suing under Admlty. Ct. Act, 1861 
(e. 10), on a special contract of service has 
no maritime lien in respect of damages for 
wrongful dismissal, inasmuch as such a suit, 
•oil hi not have been brought under the 
ancient jurisdiction of the High Ct. of 
Admlty. 

(2) &imhle * the maritime lieu which a 
seaman suing under the ordinary mariner’s 
contract has in respect of wages is not 


329 u. .S /up on colonial 

ntnslt) tcltial vii nt i h»( non t.\ The 
< . w at> registeicd at \aneouvei, 11 C., 
A was owned l»\ a eo., having lls lieuil 
oilier at t he nuine poll. The eo w an 

of 99.) slmies of a total ol 1,000 shares, 
capital stork of the eo. In an notion 
lor the ptue oi necessaries : — Jitlti 
as llu home pint of the ( '. was ieally 
San l'ramtsto wlieie the tine owner 
was domiciled, she was a foreign 
vessel. A the et. had jurisdiction.-- 
llw.iv r S S. Como\, 1 1 920 J 3 

W. \\. U 32a , 20 E\eh C. li SO. — 
CAN 

a i. - - * ] i’ltf. ehitmeil 
$1,M>2 99 for work done A mat ei nils 
Imuishcd for the s. while ut Amos, 
1* Q. The vessel was arrested. A' J.. 
ot Amos, wim had an interest therein 
under an agreement to imrehase, tiled 
an appeal unco undir reserve The 
vessel was ngistcrcd at the Poll of 
Montreal, A at tiie date of institution 
of the m l mu t h< rcglsteicd owner wtw 
S,, of Smiths Palls, Out. The vessel 
wus not under arrest of the ot. ut the 
time of the institution of the cause : — 


Held : the et. hud no jurisdiction to 
entertain the cluini. — Ok dlh Bom 
nr Noun v 8 s. Sr Loris (1920), 
20 Lxeh. C. 11. 232 — CAN. 

a li — — V/un uuthr nn, J 1 

lUUWAY A SHIPHCILIUMI Co , (1925J 
2 H. L. 11. 102 ; (192.) I K\eh. C. li. 32 ; 
<» fftj , (19241 2 1). L. li. 190; |192l] 
K\eh. C. K 90; (19241 1 \N . W. li. 
930 , 31 B. C. li. 1. — CAN. 

n in. — .1 - //t /</ - the slap 

not lH'iug u. foreign vessel A its owner 
Ih'ing donuoiled iu Canada, the ct. hud 
no jurisdiction on u claim lor neees- 
sanes.— 1‘rrism uo covn Co. r. s.>. 
Bi li'iir.u©. (1920J E\ch. C. 11 21.— 
CAN. 


PART II. SECT. 5, SUB-SECT. 1.— B. 

343 i, At> maritime lien]— A claim 
fm the supply of necessaries to a ship 
does not constitute a maritime lieu 
thereon.— cm luirf llois pr Noun r. 
S.S. si. Loris 1 1920), 20 Exeh. C. li. 
232.— CAN. 

348 I. Maritinu hut- ( rudtd by 
Jartiitn fate II /u tin r tnforctabh in 
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J.j'tlntjiur ( oiirt ot Canada. J- i’ms- 
m in. Con. Co v. s.s,. Bllculks, [192UJ 
i xeh. C. li. 21 - CAN. 

348n. - - — 1— Siicwn- 

u i i.i i*. \\ \i ri.u \N . IIoi»l>i.u (. o., 


PART II. SECT. 5, SUB-SECT. 2. 

357 i. Actual 6j j dt fault — l*roof of 
rlaun— Jiiyht to proettd t.r jiurtt .] — 
Paul r. Tine Amy TruxEK, (1922J 
V. 1j. li. 740.— AUS. 

PART II. SECT. 6. 

358 l. h stmt of j urisdiction — r J uwage 
performed in connection with rtpairb — 
A ot at owner ’a special request .] — 
Towage performed m connection with 
repairs, not at the owner's special 
nMjuest, is not within the purview of 
“ claims & demands tor services m the 
nature of towage ” within Admlty. 
Ct. Act, 1640 (e. 65), t». 6, as would 
give the et. jmisdiction over the 
claim . neither a cluim for towage nor 
for necessaries is the subject of a 
maritime hen. — S tack r. The Bakue 
Leopold (1919), 16 Exch. C. li. 32a 
—CAN. 
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limited to the wages earned while actually 
on board the ship, but extends to wages duo 
after a wrongful determination of the con- 
tract of service.— The British Trade, 

130 L. T. , 

827 ; 40 T. L. It. 292 ; 10 Asp. M. L. C. 200. 

398. Add. Annotation : — Refd. Ex p. Guinness, 
Ex p. Murray (1920), 42 T. 1.. It. 700. 

401. Add. Annotation : — Refd. The British Trade, 
[1024] P. 104. 

415. Add. Annotation Refd. The Britisli Trado, 
[1924] P. 104. 

417a. .] — The British Trade, No. 308a, 

ante. , 

429. Add. Annotation : — Refd. The Ambatielos, 1 
The Ophalonia, [1923J P. 08. 

430. Add. Annotation : — Refd. The Ambatielos, 
The lYplialonia, [1923] 1*. (58. 

430a. Pilotage Act, 1913 (c. 31), s. 49.]— The 

High Pi. of Admit y. & its successor, the 
present Admit y. Div. of the High (’t., have 
always had jurisdiction to entertain an 
action in rrm for pilotage dues, As the pilot 
is not restricted to his right under the above 
sect., of taking proceedings in a i t. of sum- 
mary jurisdiction. Qu. : whether there is a 
maritime lien in respect of pilotage dues. — ■ 
The Ambatielos, Tiie Oephalonia. [1923] ■ 
l\ 08 ; 92 \j. .1. P. 45 ; 128 B. T. 099 ; 39 
T. Is. B. 183 ; 10 Asp. M. B. <’. 120. 

433. Add. Annotation: — Refd. The Ambatielos, 
The Pephalonia, [1923] P. 08. 

435. Add. Annotation -Refd. Ex p. Guinness, 
Ex p. Murray (1920), 42 T. U. B. 700. 

437. Add. A nnotahon : —Refd. Ex p. Guinness, 
Ex p. Murray (1920). 42 T. B. B. 700. 

449. Add. Annotation : Refd. r Pli<* Stream Pishor, 
11927] J\ 73. 

459. Add. Annotation:- A s to (1) Consd. The 
Colorado, 11923J P. 102. 

460. Add. Annotation As to (1) Refd. The 
Colorado, [1923] P. 102. 

469. Add. Annotation Mentd. Weld- Blundell v- 
Stephens, [1920] A. C. 950. 


470. Add. Annotation : — Refd. The Sylvan Arrow, 
[1923] P. 220. 

471. Add. Annotaiion : —Refd. The Sylvan Arrow, 
[1923] P. 220. 

483. Add. Annotations : — Consd. The Rosalind 
(1920), 90 B. J. P. 120 ; The Joannis Vatis, 
[1922] 1\ 92. Refd. Elliott Steam Tug Oo. 
v. Shipping Controller, [1922] 1 K. B. 127 ; 
G. N. Jiy. v. Ij. E. P. Transport & Depository, 
[19221 2 K. B. 742 ; The Zelo, [1922] P. 9. 
Mentd. Mersey Docks As Harbour Board v. 
Hay, [1923] A. C. 345. 

489. Add. Annotations : — Consd. Mersey Docks As 
Harbour Board v. Hay, [1923] A. C. 345. 
Refd. The Stream Fisher, [1927) V. 73. 

490. Add. Annotation : (iencmlhj. Refd. The Carl- 
garth, The Otarama, [ 1927 1 P. 93. 

491. Add. Annotaiion : — Refd. The Mostvn (1920), 
135 L. T. 093. 

494. Add. A n notations : - -Refd. The Sylvan Arrow, 
! 1 923] 1\ 220. Mentd. The Penrith Castle, 
[1918] P. 1 42. 

504. Add. Annotation : Refd. The Tervaete, 
[1 922 | P. 259. 

508. Add. Annotation : — Mentd. Mersey Docks As 
Harbour Board r. Hay, [1923] A. O. 345. 

510. Add. Annotation : -.4 .s' to (2) Apld. The 
Goulandris, |1927| P. 182. 

511. Add. Annotation : - Mentd. Gore-Booth v. 
Manchester (Bp.), [1920] 2 iv. it. 412. 

516. Add. Annotation — Mentd. Gore-Booth v. 
Manchester (Up.), [1920J 2 K. B. 112. 

518. Add. Annotations : — Refd. McColl r. Canadian 
Pacific By., [1923] A. C. 120; The Moliore 
(1924 ), 41 T. B. li. 154. Mentd. Parry v . 
Harding, [1925] 1 K. B. 111. 

518a. - — .] — In a collision between 

Swedish A British steamships, for which both 
ships were hold to blame, a seaman on the 
former vessel was drowned. Under Swedish 
law thi' Swedish shipowners paid compensa- 
tion to the relatives of the seaman. At the 
reference to assess the collision damage the 
Swedish shipowners claimed to recover from 
the owners of the British vessel a moiety 


PART II. SECT. 7, SUB-SECT. 1.--C. 

386 il. Claim by master for 

wages d- damages — Payable pan passu.] 
— A British whip was attached to 
satisfy various credit orb m rem 
including the master of the vessel* 
Slio was subsequently sold, any liens 
of the creditors being transferred to 
the proceeds. The master’s claim 
iuchidod damages against tho owners 
for wrongful dismissal calculated from 
u aate subsequent to tho sale : — Held : 
tho master was entitled to damages 
pari passu with liH claim for wuge», 
wnieli he could enforce by an artum 
in rem. — He Gwywyb Castle (1920), 
41 N. L. R. 231.— -S. AF. 

PART II. SECT. 7. SUB-SECT. 2.— 
A (b). 

sk. Shipping Act. 1906, s. 191 — 
Limits of jurisdiction.] — A seaman 
sued for 8134 : — Held : this being under 
$200, the action must be dismissed 
under the above sect., with costs. — 
08TR03I v. Tint Miyako, [1924] 2 
D. L. R. 200 ; 119241 Kxch. C. R. 96 ; 1 
W. W. R. 1098 ; 34 B. C. R. 4. — CAN. 

PART II. SECT. 7, SUB-SECT. 2. — B„ 

si. Assignee of wages. 1 — The maritime 
lien attaching to a seaman’s wages 
is personal to the seaman & not trans- 
ferable. — McCullough v. The Samuel 
Marshall, Eliasofh v. Steel Co. of 
Can. (Quk.), [1924] Exch. C. R. 53; 

J.S. 


afjg., [1923] Exch. (’. It. 110.— CAN. 

sm. Person not haring signed articles 
— A or having lived on board.] — 
l {eld : claimant not having signed the 
ship’s articles, net having lived on 
hoard, tho sum sued for not having 
been earned on board, lie was not a 
seaman.-— McCullough i\ The Samuel 
Marshall, JOLiAHoru r Steel Co. 
of Can. (Que. ), |192i] Exch. C. It. 
53 ; affg ., U923J Kxch C. R. 110.- 
CAN. 

sn. Person voluntarily paying wages. J 
- — No one voluntarily paying the 
wuges of one or more of tho crow 
can claim a lien against tho ship for 
the amount so paid. — McCullough v. 
The Samuel Marshall, Eliahouh 
r. Steel Co. of Can. (Que.), [1924J 
Exch. C. It. 53; nfjo ,11 923 J Kxch. C. Jt. 
110.— CAN. 

PART II. SECT. 7, SUB-SECT. 3.--A. 

452 iii. Contract inadt abroad. ] — 

The it. will not interfere in a dispute 
as to wages arising out of a contract 
made abroad between tho master of 
a foreign ship Sc the members of his 
crew. — No la v v. S.S. Russel HaVku- 
HIDE, [1921] C. P. I). 136 - S. AF. 

454 vi. .j— A seaman 

who had signed on an American ship 
instituted an action in Quebec against 
the ship for wages. No notlco of tho 
institution of the action was given by 
him to the United States consul. Sc 

17 


I t ho utliduvit to lead to warrant omitted 
, to stato tlio national character of tho 
ship. J)oft. moved to dismiss for 
delects in tho allldavit. Sc tho coiihuI 
lllcd a protest ugainst the action being 
allowed to proceed Held : (I) tho 
protest of tho Amoncun consul did not 
doprivo tho ct. of its jurisdiction ; 
(2) the ct., in proper circumstances, 
might oxoreiHC its discretion to decline 
to proceed with such an action.- 
Rouleau r. S S. A lego, [19231 Excli. 
U. R. 10.- CAN. 

PART II. SECT. 7, SUB-SECT. 3.- B. 

458 i. Conflict of laws — Application 
(J law oj litigants' country.]— Admit y. 
<’t. Act, 1861 <c. 10). s. 10, permits the 
application by the cl. of the law of tho 
country of tho litigants.- Jacoiihon 
r. Fort Morgan (1919), 19 Exch. C. it. 

! 165 ; 49 1). L. Jt. 123.- CAN. 

1 PART II. SECT. 8, SUB-SECT. 2. - A. 

512 v. .J — J'lt f , a scumau, 

brought an action in rem tor damuges 
against a hargo for bodily injuries 
sustained by him in an accident 
alleged to have been occasioned by 
nogligcnco for which the ship was 
liable : — Held : the damage done was 
not “ by ” the barge, but ** on ” the 
barge, & was not Huch damage us gave 
! pltr. a remedy in rem..— Mulvky v. 
i The Barge Neosho (1919), 19 Exeli. 

I C. U 1 ; 47 D. Ii. R. 437.- CAN. 

2 
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of the compensation so paid. The registrar 
allowed the item. On appeal : — Held : the 
decision of the registrar was wrong for apart 
from Maritime Conventions Act, 1011 (c. 57), 
the Ct. of Admlty. had no jurisdiction to 
entertain an action in rem for loss of life, & 
the Admlty. rules as to division of loss had 
no application to such a claim, & sect. 3 of 
that Act, which provided for contribution 
between the owners of wrongdong vessels in 
respect of (inter alia) damages for loss of life 
or personal injuries, only applied to damages 
recoverable by action, be not to claims for 
compensation arising out of some statute & 
independent ly of fault on the part of the 
shipowner.- Tin? MonkRE, [1925] P. 27 ; 94 
L. .1. P. 28; 132 I,. T. 733; 41 T. L. 11. 154; 
1(5 Asp. M. L . C. 470. | 

518b. Application of Maritime Conventions Act, 
1911 (c. 57).] — Tin? Molikke, No. 518a, ante. 

519. Add. Annotation# Ah to (1) Refd. The 
Koursk, [1921] P. 140. As to (2) Refd. The 
Moliere (1924), 41 T. L. K. 154. Generally , 
Mentd. Ellorman Lines v. Grayson, [1919] 

2 K. B. 514 ; Weld -Blundell v. Stephens, 

1 1920] A. ('. 950; Anchor Lino v. Dundee I 
Harbour Trustees, Kllorman Lines v. Same, | 
Thomson, Shepherd v. Same (1922), 38 I 

T. L. B. 299. I 

521. Add . Citation : — [1909] P. 170. I 

Add. Annotation As to (2) Refd. The ! 

Moliere (1921), 41 T. L. K. 151. ! 

523. Add. Annotation :--As to (2) Refd. The 

Molibre (1924), 41 T. L. 11. 154. I 

523a. - — .] — The Moui'she, No. 518a, ante. 

528. Add. Annotation : Refd. The Sheaf Brook, 
[1920 J P. 01. 

536. Add. Annotation# : — Generally , Refd. Ireland 
v. Southdown S.S. Go. (1920), 130 L. T. 412; 

Mentd. Michalinos v. Dreyfus (1924), 131 
Ij. T. 177; Van Nievelt Goudrian, Stoom- 
vanrt Maatschappij v. Forslind (1925), 133 
1,. T. 457. 

541. Add . Annotation : — Mentd. Australia (Owners) 
v . Nautilus (Owners), The Australia (1920), 
95 L. .1. 1\ 145. 

541a. - - - Indorsee of document ac- 

knowledging receipt of goods for shipment.] — 

A document whereby the receipt of goods is 
acknowledged for shipment on board a 
named ship, or on some oilier ship for carriage 
by sea & delivery to the shipper’s order, the 
document being signed on lie half of the 
master, is a bill of lading for the purposes of 
Bills of Lading Act, 1855 (c. Ill), & the 
above sect . 

Parcels of goods were accepted in N. for 
delivery at S. to the sliipptrs’ order, there 
being given to each shipper a document of 
the above-mentioned character. Upon the 
named ship arriving at S. the goods were not 


delivered. Reaps., twenty firms, each being 
indorsees of one of the documents, issued a 
joint writ in rem claiming severally to recover 
damages. The writ stated that pltfs. claimed 
as consignees or indorsees of bills of lading 
for non-delivery of goods agreed to be carried 
by the named ship, or agreed to be shipped 
within a reasonable time by some other 
vessel of the same line. On affidavits sworn 
separately by pltfs., alleging that the goods 
were either lost or not shipped on any other 
vessel within a reasonable time, the ship was 
arrested. The owners of the ship took out a 
summons to set aside the writ & all proceed- 
ings thereunder Held : (1 ) the documents 
in question were bills of lading within the 
above sect., & the proceedings being to set 
aside the writ & it not being denied that some 
of the goods were received on board, the 
action should proceed ; (2) the action being 
in rem A the joinder of pltfs. convenient, the 
view of the full Bench of the Supreme Ct. 
that pltfs. could properly be joined under the 
rules locally applicable should not be inter- 
fered with. — Marlborough Hill, Ship v. 
Cowan «fc Sons, L1921] 1 A. C. 444; 90 
Ij. J. P. C. 87 ; 124 L. T. 645 ; 37 T. L. R. 
190 ; 15 Asp. M. L. C. 103 ; 20 Com. Cas. 
121, P. C. 

Annotation As to (1) Distd._ Diamond Alkali Export 

Cor jui. v. T> 

546. Add. Annotation : — Refd. Marlborough Hill, 
Ship v. Cowan, [1921] 1 A. C. 444. 

562. Add. Annotation: — Refd. The Sheaf Brook, 
[1920J P. 01. 

Judicature (Consolidation) Act, 1925 (c. 49), 
ss. 22, 58 (2) — Owner domiciled In England — 
Application to transfer action to King’s Bench 
Division.] — (1) Pltfs., as owners of cargo on 
board defts.’ ship, brought an action in 
er8onam in the Admlty. Div. for damages for 
reach of the contract of carriage Defts. 
were domiciled in England. On an applica- 
tion by them to transfer the cause to the 
King’s Bench Div., the judge held that he 
had a discretion to retain it in the Admlty. 
Div. : — Held : s. 58 (2) of the above Act did 
not give the ct. discretion to retain a cause 
in respect of which the Act expressly pro- 
vided that the Div. bad no jurisdiction, & the 
action must be transferred to the King’s 
Bench Div. 

(2) The note to R. S. 0., Ord. 49, r. 3, that the 
Ct. of Appeal cannot order a transfer without 
the consent of the presidents of both the 
Divs. from & to which the transfer is proposed 
to be made, does not apply to cases where the 
Ct. of Appeal has held that the one Div. has 
no discretion to retain the cause in that Div. 
In such cases the transfer is made subject 
only to the consent of the president of the 
Div. to which the cause is to be transferred 
(Atkin, L.J.). — The Sheaf Brook, [1926] 
P. 61 , 95 L. J. P. 113 ; 134 L. T. 534 ; 17 
Asp. M. L. C. 14, C. A. 


PART II. SECT. 9, SUB-SECT. 1. — B. warrant to arrest the ship Sc her cargo i [1923] Exch. C. R. 212. — CAN. 

6941. Admiralty Court Act, 1861 was issued .--Held: (1) pltfs. not! (64 ii. Goods shipped from 

(r. 10), s. 6 — JVo breacti of duty- ('on- having been shown to be “the owners. Canadian port, )— The Jurisdiction the 

tract with shippers imposing no obliya - or consignees or assignees of the bill above sect, confers upon the ct. is 

tion on ship.) — Pltfs. agreed to pur- °*“ h_ a< l no i clearly confined to oases of damage 

oh&se goods, the shippers to deliver jurisdiction in the matter, & the < to goods carried by ships Into a Cana- 

same at an agreod point. The con- of ^ rre * t should be set aside ; > dian port. Sc does not extend to the 

tract did not purport to bo made by 1 V-) tno contract referred, to in the * case of goods shipped from Canad a 

or on behalf of the ship, but by the , above sect, contemplated an obligu- to foreign ports.— H arris Abattoir 

shippers, with pltfs., who claimed tlon on the nart of the ship, Sc the co. r. Alkoo (Owners), [1923] 4 

damages for breach of contract tor contract sued on imposed no such p. l. R. 1196; 11923 J Exch. O. R. 

non-delivery, & at their request a • obligation. — L atallbx t>. Tor Istab, < 217. — CAN. 

18 



VoL L— Admiralty. Cases 571—660. 


571. Add. Annotation : — Mentd. The Rosalind 
(1920), 90 L. J. P. 126. 

578. Add. Annotation : — Refd. Tho Wilhelmina, 
[1923] P. 112. 

579a. Ship Injured in dock — Dockowners repairing 
ship — In dock belonging to others.] — By the 
negligence of pltfs.’ servants while engaged 
on work on a steamship in tho Hornby Dock, I 
belonging to the Mersey Docks & Harbour | 
Board, the vessel & her cargo were damaged | 
by fire, & pltfs. were held liable in damages. 1 
Pltfs. sought to limit their liability under I 
M. S. Act, 1000 (c. 32), s. 2, on the ground 
that they were the owners of a dry dock at 
Garston : — Held : the liability being in no 
way connected with tho fact that pltfs. were 
dockowners, they were not entitled to a 
decree of limitation of liability. — T he City 
op Edinburgh, 11021] P. 274 ; 90 L. J. P. 
304 ; 125 E. T. 375 ; 37 T. L. R. 408 ; 15 
Asp. M. L. O. 234, O. A. 

A nnotation ;~Distd. The Ruapehu (1920, 42 T. L. TL 708. 
Expld. S.S. Jlu.ipehu r. Green 6c sllley Weir, [1927] A. C. 
523. 

579b. .] — Pltfs., owners of a dry dock, 

sought to limit their liability under M. S. 
Act, 1000 (c. 32), s. 2, in respect of damage 
caused by a fire which broke out on defts.’ 
vessel owing to the negligence of pltfs.’ 
servants while the vessel was being repaired 
by them in the dry dock : — Held : while 
some limitation must be put upon the general 
language of the sect., which, if applied in its 
strict literal sense would lead to an absurdity, 
the limitation to be put was not in respect of 
the nature of tin* act done but in respect of 
area, i.e. 9 the damage must be in some way 
connected with the ownership of the dock. — 
The Ruapehu, J1927] P. 47 ; 90 E. J. P. IS; 
130 L. T. 110; 42 T. L. 11. 70S; 17 Asp. M. 
E. C. 13S, (’. A.; affd. sub nnm. UUABEIIU 
(OWMllt^) V. (iltEEN (R. H.) & SlLLEY WED!, 

I The Ruapehu, 11927] A. <\ 523; 90 
L. J. P. 99; 137 L. T. 353; 43 T. E. li. 4U2; 
71 Sol. Jo 330; 32 Com. Cas. 323, II. E. 

AnnotuUim'i ■ Reid. <«o^o Millani r. C'luiadi.in Govt rnment 
Merchant Murmt*, Amciuuu (an Co. r. Same, [1927] 2 
K. It. 132. Mentd. Hnt*wr r. N<*\\ Yoik Life Asm e. 
(1927), 00 L. J. K. 0 930. 

593. Citations: — For “36 E. T. 361“ read “6 
E. T. 361.“ 

594b. Rival salvors — Injunction to re- 

strain act on high seas.] — In 1922 pltfs. 
fitted out an expedition to salve cargo from 
the wreck of a Dutch steamship which had 
sunk in 1910 in the North Sea in over one 
hundred feet of water, Pltfs. worked at 
the scene of tho wreck whenever the weather 
& tides permitted during the summer of 
1922 & from Apr. to July, 1923. During 
that time they had succeeded in cutting a 
hole into No. 4 hold, had buoyed the wreck, 

& had extracted some portions of cargo of 
little value at a cost of over £40,000. In 
July, 1923, defts., British subjects Ac partners 
in a rival salvage co., arrived on the scene in 
a British registered ship, & by sending down 
their own divers & interfering with pltfs.’ 
diving operations, tried to secure possession 
of the wreck & cargo, & either prevent 
further work on the part of pltfs. or establish 
themselves with pltfs. in concurrent occupa- 


tion : — Held: (1) an action in respect of 
injurious acts done on the high seas had always 
been within the jurisdiction of tho High Ct. 
of Adrnlty. ; (2) pltfs. were sufficiently in 

occupation of the wreck to exclude third 
parties from interfering with the property ; 
(3) as defts.’ interference was high-handed & 
deliberate they would be restrained until 
further order from doing any acts at or near 
the wreck whereby pltfs. might be prevented 
or hindered in the carrying on of their salvage 
operations. — The Tubantia, [1924] P. 78 ; 
93 L. .). P. 148 ; 131 L. T. 570 ; 40 T. E. R. 
335; 10 Asp. M. E. C. 340. 

598. After this ease insert, “ Prize salvage, see 
Prize Eaw.“ 

603. Add. Annotation : — Refd. Pyman S.S. Co. v. 
Admiralty Comrs., [1919] 1 K. B. 49. 

606. Add. Annotations: — Consd. Tho Meandros, 
[1925] P. 01. Refd. Pyman S.S. Co. v. Ad- 
miralty Comm., [1919] l K. B. 49. 

611. Add. Annotation : — Refd. Pyman S.S. Co. v. 
Admiralty Comrs., [1919 J 1 K. B. 49. 

613. Add. Annotations : — Consd. The Meandros, 
[1925] P. 61. Refd. Pyman S 8. Co. v. 
Admiralty Comrs., [1919] 1 K. B. 49. 

617. Add. Ayinotation : — Consd. Bradley v. New- 
som, [1919] A. C. 10. 

619. Add. Annotation : -As to (1) Refd. Bradley 
v. Newsom, [1919] A. C. 10. 

622. Add. Annotation: — Refd. Tho Fagemes, 
[1920] P. 185. 

648a. Ship not entitled to be registered as British 
ship— Ship under Jurisdiction of Prize Court.] 

— A ship registered as a British ship, Ac 
nominally owned by a duly registered 
British co., was in fact owned Ac controlled 
by the Ham burg- Amerika Line, of Hamburg, 
which, in the person of its nominees, owned 
all the shares in tho British co. & appointed 
its directors. Accordingly, after the out- 
break of war with Germany, the ship was 
seized os prize, A on .July 28, 1910, the 
Prize Ot. pronounced her to have belonged 
at the time of seizure to enemies of tho 
Crown, At ordered her to be detained by the 
marshal until further order. Meanwhile on 
Jan. 11, 1910, under Prize Ct. Rules, Ord. 29, 
the ship had been requisitioned by tho 
Lords Comrs. of the Adrnlty., A she remained 
in their possession. On Apr. 5, 1917, tho 
writ in tho present action was issued claiming 
a declaration under M. S. Acts, 1891 (c. 00), 
& 1900 (c. 48), that the sliip was forfeited to 
the Crown on the ground that she was not 
entitled to be registered os a British ship : — 
Held : as the Ixn'ds Comrs. of the Adrnlty. 
had merely temporary possession of the 
ship & had to return her into the custody of 
the Prize Ct. which had at some time to 
make a final decree either of condemnation 
or release, the Adrnlty. Ct. had no jurisdic- 
tion to entertain the forfeiture action Ac to 
make the usual order for appraisement Ac 
sale, Ac tho action must be dismissed. — T he 
St. Tudno, [1918] P. 174 ; 87 E. J. P. 105 ; 
34 T. E. R. 357 ; 02 Sol. Jo. 521. 

650. Add. Annotation : (icnvra1h/ t Mentd. The 
Stream Fisher, 11927] P. 73. 


PART IL SECT. 11, SUB-SECT. 2. — B. j aonam .] — The first & most proper 

remedy for the recovery of salvage 
608 i. Action in ran — Or in per * I Is in ran . — Hatton v. Art. Durban 
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650a. Injunction.] — The Tukantia, No. 650b. Res under JurisdloUon of Prize f f ,„n 

V 604b. ante. The St. Todno, No. 648a, ante. t ' ] " 

Part III. — Present and Former Practice of the Admiralty 
Division of the High. Court of Justice and of Courts 
other than English County and local Courts. 


by It. S. C ., Ord. 8, r. 1, if , but for the ex- 
tension of time, the claim would bo barred 
by a statute of limitation. But. inasmuch 
as Maritime Conventions Act, 1911 (c. 57), 
8. 8, contains provisos for extension of time 
unknown to any other statutes of limitation, 
the application to renew a writ in an action 
which comes within the operation of sect. 8 
must be considered on its merits, & if, under 
the circumstances, the ct. would Rive leave* 
to issue a writ notwit list and i up the lapse of 
two years, the ct. will allow an extension of . 
time for the renewal of a writ, t he* time for j 
the renewal of which has expired. — This 
Krpanoi.kto, 119201 P. 222 : 90 L. J. 1*. 82 : , 
125 li. T. 121 ; 20 T. L. B. 551 ; 15 Asp 
M. E. C. 2S7. 

668b. Motion to set aside— Facts In dispute.] 

-- In an action hi rrvi for damage by collision 
defts. moved to set aside the writ & all 
subsequent proceedings on the ground that 
their \essel at the time of the collision was 
under requisition to, A in the sole control A 
possession of, the United States Navy Pe- 
>avtn)ent, A that accordingly no maritime 
ien attached to her. Pill's, did not admit 
the facts set out in defts.' affidavit in support 
of the motion Ifdd : the facts being in dis- 
pute the ct. could not try the issue on motion 
by nflUlavit A the motion must be dismissed, i 

PART 11. SECT. 16. 

654 i. Itsccptwn to jurisdiction — 

Made afUr trnd ] - An objection to t be 
jurisdiction will hold good men if 
made after the trial.- istack i». Tiik 
BaJuii: Lkoi'OM> lit) 19), IS Exch. 

O. It. 325.— CAN. 

PART 111. SECT. 1 , SUB-SECT. 1.— 

A. (a). 

668 i. Amendment — Increase of 

amount. ] — l’ltfs. claimed $4,000 dam- 
a gee, by reason of a collision between 
one of thoir barges 4: the li. The li. 
was arrt'bt«d & the had fixed At $4,000, 
tho then estimated cost of repairs. 

Before the trial of tho action, it was 
found that the actual cost of the 
repairs amounted to $5,612.04. Pltfs. 
moved to amend their writ by adding 


Maritime Conventions Act, 1911 (c. 57), s. 8.] 

— The Espanoleto, No. (5li8a, ante. 

700a. Right to arrest — Ship under requisition.] — 

Pltfs.’ steamship A defts.’ steamship, the 
L.L., collided in Sept. 1917. The L.L. w^as 
at the time under requisition : - field : there 
could be no cflcctive arrest of the vessel 
while she was under requisition. —T he Lakoo 
liAW (1920), 122 L. T. 500 ; 15 Asp. M. L. C. 
101 . 

700b. Ship seized under writ of fieri facias.] — 

A foreign ship was seized under a sheriff’s 
writ of ft. fa. in execution of a judgment 
obtained by the charterers ol the ship against 
the owners of litty-six sixty-fourth shares 
in the ship. Subsequently the ship w r as 
arrested by the Admlty. marshal in an action 
m ran for necessaries. Various other writs 
in ran were issued against the ship, including 
a writ by the master in respect of w’ages. 
The sheriff was unable to effect a sale, & the 
ship was sold by tho marshal without 
prejudice to the rights of the various claim- 
ants -H< Id : the fact, that the sheriff was 
in possession did not deprive the marshal 
of his power to arrest the ship in actions 
in ran.— The James W. Ejavkll, [1021 J P. 
251 ; 90 L. J. P. 122 ; 27 T. JU 11. 178. 

Add. Annotation Consd. The James \V. 
Elwell, LI 921 ] P. 251. 

proceedings uni ended m accordance 
therewith. — Evans. Colkman A Evans, 
Ltd. v. Tiie Roman Rkinck, 11924 J 
3 D. L. R. 95 : U924] Exch. C. R. 133 ; 

W. VV. R. 465 ; 34 B. C. R. 155.— 
CAN. 

PART III. SECT. 1, SUB-SECT. 2.— 

A. (a). 

701 ill. Creditor’s action— Claim 

for building . equipping or repairing .] — 
A* soon as a creditor finds a ship under 
arrest of the ct., he may bring his 
action for, & the Admlty. Ct. acquires 
immediate & irrevocable jurisdiction 
over, any claim for huilding, equipping, 
or repairing the ship. That jurisdic- 
tion is established without the litigant 
having to show that the original 


701. 


to the amount claimed: — Held: the 
ct. might direct measures to be taken 
to do full justice to pltf®.. A to that 
end permit the amendment. — Hai.l 
Coal Co. t\ Tmc Bayusona, [1923] 
Exch. C. U. 128.— CAN. 

673 i. Parties — Joinder of plaintiffs 
— A }ter judgment .) — In the course of 
a trial In tiie Admlty. Ct. pltf. was 
allowed to amend by adding a party 
pltf., but failed to amend formally 
pursuant to tho order & entered the 
formal judgment with only the 
original pltf. named therein, & pro- 
ceeded to assess damages before the 
registrar : — Held : in tho circum- 
stances pitf. had not elected to abandou 
the order for amendment & should bo 
allowed to have the Judgment & prior 
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706. Add . Annoiatioyis : — Generally , Mentd. The 
Orimdon (1918), 35 T. L. It. 81 ; The Porto 
Alexandre (1919), 89 L. J. P. 97. 

706a. Re-arrest — Damage in excess of bail — 
Second action — Right to bring action in 
personam.] — In an action in rem in respect 
of damage by collision defts. gave bail in the 
sum of £100,000 as representing the full 
value of their vessel & the limit of their 
liability according to French law. In the 
Admlty. Ct. both pltfs.’ & defts.’ vessels were 
held to blame, but the Ct. of Appeal held 
defts.’ vessel alone to blame & this decision 
was upheld by the House of Lords. The 
£100,000 being insufficient to satisfy pltfs.’ 
judgment, pltfs. who admitted that qud 
damages they could not recover more than 
the £100,000, threatened to arrest defts.* 
vessel in respect of interest Ac costs ; & under 
protest, defts. provided bail in a further sum 
to avoid arrest: — Held: having received 
bail in the full value of defts.’ vessel, pltfs. 
could not arrest her in rern , but could proceed 
in personam, Ac were entitled to a declaration 


213; 91 L. J. P. 190; 127 L. T. 491 ; 38 
T. L. It. 500 ; 10 Asp. M. L. O. 13. 

715. Add. Annotation : - Mentd. The St. George, 
[1920 J P. 217. 

742. Add. Annotation : -Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

746. Add. Annotation : Consd. The Joannib Vatis 
(No. 2), [1922] P. 213. 

760. Add. Annotation : — Refd. Melanie S.S. v. San 
Onofrc S.S., [1925] A. C. 210. 


764. Add. Annotation: — Refd. The Annette, The 
Dora, [1919] P. 105. 

766. Add. Annotation : — Mentd. The JToannis Vatis 
I (No. 2), [1922] P. 213. 

766a. Waiver of right to plead Maritime Con- 

ventions Act, 1911 (c. 57), s. 8.] — By entering 
an unconditional appearance to a writ issued 
more than two years after the date of salvage 
services, defts. do not waivo the right of 
pleading tho protection of the above Act in 
, their defence Ac raising it at tho trial of the 
. action. — The Llandovery Castle, [1920] 

1\ 119 ; 89 T„. .T P. 141 ; 124 L. T. 383 ; 15 
I Asp. M. I.. C. 153. 

! Effect of Maritime Conventions Act, 1911 
(c. 57), see , generally , Shipping. 

780. Add. Annotation ;---Refd. The Consul Olsson, 
[1920] P. 43. 

780a. .]- - Tjie San Onofre, No. 

j 780b, post. 

| 780b. — Effect of contractual arrangement 

l between owner & charterer.] — (1) The 
Adinltv. marshal appraised a salved steam - 
f £309,811. On, 


at her market value instead of at her value 
to her owners, which, owing to the fact that 
slio had been chartered to time charterers at 
a low rate of hire in 1911 for a period which 
did not expire until 1930, was less than 
£100,000 : — Jit Id: for purposes of appraise- 
ment of a salved vessel contractual arrange- 
ments between the owners Ac charterers are 
immaterial, Ac the marshal’s valuation was 
properly arrived at Ac v\as based on the right 
principle. 

(2) Tho general rule is that an appraise- 


action under which the ship was 
arrested must event null > succeed. A: 
notwithstanding that tho arrest was 
made without particular* being Knew 
to prove without doubt tho statu* of 
pltf. in that original action. — E uikhi.n 
Brothers v. Tm; Id ypi.k Leak (19*22), 
C7 L> L It. 201 ; LI 922] 3 W. W. It. 
41. — CAN. 

701 iv. 1 a pairs continual afttr 

arresf.]—-Resps. contracted with the 
owner of a whip to do certain repair*, 
A it xvas delivered to them for tho 
purpose. When the repairs were going 
on the ship w r as arrested at the huiI of 
appltH., who claimed for earlier repairs 
A necessaries. After tho arrest the 
ship was left in the actual possession 
of *veps., who continued to do the 
repair work contracted for without 
the Hanction of the ct. but iu good 
faith : — Held : resps. Rhould have 
priority for repairs made after the 
arrest bo far as tho selling value of tho 
ship was thereby increased. — Mon- 
treal Dry Docks A Ship Kepaiki.no 
Co . Ltd v. Halifax Shipyard*, Ltd., 
[1920] 3 W. W. It. 25; 5i I>. L. II. 
185 : 60 S. c. K. 359. — CAN. 

d. Head now “ 706a i.” 

706a ii. Mistake in sum 

claimed — Cost of repairs eurecdirtp esti- 
mate.} — Pltfs. claimed $1,000 dumagen, 
by reason of a collision between one of 
their barges A tho It. The It. was 
arrested A the bail fixed at $4,000. the 
then estimated cost of repair*. Before 
the trial of the action, it wok found that 
the actual cost of the repairs amounted 
to $5,512.94. Pltfs. moved to amend 
their writ by adding to the amount 
claimed & for the i<»sue of a warrant 
to re-arrest the it.: — Held: the ct. 
might direct measures to be taken to 
do full justice to pltfs., & to that end 


permit the issue of a warrant for tin 
re-arrest of the Hhip. but with cost* of 
the motion be of the ie-urieht against 
pltfs — H all Coal Co. r. I'm. Bwi- 
hova. [1 923 J K\cli. C. It. 12K.- CAN. 

706a lii. Dismissal of flat m 

for sulnufu — Appeal.) — Where a claim 
for salvage ugainht a ship lias been 
1 dismissed, there' is no general right, in 
coho of appcul, to hold tho bad bond oi 

— itn cancellation to re-uuest the 
Hhip, nor will such right be granted 
without good reason thoiefor, such 
an that it appc*ars to the et. that the 
ship will not he within the junsdu Lion 
to answer tho appeal should it go 
i against It — Tine Fit LI Y A r. The It. S 
(1921), 63 D. L. It. e,H7 ; 21 Kxcli. C It. 
147: 30 B C. It. 132; [1921 J 2 

W. W. It. 749.— CAN. 

sp. Attachment to found jurisdiction - 
Doth parties domiciled outside juris- 
diction — lie 8 v'ittnv jurisdiction.) — 
Where a eo. alleged that it intended to 
, bring an Admlty action in urn for 
damugc occasioned toitH vessel through 
tho negligent handling of rewp. eo 
whilst in the territorial waters of the 
Union, 6: it appeared that bofbt tho 
cos. were domiciled outside the Union, 
tho attachment of tho v< ssol xvus 
ordered, such order to be suspended on 
security being provided in an amount I 
greater than the sum claimed * * 

• damages. — S.S. Kkkatoh v. S.S. 

Fabian, [1921] C. P. D, 118— S. aF. 

I PART III. SECT. 1, SUB-SECT. 2.— 

A. (b). 

st. Maid fide arrest — Abuse of process 
of court — 1 tights a* other claimants.)— A 
| ship was arrested at tho suit of a member 
of u firm. His independent claim for 
l wages as a " ship’s carpenter on board 

21 


tlic ship,” xx. is m fuel only a part of 
his In iii’h claim, A immediately after 
the ship xxas ancstid his llnn’H acLioi 
xx. ih Instituted H < ld : t hose facts s»< 

| obviously disclosed mala fidis A an 
abuse of the process ot t he ct . that the 
aniht could bo viewed uh a sham 
| piocccdmg A" in not having any legal 
existence uh leg.iids Hie tlrm, lull other 
elaimants could suppoit then huiIh on 
its i xistenee m l.itt, heeauso in good 
1 taith they instituted then suits k „ 
upon tho record 4 ot the et. xxl'ieh on 
their iaee showed that its Jurisdiction 
could hemx 'ked. Kuikhen Bitoi llKKs 
r Tin*. Maple Llvi . [19231 4 D. L. It. 
1201; 1 19231 Kxcli. f. it. 39; 31 B.C.Jt. 
113 ; [19231 1 W. W. R 7(J.~ CAN. 

PART III. SECT. 1, SUB-SECT. 3. A. 

a i. (Joint without mrisdit- 

t ion ] — In the absence of Jurisdiction 
existing by Jaxx, tho filing oi an appear- 
ttiifo A tlie gixing of hail by deft, do 
not give Jurisdiction to the ct. in a 
proceeding in rein. Jurisdiction is not 
a mutter of procedure A cannot bo 
derived from the consent of parlies. — 
MrLvrYtr. The Larue Neosho (1919), 
19 Kxcli. C. it. 1 ; 4 7 D. L. It. 437.— 
CAN. 

aii. — — A mere 

technical objection to an informality 
or irregularity in procedure muy bo 
waived by appearance, by the giving 
of bail or by taking a Htep in tho 
action ; but if, in iuot, the ot. has no 
jurisdiction ovir tho Bubjoet-mattor 
of tho claim, no delay on the part of 
deft. A no step in the action taken by 
him cun give the et. jurisdiction. — 
Haukih Abattoir Co. v. Aledo 
(OWNERS). 11923] 4 D. L. It. 119(5, 
[1923] Kxch. C. It 217.— CAN. 
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ment by the marshal is conclusive, & it is 
only in very exceptional cases that an applica- 
tion to vary or set aside the appraisement 
will be allowed. — The San Onofre, [1917] 
P. DC ; 86 L. J. P. 103 ; 116 L. T. 800 ; 14 
Asp. M. L. C. 74. 

Annotation : — As to (2) Conxd. The Consul Olsson, [1920] P. 

781a. Nature of ball.] — The Bohre, No. 781b, 
post* 

781b. Undertaking to put In bail — Afterwards with- 
drawn — Effect of subsequent arrest of vessel.] 
— On June 22, 1920, clefts.’ solrs. gave an 
undertaking to enter an appearance & put 1 
in bail in respect of a writ in rcm claiming 
damages in respect of loss by collision. In 
consequence defts.’ vessel was not arrested. 
On Fob. 17, 1921, defts.* solrs. wrote to 
pltis.’ soli's, that their clients were unable 
to make arrangements for bail, that accord- 
ingly the undertaking for bail was withdrawn, 
Ac that, as the vessel was within the juris- 
diction of the ct., pltis. could arrest her. 
Pltfs.’ solrs. arrestee! the vessel, but wrote 
to delts.’ soli’s, that they reserved all their 
clients’ rights under the undertaking for 
bail. On Mar. 10, 1921, the vessel was 
appraised as being at that time of a value of 
1*000. Defts. provided bail in that sum & 
the vessel was released. On Apr. 12, pltfs. 
applied for an order that defts.’ solrs. should 
forthwith provide good Ac sullicient bail, 
pursuant to their undertaking. It appeared 
that in June, 1920, the value of the vessel 
was much in excess of 1000, Ac pltfs. estimated 
her value at £i,500 : —Held : (1) the under- 
taking to give bail could not be withdrawn 
by substituting the vessel for the bail ; (2) 

pltfs. had not waived their rights under the 
undertaking by arresting the? vessel ; (3) 

deftH.’ solrs, must complete their undertaking 
by putting in bail to the value of the vessel 
as on June 22, 1920 ; (4) nature of bail dis- 
cussed.— T he Borhe, [19211 P. 390 ; 91 
B. J. P. 1; 123 L. T. 570; 37 T. 3,. K. 
008; 55 Sol Jo. 715 ; 15 Asp. M. L. C. 334. 

781c. When value of ship ascertained.] — 

The Bor he, No. 781b, attic. 

781d. Liability limited to amount of bail — No 
second action if ball insufficient — Action in 
personam — For interest & costs.] — The 
Joannis Vatih (No. 2). No. 700a, ante . 

781e. Benefit of ball — Action in name of cargo 
owners — Some owners not joining in pro- 
ceedings.]— -The steamships IP. & J. came 
into collision & tho IF. Ac lier cargo were 
damaged. Before tho issue of the writ an 
undertaking to put in bail to the amount of 
£100,000, had been given on behalf of the j 
owners of tho J. The writ was In (he names 
of “ The owners of tho steamship IF. & cargo 
v. the owmers of the stcariiship J.,” but at 
that time no authority from any the cargo 
owners had been received. While the litiga- 
tion was proceeding the owners of the IF. 
asked the various underwriters on the cargo, 
subrogated to the rights of tho respective 
cargo owners, to join in tho proceedings 
or share in the costs. Some assented As 
some declined. The litigation proceeded to 
the House of lords, where the J . was hold 
alone to blame. The sum of £100,000 being 
insufficient to satisfy all tho claims, the 
owners of the IF. contended that having sued 
as owners of the ship & bailees of the cargo ! 


they were entitled to receive the whole of 
the bail for which tbe undertaking had been 
given, pay themselves the amount of their 
own damage as shipowners in priority to 
all other claimants, Ac that the non-assenting 
cargo owners had no right to share in the 
fund: — Held: (1) although, as bailees of 
the cargo, the shipowners were entitled to 
recover the full value of the damage to the 
cargo, represented by the bail, they must 
account to all the owners of the damaged 

S arcels of cargo for their share ; (2) it was 
tie duty of the ct., when the bail was re- 
covered, to see that all persons having a 
claim on the fund, including the non-assenting 
cargo owners, shared in the distribution. — 
The Joannis Vatis, [1922] P. 92 ; 91 

L. J. P. 182 ; 120 L. T. 718 ; 15 Asp. M. L. C. 
506, C. A. 

!. Several salvage actions.] — A vessel 

which had stranded on rocks Ac sustained 
heavy damage got off with the assistance of 
various salvors Ac was placed in dock for 
temporary repairs. In respect of these ser- 
vices various salvage actions Ac an action by 
the ship repairers for salvage Ac /or necessaries 
were instituted. No defence was put in, but 
in the (list action an appearance was entered 
& an undertaking given to put in bail for 
ship, cargo Ac freight in the sum of £1,000. 
The cargo Ac freight were valued at £327. 
Before the other actions were instituted the 
cargo had been landed Ac dispersed. After 
some temporary repairs had been effected 
the vessel was sold by the marshal. She only 
realised £889 : — Held : the bail for cargo Ac 
freight did not constitute a fund in which all 
the salvors could share ; the undertaking 
was given in one action only, Ac pltfs. in that 
action, in which the total values were £1,217, 
327 

could treat as bail representing 

the cargo & freight. — T he Bussland, [1924] 
P. 55 ; 93 D. J. P. 18 ; 130 L. T. 763 , 40 
T. L. K. 232 ; 68 Sol. Jo. 324 ; 16 Asp. 
M. L. C. 288. 

781 g. Amount of bail — Value of ship & freight— 
Limit of liability — Facts disputed by plaintiffs.] 
— If, in an action of damage by collision, the 
amount for which the action is brought 
exceeds the statutory limit provided by 
M. S. Act, 1894 (c. 60), s. 503, deft, ship- 
owners on filing an affidavit in the damage 
action stating the tonnage of their ship Ac 
that the collision happened without their 
actual fault or privity, will, if these facts 
are not denied by pltf. shipowners, be 
entitled to li&ve the ship released on bail 
being given to an amount sufficient to cover 
the statutory limit, together with interest Ac 
costs. But if pltfs. dispute the facts on 
which the right to limit liability depends, 
bail must be given to the full value of defts.* 
silip. — The Charlotte, [1920] P. 78; 89 
L. J. P. 62 ; 123 L. T. 085 ; 30 T. L. R. 204 ; 
04 Sol. Jo. 276 ; 15 Asp. M. L. C. 98. 

796, Add. Annotation : — Reid. The Consul Olsson, 
[1920] P. 48. 

806. Add. Annotation: — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

808. Add. Annotation : — Consd. The Joannis Vatis 
(No. 2), [1922] P. 213, 

810. Add. Annotation : — Mentd. The San Onofre, 
[1922] P. 243. 
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829. Add . Annotation : — As to (X) Distd. Bradley 
v. Newsom, [1019] A. C. 10. 

834. Add. Annotation: — As to (1) Retd. The 
Joarmis Vatis (1921), 91 L. J. P. 182. 

837. Add. Annotations: — As to (1) Refd. Swedish I 
Central By. v. Thompson, [1924] 2 K. B. 255. 
As to (2) Retd. New York Life Insce. v. 
Public Trustee, [1924] 2 Oh. 101. 

839. Add. Annotations : — Refd. The Fagernes, 
[1920] P. 185. Mentd. The Clan Sutherland 
(1918), 88 L. J. P. 20. 

840. Add. Annotation : — Refd. The Fagernes, 
[1920] P. 185. 

842. Add. Annotation : — Refd. The Fagernes, 
[1920] P. 185. 

843. Add. Annotation : — As to (2) Refd. Johnson 
v. Taylor, [1920] A. C. 144. 

855. Add. Annotation : — Refd. The Croteforest, 
[1920] P. 111. 

857. Add . Annotation : — Refd. The Creteforest, 
[1920] P. 111. 

864. Add. Annotation : — Refd. The Creteforest, 
[1920] P. 111. 

874a. .] — The Sheaf Brook, No. 

505a, ante. 

876a. Transfer by Court of Appeal — Necessity for | 
consent of presidents of both Divisions.] — 

The Sheaf Brook, No. 5C5a, ante. 

886. Add. Annotations: — Mentd. The James W. 
Elwell, [1921] I*. 351 ; Mersev Docks So 
Harbour Board o. Hay, [1923J A. C. 345 ; The 
Stream Fisher, [1927 1 P. 73. 

890. Add. Annotation: — As to (1) So (2) Consd. 
The El Oso (1925), 133 L. T. 209. 

892. Add. Annotation: — As to (1) & (2) Expld. 
The El Oso (1925.), 133 L. T. 209. 

893. Add. Annotation: — Refd. The El Oso (1925), 
133 L. T. 209. 

894a. Action between parties whose vessels 

have not been In collision with each other.] — 

Where the parties to a damage action are the 
owners of vessels which have not been in 
collision with each other the practice as to 
requiring preliminary acts under R. S. C., 
Ord. 19, r. 28, is a matter for the discretion 
of the ct. In such cases the proper course 
is that there should be the communication 
between the soirs. which commonly takes 
place in adrnlty. cases, So that the soirs. 
should ascertain whether the parties are 
ready to tile preliminary acts under Ord. 19, 
r. 28. If both parties are not ready to deliver 
preliminary acts, or one of them declares 
himself unable or unwilling, then the matter 
should be raised by summons. If in such a 
case an order is mad© for preliminary acts to 
be filed, such order is not properly complied 
with by the party whose vessel has not been 
in collision filing a blank preliminary act. — 
The El Oso (1925), 133 L. T. 269; 10 
Asp. M. L. C. 530. 

Annotation : — Consd. Tho Ca rift ton & The Balcombo, fl92CJ 

P. 82 . I 

894b. Who entitled to — Co-defendant.] — A col- I 


lision took place between the C . & the B., So 
subsequently the C . collided with pltfs.* 
vessel. Pltfs. issued a writ in rem against 
the owners of the (7., & the usual preliminary 
acts were filed by both parties. In their 
defence the owners of the C. blamed the 
& pltfs. added the owners of tho B . as second 
defts. Thereupon the owners of the C. 
obtained an order that the owners of the B. 
should forthwith file a preliminary act : — 
Held : ( 1 ) tho only parties entitled as against 
second defts. to a preliminary act were pltfs., 
& they would be so entitled when they had 
filed a preliminary act against second defts. ; 
first defts. were not entitled to require 
second defts. to file a preliminary act unless 
they chose to become pltfs. Ar issue a writ 
against second defts , So the order must be 
set aside ; (2) if it were a matter of discretion, 
tho guiding principle, that of mutuality, 
would be infringed by the order made, as 
seeond defts. would be bound by a preliminary 
act wlkicli they had tilt'd, So the parties at 
whose instance it had been filed would not 
be bound, as against second defts., by the 
judgment in the present action. — T he Carl- 
hton. The Balcombk, U920] 1*. 82; 95 

L. J. P. 51 ; 134 L. T. 700 ; 12 T. L. U. 312 ; 
17 Asp. M. L. V. 33. 

897a. Course & speed of vessel.] -Tu cases of 

collisions between ships at anchor it is not 
suilicient in answer to par. 7 of the pre- 
liminary act, which asks the* course So speed 
of the vessel when tin* other was first seen, 
to reply ” at anchor.” The heading of the 
vessel should also be given. The Mac'KOOM 
(1927), 137 L. T. 4 IS ; 71 Sol. Jo. 172. 

908. Add. Annotation : — As to (1) Distd. The 
Woodarra v. Admiralty (1921), 00 Sol. Jo. 
183. 

916. Add . Annotation : Distd. The Woodarra v. 
Admiralty (192J ), 00 Sol. Jo. 183. 

936. Add. Citation: on appeal (1853), 8 Moo 
P. C. CJ 482, P. V. 

939. Add. Annotation: -Mentd. The Refrigerant, 
1 1925 J J*. 130. 

952. Add. Annotation :- - Refd. The San Oriofro 
(1922), 92 L. J. P. 17. 

989. Add. Annotation: — Refd. The Saxicava, 
[1924] P. 131. 

989 a. Action stayed, discontinued or dis- 

missed — Counterclaim raised In correspond- 
ence.] — A notice of counterclaim contained 
in correspondence passing between pltf.’s So 
deft.’s soirs. is not sufficient to “ set up ” a 
counterclaim within R. S. (h, Ord. 21, r. 16, 
so that the counterclaim may be proceeded 
with if pltf.’s action is stayed, discontinued 
or dismissed. 

The counterclaim must at least bo set up 
by some proceeding which is either directed 
by or recognised by the rules So in respect of 
which there is a record on the files of the ct. — 
The Saxicava, [1924] P. 131 ; 93 L . J. P. 06 ; 
131 L. T. 342 ; 40 T. L. II. 334 ; 08 Sol. Jo. 
000 ; 10 Asp. M. L. O. 324, C. A. 


PART 111. SECT. 6, SUB-SECT. 1. 

mu Object . ] — The object of a prelimi- 
nary act i» to obtain a statement recento 
facto of the circumstance*, to prevent 
parties shaping their case to meet the 
one put forward by the other at trial. — 
Lk Blanc v. The Emilikn Bubks 
(191»^19 Bxeh. C. R. 24 ; 46 D Lu B. 


PART III. SECT. 8, SUB-SECT. 2.- A. 

998 ii. Rejection of tt ruler — 

Accent awe of increased tender after 
amendment of claim, at trial .] — In an 
action for salvage service*, pltf. claimed 
#20,000 & in his statement of claim 
such amount of salvage remuneration 
as to the ct. might seem meet. The 
defence was delivered on laar. 17, when 
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deft. paid into ct. #2,000 be, tendered 
it to pit!., who rejected it. Pitt, at tho 
triul applied loi leave to amend to sot 
up tin additional claim. The amend* 
ment wjih made, be deft, increased his 
tender to $1,000, which vas uccepted : 
— Held: (1) deft, should In any event 
have the costs of & consequent upon 
the amendment granted at tho trial ; 
(2) as to the accepted tender, tho in- 
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1001. Add. Annotation : —Held. The Crotcforest, I 
[r020JIMlI. I 

1023. Add. Annotation s : — Apld. lie Bjornstad & I 
Oust Shipping Go., [1924] 2 K. B. 073. 1 
Refd. Thrt Tervacto (1922), 128 L. T. 170 ; 
Duff Development Go. v. Kelantan Govern- 
ment, ( 1923J 1 Oh. 385 ; Duff Development 
Go. r. Kelantan Government, [1924J A. C. 
797. 

1027a. - .] — Pltfs.’ A deft 8.* vessels 

came into collision A both received damage. 
Pitts, brought an action tn rem against 
defts., “the owners of the steamship N .** 
Defts. counterclaimed, A applied to pltfs. for 
security to answer the counterclaim. Security 
was given, but on pltfs. making a similar 
application defts. refused to give security 
on the ground that the N. was owned by the 
French Govt., A was not subject to arrest : — 
Held ; the et. had no power to order security 
to lx; given or, in default thereof, to stay , 
defts.* counterclaim.— T iik Neptune, [1919] 
P. 17 ; 88 L. ^. P. 91. 

1029. Add. Annotation : — Mentd. The Sylvan 
Arrow, [1923] P. 220. 

1032. Add. Annotation Refd. The Joannis Vatis 
(No. 2), 11922] P. 213. 

1042. Add. Annotations : - Mentd. The Porto Alex- 
andre (1919), 89 L. .1. 1*. 97 ; Aksionaii no\ e 
Obsehestvo A. M. Luther r. Sagor, 1 1921] 

1 K. B. 450 ; Dull* Development Go. r. 
Kelantan Government, 11923] I Gli. 385; 
Gompania Mercimtil Argentina r. United 
States Shipping Board (1921), 93 L. .7. K. B. 
810 ; Duff Develo])inent (Jo. v. Kelantan 
Government, [1924J A. (J. 797. 

1046. Add. A nnolation Refd. r llie Shropshire 
(1922), 127 L. T. 487. 

1047a. - For disposing fairly of cause— For i 
saving costs.) —The owners of the steamship 
A’., one of two ships found jointly to blame 
in a collision action, limited tlwir liability A 
paid the amount into et. Glaims against tlu* 
j uixl were in due eourse tilt'd by the owners 
of the A’. A the owners of the other ship, the 
*s\. A- also by the owners of cargo on the N. 
The same solrs. presented the claims on 
behalf of the owners of both ships. The 
owners of cargo on the *S\, who were not 
parties to the collision action, then sought 
leave to administer four interrogatories to 
tlx' owners oT the <S. Nos. 1 A 2 asked 
whether there had been, as between the 
owners of the two ships, a mutual abandon- 
ment of claim or a settlement on other 
terms. No. 8 inquired whether there had 
been an> assignment of the claim of the 
owners, master, A crew of the S. ; A No. 4. 
asked by whom the particular solrs. were 
instructed to present the claim of the owners 
of t ho *8. The registrar allowed Nos. 1 A 2, 
hut disallowed Nos. 3 A 4. On appeal by 


both sides : — Held : the first three interro- 
gatories were necessary either for disposing 
fairly of the cause or matter or for saving 
costs, within It. S. C., Ord. 31 , r. 2, A must be 
allowed. No. 4 was not pressed. — T he 
Nedenes (1921), 41 T. L. It. 243. 

1062a. Confidential report by master.]— 

Defts., the Port of London Authority, 
arranged with their underwriters that, in all 
cases of claims for collision in which their 
vessels were concerned, the management of 
the claim should be put in the hands of cer- 
tain solrs. Defts. directed that a report on a 
printed form headed “ Confidential report for 
the information of the Authority’s solr.” 
should be made, by the master of the vessel. 
The report w as subsequently passed through 
various departments in defts.’ offices until it 
reached the solr.’s hands. It was then dealt 
with by the solr. in the course of his profes- 
sional conduct. A report was made in these 
circumstances by the master of a vessel 
belonging to defts. in respect of a collision 
with pltfs.’ vessel. Pltfs. claimed to have 
this report produced to them : — Held : the 
report having been obtained for the; solr., in 
t lie sense of lieing procured as materials upon 
which professional advice should be taken 
in proceedings pending or threatened or 
anticipated, itw T as privileged from production. 

- The IIoppek No. 13, [1925] P. 52; 94 
L. J. 1*. 45 ; 132 L. T. 730 ; 41 T. L. R. 189 ; 
10 Asj). M. L. G. 473, D. C. 

Annotation Distd. The City of ltaioda (11)20), 131 L. T. 
.>/<>. 

1062b. — - Officers* reports.] — Pltfs. claimed for 
short delivery of certain parcels of bristles, 
m respect of which they were holders of bills 
of lading, loaded at Shanghai upon defts.’ 
steamship. Defts. denied liability alleging 
that the loss was due to pilferage by an 
organised band of thieves. Defts. had called 
for reports from the first, second, third, A 
fourth officers of the steamer, in order to 
lmestigate the question of the management 
of the vessel A the conduct of their officers 
in the prevention of theft, w T liich reports 
were in due course obtained tln*ough defts.* 
agents in Gliina. Defts. claimed that these 
reports were privileged from discovery : — 
Held: (1) the reports were not privileged. 
(2) Observations upon the form A contents 
of an affidavit- claiming privilege from dis- 
cover for deponent’s documents. — T he Gity 
of Bakoda (1926), 131 L. T. 570 ; 70 Sol. Jo. 
104 1; 17 Asp. M. L. G. 27. 

1114. Add. Annotation Mentd. Australia 
(Owners) t\ Nautilus (Owners), The Australia 
(1920), 95 L. J. P. 145. 

i 1114a. Damage due to collision.] — In an 

action of damage by collision the onus of 
proving that damage directly flows from 

1 deft.’s negligence causing the collision is on 


croused tender lined l»e regarded tih 
bavin)? been niu.de \ accepted on 
Mar. 17, A: ull the costs subsequent to 
that tender should he borne by i»lt f. ; 
(3) the oiieumstunees were not quite 
suith'iont to deprive pltf. of costs befoie 
tender. Tin-’ Pahciikna r. Tub Uitirr. 
111125 J 2 \V. \\. it. 07 0.- CAN. 


the action A though the delaying in 
applying therefor is unaccounted for, 
in the absence of any prejudice to the 
other side occasioned by such doluv. — 
W ran hull r. Tub Stkkl scientist, 
1 1 ‘1241 3 1). L. R. 41) ; 11 1)24 1 Exch. V. li. 
130; 2 W. W. It. 41)3; 34 B. C. U. 
114. — CAN. 


as a matter of convenience, m plaee of 
t lie delivery of intorrofratories, especi- 
ally where the opposite party is in 
nrnorance of the facts, such examina- 
tion cannot be read as evidence at the 
trial. — P oint Annk Quarries r. B.S. 
M. F. Whalen (11)21), 68 D. L. It. 
627 ; 20 Exch. C. R. 483.— CAN. 


PART III. SECT. 9. SUB-SECT. 1. 

sb. Plaint itj resident out of jurisdiction 
• — Foreign ship . )— - Where pltf. is resident 
out of the jurisdiction & his bliip is a 
foreign one, security for costs may be 
ordered, oven at an advanced stage of 


PART III. SECT. 10, SUB-SECT. 1.— 

A. (a). 

sc. Kxarni nation for discovery — Jnl iVu 
of interroyatoncs — ll’Arn ordired — I'se 
of. 3 — While an examination for dis- 
! eovery may be ordered by the Judge 

‘24 


PART 111. SECT. 11, SUB-SECT. 1. 

sd. Proof of claim — liiyht to proceed cx 
parte — Order for sale of res.] — P aul r. 
The Amy Turner, 11022 J V L. It. 
740. — AUS. 
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pltf. ; & the dicta in The Mellona (1847). 3 I 
Wm. Hob. 7, 13; The Pcnshvr (1857). Sw. 1 
211, & similar cases, to the effect that where 
damage follows a collision the presumption 
is that the damage is the result of the col- 
lision, unless deft, proves the contrary, must i 
not be taken as laying down a principle, but 1 
as having reference only to the particular 
circumstances of those cases, where* the 
damage, stranding, so obviously followed on 1 
the collision that it prinid facie was to be 
regarded as a consequence of the negligence 
causing the collision. — T he Pai^dina, [11)25] 
P. 40 ; 132 1,. T. 721 ; 10 Asp. M. L . V. 453, 
C\ A. ; affd. sub nom. S.S. Singleton 
Abbey v. S.S. Paudina, 110271 A. V. 10; 
17 Asp. M. L. (\ 117, II. L. 

1119. Add. Annotation Mentd. Melanie S.S. r. 
San Onofre S.S., [1025J A. C. 210. 

1152a. Log of defendants’ vessel— Right of plaintiffs 
to put in — After admission of facts by de- 
fendants.] — 3 lefts, to an action of salvage* by 
their defence admitted that all pltN. had 
rendered salvage services tV. that the allega- , 
tions of the facts of Mich services set out iu 
the respective statements of claim Mere in 
substance correct, but they denied that the 
various inference's sought to be drawn iroin I 
those facts were accurate or well founded, 
& that their vessel was ever in any real 
danger. They ulso pleaded certain soundings 
which dill ( red from those pleaded by certain i 
of pltfs. Pltfs. by their reply joined issue 
upon the del cnee save in so tar as the same 
consisted of admissions : Held : pltis. were* 
entitled to put in the logs ot dolts.’ vessel with 
a view to proving that the ship was in real 
danger, & also a graphic represent at ion oi the 
soundings based on sketches in dolts.’ log, 
but not to call evidence, as to tin* laets, e.q. 
the displacement of certain tugs. ’Pub 
Woodakra (1021), 3S T. \j. R. 100 ; 00 Sol. 
Jo. 1S3. 

1152b. Oral evidence dispensed with— Salvage — 
Amount in dispute small— Discretion of 
court.] — In a ease where salvage services 
had been requisitioned the amount in 
dispute was small, by agreement the ease* was 
tried oil the pleadings & statements of the 
witnesses, no oral evidence being called & the 
attendance of the Elder Brethren being dis- 
pensed with Held : the course taken was 
a mode of procedure us ful to the shipping 
world, & one for which the ct. would en- 


deavour to give propel* facilities, the power 
of the ct. being, of course, discretionary. — 
The River Fisher (1923), 39 T. L. U. 
233. 

1167. Before this case* insert- “ See, farther , Evi- 
dence, Vol. XXII., p. 91.” 

1196. Add. Annotations : — Refd. Australia 
(Owners) r. Nautilus (Owners), The Australia 
(1929), 95 L. J. T. 115. Mentd. S.S. Mcndip 
Range r. RadclilTe, [1921 ] 1 A. C\ 550. 

1198a. Between assessors advising lower 

court & appellate court — Duty of appellate 
court.] -In a case in which there bus been a 
difference of opinion between the nautical 
assessors advising the respective cts., the Ct. 
of Appeal is not bound to pay more attention 
to the opinion of its own assessors than to 
that of those who advised the et. below. 
The assessors oceupv much t ho same position 
as do skilled witnesses, <V if they differ the ct. 
must make its own choice. In every caw* the 
ivsponsibilitv is with the ct.. which lias to 
make up its mind alike on questions of 
nautical skill «V on the value of the advice 
given upon them. \usthalia (Owners) v. 
Nvetiles (Owners), The Australia, [1927| 
A. ('. 1 15; 95 li. ,1. I*. 1 15: 135 L. T. 579 ; 
12 T. L. It. 911; 32 Com. Cas. 82; 17 \sp. 
M. 1 4 . C. 89, H. L. 

1198b. J Artemisia 

(Owners) r Doihlas (Owni:rs) (1925), 
[1927| A. C. 191, II. D. 

iiniotannn • -Consd. Austriiiu (Owners) i\ Nautilus ((Virgo 
Owners), | J A C 1 1.> 

1199. Add. A miotahon : Consd. Australia 

(Owners) v. Nautilus (Owners), r riu* Australia 
(1929), 95 L. J. 1\ 1 15. . 

1200a. Presence of -- Dispensed with - Salvage 
action - Amount In dispute small.J — The 

River Fisher, No. I 1 52b, ante. 

1201. Add. Annotations: Reid. Australia 

(Owners) v. Nautilus (Owners), | 1927J A. C. 
1 15. Mentd. J font estr< »om (Owners) v. 
Sagaporack (Owners), Hontestroom (Owners) 
v. Durham Cascle (Owners) (1929), 95 D. J. 1*. 
153. 

1204. Add. Annotation : — Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1929), 95 
L. .1.1’. 115. 

1206. A<td. Annotation : - Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1929), 
95 J,. J. 1’. 145. 

1201 iii. .1 Uild evident o of 

i vpenmenth with water at a lock 
without unv Hie, utter being In it wuh 
of tin nature ot cxpei t evidenee, 8c 
an th< <t. Jtad the usHistnnee of a 
nautical assessor to uduse upon anv 
matters ie<iumng nautical or other 
professional knowledge, huelt evpeit 
ividcneo was inadmissible. — FkasMi 
r S».S A/aYs c (1920), 20 Exeli. ( *. it. 
39.— CAN. 

1201 iv. — — 1 -In Adrnltv. cases 
wild o the ct. Jia« t lie u-iSislance of 
ltuulieui u* hohsoi k, evidenee involving 
questions of nautical Hkili A: experience 
is not admissible.— Rvt ifio Steam 
Navigation Co. (Hoooia (Owners)) v. 

ANGJ.O NiaU’OUMtLAMJ DeVELOFMENT 
< *0., i/I |).(Al(()W)A (OWNMW)). 1 1 1)23] 
fc. c. 62G ; GO sc. J,. Jt. 333. — SCOT. 

si. I Juin of juage to k( rp note of 
questions submitted to dr answers given 
by nautical assessor — Nautical Assessors 
( Scotland ) Act, 1804 (c. 40), s. 3.]— S.S. 
Rowan v. S.S. Clan Malcolm, 11 023 J 
S. (J. 317- SCOT. 


PART III. SECT. 14, SUB-SECT. 3.- A. 

sf. Manuscript notes made by master. ] 
— In the circumstances rejected as 
evidence ad part of the blnp’b log 
- — Tin; Andrew Kelly v. The 
Commodore, (loioj 1 W. \V. Jt. 
1 0,")0 ; 19 Exeh. C. it. 70 ; 48 D. L. It 
213.— CAN. 

sk. Salvage action — Attendance of 
master dr creu\ ] — It in proper to have 
the maHtcr Ac cievv before the ct. in an 
action for salvage. — J ohnson 6c Mac- 
kay r. s.s. Charles S. Neff (1918), 
18 Exch. C It. 108. — CAN. 

PART 111. SECT. 14, SUB-SECT. 4.— A. 

1196 iii. .] — Two bhip.s 

collided on a very bad night. The 
eollibion wab caused by the J/., which 
was light, drugging her anchors, 6c 
coining down on the It., wheh wtih 
holding to her moorings. When tin* 
M. was dragging her anchors she hud 
steam up but did not use it, by wliich 
failure she omitted to take a reason- 
able measure which might have 


avoided the accident, in an action 
for damages l»> the Jt. against the M. 
then* was nneontrudu ted evidenee to 
the effect that the btcum had not bc< n 
used because those in ehaige ol the M. \ 
did not 6c could not know owing to I 
the darknesH 8c the weuthei that th< \ 
were dragging their anchors. The 1 
Lord Ordinary, without expressing anj 
opinion as to whetuei he t icditt d tiiat 
evidence or not, accepted an opinion 
expressed by the nautical asst s-oi to 
the ctfect that it would not have been 
difficult for those on tin* M. to know 
that they were dmggutg then anchors : , 
—/hid ; it was for the Lo id Ordinary I 
be not for tiie nauticul assessor to , 
pronounce tipou the trustwoithirnbs 
of that evidence, Ac to say vvhcthei 
or not the inobtor of the M. ought to 
have known when his anchor lagan to 
drag, 6c, on the ground that the 
evidence did not establish the fault, 
the J I. assoilixied. — C amiio Miiitunci 
(J o., l/i d. ( Rossetti (Owners)) i». 
UAMrHKIBSSELbKABKT Ma< NUH, f 1920 2 

8. C. 2G ; 67 8c. L. It. 69— SCOT. 

25 



Cases 1224 — 1405a. English and Empire Digest Supplement. 


1224. Add. Annotation: — As to (2) Refd. The 
Disperser, [1920] P. 228. 

1231. Add . Annotation: — Mentd. The Oranje 
Nassau, [1 921] P. 3 90. 

1237a. Action against two separate parties — 

One party only held to blame — Costs of 
plaintiff.} — (1) A pltf. who, being in reason- 
able doubt as to which of two parties has been 
negligent, sues both parties & fails against 
one, is entitled to add the costs which he has 
to pay to the successful deft, to his costs 
against the unsuccessful deft., notwitlistand- 
ing that the unsuccessful deft, has not put 
the blame upon the other. But if he brings 
separate actions, unless he acts reasonably 
in so doing, he will not be allowed the costs 
of two actions. (2) Similarly, if one of defts. 
sets u)i a counterclaim against pltf. <$c the 
other deft. & fails against pltf., lie is entitled 
to recover from deft, against whom he 
succeeds the costs which he lias to pay pltf. — 
This Hvein Jahl (1922), 129 L. T. 255 ; 10 
Asp. M. L. O. 159. 

1258* Add. Annotation : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 212. 

1261. Add. Annotation : ~ Refd. Tie letters Patent 
No. 129,207, Hr Tarbonit Akt., [1924] 2 Ch. 
52. 

1262. For “ sec S. C. No. 1200, post” read “ see 
H. No. 121, ante” 

1265. Add. Annotation : — Mentd. The Disperser, 
[1920] P. 228. 

1283. Add. Annotation ; -Refd. The Modica, [1920] 
P. 72. 

1284. Add. Annotation : — Consd. The Modica, 

1 1920| P. 72. 

1284a. .] — Although it has 

been the practice since the above Act to 
make no order as 1*> costs in collision cases i 
in which both vessels have been held to I 
blame in unequal degrees, the cl. must be I 
guided by t he circumst nnees in each case. In 
a proper case it will feel it self at liberty io 
give to the party which is hold to blame in j 
the smaller d ogive such a proportion of that 
party’s costs as on the particular facts 
appeam just. —Tub Modica, 11920] P. 72 ; 
95 P. J. P. 100; 125 D. T. 01; 17 Asp. 
M. P. t\ 20. 


1284b. .] — Where defts. were 

three-fourths to blame & pltfs. one-fourth to 
blame, the ct. ordered defts. to pay one-half 
of pltfs.’ costs. — The Robert Koeppen, 
[1926] P. 81, n: 

Annotation Refd. The Modica, [1926] P. 72. 

1286. Add. Annotations: — Refd. The Modica, [1926] 
P. 72. Mentd. Campbell v. Poliak, [1927] 
A. O. 732. 

1286a. Neither to blame — Delay in oommencing 
proceedings — Costs of claim to defendants — 
Costs of counterclaim to plaintiffs.] — Pltfs. 
& defts.’ vessels, navigating without lights in 
accordance with Admlty. directions, came 
into collision & both received damage. The 
ct. held that there was no negligence on the 
part of either vessel, & gave judgment for 
defts. on the claim & for pltfs. on the counter- 
claim. On the question of costs : — Held : as 
nearly eighteen months had elapsed before 
pltfs. commenced proceedings, during which 

' time defts. liad taken no steps to recover 
their damages from pltfs., it appeared that 
there would have been no litigation if pltfs. 
had not issued their writ, &, therefore, there 
must bo judgment for defts. on the claim with 
costs, & for pltfs. with costs on the counter- 
claim, & not, as contended by pltfs., no 
costs on either side. — T he Cardiff Hall, 
[1918] P. 56; 87 P. J. P. 113; 119 P. T. 
156 ; 14 Asp. M. L. C. 328. 

1297. Add. Annotation : — Mentd. Tho Penrith 
Castle, [1918] P. 142. 

1298a. Unsuccessful counterclaim.] — 

The Svein Jari., No. 1237a, ante. 

1299. Add. Annotation : — Refd. The Modica. [1926] 
V. 72. 

1309. A dd. Annotation Refd. The Modica, [1926] 
1\ 72. 

1332. Add. Annotation : — Mentd. Melanie S.S. r. 
San Onofre S.S., [1925] A. 

1379. Add. Annotation : — Mentd. Bradley v. New- 
som, LI 919] A. C. 16. 

14,05a. Expert evidence.] — On a 

reference to assess the damage arising out 
of a collision the registrar & merchants are 
not bound to accept the opinions of experts, 
even t) lough they be fill one way, but are 
entitled to test those opinions by their own 


PART III. SECT. 16. SUB-SECT. 3.— A. 

stn. ICxpenscs of bail bond — Nut re - 
Citvrrairtc as costs.] — The expense of 
procuring u bail bond Incurred by an 
urreHteo in order to liberate hit* ship, 
wliieh had been limited oh a pro* 
liminury to an unsuccessful action 
in rrwi, cannot be charged against tho 
opposite parly, such expense not being 
part of tho expenses of process. — 
Eli.krmanm A\ h>u>n Link, Lti». v. 
Northern Liuhtiiouheh Comrs. 
(1920), 58 8c. L. It. 29. — SCOT. 


of the High Ct. in England, & costs j 
follow tho evont, oven in coses of 
inovitoblo accident, whore no special 
circumstances require a departure from 1 
such rale. — T he Jkhhik Mac v. Tmc < 
8ka Lion, [1919] 2 W. W. It. 411.— I 
CAN. 1 

1283 iii. .] — Where two 

vessels carno into collision & both 
vessels were hold to blame, no costs 
were granted to either party. — It. v. 
Thk Argyllshire, 11922] St. R. Qd. 
180.— AUS. 


sn. Awarded to salvors.] — Where 
salvors of a ship arrested her as an initi- 
atory step in an act ion in rent to recover 
the salvage due, they wore allowed to 
rerun er the expenses of arresting the 
ship from hor owuers. — Hatton tx 
Akt. Durban Hansen, (19191 8. C. 
164 ; 60 Sc. L. It. 100.— SCOT. 


1283 iv. .}—■ Whore tho ct. I 

found that hot h parties were to 

_ - a. — B. W.’B. 1 

tion Co. v. The Kiltuish, Barnet ) 
Lighterage Co. v. The Kiltuish - 
(1922), 07 D. L. K. 525 ; [1922] 2 
W. W. R. 859.— CAN. 


■o. Fees of appraiser acting as mar- 
shot’s substitute — Special arrangement.] 
- --Thk Paschkna v. Tiik Uiufk (1925), 
90 H. O. It. 30. — CAN. 

PART III. SECT. 16, SUB-SECT. 4.— A. 

1279 1. Inevitable accident — Costs fol- 
low event .] — The rule as to oosts is the 
same in the Exchequer Ct. of Canada in 
Admlty. os it is in the Admlty. Dlv. 


I PART III. SECT. 16, SUB-SECT. 5.— 
A. (a). i 

| 1322 i. General easts — Excessive 

claim ,) — In a euit claiming romunera- J 
tion for salvage services rendered, tho j 
claim was excessive & the case was such 
I as to warrant a small award only. 
The ct. made an award of £25 m 
favour of pltfs., A ordered defts. to 
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pay the cost 8 of the suit. On a 
subsequent application for directions, 
t ho ct. refused to exercise its discretion 
5c to make a special order for costs. — 
Stuart v. Columbia River (1921), 
21 S. It. N. S. W. C74.— AUS. 

1323 iU. .1— Salvors ar- 

— , ship against which they were 

claiming salvage amounting to £47,500, 
& they refusod to release the ship 
except upon obtaining socurity to the 
extent of £37,500. The arresters 
ultimately obtained decree for £4,800 


ueieuuen* iu uuuuuuik wwufibf ui 
excess of £8.000 : — Held : the arresters 
were rightly found liable for the 
expense of obtaining security in excess 
of £8,000. — St. Clair v. Acid net. 


•p. Costs of arrest .] — Where salvors of 
a ship arrested hor as an initiatory step 
in an action in rein, to recover the 
salvago due, they were allowed to 
recover the expenses of arresting the 
ship from her owners. — Hatton v. 
Akt. Durban Hansen. [1919] a. c. 
154 ; 56 Sc. L. B. 100.— BOOT. 
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experience & bring their own judgment to 
bear upon the evidence. — T he Steadfast 
(1922), 39 T. L. It. 90. 

1413. Add . Annotation : — Refd. The Kingsway, 
[1918] P. 344. 

1418. Add . Annotation: — Mentd. Shoppy Glue A 
Chemical Works v. Medway (River) Con- 
servators (1920), 24 L. G. It. 457. 

1423. Add, Annotation : — Mentd. Australia 

(Owners) v. Nautilus (Owners), The Australia 1 
(1920), 95 L. J. P. 115. 

1428. Add, Citations : — Brown. A Lubh. 436 ; 1 
34 L. J. P. M. A A. 113 ; 12 L. T. 019 ; 2 
Mar. L. C. 221. 

Add, Annotations : — Consd. The Thuringia 
(1871), 41 L. J. Adm. 20. Refd. The Kings- j 
way, [19J8] P. 344. 1 

1433. Add. Annotations : — Refd. The Kingsway, 
[1918] P. 341 ; He Mersey Docks Sc Admiralty 
Comrs., [1920] 3 K. B. 223 ; Admiralty | 
Comrs. v. S.S. Valeria, [19221 2 A. C. 242*; 
Admiralty Comrs. v S S. Chekiang, [1920J 
A. C. 037 ; Admiralty Comrs. v. S.S. Susque- 
hanna, [1920) A. C. 055. Mentd. The 
Chekiang, [1925] P. 80. 

1439. Citation : — For “[1910] A. C. 38,’* read 
“ [1917] A. C. 38.” 

Add. Annotations : — Mentd. Bradford Oorpn. 
v. Webster, LI 920] 2 K. B. 135 ; Baker v. 
Dalgleish S.S. Co., [1922] 1 K. B. 301 ; The 
Moltere (1924), 41 T. L. It. 154. 

1452. Add. Annotation : — As to (1) Refd. Mersey , 
Docks A Harbour Board v. Hay, [1923] A. C. 
345. 

1472. Add. Annotation Mentd. The Kingsway, 
[1918] P. 344. 

1478. Add. Annotation : — Refd. The Glenfinlas, 
[1918] P. 303, n. 

1482. Add. Annotation s* :— Refd. The Rosalind 
(1920), 90 L. J. P. 120. Mentd. The Joannis 
Vatis (No. 2), [1922] P. 213. 

1483a. .] — While on hire by the Admlty. a 

steam trawler was sunk through a collision 
with the /?. The value of the trawler was 
agreed between the parties, but the Admlty. 
claimed, as bailees in possession, to recover 
as part of their damages interest from the 
date of the loss. The owners of the TV. 
contended that interest was only payable 
from the date when the Admlty. paid the 
value of the trawler to her owners : — Held : 
under the Admlty. rule a bailee in possession 
was entitled to recover from a wrongdoer 
a complete equivalent of the chattel de- 
teriorated or lost, namely, its value at the 
time of the deterioration or loss, with interest 
from that date ; but, inasmuch as there was 
an agreement between the parties that defts. 
should pay what the Admlty. had to pay to 
the owners of the trawler, interest on that 
payment only ran from the date of payment. 


— The Rosalind (1920), 90 L. J. P, 120 ; 37 
T. L. R. 116. 

1484. Add. Annotation : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1489. Add. Annotation : — Generally , Mentd. The 
Joannis Vatis (No. 2), L1922] P. 213. 

1489a. Claim by foreign GovSTnment.] — 

(1) By Finnish law 2£ per cent, of the sale 
prico of a Finnish vessel sold out of Finnish 
nationality is taken by the Finnish Govt. : — 
Held : the Finnish Govt, had no claim upon 
the proceeds of sale of a Finnish ship sold by 
the marshal under the powers of the ct. in a 
default action in rein. 

(2) A party moving for payment out in a 
default action in rein must give notice to all 
persons who have intervened or entered 
caveats , A if persons wish to resist an applica- 
tion for payment out they must intervene 
or enter caveats , otherwise they are not 
entitled to be heard. — T he Eva, [1921] P. 
454 ; 91 L. J. P. 17; 126 E. T. 223; 37 
T. \j. It. 920 ; 15 Asp. M. L. C. 421. 

1492. Add. Annotation : Generally, Reid. The 
Stream Fisher, |1927| 1*. 73. 

1492a. After postponement —Decrease In 

value of ship — Liability of intervener causing 
postponement to give further security.] —In 

a nitge. action in rent pltfs., mtgees., in Jail., 
1925, recovered judgment by default con- 
demning the ship & ordering hei sale* by the 
marshal. Thereupon certain charterers, to 
whom the mtgors. had chartered the ship for 
a term of years, intervened, claiming a de- 
claration that the charterparty was binding 
on the mtgees. ; A by an order of Mar. 3 the 
sale of the ship stood over pending the trial 
of the issue, upon the interveners giving 
security in an amount satisfactory to the 
registrar for loss arising from delay A any 
loss on sale due to a fall in shipping values. 
On July 15 the ct. gave judgment that pltfs. 
were not bound by the charterparty, that 
they were entitled to the judgment they had 
obtained, A i hat the costs of A occasioned 
by the intervention should be paid by the 
interveners. On Oet. M the ship was sold by 
the marshal for £20,000 less than she had 
been valued at nine months previously. 
Pltfs. took out a summons for further 
security : — Held : although judgment had 
been given against the interveners A they 
were not ayipealing against that decision, the 
matter was still at large, as they were con- 
testing pltfs.’ claims before the registrar, A 
the interveners could be ordered to give 
further security in respect of possible loss of 
capital A interest A for the marshal’s ex- 
penses ; the case must be referred to the 
registrar to find what amount should be 
given A what was the amount of pltfs.’ 
damages under each head. — T iie Lord 


PART III. SECT. 17, SUB-SECT. 2.— 
C. <o). 

1437 i. Correction of report — Regis- 
trar proceeding on wrong principle. ] — 
Canadian Vickers Co., Ltd. v. Tub 
Susquehanna (1919), 18 Exch. C K. 
210 ; 44 D. L. Tt. 716.— CAN. 

PART HI. SECT. 18, SUB-SECT. 2. 

1480 i. dtcarded from date of lose . } — 
Interest In Admlty. cases will be cal- 
culated on the damages allowed from 
the date of the collision ; Sc on pay- 


ments made in respect of wagon, Sc 
payments made by reason of the 
collision, from the dates of such pay- 
ments. — Canadian Dredging Co. v. 
Northern Navigation Co. (Ont.), 
(1924 J Exch. C. 11. 163.— CAN. 

§q. Work done— From date of rendering 
bill .] — In the Admlty. Ct., In an action 
to recover for uork done Sc matcriul 
supplied, the ct. will allow interest 
from the tane of rendering of the hill 
after completion, in the absence of 
legal excuse for non-payment. — j 
Winslow Marine Rv. A Ship- i 
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ritidding Co. v. Tin: IMcjkico, [ J 11124 J 
2 J). Jj. It. 190 ; [19241 Exch. (J. Jt. 90 ; 
1 W. W. Jt. 930 ; 34 JJ. C. Jt. 1.— CAN. 

PART III. SECT. 18. SUB-SECT. 3. 

st. Sale of slap — Jig marshal — Not 
licensed as and toner r Right to fees.) — 
The marshal, 1 hough not licensed us 
an auctioned r, is entitled to a double 
fee on the gross proceeds In selling a 
vessel at auction by order of ct. — 
Hernandez v. The Bameikld (1921), 
21 Exch. C. K. 166 ; 30 B. C. It. 161 ; 
[1921 J 3 W. W. R. 09.— CAN. 
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Strathcona (No. 2), [1926] P. 18 ; 95 L. J. P. 
1(58; 131 L. T. 511; 17 Asp. M. D. C. 24. 

1493. Add. Annotations : — Consd. Tho Kronprinz 
Olav, [1921] P. 52. Refd. Mersey Docks Ac 
Harbour Hoard v. Hay, [1923] A. 0. 345. 

1493a. Unascertained liability — Right of court 

to delay distribution.] — T he Kronprinz 

Ol,av, No. 1551a, post . i 

1495. Add. Annotation : — Mentd. The Mogileff, | 

[1921] P.236. i 

1496. Add. Annotation : Consd. The Stream Fisher, | 

[1927] i\ 73. \ 

1497a. Motion for payment In default action 

--Necessity for notice.] — T he Eva, No- 1489a, 
ante. / 

1497b. - — Damage to ship whilst under arrest — 
Payment of damages into court — Cross-claim 
for damages for breach of charterparty.] — 
A vessel whilst under arrest in a necessaries 
action was damaged by the negligent naviga- 
tion of another vessel belonging to a pai*ty 
who had recovered judgment for damages for j 
breach of charterparty in an action in the ! 
county ct. 1 /lability for the damage to the 
extent of £21 12.s. was admitted. On a 

motion by pltfs. in the necessaries action for 
payment out of the proceeds, the owners of 
the vessel whirl! had caused the damage 
claimed to deduct £21 12s. by way of set-oil 
for such damage from their claim in respect 
of 1 he judgment recovered in the county ct. : 
--Held: claimants could not credit them- 
selves witli £21 12tf., but must pay that sum . 
inlo the fund in ct. — The Maggie: A. (19231 
155 L. T. Jo. 191. I 

1497c. - Priorities Several collisions.] Where 
there lias been more than one collision with 
the same vessel the maritime liens arising i 
thereout, apart from laches, rank pari passu 1 
\ not. in the order of the dates of the re- * 
spcctm* collisions. The Stream Fisher, i 
|1927| P. 73 ; 96 D. J. P. 29 ; 33(5 D. T. 189 : 
17 Asp. M. L. (\ 159. 

Maritime liens generally, s u Shipping. 

1499. Add. Annotations : — As to (2) Refd. The 

Joannis Vat is (No. 2), [1922J P. 213. 1 

( Icncrally , Mentd. The Llandovery Castle, 

1 1920J P. 119 ; The Tervaeto, 11922] P. 259 ; I 

, j r. 

1500. Add. Annotations : — As to (2) Refd. Tho i 

Joannis Vatis (No. 2), [1922] P. 213. , 

Generally % Mentd. The Llandovery Castle, 
[1920J P. 119 ; The Jupiter, 11924] P. 236. i 

1501. Add. Annotation Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1502. Add. Annotation : -Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1503. Add. Annotation : - Mentd. The Joannis 
Vatis (No. 2), [1922J P. 213. 

1504. Add. Annotations : — N.F. The Volant (1842), i 

1 Win. Hob. 3S3. Consd. The Mary Caroline 
(1818), 6 Notes of Cases, 536. Refd. The 
Mellona (ISIS), 3 Win. Ilob. 16; The 
.Benares (1850). 14 Jur. 581 ; The Milan 
(1861), 5 L. T. 590. y 

1507. Add. Annotation : —Refd. The Joannis Vatis 
(No. 2), [1922] 1\ 213. « 


1508. Add. Annotaiion : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1519a. Expenses of witnesses — Though not called.] 

— Where a charge for the attendance of such 
a witness was allowed, because counsel in 
advising on evidenco thought that the witness 
was necessary : — Held : that was a dangerous 
ground on which to proceed, Ac -one upon 
which an allowance or disallowance ought 
not to be founded. — The Lord Strathcona 
(No. 3), [1926] W. N. 270, C. A. 

1520a. Measure of compensation.] — While 

it lias always been tho practice, owing to the 
nature of their calling, to allow seafaring 
witnesses to be detained on shore to give 
evidence, Ac to allow them reasonable com- 
pensation for their detention, it is a question 
for the taxing master whether a party who 
seeks to charge hia opponent with the cost 
of detaining an expensive witness has acted 
reasonably in incurring tho expense or 
whether lie ought not to have examined the 
witness on commission. 

A taxing master should bear in mind that 
a witness duly summoned is bound to attend, 
Ac the witness is not entitled to receive, as 
the measure of his compensation, the exact 
sum lie may prove he has lost by reason of 
the detention. lie is, however, entitled to 
some compensation, Ac not merely to the 
conduct money given him with his subpoena ; 
A; the wages lie is earning may afford an im- 
portant indication of wliat is fair compensa- 
tion. Hut although this is correct m the 
case of seamen, as regards captains & other 
officers, as in the case of professional 
witnesses, their earnings cannot be taken as 
a lair criterion on which to base the allow- 
ance. —The Ibis VI, -[1921J P- 255; 90 

L. J. P. 289 ; 125 L. T. 378 ; 37 T. L. R. 
557; 65 Sol. Jo. 514; 15 Asp. M. L. (J. 
237, C\ A. 

1520b. Substitute for witness.] - The expenses of a 
substitute to join a vessel from which a 
witness is necessarily taken are not allowable 
on taxation as a matter of course. — The 
Massteia, [1926] P. 180; 95 L. J. P. 109; 
135 L. T. 671 ; 42 T. L. U. 551 ; 17 Asp. 

M. L. i\ 109. 

1526. Add. Annotation : — Expld. The Ibis VI. 
[1921] P. 255. 

1527. Add. Annotation: — Expld. The Ibis VI, 
[1921] P. 255. 

1536a. “ To persons claiming to have sus- 

tained damage ” — Appearance at trial — 
Right to be heard.] — In an action of limita- 
tion of liability pltfs., the owner’s of the steam 
tug I/., addressed their writ in the usual 
manner : “ To the owners of the steamship 
I). A all other persons claiming to have sus- 
tained damage by reason of the collision 
or collisions between the II. Ac her tow Ac the 
1). on the morning of Jan. 2, 1921.” Notice 
of the action was inserted in the press. At 
the trial the owners of the steamship 7’., who 
claimed to have sustained damage by reason 
of the collision or collisions between the U. 
Ac her tow Ac tho D., appeared by counsel Ac 

advertisement for one month, the notice 
to be i>o*ted in the regrii-try Ac served 
upon tho collector of customs Ac the 
American Consul at Vancouver. — T he 
S rKEDWAY (1925), 35 B. C. It. 

CAN. 


PART HI. SECT. 18, SUB-SECT. 4. , 

1495 Iv. Clatm by assignee of 

foreign shipowner . \ — After bale of a 
ship & of all costs & charges t 

there remained in ct. a balanoe to the j 
orodit of tho ship. On an application * 


for payment nut by a resident of Van- 
com or, who claimed to be the assignee 
of the reputed owner who lived in 
California : — Held : tho application 
should bo adjourned & published in 
Victoria Ac Vancouver by notico At 
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claimed to be heard. The owners of the T. 
had commenced an action against pltfs., but 
had taken no step other than appearance at 
tho trial in the limitation suit : — Held : the 
writ made the owners of the T. parties to the 
action, & was served upon them by insertion 
in the press. — Cony Bto.iiterage, Ltd. r. 
Dalton (Owners), The Harlow (1922), 153 
L. T. Jo. 121. 

1538. Add. Ciiaiion :■ -—4 Asp. M. B. C. 27, n. 

Add. Annotation : — Retd. The Vigilant, [1921] 
P. 312. 

1541a. — Waiver of.] — In an action of 

limitation of liability under M. S. Act, 1894 
(c. (50), s. 503, pltfs. did not iile the usual 
affidavit verifying their statement of claim. 
The owners A crew of the vessel injured in 
the collision, in respect of which judgment 
had been given against pltfs. in the previous 
action, A some cargo owners appeared by 
counsel at the trial A consented to a. decree 
of limitation : —Held : a decree might be 
granted without requiring pit f. to file the 
usual aflidavit. — T he Coimbra (1923), 130 
B. T. 512 ; 10 Asp. M. B. C. 28S. 

1542. Add. Annotation : — Mentd. Brierley r. 
Brierley A Williams (1918), 31 T. B. li. 458. 

1544. Add. Annotation# : — As to (2) Refd. Mersey 
Docks A Harbour Board r. Hay, [1923J 
A. C. 345. Mentd. The Kronprin/ Olav, 
11921] r. 52 ; The Coaster (1922), 91 B. J. P. 
115. 

1546. Add. Annotation : — Mentd. Weld-BlundeU 
v. Stephens, [1920] A. C. 950. 

1547. Add. Annotation : — As to (2) Refd. Mersey 
Docks A Harbour Board v. Huy, [1923] 
A. V. 345. 

1548. Add. Annotations : — As to (2) Consd. The 
Coaster (1922), 91 B. J. P. 145. Generally, 
Mentd. Tho Kronprin/. Olav, [1921] P. 52. 

1548a. .) — Pltf. in an action of 

limitation of liability, who has paid to 
claimants a sum in satisfaction of a liability 
arising out of the collision, is under M. S. 
Act, 1894 (c. 00), s. 503, entitled, in respect 
of such payment, to share ratably with other 
claimants in the distribution of the limitation 
fund, even though such payment has beeu 
enforced by action in a foreign ct.- The 
Coaster (1922), 91 B. .1. P. 145 ; 127 B. T. 
153 ; 38 T. B. K. 511 ; 15 Asp. M. B. C. 500. 

1551a. Unascertained liability — Right of 

plaintiffs in limitation suit to claim against 
fund.] — In Feb. 1917, two Norwegian 
vessels, the ('. A the ()., eame into collision 
<fc the C. sank. In Mar. 1917, the owners of 
the cargo laden on board the C. began an 
action against tho owner's of the O. in the 
Admlty. Ot. The action was heard in May, 
1919, when both vessels were pronounced to 
blame, A accordingly it was adjudged that 
pltfs. were entitled to receive a moiety of 
the amount of their damage from defts. 
Thereupon defts., the owners of the ()., com- 
menced a limitation action against the 
owners of the G\, the owners of her cargo, A 
all persons claiming to have received damage 


I by reason of the collision. This action was 

! heard in Feb. 1920, whon a decree was pro- 

nounced limiting the liability of the owners 
of tho O. to £8 per ton on the registered 
tonnage of the O. calculated in accordance 
with M. S. Act, 1891 (e. 00). The decree 
provided that all claims wore to bo brought 
in within tln*eo months & t hat claims not so 
brought in would be excluded from sharing 
in the limitation fund. Haims were tiled 
by tho owners of tho cargo on the C\, but 
although the owners of the C. entered an 
appearance they took no further stops in tlu* 
limitation proceedings. Meanwhile, however, 
in Feb. 1919, the owners of the C. had' com- 
menced an action in Norway against the 
, owners of the (). A in June, 1920, when tho 

reference was held in the limitation proceed- 
ings A the registrar made his report, the 
i trial of the Norwegian action was still pend- 

ing. Tho owners of the O. accordingly took 
out- a summons asking that the report be 
not confirmed A that they might have leave 
to iile a claim against the fund in respect of 
any liability they might incur under the 
Norwegian proceedings. The judge declined 
to postpone the distribution of the Bind A 
dismissed the summons. Pltfs., the owners 
of the O., appealed r — Held : ( 1 ) plt fs. had 

no absolute right under the limitation sects, 
of M. S. Act, 189f (e. 00), to have the dis- 
| tribution of the fund stayed A to bring 

j forward a claim when ascertained ; (2) 

limitation proceedings do not contemplate 
! claims by pltfs., A the owners o£ the O. could 

i not iile a claim against- the. fund in their own 

right ; (3) had an application been made in 
proper form the ct. would have had a dis- 
cretion to extend the time before distributing 
the fund, in order to allow pltfs. to ascertain 
i their liability under the pending Norwegian 

judgment A to apply to the ct. to 
the distribution of the fund bo that pltfs. 
might obtain credit, for the amount payable 
under tho Norwegian judgment; hut, hav- 
ing regard to the lapse of time, A to the 
fact that limi tation proceedings contemplate 
that claims shall be brought in promptly A 
tho distribution of the fund not be unreason- 
ably delayed, the ct. had rightly exercised 
its discretion in refusing to postpone the 
distribution of tho fund. This Kronprin/ 
Olav, [1921 | P. 52; 90 B. J. P. 398; 125 
B. T. 084 ; 15 Asp. M. B. ('. 312, C. A. 

Annotation A 8 to (It) Consd. The roaster (1J1-2), 1> J 
L. J. P. ILL 

1553a. — — - - .j — The usual nde by which the 

successful pltfs. in a limitation suit are 
required to pay the costs should not be 
departed from, not wit 1 islanding that the 
litigation has boon much more expensive 
tiiaq is usual in limitation actions by reason 
of tho issues nosed by defts. Nor ought pltfs. 
to recover tlieir costs of giving bail in excess 
of the amount of their statutory liability. — 
, Charlotte (Owners) v. Theory (late) 
, (Owners), The Charlotte (1921), 153 

B. T. Jo. 69. 

j 1553b. S. J \ The Kathleen (1925). 11927J P. 
! 63, n. ; 69 Sol. Jo. 574. 
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Cases 1581—1694. English and Empire Digest Supplement, 


Part IV. — Appeals. 


1581. Citation* For “ (1878) ” read “ (1877).” 
Add. Annotation : — Mentd. Wickins v. 
Wickins, [1918] P. 265. 

1610. Add. Annotation : — Reid. Campbell v. Poliak, 
[19271 A. C. 792. 

1613a. Appeal out ol time — Discretion ol 

court to extend time — Objection that appeal 
out of time not taken promptly.] — Where 
an appeal from a decision confirming the 
report of the registrar & merchants in an 
action of damage by collision was out of 
time : — Held : as the objection that the appeal 
was out of time had not been taken at the 
earliest possible moment, the ct. would, in 
its discretion, hear the appeal. — T hk Otto- 
kar, [1921] W. N. 206, C.A 

Annotation : — Apld. London H.8. & Trading Corpn. v. 
Russian Volunteer Fleet (1920). 1 30 L. T. 007. 

1619. Add. Annotation : — Mentd. Australia 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J. P. 145. 

1620a. Advice to be in writing.] — Where 

the Ct. of Appeal sits with nautical assessors 
it is convenient that the advice of the asses- 
sors should be elicited by written questions, 
so Unit these questions & the answers may 
be available in the House of fiords. — 
Melanie (Owners) v. San Onofiie (Ovvneics) 
(1919), 95 T. Ij. 11. 507 ; 63 Sol. Jo. 552; 
1 1927 1 A. C. 162, n. ; subsequent proceedings, 
119251 A (\ 240, 11. 

Annotations Mentd. S.S. Artemisin, r. S.S. Douglas (102"*), 
111)27] \. ('. 1 (» 1. n.; S.S. AuMtralliii. !-.S. Nautilus, 11D27J 
A. r. 1 1 >. 

1622. Add. Annotation ; — Refd. Australia (Owners) 
v. Nautilus (Owners), The* Australia (1926), 
95 1,. J. P.145. 

1627. Add. Annotations : —Mentd. The Kingsway, 
[19181 P. 314; Admiralty Comrs. r. S.S. 
Susquehanna, [19261 A. (J. 655. 

1630. Add. Annotation : — Mentd. Tlic* Joannis 
Vat is (No. 2), 119221 P. 213. 

1638. Add. Annotations : - Mentd. The Clan 
Sutherland, [1918J P. 332; The Konora, 
[1921] P.90. 

1640. Add. Annotation : Refd. llontestroom 
(Owners) v. Sagaporack (Owners), Honto- 
stroom (Owners) r. Durham Castle (Owners) 
(1920), 95 U J. P. 153. 

1642. Add. Annotation : — Refd. llontestroom 
(Owners) v. Sagaporack (Owners), llonte- 
stroom (Owners) v. Durham Castle (Owners) 
(1926), 95 L. J. J*. 153. 

1642a. .] Observations of Loud Sum- 

nek on the practice of the Cl. of Appeal 
in roiewing decisions of the Admit y. Ct. 
depending on the credibility of witnesses. - 


S.S. IIONTESTROOM V. S.S. SAGAPORACK, S.S. 
IIONTESTROOM V. S.S, DURHAM CASTLE, 
[1927] A. C. 37 ; 95 L. J. P. 153 ; 136 L. T. 
33 ; 17 Asp. M. L. O. 123 ; sub nom. The 
Sagaporack, The IIontestroom, 42 T. L. R. 
741, H. L. 

Annotation : — Refd. The Baokworth, [1927] P. 250. 

1644a. Decision of court below not interfered with 
— Joinder of plaintiffs convenient — & within 
rules locally applicable — Action in rem.] — 

Marlborough Hill, Ship v. Cowan & Sons, 
No. 541a, ante. 

1646. Add. Annotations: — Apld. The Kings way, 
[1918] P. 344. Refd. Admiralty Comrs. v. 
S.S. Chekiang, [1926] A. C. 637 ; Admiralty 
Comrs. v. S.S. Susquehanna, [1926] A. C. 655. 

1648. Add. Annotations: — Refd. IIontestroom 
(Owners) v. Sagaporack (Owners), Ilonte- 
stroom (Owners) v. Durham Castle (Owners) 
(1926), 95 Ij. J. P. 153. Mentd. Australia 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J. P. 145. 

1649. Add. Annotation :— Consd. S.S. IIontestroom 
v. S.S. Sagaporack, S.S. llontestroom v. 
S.S Durham Castle, [1927] A. C. 37. 

1655a. Failure to consider important matter 

— Maritime Conventions Act, 1911 (c. 57).] — 
Where a judge sitting in Admlty. has appor- 
tioned the blame between two wrongdoing 
vessels in accordance with sect. 1 of the above 
Act, the Ct. of Appeal, if it finds that he has 
not taken into consideration at all an 
obviously important matter, is bound to 
review his decision as to the apportionment 
of blame in the same w r ay as it would if it 
had differed with him on the facts & had 
found that one of the vessels was more blame- 
worthy as regards matters in respect of which 
she was not held to blame in the ct. below. — 
The Clara Camus (1925), 134 L. T. 50 ; 10 
Asp. M. L. C. 570, C. A.; revsd . on other 
grounds (1926), 1 30 Ij. T. 291 ; 17 Asp. M. h. C. 
171,11.14. 

1666. Add. Annotation : — Mentd. Bradley v . New- 
som, [1 010 J A. C. 16. 

1674. Add. Annotations: — Mentd. The Clan 

Sutherland, [1918] P. 332 ; The Kenora, 
[1921] P. 90. 

1682. Add. Annotation : — Refd. TheModica, [1926] 
P. 72. 

1691. Add. Annotation : — As to (1) Refd. The 
Modica, [1920] P. 72. 

1694. Citations For 44 P. D. 218 ” read “8 
P. D. 218.” 

Add. Annotation : — Refd. The Modica, [1926] 
P. 72. 


PART IV. SECT. 4, SUB-SECT. 1. 
■a. In estimating aright of evidence — 
irtfncssrs not heard in court below .] — 
Where the trial judge did not hear or 
hoo the witnesses, an appellate ct. Is 
oh oom potent to appreciate the tacts 
& estimate the credibility of the evi- 
dence os the ct. of first instance. — 
Canadian Yickkhs Co., Ltd. r. Tun 
Susquuuaxna (UUP), 19 Exoh. C. It. 
110 ; 48 D. L. It. 401. — CAN. 


sb. — — I* Unesscs heard in court below. ] 
— Where the local judge in Admlty. 
has hoou & heard the witnesses &. was 
i assisted l>y two assessors, the Ex- 
chequer Ct . of Canada, sitting as a ct. 
of appeal, should not interfere with the 
decision of tho judge of first instance 
os regards pure questions of fact, 
unless It is firmly of tho opinion that 
such decision is dearly erroneous. — 
Fraseh v. S.S. Ajctrc (1020). 20 Exoh. 
C. R. 39; 56 D. L. R. 440; (1921), 


20 Kxeh. C. R. 450 ; 03 D. L. R. 543.— 
CAN. 

PART IV. SECT. 4, SUB-SECT. 3.— A. 

1000 ii. .J— The 

amount of salvage reward is in the 
discretion of the ct., &, unless the same 
' is excessive, an appellate tribunal 
ought not to Interfere. — Snip Seneca 
v. Macdonald, [1923J Exch. C. R. 
177 ; affg., [1923] Exch. C. R. 13.— 
CAN. 
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Part V. — Jurisdiction and Practice of other Courts having 

Admiralty Jurisdiction. 


1710. Add . Citation : — 14 Asp. M. L. O. 21. 

1717. Add . CitatioJis : — sub nom. Re Perfect v. 
Poynteh, R. v. Essex County Court Judge, 
" 53 L. J. Q. B. 423 ; sub nom . R. v. Abdy, 32 
W. R. 754. 

1719. Add. Annotation : — Mentd. Leopold Walford 
(London) v. Les Affrcteurs Reunis Soe. 
Anon., [1918] 2 K. B. 498. 

1722. Add. Annotation : — Apld. The Norfolk Coast 
(1922), 153 L. T. Jo. 450. 

1723a. .] — A collision took place in the 

Thames between the dumb barge U. & tho 
steamer C. Proceedings wore commenced by 
the owners of H. in the High Ct., but the 
action was subsequently settled, the owners 
of the H. accepting £48 10s. in satisfaction 
of their claim. Defts. objected to payment 
of pltfs. * costs on tho High Ct. scale, on tho 
ground that tho matter was within the ( 
Admlty. jurisdiction of the county ct., where i 
the action should have been commenced : — i 
Held : pltfs. wore warranted in commencing j 
proceedings in the High Ct. & were entitled ' 
to have their costs taxed on the nigh Ct. I 
scale. — The Norfolk Coast (1922), 153 i 
L. T. Jo. 450. 

1729. Add. Annotation : -Mentd. Mancomunidad 
Del Vapor JKrumiz v. Royal Exchange 
Asscc., 11927] 1 K. ». 507. 

1732. Add. Annotation : — Apld. The Norfolk 
Coast (1922), 153 L. T. Jo. 450. 

1740. Add. A?moiation : — Mentd. llontestroom 
(Owners) v. Sagaporack (Owners), Honte- 
stroom (Owners) v. Durham Castle (Owners) 
(1926), 95 L. 3. P. 153. 

1745. Add. Annotation : — Mentd. Hontestroom 
(Owners) v. Sagaporack (Owners), Jlonte- 
stroora (Owners) v. Durham Castle (Owners) 
(1926), 95 L. J. P. 153. 

1750. Add. Annotation : — Retd. The British Trade, 
[1924] P. 104. 


1751. Add. Annotation : — As to (2) Refd. The 
Ambatiolos, The Cephalonia, [1923] P. 68. 

1752. Add. Annotation : — Reid. The Ambatiolos, 
The Cephalonia, [1023] P. 68. 

1766. Add. Annotation: — Refd. Australia (Owners) 
v . Nautilus (Owners), Tho Australia (1920), 
95 L. J. P. 145. 

1769. Add. Annotation : — Generally , Mentd. The 
Ambatielos, Tho Cephalonia, [1923] P. 68. 

1793. Add. Annotation : — Mentd. Tho Tervacte, 
[1922] P. 259. 

1794. Add. Citation : 13 Moo. P. C. C. 132 ; 15 

R. R. 50. 

Add. Annotation: Refd. The Yuri Maru, 
The Worcm |1927] A. C. 900. 

1794a. — That of High Court before 1890.] — 

(1) Tho effect of Colonial Cis. of Admlty. Act, 
1890 (e. 27), s. 2 (2), is to limit tie* jurisdiction 
of colonial et.s. of admlty. established under 
the Act to tin* admlty. jurisdiction of the 
High (1. of England as it existed at. the 
passing of the Act; the extension of tho 
admlty. jurisdict ion of the High Ct.. by Jud. 
(Consolidation) Act., 1925 (e. 49), s. 22, does 
not. apply to colonial cts. of admit y. 

(2) The Exch. Ct . of Canada has not, under 
sect. 22 (1) (xii) of the above* Act of 1925, 
jurisdiction in rent to try an action for 
damage's for breach of a charter party. -The 
Yuui Maimt, The Woron, J1927] A. V. 906; 
13 T. I a. R 69s ; sub nom. Snia Yihcom* 
Sex i eta, etc. o. S.S. Yuiti Maud, Canadian 
American Shipping Ce>. r. S.S. Wohan, 96 
L. J. P. C. 137 ; 137 L. T. 717 ; 71 Sol. Jo. 
619, P. C. 

1795. Add. Annotation : Refd. The Yuri Maru, 
The Woron, |lifc7] A. C. 906. 

1796. Add. Annola ion : — Generally , Mentd. The 
British Trade, [1924] P. 10 1. 

1811a. Action in rem for damages for breach 

of charterparty.] -The Yuri Maru, The 
Woron, Ne>. 1791a, anU. 


PART V. SECT. 5. 

a i. Plea of forum rum con- 

veniens .) — Circumstances iii which plea 
sustained. — L a Sooif.Tfc i»u <Jaz i>k 
Paris v. La SociEt*. Anontmk dk 
Navigation ** Lrs Armateurs Fran- 
CAIS,” [1926] «. C. (H. L.) 13.— SCOT. 

PART V. SECT. 7, SUB-SECT. 1. 

ci. Necessaries. ] — A claim for 

necessaries can bo enforced in a colonial 
ct. by a suit in rem. — The 
abu v. Bmu Sc Co. (1923), 
Ran. 78.— IND. 


admiralty 
Heiwa M 
I. L. R. 1 


PART V. SECT. 7, SUB-SECT. 2. 

o (p. 253) L .] — Although 

the Exch. Ct. of Canada on its Admlty. 
side sits in Canada, it administers the 
maritime law of England in like manner 
as if the oause of action were being tried 
Sc disposed of In the English Ct. of 
Admlty. — Robiulabd v. The St. 
Roch & Charlakp (1921), 62 D. It . R. 
145 ; 21 Exch. C. R. 132. — CAN. 

e (p. 253) U. Necessaries — 

Ship not “ under arrest. 9 *} — Where a ship 
is not under arrest Sc its owner is domi- 
ciled In Canada, the Exch. Ct. of Canada 
has no jtuisdiotion over an action for 


repairs or necessaries supplied to the 
ship. — Staok v . The Barge Leopolp 
(1919), 18 Exch. C. R. 325.— CAN. 

f <p. 253) i. .]— 

Subject to tho exceptions mentioned in 
Canada Shipping Act., 1906 (c. 113), b. 
191, in an action for seaman's wages 
earned on a ship registered in Canada, 
where the amount of recovery is Jess, 
ai though tho amount sued on is more 
than $200, the Exch. Ct. in Admlty. is 
without jurisdiction, — Kouamk v. ri.H. 
Maplecotjrt (1921), 21 Exch. C. R. 
220.— CAN. 

so. Stevedores ’ claims.) — 

Pltfs., stevedores, entered Lnto a 
contract to load a vessel on its arrival 
at Montreal. The captain of the ship 
refused to allow them to load the 
vessel, St thereupon the ship was 
arrested on a claim for damages arising 
out of breach of the contract : — U eld : 
(1) the admlty. jurisdiction of tho ct. 
was no greater than the admlty. 
jurisdiction of the High Ct. of Eng- 
land ; (2) upon the facts the ct. had 
nojurisdiction to entertain the action. 

WOLFE V. S.S. CLKARPOOL (1920), 

20 Exch. C. R. 153.— CAN. 

sd. .] — Tho Exch. Ct. of 

Canada has jurisdiction over stevedores 
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claims. — J. P. Fkunh v. The Ingklry, 
[1923J Exch. C. It. 208.— CAN. 

Maritime hen — (’rented by 
fonujn lair.] Sir Noh. 318 i, 348 ii, 
j anti . 

sf. Appellal jurisdiction — 

Necessity f nr leave to appeal — Inter- 
locutory judgment .] — Tho Exch. Ci.. 
sitting in appeal, cannot entertain an 
appeal from an interlocutory decree 
without loavo having previously been 
ohtainod from either the local judge In 
admlty. or from tho Judge of the 
Exch. Ct. — Johnson & Macutay v. 
S.S. Charles S. Neff (No. l) (1918), 
17 Exch. C. It. 155.— CAN. 

sk. •] — • 

(1) Where by statute an appeal is 
given to the Exch. Ct. of Canada from 
an interlocutory Judgment or order, 
upon permission so to appeal having 
been previously obtained, 8c when no 
such permission has been obtained, the 
ct. has no j urisdiotlon to hear the 
appeal. 

(2) The judgment of a local judge 
of admlty. confirming a taxation by 
the district registrar of the marshal's 
bill for services, etc., relating to the 
care of the ship whilst in his custody 
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in an interlocutory judgment. — M c- 
Cullough v. The Samuel Marshall, 
Eliasoph v. Steel Co. of Can. 
(Que.) (1922), 08 D. L. R. 729 ; 21 
Exch. C. R. 351. — CAN. 

ftl. A ppeal as to costs • ] j 

— SemtAc : appeals involving merely a J 
question of costs should not be enter- f 
taincd, more ^particularly when the , 
appeal is from the decision of the trial j 
judge confirming the findings of the I 
taxing master, or when the matter is j 
only one of quantum involving the 
exercise of his discretion. — M cCul- 
lough v. The Samuel Marshall, | 

" Co. of Can. t 

(Que.) (1922), 68 D. L. R. 729 ; 21 
Exch. C. R. 351.— CAN. 

Transfer of action from one 

admiralty district to another ,J — See , 
cases t i, w l, post. 

am . Exercise of j urisdict inn- - Ap - j 

pelted v j or indicium — Quest urns of fact, j-— 
Whore the local judge in udinlty. has 
seen & heard the witnesses Hz was , 
assisted by two assessors, the Exch. 1 
Ct. of Canada, sit ting as a ct. of appeal, 
should not interfere with the decision 1 
of the Judge of first instance as regards | 
pure questions of fact, unless it is i 
firmly of opinion that such decision is 
erroneous. — F kaher v. S.S. Aztec 
( 1920). 20 Exch. C. K. 80 ; 56 T). L. R. , 
440 ; (1021), 20 Exch. C. it. 450; 

63 1). L. Ft. 64 8.— CAN. 

sn. - - Dismissal of ap- 


I peal for want of prosecution .] — There is 
no distinction in principle to be drawn 
between the inherent authority of the 
ct. to order the dismissal of a caso on 
appeal for want of prosecution, & 
the dismissal of one at first instance. — 
McCullough v. The Samuel Mar- 1 
SHALL, ELMHOriJ V. STEEL CO. OF , 
Can. (Que.) (1922), 70 1). L. R. 10; I 
21 Exch. C. II. 420.— CAN. 

t i. Transfer of action — 

Convenience.] — (1) It is in the discre* | 
tion of the ct. to order the removal of ■ 
a suit from one district to another I 
upon cause shown. ! 

(2) The determining factor in grant- I 
ing such an order is that of general I 
convenience to the parties. — Johnson { 
r. The Charles H. Neff (1918), 21 
Excli. C. K. 171.— CAN. | 

wi. .]— On the ground 1 

of comity, the Exch. Ct. will not | 
entertain an application for the transfer i 
of a cause from one udinlty. district to { 
another wit hout t lie application having 
llrst. been made before the local judge. ! 
— Joiikhon <fc Mackay t\ S.S. Charles I 
S. Neff (No. 2) (1918), 17 Exch. C. it. 
168.— CAN. 

PART V. SECT. 7, SUB-SECT. 3. | 

so. JJujh C ourt .] — The High Ct. is I 
a colonial ct. of Admlty. & has juris- i 
diction in tin action by consignees 
the owner of which is 1 


not domiciled in Australia, for dell very 
in a damaged condition of goods for 
which the consignees hold a bill of 
lading issued by tho master of tho 
ship. — Sharp (John) & Sons, Ltd. v. 
The Katherine Mackali (192-1), 34 
C. L. it. 420.— A US. 


PART V. SECT. 7, SUB-SECT. 5. 

ri. 'Tort of master within 

jurisdiction.] — If a tort Is committed 
within tho jurisdiction of the ct. by 
tho master of a ship, being a pert - 
arinus , against a member of his crew, 
also a peregrinus > tlic ct. has juris- 
diction to arrest tho tort feasor or his 
goods, 8: to try an action based upon 
tho tort ; but the commission of such 
a tort Is not a ground for attaching the 
ship to found jurisdiction unless the 
master has an interest in the ship. — 
Nolan v. S.S. Russel Haverside, 
[1921] C. P. L>. 136.— S. AF. 

■p. Action inrem — Necessaries — 

What law applicable .] — In a claim 
m rem against the proceeds of a vessel 
lor a sum of money alleged to have 
been expended for repairs & neces- 
saries in priority to prior mtgecs. 
of tho vessel the law to ho applied 
is English admlty. law & not Roman- 
Dutch Law. — Crooks & Co. t\ Agri- 
cultural Co-operative Union, Ltd.. 
[1922] App 1). 423 ; 42 N. L. R. 216.- 
S. A 


32 



VoJ. I. — Cases 1—105. 


AGENCY. 

Part I. — The Relation of Agency. 


1. Add. Annotation : — Consd. Clayton-Givono 
v . De Oourville (1020), 30 T. L. It. 700. 

3. Add. Amiotations : — Mentd. Keen r. Mear, 
[1020] 2 Oh. 571; Jones (Holloway) r. 
Wood] louse. [1923] 2 K. B. 117 ; Prater r. 
Blatspiel, Stamp A: Heaeoek, [192IJ 1 K. B. 
r>60 ; Tam r. Seanlan, AYilsen. Andt'rsen v. 
Collins. Muller (London) v Let hem. Muller ?\ 
I K (Vunrs (1027), 15 T L R 53 

7. Add. Annotations: — Mentd. London Joint 
Stock Bank v. Macmillan A: Arthur, [191KJ 
A. <\ 777 ; Joaehimson r. Swiss Bank 
Corpn., [1921] 3 K. B. lit). 

8. Add. Annotations : — Mentd. He Richardson, 
Pole v. Pattenden, [1920] 1 Oh- -123; Taylor 
v. Davies, [1920] A. C 039 ; Dominion Goal 
Co. v. M&skinonge S.S. (’o., [1922] 2 K. B. 
132. 

14. Add. Annotation: — Mentd. Boynton r. 
Richardson (1921), 09 Sol. Jo. 107. 

15. Add. A nnot(d(on : — Refd. Wisbech R. <\ r. 
Ward, [1 927 | 2 K. H. 550. 

16. Add. A nnotafions : —Consd. Wisbech It DP 


r Ward (1927). 91 J. P. 200. Refd. Bright man 
v. Tate, [1919] 1 K. B. 403 ; Boynton v. 
Richardson (1924), 09 Sol. Jo. 107. 

17. Add. Annotations : -Mentd. Koikes i\ Kim;, 
119231 1 K. B. 282; Low t her r. Harris. 
L 1927 1 1 K. B 393. 

19. Add. Annotations : Jx to (2) Refd. A.-(L r. 
De Keyser's Royal Hotel, [1920 J A. t\ 5t)S. 
Generally. Mentd. ().nkle\ r Wilson. | 19271 
2 K H. 279. 

21. Add. Annotation: -Refd. Tnvlor r. Davit's, 
Li 920] A. V. 030. 

28. Add. Annotation : -Mentd. Lamb v. Wright, 
[19211 1 K. B. 857. 

29. Add. Annotations ; —Refd. He Kaufman Segal 
\ Douih, Ex p. The Trustee, [1923| 2 Ch. 89. 
Mentd. Lamb r. Wright, [1921) 1 K. B. 857. 

31. Add. Annotations : Mentd. Itohinson r. 
Marsh, [1921} 2 K. H. 010; Hradford v 
Priee (1923), 92 L. J. K. B. ST I . 

35. Add. Annotation : Mentd. \ kt D.mipskibs 
Stems! ad r. iVarson (1927), 137 L T. 533. 


Part II - Competency of Parties — Acts which can be 

done by 


37. Add. Annotation Reid. Dodd v . Amalga- 
mated Marine Workers’ Pmon, [1921] 1 Oh. 
110. 

40. Add. Annotation : -Refd. Dodd v. Amalga- 
mated Marine Workers’ Union, [1921] 1 Ch. 
110 . 

53. Add. Annotation : — Mentd. L. A: N. E. Ry. v. 
Easington Union Assmt. Com. A; Easington- 
with-Thorpe Parish Council (1925), 95 L. J. 
K. B. 255. 

68. Add. Annotations : — Generally , Refd. tic Ellis, 
[19*25] 1 Ch. 504 ; Huddersfield Erne Wor- 
steds v. Todd 11925), 42 T. L. R. 52. Mentd. 
lie Ijee, Ex p. Crunwaldt (1919), 89 L. J. K. B. 


an Agent. 

301 ; He Bankruptcy .Notice, [1921 | 2 Ph. 
70. 

69. For “Dramatic Copyright Act, 1888, 99 read 
“ Dramatic Copyright Act, 1833.” 

87. Add. Annotation : -Mentd. Banbury e. Bank 
oi Montreal, [19iS| A. C. 020. 

88. Add. Annotation : - Refd. Banbury r. Bank 
of Mout real, [IblSj A. P. 020. 

90. Add. Annotation : Mentd. \ e.isey i\ Beard - 
i sley (1921), 23 L. G. B. 1 IS. 

91. Add. Annotations Mentd. ('.'lyzcr, Irvine v. 
Board of Trade (1925), 95 L.J. K. B. 131. 
Refd. Wigg r A -(J ol tin* Irish Free Slate 
(1927), 90 L J P P Ss 


Part 111. — Classes of Agents. 

105. Add. Annotation : — Mentd. Collins v. Hopkins, [1923] 2 K. B. til 7. 


PART I. 

1 ii. .] —The* relation of 

principal & agent only arises when the 
person called the agent lias authority 
expressed or implied to act on bchulf 
of the other called the principal, 6c 
consents ho to act. — SviniJk v. .slat- 
taiu> (1919), *21 W. A. h. 11. 19.— A US. , 

2 i. .] — Hr Id : in the circum- I 

stances despite the designation of deft, i 
as agent by pltf., the real relationship 
between the parties was that of pur- I 
chaser 6r sellei. — Bkidgeford 
D ixox, 1 191 8 J K L». Ij. lofi. — S. AF. 

sa. Agent distinguiahid from — Joint 
adventurer.] —The distinction between 
the position of a joint adventurer & 
an ordinary agent buying for his 
principal with the understanding that 
he is to bo remunerated for his Her 
vices, pointed out. — Sun ox r. PuiieT | 


(1921), 00 (). L. It. 281. — CAN. 

ai. ] — Where a consignee 

of good** ioi sale is authorised to sell 
them at a eertaln minimum puee 6, 
told that whatever amount ho obtaliiH 
ubovr that puce will be itis commis-ion, 
the relationship between consignor 6c 
consignee is that of principal 6: agent. 
— ]{ja riRorwtv r. llioos A: 1vli:\, 

r i92.*i] 3 u. l. u. ; ir> 2 .jj 2 w. w. 

Ji 102 ; 19 Sask. Jj. it. 192. CAN. 

26 iv. — - J (>ii u r. v av 

Avlm (Alta.) (1911). *2s \\ L. K. S7«. 

-CAN. 


27xu. .]— Deft-. gave to | 

pitf. a written order to ship goods from 
Kugland on aeeount of defta., 6c pltf. | 
ordered goods fioin a manufacturer , 
in England to be Hhlpped in per- | 
formance of this order: — -Held: *he 
relationship between the parties was | 


that of prineipal 6c agent, not of 
vendor 6c purchastr. Brumes v. 
Itooi'i., [192*2 ] N. Z. Ji It 0 i 9. — N.Z. 

27 xdi. — - . J I *u ssi v r I vs- 

juamw, K'l c. (1919), ].*> Tub. Jj Ji 1)7. 
— AUS. 

PART III. 

108 i. Broker. 1 — A broker is an agent, 
of a special kind. A htokci who 
approaches a buvci oi seller acts m t lie 
llrst instance as agent of the person 
who employs him, but. dueetlv the 
other party ih uhijk of the ia< t that 
lie is a broker, in Incomes tin* ag< nt 
of both pur tie-, not with a plenun 
power to bind both parties i s lie 
chooses, l)iit to eommurneate in t a ecu 
them until they are ad idt m — Ja' ohs 
JLkviiatk & Bhaupk v. Kroons tad 
K oLLi.lt MriJ.s, (1921] O 38 - 

S. AF. 



Cases 127a— 166. 
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127a. .] — Pltfs. bought from the first defts. i 

a quantity of soed under a written contract, j 
which stated that the first defts., through j 
the agency of the second defts., acting as del 
credere agents, soJd the seed to pltfs. The I 
second defts. were paid a commission by tho 
first defts.. He received nothing from pltfs. 
The first defts. were unable to deliver the 
goods. In an action for damages : — Held :• 
as the second defts. were not in fact the 


agents of pltfs. but only of the first defts., & 
as the mere description of the second defts. 
as del credere agents, without any further 
words making them del credere agents of 
either party in particular, did not make 
them agents of pltfs., the action failed 
as against the second defts. — Nouvelles 
1IUILERIES ANVERSOI8ES 8. A. V . MANN 
(II. C.) He Co. (1024), 40 T. L. It. 804. 


Part IV. — Formation and Evidence of the Contract of 

Agency. 


143. Add. Annotation - Generally , Mentd. Ariadne 

S.S. Co. v. JVIcKclvic, (1022] 1 K. B. 518. 

156. Add. Annotation Reid. Thirkell v. (Iambi, 
(1010] 2 K. B. 500. 

167. Add. Annotations : Apld. Orindell v. Bass, I 
1 1020 | 2 Ch. 487. Reid. Thirkell v. Camhi, 

1 1010 J 2 K. B. 500. Mentd. North ?>. Loomes, 
11010J 1 Ch. :178. 

164a. Counsel — Signing pleadings.] — B., the 

owner of freehold premises, agreed to soil 
them G> E., but there was no memorandum 
in writing to satisfy Stat. Brands. B. then 
agreed to sell the premises to (j.. He a valid 
contract waw executed, which B. did not 
perform. (3. brought an action for specific 
performance against B., who by her defence 
signed by counsel pleaded the contract with 
JO. in terms that made* the pleading a valid 
memorandum within the statute. (3. added 
10. as a deft, to the action ; He 10., by a 


counterclaim, claimed specific performance 
of his agreement : — Held : counsel was the 
duly authorised agent of B. to sign the 
pleading He to plead the contract with E., & 
although the signing of a memorandum within 
Stat. Frauds was not in the minds of either 
counsel or client, tho pleading, os signed by 
counsel before E. was a party to the action, 
was a valid memorandum to satisfy the 
statute, & E. was entitled to judgment on 
his counterclaim, & G.’s action against B. 
must bo dismissed. — Grind ell v . Bass, 
[1020] 2 Ch. 487 ; 89 L. J. Oh. 591; 124 
Li. T. 211 ; 30 T. L. K. 807. 

Annotation • — Consd. Furr, Smith c. Messers (1027), 44 

T. L. It. 18 . 

165. Add. Annotations : — -Consd. Keen v. Mear, 
f 1 920 1 2 Oh. 57 4. Dlstd. Lewcoek v. Bromley 
(1920), 127 E. T. I JO. 

166. Add. Annotation: — Refd. Cohen v. Roche 
(1020), 95 K. J. K. B. 045. 


PART IV. SECT. 2, SUB-SECT. 1. 

149 iii. — Sfatvtf of Alberta, 

1901} (r. 27).] —It is merely the torniH 
of the age noj agreement, whether they 
mnv he meagre or detailed, that must 
he in writing undet the ubo\e Aet. 
The price A* t lie other ternm of the pro- 
posed wale may or muy not ho men- 
tioned. Jf they are, in tho circum- 
stances, an essential part of tho 
ugeney agreement they ought to be in 
writing Out it in a client ion of 
interpretation, even since the statute, 
whether the ternm mentioned an Uioho 
of the proposed wale are intended merely 
u.s a basis on which the agent may 
negotiate or urc intended to bind tho 
agent strictly to a sale on the named 
terms before he can claim his com- 
mission - K i \(J r. St'HON. [ 1 9 1 K ] 3 
W. W U 892 ; 41 D. L R 111.— CAN. 

149 iv. - -- - — Jtcal Estate Com- 
mission .1(7, II. S. 1922 (e. 139), 
a 2 ] The fact Hint n written instru- 
ment cMdencing an agreement for tho 
anlo of laud does not contain all the 
terms of the agreciueut does not pre- 
vent it liolug sufficient to satisfy the 
proviso to the above sect., if it is one 
which the ct. will order to he rcctitiod 
to include the terms agreed on but 
omitted by mutual mistake, & which 
when so recti lied will be enforceable by 
tho parties thereto subject to such 
legal or equitable defences available 
to either of them as the agent who 
effected the agreement cannot, be held 
accountable for. — Hanton t\ Sted- 
MAN, |192.')J 1 VV. W. It. 642.— CAN. 

149 v. Auctioneers <f* ( om- i 

mission Afjrnts* Act, 1922, s. 23 — | 
Suflicmictf of again/ contract .] — So long 
ftH the relationship of principal & agent 
in respect of tho transaction is evi- 
denced in writing, tho mischief uimed 
at by tho above sect, has boon duly 
met £e the requirement* of tbf wet. 


satisfied, A’ tho other terms of tho 
ugeney conlruct may be effectively 
made & effectively varied verbally. — 
Cannikkk v. Howik, 11925] S. K. Q. 
121 ; 19 Q. J. P. 57.— A US. 

149 vi. .1 — So long ns 

the rolution of principal & agent in 
respect of the transaction in question 
lias liecn evidenced in writing, tho 
requirements of tho above sect, have 
been complied with, & an> document 
signed by pltf. at any time before 
action brought, which evidences tho 
essential fact, the existence of tho 
relationship in respect of the trans- 
action in question, is sufficient to 
comply with the Act. It is sufficient 
if tho writing manifests a present in- 
tention of engaging or appointing the 
agent in respect of a transaction by 
any suitable words, whether contained 
in one document signed by deft.., or in 
several documents, sufficiently inter- 
connected by internal reference, either 
direct or inferential, one or more of 
which are signed by deft., manifesting 
such intention on his part.- — S ki print 
v. KVRMls, (19251 8. It. y. 129 ; 19 

y. J. P. 47— AUS. 

149 vii. .1 — UoAcn r. 

Houtni, 1 1926] S. R. Q. 24 ; 20 Q. J. P. 
113.— AUS. 

Necessity for contract to pay com- 
mission for services in reference to the 
sale of land to be in writing, sec Nos. 
1064 xiva-1664 xivl, post. 

g i. Land Agents Act , 1912— 

When applicable.}— Deft. Intimated to 
pltf. that he had been instructed to 
sell a property by private sale. Pltf., 
an accountant, to*d deft, that he could 
introduce a probable purchaser, & 
would do so If deft, would pay pltf. 
half the commission payable by the 
owner of the property to deft, in the 
event of a sal© being effected. Deft. 

O A 


agreed, & on the same day pltf. intro- 
duced II. to deft, with whom a sal© 
was arranged. Pltf. in his evidence 
Htnted that he was not a land agent, & 
for the preceding live years had had 
no transactions for the sale of land 
except the one in question:* — Held: 
the arrangement between the parties 
was not one of a scries nor the com- 
mencement of a series of transactions, 
but a solitury transaction, & pltf. was- 
not a land agent within the above 
Act.— Cook f. r. Wallace (1914), 33. 
N. Z. L. It. 1054.— N.Z. 

g ii. .1 — Land Agents 

Aet , 1 912, s. 1 3, applies only to persons 
carrying on land agency as a business, 
& docs not extend to casual agency 
outside the scope of the agent's 
business.— Clifton v. Johnstone, 
11921] N. Z. 1,. It. 35.— N.Z. 

g iii. Effect of .) — The effect 

of Land Agents Act, 1912, s. 13, is not 
to iirnko the contract of agency Illegal 
by reason of the want of written autho- 
rity, but merely to prevent the agent 
from recovering his commission by 
action. — (I lahoow r. IIooi>, [1920] 
N. Z. L. K. 586.— N.Z. 

g iv. Form of appoint ** 

ment .] — An appointment of a land 
agent under s. 13 of the above Act 
must bo signed by the principal him- 
self & is not sufficient if signed by on 
agent on hia behalf. — Buchanan e. 
Samson, [1922] N. Z. L. R. 658. — 
N.Z. 

g v. Land Agents Act , 1921 — 

Form of appointment — Xced not be in 
xcriting.}— Oliver r. Dickisbon, [1927] 
N. Z. L. R. 411.— N.Z. 

Necessity for contra of to pay com- 
mission for services in reference to the 
sale of land to be in writing, see Noe. 
1664 xiva-1664 xivl, post, 



VoL L — Agency. Cases 171 — 272. 


171. Add. Annotation : — Mentd. Clayton- Greene 
v. Do Courvillc (1920), 30 T. L. R. 790. 

182. Add . Annotations: — As to (1) Refd. Falcon 
v. Famous Players Film Co. (1925). 42 T. L. It. 
91. Generally , Mentd. Performing Right 
Sac. v. Mitchell & Booker, (1924] 1 K. B. 702. 

189. Add, Citation 21 J. P. 4. 

Add. Annotations : — As to ( 1 ) Consd. Kemp r. 
Elislia, [1918] 1 K, B. 228. As to (2) Refd. 
Bygraves v. Dicker, [1923] 2 K. B. 585. 

190. Add. Annotation : — Generally , Mentd. Cohen 
v, Rothfleld, [1919] 1 K. B. 410. 

192. Add, Annotations : — As to (1 ) Consd. Perform- 
ing Right Soc. v. Oiryl Theatrical Syndicate, 
[1924] 1 K. B. 1. Refd. Performing Right 
Soc. v . Mitchell & Booker, [1921] 1 K. 11. 702. 

196. Add, Annotations : — Distd. Keeling v. Pearl 
Assce. (1923), 129 U. T. 573. Consd. Paxman 
v. Union Assee. Soc. (1923), 39 T. L. R. 421. 

203. Add. Annotation : — Refd. Pratt v. Patrick, 
[1921] 1 K. B. 488. 

210. Add. Annotation : — Mentd. Yorke v. York- 
shire Insce., [1918] 1 K. B. 002. 

Sect. 4. — AGENCY OF NECESSITY (Vol. I., p. 293). 
For “ See Huhuand & Wife ; SinrriNG & 
Navigation,” substitute as follows: - 

215a. Extent of doctrine.] An agency of neces- 
sity can arise in other cases than that of 
carriers by Jan<l or sea or the acceptor of a 
bill of exchange for t he honour of the drawer. 
Extraordinary circumstances, such as war 
conditions, which make it impossible lor a j 
buyer of goods on behalf of n principal abroad 1 
either to despatch them or to communicate 
with him, would entitle the buyer to sell the 
goods as an agent of necessity. But in 
order to establish an agency ol necessity the 
agent must prove that there was an actual 
& definite commercial necessity for the sale, 
& that the transaction was bond fide in the 
interest of the principal. 

When 1 au agent in Ijondon bought skins 


in 1915 & 191 6 to be forwarded to his principal 
in Roumania as the principal might direct, 
«& in consequence of the occupation or 
Roumania by the Germans in 1916, the agent 
was unable to send the skins to his principal 
or communicate with him, & the agent there- 
upon sold the skins without authority : — 
Held : the agent had failed to establish 
agency of necessity because {a) the deteriora- 
tion of the furs might have been prevented 
by putting them in cold storage at a com- 
paratively small expense, &, moreover, they 
had steadily increased in value, & (b) the 
agent had not acted bond fide in selling the 
skins. — P hagku v. Blatspiel, Stamp & 
Heacock, Eti>., [1921] l K. B. 566; 93 
U. J. K. B. 110 ; 130 U. T. 672 ; 40 T. L. R. 
287 ; 68 Sol. do. 460. 

Aluminium Consd. .It bam r. Ottoman, Hank, [1 927 1 2 K. H. 
254. 

See, also , original volume, p. 319, No. 390. 

215b. Repayment to agent of necessity.] — 

Pontyphidd Union v. Dhew, [1927] 1 K. B. 
214 ; 95 h. ,1. K. B. 1030 ; 136 L. T. 83 ; 90 
.1. P. 169 ; 42 T. U. R. 677 ; 70 Sol. Jo. 795 ; 
24 D. U. It. 105, V. A. 

215c. — .] Observations by Nchutton, L.J.. 

on the limits ot the doctrine. Jfhakv r. 
Ottoman Bank, 1 1 0157 j 2 K. B. 251 ; 96 
L. .r. K. B. 58 1 ; 137 L. T. 101 ; 1 * T. J,. R. 
369 ; 32 Com. ('as. 228, V. \. 

Power to delegate in cases of supervening 
necessity.] - See original v ohmic, pp. 390, 391 , 
Nos. 939-912. 

Authority of carrier of goods Land carrier.] — 

Se< ( 1 AHi{Ji]Rs, Vol. VIII., pp. 26, 35, Nos. 
151, 201. 

Master of ship.] S<e Shipping A Naviga- 
tion. 

Authority of wife to pledge husband’s credit.J — 

See J1 unhand A Wife. 

Acceptance of bill of exchange for honour of 
drawer.] —See Bikes of Exchange, Vol. VI., 
pp. 415, 116. 


Part V. — Authority of the Agent. 

246. Add. Annotation : - Refd. Ralli v. Compania I 272. Add. Annotation : Refd. Reekitt r. Barnett, 
Naviera Sota y Aziutr, [1920J2 K. B. 287. | IVmbroke A Slatei (1927), 1 1 T. D. R. 63. 


PART IV. SECT. 3, SUB-SECT. 1. 

171 iv. .] — The onus ot estab- 
lishing the authority of an agent is 
upon the person who seeks to bind the 
principal.- sievknh v. Mi.RCiiANia 
IU\K os Cvnadv, 1 1020] 1 W. W. It. 
«»2 : 49 JO. L. It. 52t> ; 30 Man. h. It. 
46.— CAN. 

176 v. ( laim to goods of princi- 

pal — In possession of third party . ] — 
If a person other than the ow ner makes 
a demand for return of goods in pos- 
session of a third part} , he should 
presout credentials or some written 
authority to show that lie is acting as 
agent of the owner. — C 'kaim t>. Mr- 
CreaTH, [1022] 2 W. W. It. 1276.— 
CAN. 

176 vi. .]— Plumb r. XV. C. 

MacDonald IIegisikbed, Latimer r. 
Foster Tobacco Co. t Liu. <1024;, 27 
O. W. N. 365— CAN. 

177 v. 1 — If A baa entered 

into a contract to purchase land it is 
open to B. to show by parol evidence 
that A. did so as his agent he to ask for 
a declaration of that agency. — 
Vaselexak v. Vaselexak, [ 1021 J 1 


W. W. It. 880 ; 57 I). L. It. 37 , 10 
Alta L. U 250.— CAN. 

177 vi. — .] — A husband obtained 

from his wife authont} to uet on h< i 
behalf:- Ilf Id : it was competent to 
' prove the authonty by paiol evident* . 
, — Walker v. JIlnduy, [1025] 8. C. 
855.— SCOT. 

j 177 vii. .] Wheio a conti.ut 

i is entered into by a peison in Ins own 
name, but as agent of another, it m 
the coat i art itself there Js no spec nil 
j description or assertion of pioperty the 
agency may bo proved by parol, 
i Mrbhov v. Head, [1020) 1 J>. L. It 
00 » ; 5» (). L. 11. 210.— CAN. 


PART IV. SECT. 3, SUB-SECT. 2. 

sb. Person entering into contract “ act- 
ing on bihalf of another ."] — To say that 
a man enteied into a contract “acting 
on behalf of another *’ is to allege in the 
absence of any qualifying statement, 
that he entered into it as the agent of 
that other. — L ind v. Spicer Brothers 
(Ajuica), Ltd., [1917] App. D. 147. — 
8. AF. 


PART V. SECT. 2, SUB-SECT. 1. 


recital . J -A powei of attorney enabling 
an agent to grant a leasers not invoked 
by the let urn of the landlord to the 
Undid Kingdom, oven though the 
document containing the power of 
attorney slates that it 1 h granted 
owing to the giantoi being about to 
depart fiom the United Kingdom. 
Graham v. Man derm (1918), 53 

1. L. T. 5. IR. 


258 Hi. — .J Tbei < ih no 

power in an agent, acting undei general 
power of attorney, to pr< sc id an 
insolvency petition on behalf of his 
principal, unless the power expressly 
authorises such act. Hi (Jhman (1919), 
49 N. L. H 1 7. — S. AF. 


277 iv. — — .) — F'ower to 

borrow money Ac secure its repayment 
by nitgo. is not to bo inferred merely 
from general powers added to an 
enumeration of speciiie powers in a 
power of attorney, unless the exercise 
of such a power is strictly necessary 
to curiy out the express purpose of 
the instrument or the acts specifically 


35 



Cases 281 — 338a. 


English and Empire Digest Supplement. 


281. Add. Annotation : — Refd. Underwood v. Bank ' 
of Liverpool, Same r. Bnrchiys Bank, [1924J 
1 K. Ik 775. 

297. Add. Annotation -Generally, Mentd. North 
r. lxioineH, LI 1)1 0 1 1 Ch. 378. 

307. Add. Annotation Mentd. London Joint 
Stock Bank v. Macmillan & Arthur, [19J8] 
A. (5. 777. 

308a. Salesman— Authority to cancel sale.] — A 

salesman employed at a salary of 1*3 a week 
& 1£ per cent, on sales eflectod by him is not 
authorised to cancel sales made on behalf of 1 
his principal.-- Leckknby v. Wolman, [1921 j 
\V. N. 100. 

313. Add. Annotation : - Mentd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

315. Add. A nnotat ion : Mentd. Lowtherr. Harris, 
|1927| 1 K. B. 393. 

324. Add. A nnotations : Mentd. Weigall v. Bunci- 1 
man (1910), 85 L. .1. K. B. 1187; Manbre 
Saccharine <’o. r. Horn Products Do., [1919] 

1 K. B. 198 ; ( iould v. S. 10. A: Ity.. [1920) 

2 K. B. 180; Johnson v. Taylor, |1920| 
A. (\ H I ; W ilson, Iloltfate v. Belgian drain 
A Produce < o., 1 1 920 J 2 K. B. 1 ; Diamond 
Alkali Kxport t’orpn. r. Bourgeois, [ ! 92 1 J 3 
K. B. 413 ; Weiss, Biheller A. Brooks r. 
Farmer, [1923] 1 K. B. 220 ; Finn r. Shelton 
Iron, Steel A Foal do. (1924), 131 L. T. 213; 
Westminster Bank r Hilton (1920). 130 L T 
315 , Sassoon r 1 nternat tonal B.inkrni; < ’orpn , 

| I927| A <’ 711 

332a. .| Fit t. ga\ e a power of attorney 

to T. A authorised him, in relation to j>lif.\s 
a (Tairs, to draw cheques on pltf.'s account at 


the bank. T. in fraud of pltf. drew a cheque 
on pltf.’s account, in favour of defts. in part- 
in'!} ment for a motor-car wliich T. had 
obtained from them for his own purposes 
on the hire-purchase system. Defts. knew 
that the cheque was drawn by T. as agent 
for pltf. In an action bj pltf. to recover from 
clefts, the proceeds of the cheque : — Held : as 
defts. knew T that the cheque was being used 
to liquidate tin; private debt of the agent, 
pltl. was entitled to recover.-- Refkitt v . 
IlAllXETT, PliMBROKK A SLATER, LTD. (1927), 
41 T. B. B. 03. 

338a. Authority to sign for business pur- 

poses.]- -Besps. had two accounts with applt. 
bank at Sydney in connection with a business 
wliich they there* carried on. They informed 
the bank m writing that the two managers 
of their business had authority together to 
sign A indorse cheques, to draw <te indorse 
promissory notes A bills of exchange, & to 
transact on their behalf all business connected 
with the accounts. Banks in Australia 
frequently issue to a customer, in exchange 
for a cheque in favour of the bank, a cheque, 
described as a “ bank cheque,” drawn by the 
hank on itself in favour of a person design a ted 
by him, or to bearer. In exchange for 
cheques drawn in favour of applt. bank by 
the managers, the bank issued to one of the 
managers hank cheques payable to a name 
designated by him ; these cheques he 
fraudulently appropriated -Held : applt. 
bank was not entitled to debit the bank 
cheques against- resps. The manager had 
not implied authority to receive bank cheques, 
A the circumstances in which on certain 


uui lionsed t liciob.x Amuu.wh r Sin 
ei.Aiu. |1923| 2 I > L. li. !H>;; : 2 

W. YV. 1L 1 ()(!.- - CAN. 

283 ii. * - - - - -.1 Applt. co. 

gave to 11 . oiihtoniM broker, a power 
of attorney “to transact all business 
which” applt. co, "mm huxe with 
t.he Collector of t lie port ol Montreal 
or relating to the Department ot the 
Fust utiis of the Mini Fort . . . rati- 
fying \ conlhmiiig all that . . . said 
attorney A' agent t-liall do . . .” 
(llicqiies to the oidei of the collector 
of Customs were gixcn to II. oil his 
requisition for the pn.\ incut of duties 
on good < imported hy applt co., 
t hese elie<]iies being made l»\ I he latter 
ioi lived amounts corresponding to 
tin* invoices Afterwards, through 
Irauduleut dexiees, 11 , tuning siic- 
eeeded in passing entries foi much 
smaller sums than the (plant ii a ol 
goods required, Induced the I’listoms 
House cashier to take the cheques 1 1ms 
issued by applt. co. for a highci 
amount than the one apparent l> due. 
4 Sr either 1 «> apple the surplus in pa> - 
ment of duties owing by third parlies 
or to reimburse him in cash : — Ililti : 
(1 ) it wus w it lun t he scope of t be power 
of nttornex given to II. l»> applt co. 
that be should reeei\e, hi cash from 
tiio custom ollteials, balances of 
cheques delivered by him to them, after 
deducting the duties payable in 
respect of entries made b> Jl. on behalf 
of applt. eo. ; <2) it w as not within the 
scope of the power of attorney that he 
should direct the application of 
balances of applt. co.'s cheques in 
payment of duties owing by 11. 's other 
customers.— Cwadian Pvcific Hy. 
Do. r. U. (11*17 ). 55 S. C. it. 37 1 . 37 
1). L. H. 7 it*.- CAN. 

287 i. >Srr, also. No. *287 v., post. 

287 iv. — - Power to discharge.] 

--A power of nttorncj appointed the 
grantor’s wife Ills agent for the purpose 
of all dealings with Ins property, real 


oi personal, in Panada., in the 
speeihe clause granting the powei to 
execute instruments m connect ion 
with im ic.il property, a dtschuigc ol 
lutge. was not named as one ol the 
instillments, lltld : t he ver\ geueial 
words used in 1 he power oi attorney 
covered the right ot the agent to 
execute a dischatgc of mtge — lit 
L\\i> Thus An, lie Hf.hisi uvtion 

01 A l’OWI.lt OF ATIOKMA, 1 1 1* J Js J 

2 W. W . H hi 7 . CAN. 

287 v. - Pmrcr to utre - To 

st run unpaid part hose -money.] — A 
tiansaetiou w lierehv an agent pur- 
chased land tot cash on behalf of Ids 
pnneip.it A: subsequently gate a mtge. 
on the land \ a convex mice of other 
lands in satisfaction of the amount 
remaining unpaid --lltld autho- 
rised b\ tin* agent's power of attorney. 

- Dixjsviour. r. Philip, [1918] 3 

\Y. \V. H. ta7. CAN. 

*c. Piupnty Ptwn to transfer to 
h mist If 1— A husband had certain 
propel tv put m his wife's name, lie 
held a genet ui power of attorney from 
her. Subsequently the husband, as 
his wife’s attorney, lmd the property 
trunsterred into his own name 
lltld : the wile was entitled to have 
t lie transfer to her husband set aside.—- 
Eli-oko t\ Euonn 0922), till D L. H 
: ttl S. V. li. 126; [111221 3 

W. YV. H 339 ; affo. til V. L. K. 40 ; 
14 Sask. L. li. 3G3. — CAN. 

295 vii. Power to tni rn 

contract J — Hesp. eo. having sold land 
to applt. gave to its agent in the 
Transvaal a general power of attorney 
con ft rring upon Inm "full power to 
act on our behalt in all matters & 
t hings that, do or may atTect or concern 
us in S. Africa.” The power then 
proceeded in the following words " & 
in particular hut without prejudice to 
the foregoing generality " to give 
particular instances of acts that rhe 
agent was empowered to perform . — 

30 


lltld : under the power the agt nt wan 
nut horlst d to sign the written contract 
of sale -.Mkamkh'k r. Liquidator, 
i: I (’., 1 1922 J App. D. 237 S. AF. 

sd. - - Trad mu het nrt —I’owrr to ap- 

ply for.) - A , a storekeeper, h.x general 
power of attorney appointed If. to 
manage transact his business in 
Natal At the dale cd appointment 
A was t lading under a licence es facie 
good, hut which later xvas declared 
void. II applied for a new licence, 
hut it \x as objected that he had no 
uuthoiitx to make the appin at ion . — 
lit lti • tin* poxver ol attorney wus 
sullieiout aut limit v to 11 for the 
purpose. — llvM’j/.i.r J vt uiwov (1 til 9), 
40 N. L. li. 322 - S. AF. 

sf. / * 011.1 yranltd luj corjutredum to 
officials Jur tune hemtj Eigistrai en- 
htltd to rttpuri prttoj that pirsons crc- 
eutmo powtr hold ofJnt .J —He Land 
Titles At i, Hov vi. Trust C'o.’s r vse, 
11921J 3 YV. \\. H. 210.— CAN. 


PART V. SECT. 3, SUB-SECT. 1. 

sg. Aut ni obtain mu transfer of property 
to principal — Authority to transfer pro - 
perty to third party.) — Applt. sold to 
D. land, a portion ol which he had not 
obtained transfer. Applt. Instructed 
ro>p , tin uttornej, to put the matter 
through ; resp. thereupon obtained 
transfer of the piece of lund in question 
into applt ’s name, &: then gave trans- 
fer of the \x hole to D. : — Jleld : resp. 'a 
authority was vxido enough to cover 
the costs incurred hy him in obtaining 
transler of the piece of land into 
applt.’s name. — Stanton r. Allport, 
11923] E. L>! L. 156— S. AF. 


PART V. SECT. 3. SUB-SECT. 2. 

bj. 1 1 rain market usuyc — Eight of 
broker to close out customer .] — Russell 
r. CvvxiiA \\ KST lilt ain t’o., [1925] 3 
YV. YV. li. 508 — CAN. 
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previous occasions the manager had boon 
allowed to give instructions as to the applica- 
tion of the amount of cheques drawn, made 
the evidence fall far short of the strong case 
needed to show an ostensible authority pre- 
- vailing over written instructions. — A ustra- 
lian Bank of Uomaikkci: v. Pkreu fl92(>] 
A. C. 737 ; 95 L. J. 1’. U. 1S5 ; 135 1,. T. 

'W'Ji 1> 

341. Add. Annotation : - Mentd. Bradford i\ Price 
(1923), 92 L. J, K. B. 871. 

369. Add. Annotation : -Mentd. londou Joint 
Stock Bank v. Macmillan k Arthur, [19 IS] 
A. ('. 777. 

370. Add. Annotations As to (I) Consd. .Tone's 
v. Waring A Billow. [1929] A. t \ (>7t). Refd. 
liondon Joint Stock Bank c. Macmillan A 
Arthur. [1918] A. V. 777. 

371. Add. Annotation# : As to (1) Refd. London 
Joint Stock Bank r Macmillan A Arthur, 

( 1 9 1 S ] A. U. 777: tuuldlord Trust r. Boss 
(1927), 1 3t» L. T 725 

373. Add. Annotation : - A ,s to (1) Consd. I/ondon 
Joint Stock Hank v. Macmillan A Arthur, 
[1918] A. C. 777. 

379. Add. Annotation : Consd. London Joint 


Stock Bank v. Macmillan & Arthur, [19181 
A. (\ 777. 

382. Add. Annotation : —Reid. Underwood r. 
Liverpool Bank. Same r. Barclays Bank, 
1 1921] 1 K. B. 775. 

386. Add. Annotations :• -Generally* Mentd. Under- 
wood J\ Bank of Liverpool, Same v. Barelnys 
Bank, [1921| J K. B. 775; Liggett? (Liver- 
pool) v. Barclays Bank (1927), 137 L T 

387. Add. Annotations $ —Refd. Underwood r. Bank 
of Liverpool, Same r. Baielay’s Bank, [1921 J 
1 K. B. 775; JJggett (Liverpool) r Barclays 
Bank (1927), 137 L. T 1 13 

388. Add. Annotation: Reid. Liggett ( Li\ orpool ) 
i. Barela Bank (1927), 137 L. T. 113. 

390. Add. Annotations: Consd. Pragi'r r. Blatspiel, 
Stamp A lleacock, [1921] 1 K. B. 59(1, 

Refd. Jcharu r. Ottoman Bank, 11927] 2K B 
25 I 

407. Add. Annulntion : — Generally, Mentd. Isaacs 
r. Cook (1925), 131 L. T. 2S(i. 

426. Add. Annotation* : Consd. Keen r. Mear, 
[1920] 2 Uh. 571. Apld. Lew rock r. Bromley 
(1920), 1 27 L. T. I 10. 

427. Add. Annotation : Refd. Thirkell v. Uambi, 
[ 1919] 2 K. B. 590. 


PART V. SECT. 3, SUB-SECT. 4. A. 

340 ui. Authority i<> draw 

ihcyius m nruo'ijnil s nttmi - lyud 
drawuif j clayuts to ttjmy ptisomd 
lossts I -11 a c.» V blanch manager. 
\\li(is(« powci' iiuliait imiMiijr mono, 
ilepo 'it mg it in a ti.ink in tin' ro V 
inline 1 , A drawing t hcipics against such 
funds in tin* eo ’> naim lot tin* pur- 
poses ot its I iu- nit's-, hut not lot his 
own personal business, misappinpriutcs 
its funds t * \ drawing cheques m t tie 
eo 's mi me to lepn.v In- own piisoiml 
loans, Mu io can recover the sums 
thus paid hum those to whom thee 
wen paid, alt hough t hi lathi n*eoi\«d 
t hem horn s 1 1 \ A hole v mg, as told t hem 
hy the pi mui paving them, that la 
had inonee loimug to him horn the 
eo toi (uiiinih-iiiii A that lie was 
aulhoiised to diuw i hi ijtii's for these 
commissions --Lo\w>\ i.t utwn.i, 
i: 1 1 , I’ll, r AlWt V Ms A J\ OVrtK IT, ilDJ.ij 

a w . w . u iom; can. 

PART V. SECT. 3, SUB-SECT. 5. 

379 ii. - - - - I— Whole u 

prim ip.il en 1 1 ust- an ng< nt with indie m 
of title A a signed tinn-lei, IJje Imiiv 
forci s nami h« mg left blank, tot the 
purpose of racing a <eitam sum on 
sueh set ui it »es, a the agent boriows 
a largir sum A fraudulent Iv appro- 
priates the ihllerenei . the lender hung 
in ignorance of t tie amount spci died 
by the principal, ttie print ipal eannot 
redeem the *e*i unties without pining 
the* lender tin* amount h nt The tact 
that the tiaiisler state- a leitnm sum 
as consideration does not neeis-anly 
impost* upon t lie lotah l the dutv of 
nijiiiiing as to the limitations of the 
agent's nuthontv — .Maiixn r Man- 
nks.s, 1191&] 2 W W. II. 191 ; ‘-Vs 
Mun. L. It. 470 ; 40 D. L It 1 Mi.--- 
CAN. 

PART V. SECT. 3. SUB-SECT. 0.- A. 

397 ii. - - Authority ns mu h < on 
tract not mnipldiit j lvkie-uivw > 
IMir.p Anri-is (Man/, lllUhj l 
1). L. It. TJs -CAN. 

398 ii. Authority to siyn nn i- 

trw't — Contract jnoctdmy for paynu nt 
of price hy instahnr nt# i -Dells signed 
A gave tti an ag<*nt a document in the 
following terms — “ \\ < litithy agit-f 
to ho 11 the propel tv fm Cti.TUO uitt, 
provided a sale takes plat e within 
fourteen (lays from date heicof The 
above price to be clear of all com- 
mission charges.” The afferit, within 


1 h< tourli-en d.ivs, signed a eont rai t ol 
sale bv which I he propertv was sold to 
pltl.loi tti, 700, pav able Cl ,000 deposit 
l COO pielnnmaiv deposit, to he m- 
iieised to cl, 000 within om month), 
tJ.J.d* within thiee mouths, A Cl, l. f »0 
within hi\ mouths, posse-, ion to he 
given altei the second pnwncut 
CLVJ.kO at the end ol the three months. 
There was no provision lot interest on 
tin- b’llauee Ilthi the ilnciiiui lit 
signed |»\ (lefts was mu an nut limit} 
to tin' agent to sign a contract cou- 
nt in mg t lit* above I erne as to pa} merit 

limn c OVnwon, HOLM] V. 1, It 
00. J A US. 

398 in. Conhadi oifammy 

jnnattn ctausi | l/ild tin cu-Imki' 
ol t hi penal! v < lausi , wlmli w.is not 
coveted hv tie* agi id's lit >11 in t ton- A 
w.i*, not sipaialih I iiHii the nmamdei 
ol t lie < out t at t . lUstilnd tin* prim ipal 
in lepudiatmg lie agent’s action, A 
the emit met miM hi s«-t aside III 
1‘ki.i / r Lviitn, I19J7I Apj» D 1*1 
S. AF. 

41. - - Ctnnal author it u \ IMtf. 

eontmeUd with delts to pmehase A 
delivii potatoes at an agieed juice 
jm*t bm-bB. The larmers irom wliom 
the potatoes were to be jmrclm-icd 
1 eijuii ed cash payments, A (lefts 
ngn ed to make advances 1o put j»ltt. 
111 funds ioi thm imi'jiose. Jolts, weri* 
not juompt in juovidmg t urids, A pltt. 
complaint d ol the delav which liam- 
|M*Ted bun in Inning, A, in ordei to 
India i him to ran v out the eont met. 
deft' ’ agent olteicd an advance of 
‘Jo e« uts jn*r bushel on the eontiact 
pi ii e fm lour cart loads of potatoes . 
t/ild . the agent on the spot, looking 
after defib.’ inteic-t >, had a general 
authontv suttleientlv luoud to cover 
the making ol the contrail for the 
advanced pure. Li,<;a('V r. Davison 
ilbJ'D, o'l N. h. K. r>43.- CAN. 

r. Thm eas<‘ was ic\eis<«i 
JJ ( L J: 307. Delete thi wonts 
“no ,&r tii>il m appuienf “ m the 
seiitem < , “ It fid * O. had no actual 
or apparent authority to vary ihe 
written < out fart bv substituting a 
latu dat< for deliver v “ 

sk. *land oyrmny to jmynn nt oj com - 
]n u^ation to part hu*t r if tran < actum not 
lomphttd -Aidhonty to si It.] - A claim 
by a proposed jmrehaser fm damages 
oil the ground of an ngiveincnt by the 1 
vendor’s agent for compensation to 
the purchaser should the contract 1 

27 


not he made bv t he v 1 udot . disallowed 
in tin* absence ol am a it hmit.v lrom 
t he \etidm’ to maki such an agreement. 

Thompson r. Lvnm. II9JII 1 
W W. IS J3b . at) D i, Ii. 7 JO. — 
CAN. 

hi. hodtsintm nnil.my it duct ion in 
Juki | Udd pnneipai not hound 
M \sos A Di.vn, liiD. r l oovin, 
IIOJ.iJ 1 D L. Ii. 3a:; ; a 7 N. S. K. 
I la. CAN. 

sin. »S oltcit 01'# ( f< rh (in my under - 

1 n/> my us to irdhihnual 0/ Jhyidnn- 
(n in mis no <at tut /unity as 

Uilo tin hi il 1 . was pcisonallv hound 
hv 1 he undo taking 11 \WM\s r. 
(iVDl.N ( 1 OJa ), 37 l ii. U. 183, Jti 
r- I!. N F W .isj . llOJtil \rgus Ii. It 
11*9. AUS. 

PART V. SECT. 3, SUB-SECT. 8. A. 

423 iv. — h.i/uiss authority to let 
on in 1 hly tenancy l,t asi yranttd Jot 
tony him | 1*111 was the owner of 

ptcfioscs i< | to a weeklv tenant \V lien 
ttie tenant left she i (‘commended deft, 
to pltt. as u hnant. 1‘ltl never haw 
dell , hut i>lt f.’h husband arniugcd home 
lorm ol lease with him, A Ihcicallcr 
collected the rent, vv Inch wan jiaid 
inontJilv, on behall ol pltl A with her 
authoiily. J 11 an action of eject incut 
deft all(‘ged that pltf’H iiiiHhand had 
given him a lease lor loin years from 
J >e( 1013, A Unit hcwuHC t count from 
year to vein. IMtf. denied any know- 
ledge ol a lease fm a term, or that she 
had given authoiily to her hushuml 
to make mj( h a lease. Udd: Ihe 
tail that pltf.’s hushuml hail collected 
her rent was no evidence that he had 
authoiily to make a lease for lour 
> eai s on her hehulf — V ook c. Kl.irn 
(1910), 1!) X. S. W. L. Jt. 34; 3(J 

N. S W r . W. N. 10 - AUS. 

427 11. - — Authority to find pur - 
dnisi r or tenant.] — l)(*ft. wrote to a 
land agent as follows * — “ lie sale of 
hotel. J will take ea,.000 fm the lice* 
hold, A ntock A furniture at valuation, 
or will lease fm a term of live years, 
rent fca jici week 13, 000 walk in, 
walk out.” Tin* agent submitted the 
propirt} to lilt 1 , vvlio elected to take 
a least Tin ng« nt dievv uj> an agree- 
nn nt to loin* tin* property upcm the 
term- mentioned by deft., A signed 
it mi deft.’s behalf - 1/< Id : deft. *h 
letter did not autfio/jsc* the agent to 
bind him by a concluded contraet , 
but merely amounted to an authority 



Cases 432— 495a. 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT, 


43 2. Add. Annotation : - Mentd. John stone r. 
Pedlar, [U>21 ] 2 A. C. 202; Commercial & 
Estates Co. of Egvpfc v. Board of Trade, 
[1925] 1 K. B. 271. " 

433. Add . Annotation : — Consd. Re Bebington’s 
Tenancy, Bebingfon v. Wildman, [1921] 1 
Cli. 559. 

434. Add, Annotation : — Refd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [1921 ] 1 Cli. 
559. 

436 , Add, Annotation: — Refd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [19211 1 
Cli. 559. 

442. Add . Annotation : — Refd. Re Knight & 
Hubbard’s Underlease, Hubbard v . Highton, 
[1023] 1 Ch. 130. 

464, Add. Annotations: — As to (1) Refd. Poland 1 
v. Pair, [1027] 1 K B 230. Generally , Mentd. 
Pratt r . British Medical Assocn., [1919] 1 
1C. B. 211 ; Prager v. Blatspiel, Stamp & 
Peacock, [1924] 1 K. B. 506. 

465. Add. Annotation : — As to (1) Refd. Savill v. 
llarbcn (1919), 89 I,. J. K. B. 47. 

467. Add. Annotation : Mentd. Bowl her r. Harris, 1 

119271 1 K. B. 303. | 

468. Add. Annotation : — Refd. Lowthcr v. Harris I 


who never had authority to sell the i 
tapestry, stole it from pltf. & sold it to deft 
for , °° nverai o» deft, contend,!, 
that P. had been in possession of the tapestries 
as a mercantile agent within the Act of 1889 
& that as he had bought them from P. in good 
faith he had acquired the property in them IT. . 
also contended that pltf. had held out V as 
a person with authority to sell <fc was estopped 
from saying that P. had no such authority 
m fact : — Held : (1) although P.’s authoriU 
was limited, & although he was not acting fo, 
any principal other than pltf., yet these facts 
did not prevent him from being a mercantile' 
agent & in the circumstances he was a mer- 
cantile agent & in possession of the A. 
tapestry with the consent of pltf., & as to 
that tapestry the defence under the Act of 
1880 was established ; (2) as to the L. 

tapestry , as P. was never in possession of it 
with pltf.’s consent, the defence under the 
Act failed, &, as pltf. had never represented 
to deft, that 1\ had authority to sell it, there 
was no estoppel, Ac pltf. was entitled to 
recover the value of the L. tapestry alone. — 
Lowther v. Harris, T1927] 1 K. B. 393; 
90 U. K B. 170; 130 L T. 377; 43 T. L. B. 
24. 


(1920), 43 T. Li. it. 21. 

469. Add. Annotations : — As to (1) Consd. Folkes 1 
v. King, [1923] 1 K. B. 282. Refd. Lowther | 
v. Harris (1920), 43 T. L. it. 24. 

472. Add. Annotation : J.s to (1) Refd. Lowther 
v. Harris, |J927| 1 K. B. 393. 1 


r . Add. Annotations : — As to (1) Distd. Kempler 
v. Bravingtons (1925), 133 L. T. 080. Refd. 
Lowther v. Harris (1920), 43 T. L. TL 21. 
As to (2) Distd. Kemxder v. Bravingtons 
(1925), 133 L. T. GSO. 

>. Add. Annotation:— Refd. Lowther v. Harris 


474. Add. Annotation : Mentd. I jowther r. Harris, 
(1927 1 1 K. B. 393. 

475. Add. Annotation : — Mentd. The Parchim, 
[191 8J A. C. 157. 

477. Add. Annotations : —Consd. Folkes v. King, 

1 1 923J 1 K. B. 282; Ja.wt her v. Harris (1920), , 
43 T. L. B. 21. 

478. Add. Annotation : Mentd. liowfher t*. Harris, 
[1927| 1 K. B. 393. 

480. Add. Annotation : Mentd. Re Wait, (19271 1 j 
Ch. 000. ! 


(102ft), 43 T. L. B. 24. 

Add. Annotation : — As to ( 1) Distd. Laurie & 
Morewood v. Dudin, [1925] 2 K. B. 383. 
Add. Annotations : — As to (1) Consd. Folkes 
v. King, [1 923] 1 K. B. 282 ; Lake r. Simmons, 
[1920] 2 K. B. 51. Refd. Heap i\ Motorists’ 
Advisory Agency, [1923] 1 iv. B. 577; 

Ixywthcr v. Harris (1920), 43 T. L. B. 24. 

.. Agent obtaining possession by trick — 

Authority to sell — At specified price.] — The 
owner of a motor car delivered it to a mer- 


482. Add. Annotation Generally, Mentd. Lake i 
v. Simmons (1920), 95 L. J. K. B. 580. 

483a. Agent intrusted with motor car — To i 

sell to specified person.] — Heap r. Motorists’ | 
Advisory Agency, Ltd., No. 495b, post. 

484, Add. Annotation As to (1) Refd. Lowther 1 

v. Harris (1920), 43 T. L. K. 24. j 

485. Add. Annotation : — As to (2) Consd. Lowthcr 
v. Harris (1920), 43 T. L. R. 24. 

485a. - Improper sale.] — Pltf. w\os 1 

the owner of the A. tapestry Ac the L. , 
tapestry, Ar lie gave to P„ a dealer in antiques, | 
a limited authority to obtain Ac submit offers i 
from possible purchasers. 1*. falsely repre- , 
sented to pltf. t.lmt he coidd obtain £525 for 
the A. tapestry, Ar pltf. allowed him to take 
it away for deli\ery to a purchaser, who in I 
fact did not. exist. V. then sold the A. i 
tapestry to deft., for £250. Subsequently P., I 


ea utile agent for sale. The owner stipulated 
A: the agent agreed that the ear should not be 
sold at Jess than a specified price without 
the owner’s permission. The agent intended 
from the beginning to sell the car immediately 
for the best price he could get A: to use the 
proceeds for his own purposes. On the day 
on which he got the ear lies sold it for less 
Ilian tlio specified price to a purchaser who 
bought it in good faith Ac without notice of 
tlio agent’s fraud. The agent misappro- 
priated the proceeds. The car w r as subse- 
quently purchased by deft. In an action of 
detinue by the owner of the car against 
deft.: — Held: (1) deft, acquired a good 
title by virtue of 1889 Act, s. 2 ; (2) the 
mercantile agent had not rendered himself 
liable to be convicted of larceny by a trick, 
inasmuch as he was authorised by pltf. to 
pass the property in the car to a purchaser ; 


to find n purchaser.- -Qi ickt>. \\ intick, , 
110201 N. Z. L. It. 08.— N.Z. 

sn. Law agent — Authority to collect , 
rent# a* manage property. 1— -A low agent ♦ 
c\en though lie may be employed to 
collect the rents & attend to the I 
repairs of a property, has no general 
authority to grunt leases oil bolialf of , 
hiB employer. The existence of such 
an authority must be proved by the 1 


person who require*? to fouud upon It. — 
Danish i\ OiLLKsrm, [1022] S. C. C56 
— SCOT. 


PART V. SECT. 3, SUB-SECT. 9. 

bo. Hank manager consenting to addi- 
tion of bank as plaintiff — General autho- } 
rityas such. ] — A local manager of a bank 
haa authority to give consent in writing > 


for the adding of pltf. If there be 
any reasonable doubt whethor the 
(denature to tho consent is in reality 
his signature, the order should bo that 
the hunk be added as a party pltf. on 
tiling the neq^ssary consent. — Kusch 
r. Peat (1 922), 63 D. L. It. 408 : 15 JSask. 
Jj. It. at p. 326; I1922J 2 W. W. R. 
174 ; revsg. 15 Saak. L. R. 324. — CAN. 
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(3) as pltf. in fact consented to the mer- 
cantile agent having possession of the car, it 
was immaterial whether the latter committed 
larceny by a trick. — Folkes v. King, [1923] 
1 K. B. 282 ; 92 L. J. K. B. 125 ; 128 L, T. 
405 ; 39 T. L. B. 77 ; 07 Sol. Jo. 227 ; 28 
Com. Cas. 110 ; 80 J. P. Jo. 552, 0. A. 

Annotations : — As to (2) Distd. Heap v. Motorists’ Advisory 
Agency. (1923] 1 K. B. 577. Coasd. Lake v. Simmons, 
[1926] 2 K. B. 51; Lowther v. Harris, [1927] 1 K. B. 393. 

495b. To specified person — Sale to 

third party.] — Pltf., desiring to sell his motor 
car for £210, & being informed by N. that he 
had a friend II., who would probably buy 
it for that price, allowed N. to have posses- 
sion of the car for the sole purpose of showing 
it & endeavouring to sell it to H. There was 
no such person as H., & N. represented that 
there was with the intention of obtaining 
the car for his own benefit. N. afterwards 
through an intermediary sold the car to 
defts. for £110. Before N. got possession of 
the car he had been convicted of theft & 
other offences, but that was not known to 
any of the parties. While N. was in posses- 
sion of the car he obtained an appointment 
as car salesman to a firm of motor engineers. 
In an action by pltf. against defts. for the 
return of the car or its value & damages for 
its detention : — Held: (1) N. had obtained 
the car from pltf. by larceny by a trick, 
pltf. never having given any real consent to 
his having or passing the property therein, 
& pltf. should succeed in the action unless 
defts. liad some valid defence thereto ; (2) 

detts. could not rely upon the defence that 
under 1889 Act, s. 2 (1), the sale to them 
was as valid as if the seller had been expressly 
authorised by pltf. to make the same, inas- 
much as N. was not a “ mercantile agent,” 
if he was, the sale by him was not a sale 
in the ordinary course of bis business as a 
mercantile agent, within that sub-section ; 

further, because defts. had failed to 
satisfy the proviso to that sub-section by 
showing that they had not at the time of the 
disposition notice that N.liad nut authority to 
sell the car ; & defts. had no defence to the 
action. 

(3) Under 1889 Act, s. 2 (1), proviso, the 
onus is on the person taking under the dis- 
position of the goods made by the mercantile 


agent of proving that he acted in good faith 
& without notice of the agent’s want of 
authority, & is not upon the person whoso 
goods have been disposed of by the agent of 
proving the contrary. — Heap v . Motorists’ 
Advisory Agency, Ltd., [1923] 1 K. B. 
577 ; 92 L. J. K. B. 553 ; 129 L. T. 140 ; 39 
T. L. R. 150 ; 07 Sol. Jo. 300. 

Annotation: — As to (1) Consd. Lake v. Simmons (1926), 95 
L. J. K. B, 586. 

498. Add. Annotations: — As to (1) Refd. Lake v . 
Simmons, [1920] 2 K. B. 51. Generally, 
Mentd. Lowther v. Harris, [1927] 1 K. B. 393. 

500. Add. Annotations: — Consd. Folkes v. King, 
[1923] 1 K. B. 282. Mentd. Lowther a. 
Harris, P927] 1 K. B. 393. 

505a. Agent Intrusted with motor car to sell 

to specified person — Sale to third party.] — 
Ueap v. Motorists’ Advisory Agency, 
Ltd., No. 495b, ante. 

507a. Onus of proof.] — H eap v. Motorists’ 

Advisory Agency, Ltd., No. 495b, ante . 

510. Add. Annotation : — ( lenerath /, Mentd. Low- 
ther a. Harris, [1927] 1 K. B.* 393. 

515. Add. Annotation : —Generally, Mentd. Low- 
ther v . Harris, 11927) I K. I i. 393. 

516. Add. Annotation : ■( lenerath/ , Mentd. Low- 
ther v. Harris, |i927j 1 K. Ill 393. 

517. Add. Annotation : — Generally, Refd. Lake v. 
Simmons, [1920J 2 K. B. 51. 

520. Add. Annotations : — As to (1) Refd. Folkes?’. 
King, (1923) 1 K. B. 282. Generally, Mentd. 
Lowther v Harris, ) I 927 ) I K B 393 

523. Add. Annotation : -Generally, Mentd. Muller 
(London) v Letliem, Same r. i. it. Uoi|irs., 
) J 927 | 1 K. B. 780. 

529. Add. Annotation : — Refd. Lake v. Simmons, 
[1920] 2 K. B. 51. 

530. Add. Annotation : — Mentd. Lowther v. Hams, 

I J 927 J 1 K. II. 393. 

538. Add. Annotation : Mentd. Lowther c. Harris, 
11927) 1 K. B. 393. 

582. Add. Annotat ii,n : — Refd. Pearl Mill Co. v. 
Ivy Tannery Co., [1919), 1 K. B. 78. 

586. Add. Annotation : — As to (1) Refd. Clavton- 
Creone v. De Courville (1920), 30 T. L. U. 790. 

590. Add. Annotation : — Refd. Coldingham Parish 
Council v. Smith, )1918J 2 K. B. 90. 


PART V. SECT. 3, SUB-SECT. 10.— 
A. (a) vii. I 

■p. Act of 1889 — ** When act mu in I 
ordinary course, of business ” d( fined .] — i 
Tho expression “ when uc ting in the 
ordinary courso of business of a 
mercantile agent.,” means when noting 
within business hours, at a proper 
place of business. 6c in other respects 
in the ordinary way in which a mer- 
cantile agent would act, so that thoro 
is nothing to lead tho pledgee to 
suppose that anything wrong: in beiug 
done, or to give him notice that the 
disposition is ono which tho mercantile 
agent had no authority to make. — 
Acme Steel Goods Co. op Canada, 
Ltd. v. Walsu Construction Co.. 
Ltd., [1922] 1 W. W. II. 689; 63 
D. L. R. 529 ; 30 B. C. R. 539.— 
CAN. 


PART V. SECT. 3, SUB-SECT. 10.— 
A. (a) viii. J 

st. Act of 1889 — Necessity for proof of 
mala fides of purchaser . }— -Where an I 
owner of goods, who has placed them 
with a mercantile agent, sues an alleged 1 


purchaser thereof from the agent for i 
wrongful conversion, Sc deft, relies 
on | the above Act] the actual payment i 
of money by deft, to the agent will not I 
destroy the fact of mala fides, but tin i 
fact, that tho transaction is found not 
to have boon an ordinary sale, i.e. a 
HttJe to ono desirous of either using 
the goods or disposing of them to 
advantage, can of itself have a bearing 
only on tho question of good faith, 

& proof of the dishonesty of the agent 
is not sufllcient; it must be shown that 
deft, acted in bad faith, Sc the evi- 
dence should be such as to prove to 
tho hilt the mala fides of the alleged 
salo. — Acme Steel Goods Co. ok 
Canada, Ltd. v. Waush Oonrtruo- i 
TIon Co., Ltd., [1922 1 1 W. W. R. 689 ; 
63 D. L. It. 529 ; 30 B. C. It. 539.— , 
CAN. i 


PART V SECT. 3, SUB-SECT. 11. 

573 i. Agent — Authority to buy at 
discretion — Secret limitations .) — If a 
person desiring to buy grain arms his 
agent with contract formi for the 
purpose 6c sends him out to have those 
forms executed by vendors 6c with 

39 


authority to sign them on his behalf 
subject to the verbal condition that 
the agent must stipulate that the 
contracts arc not to come Into elTeet 
until his principal lias approved of the 
samples, this Is a holding out that 1 ho 
agent has authority to make the con- 
tracts, Sc the principal is hound 
thereby though no such stipulation is 
made therein Sc no samples approved 
by the principal. If tho vendors have 
no notice o r such limitation of tho 
agent's authority. — U eed Sc Keaht 
v. McKenzie Co., Ltd., 11921] 3 
W. W. K. 72.— CAN. 

sa. Manager of brant h office — Autho- 
rity as such . ] — When a co. so conducts 
its business that u person who sells A 
delivers goods to a branch ofllce thercol 
on an order received from such otlice 
Is reasonably led to suppose that tho 
branch haH authority to give the order, 
the eo will uot he permitted to escape 
liability for the purchase price on tho 
ground that such branch office nad no 
authority to buy the goods. — Farm 
Products. Ltd. v. Macleod Flouring 
Mills, Ltd.. 11918] 3 W. W. It. 1035 ; 
14 Alta. L. R. 128 ; 43 D. L. It. 770.- 
CAN. 
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591. Add. Annotation : — Refd. Bradford v . Price 
(1923), 92 L. J. K. B. 871. 1 

605. Add. Annotation : — Refd. Miss Gray, Ltd. v. 
fatheart (1922), 28 T. L. K. 502. 

603a. Tenant of public-house — Not being licensee 
— Holding out.] — Deft, was the licensee of a 
public-house at which meals were served. 
In 1917, an agreement was entered into 
between deft. be the general manager of the 
owners be a third person, whereby the latter , 
became the tenant of the licensed premises 
be deft, was released from all obligations 
under the tenancy. The licence, however, | 
was not t rarihf erred, deft.’s name remained 
painted up over Ihe doorway. During the 
continuance of the new tenancy liquor as | 
well as food was sold on the 1 premises. Pltfs., 
during this period, supplied fish, fruit be 
vegetables to the tenant. The accounts 
were not fully met, & pltfs., on diseovering 
that (left., was the licensee, which discovery 
was made after the goods had been supplied, 
sought to make him liable for the price on 
the ground that the tenant was either the 
agent of deft, by operation of law, or that 
deft . was estopped from denying such agency : 

- Ildd : w here two people agreed that one 
should illegally be improperly occupy a 
position which could only be lawfully 
occupied by the other, that did not neces- 
sarily make thcpcrsoti occupying the position 
the agent, lor all purposes of the person who ( 
ought to be occupying it ; the Uuiant was 
not in fact, deft.’s agent ; be as between hiin- 
sell bi plt-ls., deft, was not estopped from 
setting up the true state of allairs, because, 
whatever misrepresentations wen* made, 
they did not. reach pltls. nor cause them to 
act to their detriment. MacFishkkihs, Ltu. 
r. 1 1 auk Ison (1921), 92 L. .1. K. B. Sll ; 
122 L. T. 22 ; 88 J. J>. 151 ; 40 T. L. K. 709 ; 
09 Sol. Jo. 89. 

627. Add. Annotation : — Refd. Pennington v. Re- 
liance Motor Works, 11922J 1 K. li. 127. 

646. Add. ( i/at ion sub nom. Be Wolveihiamp- 


ton, Chester & Birkenhead J unction K y. 
Co., Ex p. Cottle, 14 Jur. 703. 

Add. Annotation : — Apld. Be Direct Exeter, 
Plymouth & Devenport Ity. Co., Ex p. 
Roberts (1850), 2 II. & Tw. 392. 

656. After this case insert “ See, also , Companies, 
Vol. IX., p. 53, Nos. 110 et seq. 

664. After this case insert “ See , also , Companies, 
Vol. IX., pp. 44, 53, Nos. 01-03, 110.” 

665. Add. Annotation : — Mentd. Nichol v. Fearby, 
Nichol v. Robinson, [1923J 1 K. B. 480. 

704a. Mess committee — Goods ordered- by secre- 
tary.] — Pltf. supplied goods to the officers* 
mess of a brigade of which deft, was at the 
time commanding officer, the orders for 
the goods being given by tlie secretary of the 
mess committee. Pltf. sued deft, for the 
price, alleging that under the King’s Regula- 
tions deft, was liable or that he was liable 
as principal for the* acts of the mess secretary : 
— Held : the Regulations did not create any 
liability between the commanding officer Ac 
tradesmen, Ac as deft, neither gave nor 
authorised the orders, be pltf. did not give 
deft, credit, the action failed. — Lascelles v. 
Ratiihun (1919), 35 T. L. R. 317 ; 63 Sol. 
Jo. 410, C. A. 

711. Add. Annotation : — Dbtd. Butwick v. Grant, 
LI 924 j 2 K. B. 483. 

712. Add. Annotation : — Expld. Butwick v. Grant, 
[1924] 2 K. B. 483. 

714. Add. Annotation : — Consd. Butwick r. Grant, 
[1921] 2 K. B. 483. 

714a. .] —Authority to an agent to sell 

goods does not of necessity iinjdy authority 
to receive payment of the price. — Butwick 
r. Grant, 11924] 2 K. B. 183 ; 93 L. J. K. IP 
972 ; 131 L. T. 170, 1). C. 

744. Add. Annotations : —Apld. Bradford r. Price 

1 (1923), 92 L. J. K. B. 871. Refd. Australian 

Bank of Commerce v. Pcrel, [1920J A. 0. 737. 

747. Add. Annotation : — Generally, Mentd. Brad- 
ford v. Price (1923), 92 L. J. K. B. 871. 


PART V. SECT. 3. SUB-SECT. 12.- A. 

sb. Memtu i ol synda alt acting Jar syn- 
ta-ate ] I '111. sought 1o iwout ire m 
ilefls , members c»f m ndiente tunned 
in tin* purpose of exploring \ 1**^1 i iik 
• orl a m iftming properties, the pi loo 
it good-. supplied i) ] ion tho order ot 
me ol I lie dolls , C , iV upon Ins erodit. 
At Iho I lino tho floods wore supplied, 
pltf. d id not Know that C was a 
member of a Mudieute or was acting 
tor others: -7 It Id drfts. othoi tlmn 
(’ were not liable t o pit 1. —Ah L mujii- 
LIN I*. (ilMl.lts (1920), 4(i O L. ]{ 
47 7 ; :.i D. lu n . :ks:i . it o. \v. n. 
213. -CAN. 

PART V. SECT. 3. SUB-SECT. 13.— A. 

so. + iycni - Holding oat 1 — If a debtor 
gives monej to another to pa> to lus, 
ll»r* debtor’s, creditor, but the third 
part a fulls to pa \ the same oAer, the 
debtor Is liable for the amount, unless 
the third party was the creditor’s 
agent. The om/s Is on the debtor to 
prove either that there was an express 
agency, or to show, b} the acts of the 
creditor, that these were suttielenl 
to establish agency by holding out or 
estoppel. — rum r Fky McCunk, 
11921] 4 1>. L. R 73a— CAN, 

71 1 v. lOght to irccirr 

tie pat it ] — An agent ior sale lias no 
implied authority as such to rtvoive 
u deposit. — l’i:\iwoN r. iixon (11)17), 
Q. W. N. 43 ; 11 Q. J. P. 103.— AUS. 


711 vi. ]— Pltf made 

an otl’er to I)., as agent lor L., to pur- 
chase land of L lor $3,000, a\ it li 
tho offer paid $200 to 1>. as a deposit 
In an action for return of the $200, 
the otler not IniA'ing been accepted, 
tli<' trial judge found that L. when 
approached by pltf. sent him to 1> 

A* told him to make an offer through 
i>. : that 1>. procured fiom pltf a 
written offer to purchase at $3,000. 
pu> lug part only lu cash, 3: that offer 
was refused by L. : that 1>. obtained 
from pltf a second olle! to pay all 
cash, K this L ulso refused: — Held: 
1). had authority to receive an offer, 
iV, as the making ot a deposit aa-os a 
part of that offer, I). was not going 
luwond lus authority in receiving it. — 
Sll.VI.KMAN V. Lkukf.k (ID ID), 43 
U. L. 1? 107 ; 47 I). L. 11. 713 ; 13 

O. W. N. 27b.— CAN. 

sd. J ’« man obtaining posstssion of bill 
of lading — Intervention between shipper 
it* consu/nit j — Mere possession of u 
bill ol lading in the hands of a person 
who has interxened betw ecu tlie 
original shipper \* the consignee &: is 
in no avuv identified with the trans- 
action except by possession of the 
document, does not giA'e him any 
authority to give a valid discharge of 
the money payable by the consignee. — 
hTHttAKr r. ltU’ll VKJJSON So vs <Sc Co.. 
IiTl> , [ ID 20 1 3 \V. VV. K. 134: 33 

I). L. li. 623 ; 30 Man. L. 11. 481.— 
CAN. 


PART V. SECT. 3, SUB-SECT. 13.— B. 

746 i. Agent.] — An agent authorised 
to reeeiAe uionoA* for ins principal 
nut} not rceehe anytldng but money ; 
but, it lie reeenes a cheque on a bank, 
<S: the amount of the cheque is paid 
to the agent before his authority is 
roAokcd, that is a good payment to 
his principal. — J) i:lory r. GrYi:rr 
tl 1*20), 47 O. L. It. 137 ; 52 I) L. It. 
30 U ; 17 U. \V. N. 471.— CAN. 

sf . Authority to collect debt $ — 

('ashing cheque s riccind .] — A clerk 
employed in the business of tho 
Canadian Govt. eliwators, whoso 
express duties Avere to collect amounts 
due from gram dealers for freight 
charges, etc., iV oil presentation of 
bills of lading ic. payment of charges 
to hand out warehouse receipts, be 
deposit all money collected to the 
credit of the Receiver-General m a 
designated bank be ut certain intervals 
to remit by draft to the bead office 
of the business, &: which charges were 
almost. always paid to him by accepted 
cheque, although they might have 
been received in cash if so tendered : — 
Held: to liuA’o no authority to cash 
any cheques paid to him or any 
ostensible authority just ilying any 
hank giving him the cash for any such 
cheque. — R. r. Royad Bank or 
CANADA, 11920] 1 W. W. K. 198 ; 
i 30 I). L. 1L 293 ; 30 Man. L. K. 104.— 
CAN. 
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747a. Authority to receive cash for goods — | 

Notice to purchaser to draw cheques to seller’s 1 
order]. — Pltf9., who were coal factors, engaged 
W. to manage a branch business for them. | 
W. was authorised to receive payment in 1 
cash for coal supplied by pit is. to their 
customers. Pltfs. had notified their cus- | 
tomers, including defts., that all cheques | 
must be made payable to pltfs.’ order, & 
not to that of W. Defts. nevertheless paid 
for coal supplied to them by pltfs. by cheques | 
made payable to W. or order. All these j 
cheques were duly honoured on presentation. 
W. paid se\en of defts.* cheques into his own 
private account embezzled the proceeds : | 
— Held : as W. was authorised by pltfs. to 
receive payment in cash for coal supplied, 
defts. had paid W. by cheques payable 
to his order, A the cheques were duly 
honoured, doits, were discharged, notwith- 
standing that pltfs. had notilied them that 1 
all cheques must be made payable to I 
pltfs.’ order. — Bradford A: Sons v. Price * 
Brothers (19 2d), 92 B. .1. K. 13. 871 : 129 , 
B. T. 40S : 39 T. L. li. 272. 

750. Add. Annotation : - Consd. Bradford r. Price i 

(19213), 92 B. J. K. 13. 871. ' 

751. Add. Annotation : — Refd. Bradford v. Price i 

(19213), 92 L. .J. K. B. 871. 1 

752. Add. Annotations As to (13) Refd. Robinson i 


v. Marsh, [19211 2 K. B. 040 ; Bradford v. 
Price (1923), 92 B. J. K. B. 871. 

754. Add. Annotation : — Refd. Allen v . Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

768. Add. Annotation : — Refd. Bradford v. Price 
(1923), 92 B. J. K. B. 871. 

769. Add. Annotation : — Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

773. Add. Annotation : — A s to (1) Refd. Bradford 
r. Price (1923), 92 L. J. K. B. 871. 

778. Add. Annotation : — As to (2) Refd. Bradford 
r. Price (1923), 92 B. J. K. 13. 871. 

781. Add. Annotations : -Refd. Bradford v. Price 
(1923), 92 B. J. K. 13. 871 ; Butwick v. Grant, 
[1921] 2 K. B. 483. 

786. Add. Annotations Refd. Fettes v. Robert- 
son (1921), 37 T. B. R. 581 . Mentd. Spencer 
v. llemmerde (1922), 128 1,. T. 33. 

798. Add. Annotations : Consd. Cheshire v. 
Vaughan, 11920) 3 K. B. 240; Maskoll v. 
Hill, |1921| 3 K. B. 157. Mentd. Cohen v. 
Hall, [1922] 2 lv. 13. 37. 

807. Add. Annotation : Mentd. How there. Hams, 
1 1927| J K. B. 393. 

809. Annotations : For “For full anus., .sec Band- 
lord A Tenant,” read “For full anus., see 
Sale of Band.” 

Add. Annotation : — As to (3) Refd. Chilling- 
worth v. Ruche (1923), 92 B. J. Ch. 401. 


PART V. SECT. 3. SUB-SECT. 15. 

804 i. Af/( nt — Implied authority from 
circumstances Husband authorised to 
purchase sloth for unfc }- The* fact that 
a, husband was authorised to aet, & 
ban acted, as his wife’s agent in the 
purehase of Mock through iuokorN docH 
not in itself justily tlio barkers in 
UPnUllllllK that lie i^ her agent to direct 
a wale of it ; A: even assuming that t lie 
rules of tiie Mo< k c\chaiige subje*ct 
to winch the order to purchase was 
placed confei on the husband authority 
to dll oct Mich sale, tin* brokeis 
responsibility to the wife for the pro- 
ceeds of the sale is not d'seluuged by 
payment to t ho husband unless they 
show that he had authority, either 
ovpicbs or implied, to leeeive 
the ninnej. — A irman t\ lioitirie’K 
13 K() n I Kits, [1023 | 4 I). Li. K 852 ; 3 
\V. \V. It. 7 85 ; vary int 7» [1023] 1 
D. L It. 1105; 31 li (*. 11. 4 78.— CAN 

808 v. Uriah in market ] — 

Instiuctions by an owner of wheat to 
his agent to “sell” wthout more 
mean*' “ sell a*> soon as possible,” unless 
there i- (something in t be circumstances 
or the custom ot a particular trade 
knowui to liot h part u s to give the w olds 
a dilTerent meaning. Where instruc- 
tions to sell, without stipulating any 
price, were givt n after the close of the 
market on Mav 3 • — Held : the agent 
wan justified m selling without further 
instructions at the opeumg of the 
market on Alay 4, though the market | 
had broken by reason of the Gram 
Exchange having withdrawn option 
trading A: the possibility of the Govt, 
fixing the price. — U eiiitiaht v Quaki.ii 
Oath Co., [1913] 3 W. W. R. 888. — CAN. 

809 iia. .]— Deft. 

wired to ,*■£, a land agent : “ Bed- n oek, 
£13,250 net, £400 down, stock Ac 
furniture at valuation ” S. replied, 

” Your wire says £100 down : suppose 
you mean £4,000, wire us giving 
authority to sell if we can get your net 
price.” Deft, then wired, ” Four 
thousand derwn. Sell if you can get 
my net pneo ” 8 replied, ” Have sold , 

in accordance with your wire, freehold 
for £13, 7.70, stock A: furniture at 
valuation, showing you £13,2.70 net, 
£4,000 to bo paid down, balance to 
bo urrunged on mtgo. by you. Pos- 
session as soon as license granted, not 


laterthanAug 20, £.700 deposit paid ” : 
--Hild' Is. huel no authority to sell 
on the firms on which he did Hell 
Pkinoi.i r. JUcKav, 111122] N. Z. L. it. 
MS.— N.Z. 

815 in a - .] - 1 

Gi. Mil! Mil r Quakkk IIA'IH Go (JOlb), | 
42 D L il. 701- CAN. 

815 lii b. - .] — i 

A land agent, whom plff. had mloimeil 1 
oi lus willingness to sell a piopcrt v 
lor £000, obtained an oiler cl £S2.r 
Ac tihgi.iphcd it to pltf., hut fhiough 
a nnslaki m transmission the inessuge 
as de*li\ creel to pltt. meiitionid £1125 
ns the amount ot ollci. Pitt. tele- 
graphed hi- accept an< o without naming j 
an amount. The oiler Inning Ik on 
withdrawn, the ugent agreed to sell I 
the piopertj to deft, foi 4825, & let 
him into possession. On the tender 
oi the loimul contract to pill, (or , 
execution a month la<cr he learned , 
about the mistake in 1 he telegram lor 
the lust turn A lefused to complete : — 
Held : the spee itlc ant limit v miginally 
gnin to the agent did not authorise 
the suli of plli.’s propei t> for less than 
£900, A: no land agent as such is Jield 
out as having a geneiul nuthonlv on i 
behalf ol in- client to sell on anj terniH i 
or at any puce — SiioiriAi. v. 

liUdlANAN, 11U20J J\. Z. Sj. 11. 103.— i 
N.Z. 

815 v. — — ]— Pltfs., an 

Incorporated co„ owning lot 1 - ol land, 
appointed C. then geneiul manugci to 
supervise the sa k- of the lots. In 
the agreement between pltfs. A (J. it 
was provided that he had no uutiionty 
to make an' rcpreHcntat inn as to | 
pltfs ’ properties other than those con- 
tained in their printed matter, Ac that, i 
he should have autlioirtv to accept 
offers for the purchase of lots uccordmg 
to pltfs.’ price-list. Pltfs. employed 
G. to sell their lots. G., in Mar lb 14, 
telephoned to deft, from pit In * office 
A induced dcil. to buy two of the Jots, 
upon the express agreement that 
pltfs. would rest 11 the lots not later 
than Aug. it) 14, at a profit of $100 on 
each lot: <*. informed deft, that he 
was author i ed by C. to mak** this , 
arrangement. C. was presc*nt when 
G. wa-. telephoning, A. hcaid what G. 
said: C told G. that he should not 
have said that pltfs. would resell 1 


the lots; but, according to the tosti- 
rnonj of G.. C. hmiHel! was not called 
as a witness, (’ latified the repre- 
sentation made in Ins name A ostensibly 
by his aut limit. v Held’ < as 
gem*ral manager, had ostensible autho- 
r'd \ to make m rutitv the collateral 
agreement , A r anv secret rest net ion ol 
his authority would not attend deft., 
wJio i e*lied upon his bt*ing the general 
rnanage*r— Canaiuw Gi u.iui. Si< - 
e'l in l u . h (V).. Lrn. r. Gi.oHe.K (1918). 
42 G. L J{. 500 : 13 (). \\ . N 355 ■ 14 
O. \V. N.71; J.JD. L It. 20 -CAN. 

817 li. - - Implied u nth out u J — 

A broker who had pine hase*d coin on 
margin lor a < uslomc i . Uild. justi- 
1 1 e in sealing on the cuslomei lulling 
to loiwaid maigni iimncj when a 
slump oe*eiirie*d in the* muikct pnee, 
a general e*oii<lit ion ed 1 1n* broker 
t raiiHue t mg suedi busine-s being that ire 
ie*se r\e*el 1 be light toe lose tmiisactioiiH 
without lurlhei nediee* when maiginu 
were imsat isfuet orj , wlueh e-emditjem 
1 he e t iiileiie*(l must have hem known 
te» the oust oimi who had lie*e*n leu some 
time* a ” leiejm trade r ” A ele'ule'i on a 
large*i scale in the* broker’s office.- 
IMauooi r Die KI.I.I,. [11)20 1 1 \\ W. It. 
4 07 ; 50 J). 1j It. 590 ; 17 O. W. N. 
21)1 , 51) S. U. It. 4 29.— v" AN. 

817 in. Authority to find pur- 
chaser.]— On Jan. 20, 1920, eieft. 

handed ter his brokers a lette*r in the*se 
t°rniH : ”1 authorise* >ou to procure 
a buver ol the* aliove pre‘inises ioi* 
Jts 45,000 Ac on joui sending Harm*, 
1 shull ]>av jou as lemuneration at 
i j*e*r cent, on the* puichuse-mom j . 
The same will he paid at the ie*giH- 
trutiou of tlio convtj mice*, otherwise 
tied” The edle r e*emt allied in the 
ledte*r v\as accepted h> jdti. A there - 
upon the luet ot sue h ae*e*c*ptance was 
e'lmiiminrcate-ej e*n the same* day to 
ele*lt. . Hi Id: the* ofle*r eoniameel m 
the Jettei amount e*rl emly to an offei 
to be* put inter temedi v\ilb intending 
bnye*rs of the pie miscs A: it was in 
no se*ns(* an uutherntv to the lirokeis 
t < i se*ll ele*ft ’s property or an otter on 
the part of the* vendor to se*lJ tho 
pieniiscx te» w here vc*r might he* inought 
in t eme'h with ther ve-nelm* by tho 
brokers. — Pi k.va (]iian'i»ka Durr c . 
Jvniiv Ciiandua Jtoi (1921), I. L. J{. 
49 Calc. 389. — IND. 



Cases 822 - 897 . 


English and Empire uigest supplement, 


822. Add. Annotation : --Generally, Mentd. Low- 
thor v . n arris, [1927] 1 K. B. 393. 

828. Add. An notations : — As to (1) Distd. Common- 
wealth Trust v. Akotey (1925), 94 L. J. P. 0. 
107. Refd. Bradford v. Price (1923), 92 
L. J. K. B. 871. Generally , Refd. Jones v . 
Waring & GiJIow, [1920] A. U. «7(J. 

829. Add. Annotation:— Refd. Lowther v. Harris 
(1920), 43 T. L. 11. 24. 

833. Add. Annotations : — Consd. Keen v. Mear, 
11920 J 2 Oli. 574. Apld. Jxjwcock v. Bromley 
(1920), 127 L. T. 110. 

834. Add. Annotation : — As to (1) Consd. Keen v. 
Mear, [1920] 2 Oh. 574. 

834a. .] — A general authority to an 

agent to find a purchaser of a house does not 
authorise the agent to sign a contract binding 
on the vendor. There must, to justify such 
a signing, be a special & express authority 
to sign. — Lewcock v. Bromley (1920), 127 
L. T. 116 ; 37 T. L. R. 48 ; 05 Sol. Jo. 75. 

834b. .] — The mere employment of an 

estate agent by an owner to dispose of a 
lipuse confers no authority to make a con- 
tract. The agent is solely employed to find 
some one to negotiate with the owner. But 
if the agent is definitely instinct ed to sell at 
a certain price, those instructions involve 
authority to make a binding contract A to 
sign an agreement. 

But the authority is limited to signing an 
open rout met A does not authorise the 
agent to sign a contract with special con- 
ditions, e.fj. as to title with which it is no 
part- of an estate agent’s duty to deal.— Keen 
v. Mear, [1920J 2 Gli. 571 ; 89 L. J. Gli. 513 ; 
124 L. T. 19. 

836. Add. Annotations : - Consd. Keen r. Mear 
[1920] 2 Oil. 57 I. Distd. lx>wcock r. Bromley 
(1920), 127 L. T. 110. 

836a. .]- Keen r. Mear, No. 831b, ante. 

836b. Authority alleged to be limited to 

state price.] Action lor specific performance 
of a contract alleged to have been entered 
into by letters between pltfs. A 11. A B., 
estate agents, whom pltfs. alleged were agents 
for the first deft, lor the sale to pltfs. of free- 
hold premises. The defence was that the 
agents had a limited authority to state a 
price only. The premises had been offered 
for sale by auction by order of the ml gees, 
under part ieulars A conditions of sale referred 
to in the correspondence on Jan. 18. 11. A 

If. inclosed plan A auction particulars to 
pltfs. stating in their letter that their client 
would be willing to sell the freehold at £550. 


On Jan. 27, pltfs. offered £400. On the 
28th H. & R. submitted that offer to the first 
deft., & asked for her instructions. On 
Feb. 8, the first deft.’s husband communi- 
cated with H. & R. over the telephone, & 
on Feb. 10, they wrote to pltfs. stating that 
their client would not accept £400, & that 
“ we are now authorised to close with you if 
you will increase your offer to £450.* * Pltfs., 
on Feb. 14, wrote to 11. & R. referring to 
the letter of Feb. 10, & stating “Vo are 
prepared to accept your offer of this pro- 
perty agreeing to the price of £450. Kindly 
forward the contract in due course.* * On 
Feb. 17, H. A R. wrote informing the first 
deft, that, as instructed by her husband, they 
had offered the property to pltfs. for £450, 
A that pltfs. had agreed to buy. The second 
deft, was prepared to purchase the property 
from the mtgees. at a price more than £450 : — 
Held : the agents had authority to conclude 
the contract, A pltfs. were entitled to judg- 
ment for specific performance of it. — Allen 
A Co., Ltd. v. Whiteman (1920), 89 L. J. Oh. 
534 ; 123 L. T. 773 ; 04 Sol. Jo. 727. 

837. Add. Annotation : — Refd. Banque Beige Pour 
L’Etranger v. Hambrouck (1920), 37 T. L. R. 
70. 

845a. Authority to discount bill.] — Tf an 

agent employed by the indorsees of a bill to 
get it discounted warrant it to be a good one, 
ids employers are bound by his act, A are 
liable to refund if the bill be afterwards dis- 
honoured by the* acceptor. -Fenn v. Har- 
rison (1791), 1 Term Rep. 177 ; 100 E. R. 
959. 

Annotations Held. Fydell v. Clark (1706), 1 Esp. 447 ; 
Lyon l\ Mol In ( 1 HO 1 ), 1 Smith, K. B. 47 b : lie Acraman, 
Ex p. BuMiell (1844), 3 Mont. J). A Do <1. CIA; Itoyal 
Albert Hall C'orim. v. Winehelsea (1801), 7 T. L. it. 862. 

850. Add. Annotation : — Reid. Collins v. Hopkins, 
[1923] 2 K. B. 017. 

860. Add. Annotation -Refd. Collins v. Hopkins, 
[1923J 2 K. B. 017. 

872. Add. Citations :—affd., [1918] A. C. 020 ; 87 
L. J. K. B. 1 15S ; 119 L. T. 410 ; 31 T. L. R. 
518 ; 02 vSol. Jo. 005, H. L. 

Add. Annotations: — Mentd. Calmenson v. 
Merchants’ Warehousing Co. (1920), 125 

L. T. 129 ; Dev v. Mayo, [1920] 2 K. B. 340 ; 
Everett v. Griffiths, [1921] 1 A. C. 031. 
llearn v. Southern Ry. (1925), 41 T. L. R. 
305. 

883a. Salesman — Authority to cancel sale.] — 

Leckenby v. Wolman, No. 308a, ante. 

897. For “ For full anns., see Estoppel,” read 
“ For full aims., see Deeds, Vol. XVII., 
p. 210, No. 285.” 


821 i. (Plural author it if— Sale 

in turn vault. 1 //</</: position ol 

ultfs. being that of brokers, m selling 
in tlieir own name they acted bejond | 
the scope ol their aulhoritj.- I*atkh- j 
sun i>. MoGallum, [ 1 62 1 J N. Z. L. It. 
866.— N.Z. 

833xiiia. Instructions to pro- 

cure puCchastr -at sinctjttd sum.] -In 
negotiations for the sulo of property 
a notification b> a principal to hi*, 
went that lie will accept a pur- 
chaser ut a specified hum will not 
authorise the agent to conclude a 
cunt met . — (.'arm y r. Fair (1620), 
Ml. L. T 61. -IR. , 

Bk. Solicitor — Authority to rt reive 
tt n tiers — Tend* rs to bt st nt < it/u r to agent \ 
or principal.] Exors. gave instructions 1 
to solrs. to udxcrtise for t undent for a [ 
property A they told the solrs. to 
jiinert in the udvertlBemeut a notice to I 


the effect that tenders might be bent 1 
either to the solrs. or to rather of the I 
exor* ; thin latter the bolrb. did not do. j 
A tender was received by the solr^. A i 
forwarded by thorn to the exors A they j 
wrote acknowledging the receipt there- 
of. Some day- later the tenant of the 
property forwarded a tender to one of 
the exors., who did not communicate 
with his eo-exor. or the solr.s. about it. 
The solr**., liauiiK heard no more from 
the exors. entered into a contract to 
sell the property to tho person who 
made the tirst tender: — iitld : the 
solrs. had no authority to give notice 
to the person making tho Jirst oiler 
that his tender was accepted. — Dkanh 
v. Orr (1622), 63 D. L. It. 720.— CAN. 

PART V. SECT. 3, SUB-SECT. 16. 

a. Transpose lines 5 & 6 of this 
paragraph. 


PART V. SECT. 3, SUB-SECT. 17. 

■1. Agent forbidding purchaser to use 
machinery only partly paid for — Author 
rity as such.] — Where a letter, sent to 
a buyer of a farm machine under a 
conditional sale contract before he 
is in default, forbidding id in, under a 
threat of serious coiibequences, to use 
the machine, is written by au agent 
of the seller, with authority to sell A 
collect the purchase-money A make 
settlements therefor, as an assertion 
of a right which is to continue until 
the bu> er makes a settlement, it will 
bo hold to be written within tho ap- 
parent scope of **nch agent’s authority. 
— Robert Belt. Engine A Thrkhhek 
C o. v. Farquharson, [19181 1 W. W. R. 

1 924 ; 1 1 Bosk. h. Ii. 81 ; 39 D. L. It. $25. 
—CAN. 
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Part VI. — Delegation. 


906. Add. Annotations: — Apld. Tarn v. Soanlan, 
Neilsen, Andersen v. Collins, Muller (London) 
v. Let hem, Muller v. I. R. Comrs. (1927), 44 
T. L. R. 63. Refd. Prager v. Blatspiel, Stamp 
& Heacock, [1924] 1 K. R. 660. 

922. Add. Annotations: — Apld. Tarn v. Scanlan, 
Neilsen, Andersen v. Collins, Muller (London) 
v. Lethem, Muller v. I. R. Comrs. (1927), 44 
T. L. R. 53. Refd. Prager v. Blatspiel, Stamp 
& Heacock, [1924] 1 K. B. 560. 

926. Add. Annotations: — Refd. Prager v. Blatspiel, 
Stamp & Heacock, [1921] 1 K. B. 566; Tarn 
v. Scanlan, Neilsen, Andersen v . Collins, 
Muller (London) v . Lethem, Muller v. 1. R. 
Comrs. (1927), 44 T. L. R. 53. 

941. Add. Annotations : — As to (1) Refd. Prager v. 
Blatspiel, Stamp A Heacock, [1924 J 1 K. B. 


566. Generally, Mentd. Jebara r. Ottoman 
Bank, [1927] 2 K. B. 251. 

942. Afld. Annotation : — Refd. Prager v. Blatspiel, 
Stamp & Heacock, [1924] 1 K. B. 566. 

944. Add. Annolatioyis Refd. Crager v. Blats])iel, 
Stamp v. Heacock, [1921] 1 K. B. 566; Tarn 
v. Scanlan, Neilsen, Andersen v. Uollirm, 
Muller (London) v. Lethem, Muller r. I. K. 
Comrs. (1927), 44 T. L. R. 53. 

955. Add. Annotation : —Generally. Refd. Muller 
(London) v. Lethem, Same v. 1. It. Comrs., 
( 1927J i K. B. 780. 

966. Add. Annotation : — Consd. Howard IToulder 
v. Manx Isles S.S. Co., [1923J 1 K. B. 110. 

975. Add. Annotation : -Consd. Belvedere Pish 
Guano Co. v. Rainliam Chemical Works, 
Feldman A Partridge, Ind, Coope v. Same, 
1 1 920J 2 K. B. 487. 


Part VII. — Ratification. 


987. Add. Annotation : — Consd. Re Becket, Purnell 
v. Paine, [1918] 2 Cii. 72. 

989a. — .] — Reaps.’ manager, without 

their authority A fraudulently, obtained 
from their hankers, in exchange for cheques 
drawn by reaps, upon the bankers, drafts for 
equivalent amounts drawn by tin* bankers 
\ipon i hemsolves, payable to bearer, A crossed 
“ not negotiable.” These drafts the manager 
paid to an account which lie had with applts., I 
A they collected the amounts. Reaps, sued 
applts. for damages for conversion of the 
drafts: Held: the action failed, since maps, 
could not ratify the act of their manager in 
obtaining the drafts, so as to have a title to 
sue, without also ratifying his subsequent 1 
dealing with the drafts, the form of which j 
made collection through a bank necessary. - i 
Union Bank of Afstkal.ta v. MrCniNTocK, I 


( 1922 | I A. C. 210; 9L L. .1. I\ C. 108; 126 
L. T. 588, P. C. 

Annotation : - Refd. Australian I {.ink oi ( ’ommeicc v I Nut*!, 
1J920J A. (J. 7.57. 

(Unnpnn JNo. 33s;t, ante. 

998. Add. Annotation Refd. Lake v. Simmons 
(1926), 95 L. J. K. B 586. 

1002. Add. Annotations : -Mentd. McMillan v. 
Canadian Northern Ry., [1923] A. 120; 
Walpole v. ('nnndmn Northern Ry., [1923J 
A. C. 113. 

1005. Add. Annotation : Refd. The Joannis Vatis 
(1921), 91 L. J. P. 1 82. 

1009. Add. Annotations : Refd. Drughom v. 
Rederiaktiehf'laget Trans- Atlantic, |1919| 
A. C. 203; The Joannis Vatis (1921), 91 
L. .1. P. 182 ; Underwood v. Bank of Liver- 
pool, Same v. Barclays Bank, [1921] 1 K. B. 


PART VI. SECT. 1. 

906 iik Mothtr managing 

daughter's property.] — Where a person 
employs another reiving upon his 
peculiar aptitude for tlie-work ent rusted 
to him, it is not competent t or that 
person to delegate the trust to another. 

Whore the authority which a mother 
had to manage her daughters property 
involved a certain trust or discretion 
for the exercise of which blie wafl 
selected : — Held : she could not dele- 
gate that trust & appoint her husband 
to perform the duties of her agency. — 
Robinson v. LiOmj, ri 923] 3 U. L. R. 
918.— CAN. 

906 iv. Manager of property. ] — 

A lease is invalid if it is granted by a 
person as attorney for one who is a 
manager of the property leased, & 
who did not negotiate or consider the 
lease or know of it until after its execu- 
tion. BOVXJSRJI V. SlTA.VATH 1)AS 

(1921), 49 b. It. Ind. App. 46 ; X. L. It. 
49 Calc. 323. — IND. 

PART VI. SECT. 3, SUB-SECT. 1. 

943 lil. . 1 — Tf an agent for 

sale of grain to whom the goods are 
consigned or delivered, consigns the 
name to a sub-agent for sale, & the 
bill of lading & such other documents & 
circumstances as there are support 


(lie inference of tho agent's right io j 
deal wit h the goods, then in t lie absence | 
of anything showing a contrary mien- j 
lion the sub-agent has only to account j 
in respect of the proceeds io the UrHt 
agent A: not to the original principal. 
— IliM’iicLiFFKf?. Haiku Ac Bonr.ur.i.i., 
fl 920 J 3 W. W. it. If, 9 ; 63 JJ. L. It. 
451 ; 30 Man. L. It. 520.— CAN. 

PART VI. SECT. 3, SUB-SECT. 2. 

964 v. font rant with sub- [ 

agent approved by principal.] VVJieie a 
co. had engaged an agent (o sell its 1 
shares, had intended him to employ 
sub-ogonts, Ac bad approved of the 
contract made by tlio agent on Its ( 
behalf with a suh-ogent : — Held : the 
co. was liable to the sub-agent for ( 
eoinniiHbion duo under ids contract. — , 
Bkiiuman v. Canadian J-’ahm 1mi\ Co., 
119241 1 V. L. R. 350.— CAN. 

PART VII. SECT. 3. 


1006 v a. .] — A contract 1 

made on behalf of a person, but with* 
i out Ids authority, by a person who does 
j not piofoss to be acting for a principal 
' cannot l»c ratified. — R kimkr v. lirnncs, 

I 11 918J 1 W. W. it. 425.— CAN. 

j 1006 v b. . ] — A person does 

not become a principal by any act of ( 
I so-called ratification, unless at the time < 
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of t lie cunt r«K l t lie so-r all< d agent was 
not ai ting tor liimseJt hut was intending 
to bind an ascertainable principal; 
even ii it is intituled that some un- 
named principal shall bonctit, d the 
so-called agent purports to la acting 
tor himsell Ac not for anotiiei tlu* 
lulo applies. -iM(Catmjm v. ( oiioii 
(1918), 4 10. I,, it. 4 9/ ; 1 h 1). ii. it. 
733 ; 15 O. W. N. 262. - CAN. 

1006 vc. .3 - 1*111. Sr F. 

weio customers of del In.* hank A F. 
was, unknown to pltl., largely indebted 
to the hank. K , a brunch manager, 
drew up a promissory note foi &2..>()0 
which was signed b> F. A; made puj - 
able to the order oi pltl. on demand. 
J‘ltf. was induced to advance the 
82.500 before tho undertaking by K., 
written on tlic note, “this note will 
be paid when demanded," but K. did 
not hign this statement aw branch 
manager. The hank received the 
tummy bv pltf.’s cheque pa > able to 
order of F. Ac indorsed b> him, which 
sum wits then used to liquidate F.’h 
debt to the hank Pill*. claimed that 
deft, bank had i.itltied the nets ot K. 
Ar were liable * - Hi Id : It w t is not tlie 
intention of K. as sliown by the evi- 
dence to act us agent of delts. in tho 
transactions. — Buahsktii o. Koval 
Bank of Canada (1922), C7 D L. It. 
740.— CAN. 



Cases 1009 — 1040. English and Empihe Digest Supplement. 


77.T; Robinson v. Midland Bank (1925), 41 
T. L. R. 402. 

1022. Add. Annotation : — Consd. lieynolds v. 
Atherton (1921), 125 L. T. 690 . 

1026. Add. Annotation : — Refd. Reynolds v. Ather- , 
ton (1921), 125 L. T. 690 . 

1027. Add. Annotation : — Refd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 
Oh. 559. 

1028. Add. Annotation : — Refd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 
Oh. 559. 

1029. Add. Annotation : — Refd. Re Bebington’s ' 

Tenancy, Bebinglon v. Wildman, [1921] 1 I 
Oh. 559. I 


tho authority conferred upon him bv fi„ 
resolution of tho public health committee 
winch had been confirmed by the council 
as before stated, directed that a notice should 
be served upon the owner of the premises 
requiring him to abate the nuisance in accord- 
ance with the provisions of sect. 4 of the Act. 
This notice, which was issued in due form, 


was served upon the owner on Sept. 25, 
1917. This action of the chairman was 


reported to the public health committee at 
their first meeting after the summer vacation, 
on Oct. 9, 1917, & approved by them, & 
the matter was later on, on Oct. IS, 1017, 
reported to & approved by the council. As 
the nuisance still continued, proceedings were 
taken against the owner by the sanitary 


1033. Add. Annotation : -Refd. Bowver, Philpott i 
& Joyner. Mather, [1919] 1 K. *B. 419. | 

1033a. After issue of notice to abate — Before 

institution of proceedings.] — By a bye-law 
of the city council of W., which was the ( 
sanitary authority of W., it was provided 
that whenever tho council w r as in vacation 
the mayor A the chairmen of the respective 
eommittoos of the council might give such 
instructions on were requisite with respect 
to any matter of an urgent nature, provided 
that all such acts were m due course reported 
to t Ik* council. Tin* council of W. held no 
meeling between July 26, 1917, A Oct. 18, • 
101 7-- the (summer vocation, A the public I 
health committee of the council did not sit 
between July 17, 1917, A Oct. 9, 1917. On 1 
July 17, 1917, the public health committee 
passed a resolution appointing its chairman, 

A m his absence the acting vice-chairman, 
to deal with all urgent matters on behalf 
of the committee during the summer 
vacation. This resolution was reported to 
the council A approved by them on July 
2(5, 1917. About the middle of Sept. 1917, 
t Ik- medical officer of health, being satisfied 
that a nuisance existed upon certain 
promises in tie* district of tho council A 
city of W., caused a written notice of the fact 
of its existence to be served on t lit* owner 
of the promises under Public Health London 
Act, 1891 (c. 7l»), s. 3. As the nuisance was 


inspector, A on Dec. 5, 1917, an order was 
made for its abatement by the magistrate 
who heard tiie complaint. The owner there- 
upon applied for A was granted a rule nisi 
for certiorari to quash the order of the magis- 
trate on the ground that the same was made 
without jurisdiction, tho notice of Sept. 25, 
1917, not having been given by the authority 
or direction of the council or of the public 
health committee, or after consideration by 
them in pursuance of Public Health J^ondon 
Act, 1891 (c. 70), s. 4 (1): — Held: as the 
act of the duly authorised agent of the 
council, namely, the chairman of the public 
health committee, appointed to act in urgent 
matters during the vacation under the bye- 
law A in pursuance of the resolution of the 
committee subsequently ratified by the 
council, was reported to A approved A 
ratified by the council prior to the institution 
of proceedings against the ow r ner of the 
premises, the ratification related back to the 
time of the doing of the act in question, 
namely, the serving of the notice of Sept. 25, 
1917, A the magistrate had jurisdiction to 
make the order of Dec. 5, 1917. — R. v. 
('HAINAN. h\r p. AlfLILHiE, LI 91 8] 2 K. B. 
298 ; 87 L. J. iv. B. 1112; 119 L. T. 59; 
82 J. P. 229 ; ](> L. G. R. 525, 1). C. 

Annotation : -Refd. 1 lawyer, J’hilpott A Payne v. Mullicr, 

llillt)] 1 lv. 11. 11 i>. 

1040. Add. .1 limitations :--Refd. Prager v. Blat- 


not abated, the matter w r as reported by tho ’ 
medical officer to the chairman of the public 
health committee, A the latter, considering 
that the matter was urgent, A acting under 


spiel. Stamp A lie acock, [1921] 1 lv. B. 506 ; 
Tarn r Scanlan. N eilsen, Andersen r Collins, 
.Muller (Loudon) r Let hem, Muller v. 1 R. 
Comrs (1927), 4 I T. L R 53 


PART VII. SECT. 5. 

1037 vu. ]— In order that, a 

Person nniv l>o doomed to lm\o Jut died 
an net done without his nut hoi dv, it u> 
neeessarj that at the tune of tho 
rat ideation lie should tune lull know- 
ledge of nil the material circumstances 
in which the net wn* done, unless he 
intends to ratdi the net A: take t lit* 
risk whatever the cirrumstuuccs may 
have been. Wiu.Mr.itr Uist.Y(HHM. 
42 o. li it n.ii : 1 1 u. \\ . n. if»o ; 43 
J). jj. Jt 5)2. CAN. 

1037 v«ii. - -.] - Tho agent of deft s 

lured pltl*., hut exceeded authority 
in regard to tho term* of hire : — livid 
deft s. were not estopped, by accepting 
pltfs.* wen ioc>, from disputing pltls.* 
elaim for wugos, deft.s. liming repudi- 
utod the agent's authority ns soon n*. 
the terms of tho eoutmet were brought 
to thetr attention.- ito\ v. Sr. Jonv 
Lrxinru Co., Fimihh r. Sr. John 
bmmnu Co. (1919), 40 N. 13. 11. 120 — 
CAN. 

1037 ix. -- -.] — The burden of prov- 


ing rat ideation lest* on the person 
ullegmg it, who must pro\e full 
knowledge of the facts. — T hompson 
r. JjY.VNF. |1921] 2 \\ . \V. it. 1>3J ; 
60 1). L. K 729 • 14 Sa*k. L,. It. 282.— 
CAN. 


PART VII. SECT. 6, SUB-SECT. 1. 

1044 vu. ] — In considering 

whether a person is bound by the act* 
of an o*ton*ible agent winch arc a’leged 
to hn\o been ratified, the distinction 
is to be observed between a ratifica- 
tion to be implied from conduct 
showing an intention to latify A: an 
estoppel to deny ratilieutiou, the ease, 
tliat is, where, without a conscious 
intention to rutif> , tho so-called 
principal is estopped from dousing 
that ills conduct must be treated as u 
ratification. — McKay r. Tuunon: 
Avnr.iusov Co.. |19 Kn]3W. W. K. 
991 ; 4 t 1). 1j. Jl. lim . 1 1 Alta. JL. li. 
131. — CAN. 

1044 viii. .} — Uatiileation by a 

principal of the acts or an alleged agent 
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muht ho ewdeneed either by clear 
adoptive act* or by acquiescence 
equivalent thereto, & tho act or acts 
ol adoption or acquiescence must be 
accompanied by lull knowledge of all 
the essential facts. — Thompson v. 
Lynxk, 11921] 2 \V. W. It. 035 : 50 
D L. It. 729 ; 14 Bask. fi. It. 282 — CAN. 

1044 ix. .] —If an agent executes 

on heliall of a former principal a con- 
tract for the sale of laud, although hia 
authority to execute such contracts 
ha* terminated, then if tho purchaser 
seeks to hold the priucipul liable there- 
under he mu*t show* that the principal 
ha* p’aced himself liy some act or 
omission of his own m u position w'liich 
compels lain to accept the contract Ac 
cairy out its terms ; Ac this is not 
shown where there does not appear 
to ha\e been uny holding out of such 
agent by the principal either to the 
purchaser directly or by eiicuin- 
stunees of publicity which reached liim 
Ar upon which he ucted. — Z ekebesky 
r. Powell, [1921] 3 W. W. 11. 628. — 
CAN. 



Vol. I. — Agency. Cases 1079—1211. 


1079. Add . Annotation As to (]) Field, lie \ 

Bobington’s Tenancy, Bcbinglon v. Wildman, , 
[1921 J 1 Cli. 559. I 

1080. Add. Annotation : — Mentd. lie AVithain, ' 
Chadburn v. Winfield, [1922] 2 Ch. 413. 

1102. Add. Annotations : — Consd. lie Bankruptcy 
Notice, [1921] 2 Ch. 70. Held. Edwards e. 
Motor Union Insce., [19221 - K. B. 2 49. 
Mentd. Huddersfield Fine Worsteds v. Todd 
(1925), 42 T. L. K. 52. 

1105. Add. Annotation : Refd. The Yuri Mam, 
The Woron, [1927] A. C. 900. 

1109. Add. Annotation : — As to (2) Refd. Koenigs- 
blatt v. Sweet, [1923] 2 Ch. 311. 

1128. Add. Annotation : — Refd. Ivoenigsblatt v. 
Sweet, [1923] 2 Ch. 311. 


1129. Add. Annotation : — Refd. Robinson v. Mid- 
land Bank (1925), 41 T. L. R. 402. 

1137. Add. Annotation : — Generally, Mentd. Hart- 
ley v. Hymans, [1920] 3 K. B. 475. 

1138. Add. Annotation : — As to (2) Refd. Com- 
mercial & Estates Co. of Egypt v. Board of 
Trade. [1925] 1 K. B. 271. 

1153. Add. Annotation : — Refd. Koenigsblatt v. 
Sweet, [192312 Ch. 311. 

1160. Add. Annotations: -As to (1) Refd. The 
Joannis Vatis (1921), 91 L. .1. P. 182. 
Generally, Mentd. Sutters v. Briggs, [1922] l 
A. C. 1. 

1168. Add. Annotation : — Mentd. (loldrci, Foucard 
v. Sinclair & the Russian Chamber of Com- 
merce in London (1917), 87 L. J. K. B. 
201 . 


Part VIII.- -Relations between Principal and Agent. 

1175. Add. Annotation : - Refd. Cheshire v. < ciman (1910), 85 L. .1. K. B. 1187 ; Weiss, 


Vaughan, [1920] 3 K. B. 240. 

1176. Add. Annotations : — Refd. Cheshire v . 

Vaughan, 11920] 3 lv. B. 2 40 ; Maskell v. 
Hill, [19211 3 iv. B 157. Mentd. Rawlings 
v. General Trading Co.. [1921] 1 K. B. 035. 
1186. Add. Annotation : — Generally , Mentd. Brad- 
ford v. Price (1923), 92 L. J. K. B. 871. 

1196. Add. Annotation : — Refd. lie City Equitable 
Fire Insce., [1925] Ch. 407. 

1206. Add. Annotations : — Consd. Gould v. S. E. J 
& C. By., [1920] 2 K. B. 180. Apld. Finn v. 
Shelton iron, Steed Ac Coal Co. (1921), 131 
L. T. 213; \\<*s4niinstrr Bank v Hilton 
(1920), 130 L T. 315. Refd. Weigall v. Rim- 


Biheller As Brooks v. Farmer, [1923] l K. B. 
22(>. Mentd. Manbre Saccharine 4 Co. v. Corn 
Products Co.. [ 1919 1 1 K. B. 198; Johnson 
r. Taylor, [1920 J A. G. Ill ; Wilson, ilolgate 
v. Belgian Grain & Produce* Go., |1920J 2 
lv. B. J ; Diamond Alkali Export Corpn. v. 
Bourgeois, [1921] 3 Jv. B. 413; Sassoon e 
Internal ional Banking Coiqin , |I927| A. < ' 
71 1 

1208. Add. Citation ;-13 As]). M. L. C. 103. 

1208a. .] — Vale (J.) A Go. v. Van 

Oppen A Co., I/rn. (1921), 37 T. L. R. 307. 

1211. Add. Annotations : — Apld. Weigall v Runei- 
man (1910), 13 Asj). M. L. C. 403. Refd. 
Finn v. Shelton lre>n, Slee*l A Goal ( Jo. 


PART VII. SECT. 6, SUB-SECT. 2. 

1086 i. Parch asc — Am pt a nee of 

(foods bought .] — Where an ugeut, aut ho- 
used to buy goods of a certain kind, 
buys goods of a dillevent kind, if the 
principal for whom they arc bought , 
though repudiating the contract A 
returning most of the goods keeps | 
part of them, he thereby does an net 
in relation to the goods which is 
Lunoiibistcnt with tin* ownership of the 
Heller, & so accepts them, A m so doing 
ratitles the purchase — Uomi.v 1m- 
roitTixo C’o. v. P \ s ak (1922), <>3 

1). L. K. 200 ; [1 022 J 1 W. W. It. 128. 
—CAN. 

1100 iv. Paul by (fugue 

of unaulhoreu d agent ]— S. took puit in 
tne nogotiat ions for the sa Ie of an ongiuo 
by applt. to rosp., but w r as not applt. ’« 
agent either to elleet the sale or to 
collect the purchase-money. After I 
the sale reap, paid the money to S., 
thinking that he was appit.’H agent, . 
he a few days later S tohl applt. that 
lie had received the money but could 
not pay it over then, A ottered to pay . 
interest on it, to wdueh applt. agreed. 
After several applications lrorn applt. 
8. handed him a cheque for the balance 
shown to be due in an accompanying 
statement, in wdiieh S. debited himself 
with interest he took credit for com- 
mission. Applt. accepted the cheque 
he paid it into Ills account, hut it was 
dishonoured A ho then sued rosp. for 
the purchase-money : — field : applt. ’a 
acceptance of the cheque was a clear 
adoptive act evidencing his ratification 
of S.'s unauthorised act in receiving 
the money. — Me Ewan v. Joiinbtoms., 
[1918] N. Z. L It. 49.— N.Z. 

*m. Demand for payment over 

of deposit.] — Where an agent had no 
authority to sell on the terms on which 


ho did soil : — Hi Id : a letter of the i 
principal, demanding payment of the 
money 1 coined b\ the agent as a 
deposit, did not ratify the action ol 
the agent in selling. — 1 'kiwile v. 
M'lvAY, 119221 N. Z. L. U. hi 8 N.Z. 

1104 iii a. .J — Where a 

principal, knowing the lull cnetim- 
stanees of the signing of an agree- | 
inent for wale he purchase of laud by an 
agent on his behalf, does not notify I 
the pui chaser of ins repudiation for 
nearly three yearn lie is estopped by . 
bis aeLw he conduct from objecting to 
the agreement. — W ictsr v. Dillioan, 
[192J J N. Z. L. It. <>17— N.Z. 

PART VII. SECT. 6, SUB-SECT. 3. 

1127 i. On person alleging rutifica 
tion. J — The burden of proving ratifica- 
tion rests on the person alleging it, 
who must prove full knowledge of tin 
facts. — Thompson r. Lynn*., 11921 J 
2 W. W. It. 63.0 ; 50 D. L. It. 729 ; 
U Sank. L It. 282.— CAN. 

PART VII. SEC1. 7, SUB-SECT. 1. 

1132 iii. .] — An act done by a 

pet son on behalf of another person, 
but without that other person's autho- 
rity or knowledge, he subsequently 
ratified by that other creates the 
relationship of principal he agent I 
between the particH In respect of that 
act. — ( Jkkat Wkht Eaumh, Ltd. v. 

H YNhiinnoEii, [1924] 1 D. L. R. 185. — 
CAN. 

PART VJI. SECT. 7, SUB-SECT. 2. 

an. Trading goods — Agent for sale.] - 
If an agent for bale of goods trades 
them for other goods & the princi- 
■ pul ratihes the transaction, the goods 
received in exchange become 1 lie 
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print i pal’s pioport > .— 1 ti \ (iitoci.nv 
r. llit.t.s A K i.i v, [192. >1 3 1) L. R. 
505; |1925| 2 W . W. Ik 102; 19 

S 4 i.sk L. it 192. CAN. 

PART VIII. SECT. 2, SUB-SECT. 1.— A. 

1184v. — (foods not m 

arent dan tv with ordir. J - J lefts gave to 
pltt. a written order to whip liom 
England on account ol dtlis. one 
thousand two-gallon A two hundred 
he fifty thrco-gullon stoniwurc jars. 
Pitt. ordered j<irs from a manu- 
facturer in England to he shipped in 
performance ot tins order. Two lots 
I were shipped A delivered to defts who 
naid tor them. Delivery of the last 
I lot, which comprised thn ty-nine three- 
I gallon A three hundred A lorly-tvvo 
I two-gallon jai'H, was r ‘fused by defts 
■ on the ground that there wore twenty - 
lhrco more of the t h ret* -gal ion Juih 
I A twenty-five less of the two-gallon 
1 jars than had been or tiered, A uIho that 
the mouths of a large number ot the 
jars were not of the specified size : — 
Held: pltf. was under a duly to 
purehase goods for defts. of the 
deseription ordered, A lus failure to do 
so amounted to a breach of duly. — 
JlUi/mus v. Kooi’i!., [19221 N. Z. L. R. 
549.— N.Z. 

1188 ii. .]— Wheat held 

by defts. for pltfs. was on pit Is.’ order 
shipped by deltw. from Al. to A. 
Pitts, telegraphed lust 1 net ing defts 
to noil at once. Detts. wrote sayiug 
that until the car- ar lived at A. they 
| wore unable to sell. They at once, 
j however, tried to w eli he ufter ten days 
did ho: — field: tiiey wore justilied 
in selling at the price then obtainable 
he without receiving fuither inbtrue- 
. tions. — J AC’KSON v. Bahkahtikwan 
1 Co-opkrativk EwfiVATon (Jo., Ltd , 

) [1919] 3 W. W. R 572 — CAN. 



Cases 1211—1267. English and Empire Digest Supplement, 


(1021), 131 L. T. 213. Mentd. Spencer v. Ash- i 
worth, Partington (1925), 94 L. J. K. B. 447. | 

1243a. Extent of liability.] — Pltf. employed 

deft., a chartered accountant, to investigate 
the affairs of a co. in which he was interested. 
In a letter of instructions to deft. pltf. 
inserted libellous statements concerning two 
oflicials of the co. Deft, handed the letter 
to his partner, who negligently left it at the 
co.’s office. The manager found it, read it, 

& communicated its contents to the two 
persons defamed, each of whom sued pltf. 
for libel & obtained judgment against him 
for damages & costs. 1*1 tf. then sought to 
recover from deft, the amount which he had 
paid for dnmnges & costs in the libel actions 
as damages for breach of an implied duty to 
keep secret the letter of instnictions : — 
If eld : pltf.’s liability for damages in the 
libel ad ions did not result from deft.’s 
breach of duty, & deft, was liable for 
nominal damages only. — Welt) -Blundell v. 
Stephens, [11)20] A. 0. 050 ; 80 L. J. K. B 
705 ; 123 B. T. 503 ; 30 T. B. IB 010 ; 04 
Sol. Jo. 520, 11. L. 

Annotations •- Consd. Hi Polomis & Furness Wltliy, [1921] 

3 K. H, 5(50 ; A. & It. Taxis v. Secretary of State for Air, 
11922] 2 K. It. 32K ; Ilurnotl v. Bond. 11924] 2 K. it. 517. 
ftefd. J'ronps v. Chaplin (1920), 37 T. L. It. 112 ; Elliott 
.steam Tug Co. v. Shipping Coat roller, |1922] 1 K. It. 
127 ; The San Onofrq, 11922] 1*. 243 ; Adelaide S.S. Co. 
t\ It., [1923] I K. B. 59 : Tonrnier r. Nationul Provincial 
At Union Bank of England, 11924] 1 K. It. 461 ; Ham 
brook v. Stokes, 11925] 1 K, It. 141 ; Itiitannm Hygienic 
Jjaundry Co r. Thornycroft (192(5), 135 L. T. 83 ; Single- 
ton Abbey (Ownoisi e. 1'aludina (Owners), The l’aludina 
(192(5). 9o L. .1. 1*. 135. 

1243b. .1 \ccountanf s, employed to 

] trepan* l>alance-sh<‘ds from tlie books of a 
firm, slated the amount of “rash at the 
hank ” ns it appeared in the hooks, without 
examining the hank pass-book, or obtaining 


any statement in reference thereto from the 
bank, or informing the firm that they had 
not done so. The entries in the books were 
falsely made by a fraudulent clerk, whose 
. defalcations were not discovered, as they 
would have been if the entries in the books 
had been checked by reference to the pass- 
book -H eld : (1) the accountants were 

negligent ; (2) they were liable in damages 
for the amount of the defalcations of each 
year which would have been discovered if the 
proper stops had been taken as to the pass- 
book. — Fox & Son v. Morriku, Grant & 
Go. (J 918), 35 T. B. IB 120 ; 03 Sol. Jo. 193. 

1250. Add. Annotation : — Apld. Be City Equitable 
Fire Insce, [1926] Ch. 407. 

1251. Add. Annotation : — Apld. Re City Equitable 
Fire Insce. (1924), 40 T. L. IB 853. 

After this case add “ See , generally , Com- 
panies, Vol. IX., pp. 553 ct 8eq 

1263a. .] — Agents employed to sell land are 

generally employed to obtain the best pur- 
chase price reasonably obtainable. Their 
duty to their principal does not cease when 
they have procured an offer to purchase 
which he accepts subject to contract. It is 
still their duty to inform him of any offer 
which they receive at a higher price than 
that so accepted, & they remain subject to 
this duty until final contracts of sale & pur- 
chase have been signed A exchanged. — 
Keitel v. Wheeler. 1 1 027 1 1 K. B. 577 ; 90 
B. J. K. B. 433 ; 130 B. T. 203, C. A. 

1265. Add. Annotation : — Held. Be City Equitable 
Fire Insce., [1925] Ch. 407. 

1267. Add. Annotations : — Refd. Banbury v. Bank 
of Montreal, [19181 A. O. 626; Everett v. 
Griffiths, [1920] 3 K. B. 103. 


PART VIII. SECT. 2, SUB-SECT. 2.-- 

A. (a). 

1214 iv. — — A 'eghnmt misrepri- 
suit at to ?*.]— An agent who in breach 
of itJs duty to his principal induces 
him by negligent misrepresentation to 
enter into a coni met is liable to mukc 
good to Ids principal the Iosh arising 
therefrom. 

Jn such a ease the principal may 
recover eiihei in tori or in contract, 
(v it is no answer to hih claim that he 
is also entitled to recover from the 
othei parly to the contract induced 
by bis agent.- Young r. Takhisij., 
[191hJ N Z 1j li. 924.- N.Z. 

1214 v. - .1 The if u ( y of a paid 

agent to Imh principal is to exorcise 
euro, skill, & honesty, A if he taken on 
himsoll to eoii\o> infoimation which 
ho considers it material that his 
principal should know, M which he 
recommends A ini ends his principal 
to adopt, it is his duty to use reason- 
able care & skill in ensuring the 
accuracy of that information. — B rown 
r. Tiiokm.s, 11920] N. Z. L. R. 306. — 
N.Z. 

PART VIII. SECT. 2, SUB-SECT. 2. - 

B. (b). 

1245 iv. - — - - .]-- A law’-ugent. 
to w'honi a client entrusted money for 
investment on heritable security to 
yield 5 per cent.. invested £l,000of the 
amount in 1903 on a heritable bond 
which bon* to he secured over tenement 
property. A' £200 on a postponed bond 
over other subjects. These properties 
both belonged to unothor client of the 
agent's firm, who, in 1905, died 
insolvent. Jc heavily indebted to the 
firm. He had granted an <\r facie 
absolute disposition of the tenement 
property in favour of the firm prior 
in date to the bond for £1,000, which 


loan was accordingly not validly 
secured ; & the postponed bond for 

£200 was worthless, as the prior bond 
exhausted tlio value of the security 
subjects. None of these facts were 
communicated to the lender: — Held: 
| while the agents wen* not guilty of 
negligence in investing the money us 
they did in 1903, in view of tlie fact 
that they wert* called upon to obtain a 
5 per cent, investment . t hey were guilt y 
of negligence upon the death of the 
borrower in 1905, in respect that, a 
conflict of interest having then arisen 
between thorn & tho lender In connec- 
I tlon with the £1,000 bond, they failed 
j to tnfoim thoir client of the position, 
failed to realise her investments, & 
failed to advise her to seek independent 
legal advice.- — W krnham r. M'Lkak, 
Haiku cV Nkilson, [1925] S. C. 407. — 
SCOT. 

1260 I. Factor.] —Where advances 
are made by a factor on tho securit> of 
a world commodity, such as grain, 
consigned to him for sale, it is his duty 
to deal with the gooils in such a way 
its to guard, not only himself, but the 
principal also, against, loss. There is 
in i tilled in every such transact km a 
right on the part of tho factor to 
realise on Ids security whenever tho 
exigency of tho case demands it. — 

I United Grain Growers, Ltd. r. 

1 MxBEir. [19251 1 I). ]j. It. 301 ; [1925J 
1 \V. AW it. 19. — CAN. 

i 1262 ii. Extent of duties.] — 

! If a local agent is entrusted by an 
j abseut owner with looking after & 
renting a furnished house, then, 
although he is not an insurer of tho 
J safety of tho property, he must use 
l reasonable caro k diligence in its 
protection & preservation, & if he fails 
I to do so ho will be liable for the 
resulting loss. If furniture disappears 
1 or Is damaged beyond reasonable 
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wear & tear, ho is vrimd facie liable to 
account for it. Evidence sufficient 
to excuse him from liability would in 
some instances he quite light, in others 
more burdensome, depending on such 
questions as the checking over or not 
of the articles of the furniture, the 
character ot the tenants & tho con- 
stituents of the tenant’s family, the 
valuo 6c nature of the missing articles, 
etc. 

When tho owner claims damages 
against the agent tor lost or damaged 
articles the question of liability may 
be directly involved m regard to each 
article, & that liability 1 h a question 
for the judge, «& in such case the value 
of any article or the damage done to 
it can bo most conveniently deter- 
mined by the judge when deciding 
tho question of liability, rather than by 
a referee. — Caklii.e v . Northern 
Trusts Co., [1924] 2 W. W. K. 961.— 
CAN. 

1264 ii. Acting for vendor <£• 

purchaser — Payment of rents to vendor 
after notice of claim by purchaser .] — 
Where an agent who acted for both 

J iarties in connection with a sale of 
mmovable property on the terms of 
“ cosh against transfer,** received the 
rents &, after notice that they were 
claimod bv the purchaser, paid them 
over to the seller as having, in his 
opinion, tho better title thereto : — 
Held : he was personally liable to the 
purchaser therefor. — D e Kock t>. 
Fincham (1902), 19 S. C. 136.— S. AF. 

so. Wool broker. ] — A wool broker, in 
cases where lie receives wool from a 
customer upon which a limit has been 
placed, is not in law bound to indicate 
to the customer the state of the 
market from time to time, so as to be 
liable in damage* if he falls to do so. — 
Ferreira v . Ginqkli., [1921] E. D. L. 
374.— S. AF. 
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1269. Add. Annotations : — Refd. Banbury r. Bank | 
of Montreal, [1918] A. 0. {>20 ; Goldman v I 
Hill, [1919] 1 K. B. 413; The Employ 
(1922), 92 L. J. I». 42; Pratt t. Patrick. 
[1924] 1 K. B. 488 Mentd. Ellis' Trustee , 
r. Pixon-Johnson, [1 924] 2 Oh 451 . i 

1288. Delete “ For full anns., see Equity.” j 

1311. Add. Annotations : — Apld. Holt v. Markham, i 
[1923] 1 K. B. 504. DIstd. Jones t. Waung 
& Gillow, [1926] A. O. 670. Refd. British A. ] 
North Euiopean Bank v Zalzstem. [J6;27] , 
2 K B 92 

1315. Add. Annotation: — Refd. Cam 1 Ho Tank ] 
SS. Co. v. Alexandria Engmeonng "Works I 
(1921), 38 T. L. It. 134. 

1316. Add. Annotations : — Consd. The Mogihff, 
[1921] P. 236. Mentd. Laws v Smith, The 
Rio Tmto (1881), 9 App. Cas. 356, The 
Siteim Fishoi . 1027] P. 73 

1318. Add. Annotation : — Is to (1) Refd. Anderson 
v. Equitable Asset. Soc. of United States 
(1926), 134 L. T. 557. 

1352. Add. Annotation : — Mentd. Yourell v. 

Hibernian Bank, [1918] A. C. 372. 


1356. Add. Annotation : — - As to (1) Refd. Yourell 
v. Hibernian Bank, [1918] A. C. 372. 

1363. Add. Annotation : — (it anally, Mentd. Yourell 
i. Hibernian Bank, [191S] A. C. 372. 

1396. Annotations: For ” Budger v. Sa\age 
(1885), 12 Q. B. D. 363 ” read “ Bndger v 
Savage (1885), 15 Q B. 1). 303 ” 

Add. Annotation : — Refd. Rawlings v 
General Trading Co., L1921] 1 K. B. 635. 

1409. Add. Annotation Mentd. Spencer v. llem- 
merde, [1922] 2 A C. 507. 

1422. Add Annotation : — As to (I) Refd. Baker v. 
Lloyd's Bank, [1920] 8 K. B 322. 

1425. Add Annotation 1 s to (2) Refd. Law i cm e 
v. lla\ts, [1927] 2 h B 111. 

1426a. Proceeds of sale of goods — Goods consigned 
by commission agents for principal— Right of 
agent to set off claims against consignors.] — 
In 1917 plti Ar F, imichants at Odessa 
in tho Russian Ukiaine, consigned large 
quantities of pigs’ bnsth s to a Russian bank 
at Odessa, ns commission agents, to send the 
goods lo England for sale A lenut t lie pio- 
teeds to the consignors The bank, as 
piintqials, sent the goods to doits , as then 


PART VIII. SECT. 2, SUB-SECT 2 C | 

1269 vii ] — I)e fi , an iiirui I 

anco broker, gratuitously procured I 
policies lioni Amoncm cos Hild i 
as It was not shown tlmt delt was m I 
any wav negligent or that ho knew or I 
ought to have known ot tiro im llullty 
of tho policies, deft w is not liable 
DlMMKori V liOMlI It (11)21), j 6 
O L It 119 -CAN. I 

PART VIII. SECT 2. SUB-SECT. 3 - 
A. (a). 

1276 1. Failure to Keep account •> — 
Liability for charges of at t militant pit 
pariny accounts ] — D» ft , employed by 
pltf to administer hi«* atlairs, t \hibiU d 
gross negligence in carrying out his 
trust lie tailed to ken p propci books 
or morels of pltf ’s affairs or to render | 
accounts I-*llf was compelled to 
employ accountants to prepare ac i 
counts between 1 lie parlies — licit 
pltf was entitled to elaini the e barges 1 
of two accountants for pie par mg 
accounts between the pailies ns 
damages duo to ele ft *s neglige nc e . 
which deft should have conte mplute <1 
as the natural result of such ricgli 
gence — Mi ad v Clakki, 119221 I 
K D L 49— S. AF. | 

sp. No duly to at count to minor — Agent 
appointed by guardian ]— An agent 
appointed bj the guar di in of a mlnoi 
is not liable to account to the minor 
fo** his acts, even I hough he received 
properties belonging to th« minor — | 
KAVIAUIAV CHEIIIVR t MUTIIHII 

CHFrry (1919). I. L. II 43 Mad 429 — i 
IND. j 

st. Accounts framed on xcronq basis — j 
dr containing meorrert items ] — Deft 
was emplojed bv pitfc , the evors of 
an estate, to administer tho estate on I 
tbeir behalf Pltfs having sued deft 
for an account — Held as the 1 

accounts rendered by deft w e re 

framed on a wrong basis as between 
principal & agent &. were incorrect In 
certain particulars, deft must render I 
an account within fourteen dajs — I 
Krigf v Vav Duk’h Kxkcujlorm, i 
[1918J App. D 110 — S. AF. 

PART VIII. SECT. 2, SUB-SECT. 3.— 

A (e). | 

1326 i. Agent for sale — Principal's I 
intention to defraud creditors known to j 
agent ] — Where goods were delivered 
to agents for salt, & the principal, 
to the knowledge of the agents, in- i 
tended to defiaud his creditors bj 
making away with the proceeds of the j 


sale — fit Id (1) tho principal In 
suing the agt nts foi an account ot 
the goods so delivtied to tlum was not 
reiving on an llhgnl fonlraet A wns 
entitled lo suicttd, (2) the agents 
were ne>t absolved fiom tho duty of 
accounting to the^ piine ipul bj the fae t 
that the goods imd been delivered to 
the agentH on a Sunda> i t skin r 
Washerman, [1917] W L D 171 
S. AF. 

1326 n Quads di liven it to agent 

on Sunday] — Rlhmn v YYahhirman, 
Iso 1 326 l, ante S AF. 

PART VIII. SECT. 2, SUB-SECT. 3 

A. (f). 

gi Part it ulars 1 — In an aetion 

which was substantially one claiming 
a g< ne lal account in re uht v on the basis 
of ugt ue v — Hcid an application bv 
the ugoul foi pen tir ularH of sums alh ge d 
to have In e n converted should lie je 
fuse el — Snoitl i Damhi , |19‘2 jJ 1 1 It 
1 io — IR. 

PART VIII. SECT. 2, SUB-SECT. 3 - 

B. (b). 

1352n. — ] - \V hire fidu- 

cial > lolatiems have subsist eel between 
the ]>aities, a ct will not le e>pe u 
accounts which havo long been settled 
between the parties, unless pltf 
cun show eli finitely at lees! one 
fraudulent omission oi insertion in 
the ac counts — 1 ’uran Mai i J oitn 
Ma(DO\ali> ne (1919), 1 L It 41 
All 6 15 —IND. 

1352m. ]— Rvmwr low 

(1921),! L U. 3 ltan 1 - IND. 

PART VIII. SECT. 2, SUB-SECT 3.— C. 

1361 i. Circumstance* in vhuh tight 
artsts ] RAiiiwt ajOW (1924), 1 L R 
3 Ran 1 - IND. 

PART VIII. SECT. 2, SUB-SECT. 4.— 
A. (a). 

1379 i. Deposit on purchase paid to 
land agent. y~ A licensed lanel agent 
who docs not hold from Ids piine ipal 
a written authority to sell, A who, 
having effected a sale of his principal s 
land, has received from the pur- 
chaser, without ids principal’s know 
le dge, a de posit, is not entit lc d to 1 1 1 am 
thereout ids commission, but must 
account to ids principal for the wholo 
of such depos't — ‘smith t Bahcjn, 
11921 J N Z L It t67 — N.Z. 

1379 u. ] — Whore a deposit on 

a sale of land is paid to a land agent 


i Je hold it, unit ss othe rwise stipulated 
I us agreed, foi the vendor, \ must 
pnv it ovoi to him ou demand, subject 
to the agent s ngld t< apply the sumo 
in puvmcnt ol e \pe n i commission, 
I or other thaigi n me ulent il to the sale , 

I but tlu commission doe not mi lude 
I e ommishion w Inch is made uncovciuhlc 
by l »w Hi < 1 1 \ n v \ v Samson, [1922] 
N / Jj 1! j >S N Z 

sw Uloiay paid to agt id bymnnbtr s 
of syndu all Joi pun hast oj land — Lltum 
by am mi mbd oj syniluaii Jar return 
of subsr n jit ion on nstission of soli J — 
1*11 1 , who hiel joined with a number 
ot other persons m tho puie Iimho of a 
faun, subscribed 4 >0 which was, with 
othei subenptions deposited with 
| deft tube bv him paid out in re duct ion 
ol the puieliase pine r l ho Halo of 
tho turn hiving been cane died, to 
a claim bv pH I for tho it turn of Uih 
H ubsi upturn deft iiusid the elcfemo 
U it be hud been instructed bv tho 
syndic iti not to pay ovtt tlie money 
received bv him tint to hold it for 
nnothei pm pose — Hi Id tin dele tuo 
raised could not sue e e < el — M vncji na 
if Mown si, 1 1 9 1 N ] A pp 1) (i >0. 
— S A r. 

sa Ji Jits nciivtd in Ion ign <ur 
nn i / hub tf int ui{/< m tan m if 
pi mri pal I ( i J u n i Hie M i i (192'i), 
>7 <) H I ii , ajfd 11920] i J> 1j R 
t , ? CAN 

sb ( onintis'uov remud by sab agt nt 
frt m joint ipal Right of ayint to 
riconi fnan sub agt nt 1 I ’ll t lulid 
with dilt as i sub age id the lands oi 
a eeitiin piiniipil, agreeing lo pay 
deft 2> cuds an acre lor finding a 
T > lire base i Deft unknown to pltf 

e omiiiiu i< ale d due < t ly with the prim l 
pal, oblaim <1 a listing of the lands 
lioni him A ciUeteel a sale tJieieof, 
deducting tho commission thlit 
pit f was cut it le <1 to ie c over liorn de It 
tho commission less tire sum of 25 
I centH pel aeie‘— Osvvvi [ t kl\(. 

I [I‘»19)u\\ W J 72 CAN 

| PART VIJI SECT 2, SUB-SECT. 4.- 

1 A (c) 

1396 u ] \Hsundng a trans- 

action between broke is A tlieli princi- 
I pal was an illegal one, A, tho biokeru 
paid tin pioceeels ai a person as being 
tlie lgi nt of their ]ii me ipal to receive 
1 it — lit Id tlie print ipul could recover 
I huc h proceeds from tho agent — 
Aikviw a Hi Jtuie ic Hkoihfrs, [192 J] 
4 D L R S52 , i \\ W R 785 , 
varying, [1924] IDLE 1165, 31 
H C K. 478 —CAN 
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agents, who knew that pltf. & F. were the 
original consignors. Afterwards the revolu- 
tion broke out in Kussia, & in Dec. 1917, all ! 
private banks in Kussia were abolished by , 
decree* of the Govt.. & in 1918 their asseis Ac i 
liabilities were taken over by the People’s ! 
Dank of the Russian Hocialist Federal Soviet . 
Republic. In 1920 the People’s Bank was ] 
by further decree abolished Ac its assets & i 
liabilities were transferred to the Central ; 
Budget & Accounts Administration of the 
Kussian Socialist Federal Soviet Kepublic. 
One result of this legislation was that the , 
head office of the Odessa bank in Petrograd j 
was raided A^ its shares were confiscated, but j 
the* Odessa bank was allowed to carry on its 
business as usual until 1920, when it was 
closed by a local soviet. This permis- 
sion was the result of the establishment of 
an independent republican Govt, over the 
Ukraine - the Ukrainian Soviet Govt-., over 
which the Kussian Soviet Govt, claimed 
neither a dc facto nor dc. jure jurisdiction, Ac 
which was also recognisf <1 by foreign powers 
as an independent Govt. Pater on a full 
federation was entered into between the 


1459. Add, Annotations : — Generally , Refd. Do- 
minion Coal Co. v. Maskinonge S.S. Co. 
D922] 2 K. B. 132. Mentd. He Richardson, 
Pole v. Pattendcn, [1920] 1 Ck. 423 ; Taylor 
v. Davies, [1920] A. C. 030. 

1460. Add. Ayinotation : — Refd. Dominion Coal Co. 
v. Maskinonge S.S. Co., [1922] 2 K. B. 132. 

1467. Add . Annotation : — Refd. Rawlings r. 

General Trading Co., [1920] 3 K. B. 30. 

1482. Add. Annotations: — Apld. Mortimer t\ 
Beckett, [1920] 1 Ch. 571 ; Prosperity v . 
Lloyds Bank (1923), 39 T. L. R. 372. Consd. 
Kely-A-Bell Burglar & Fire Alarm Co. v. 
Eisler, [192GJ Ch. 009. 

1484. Add. Annotation : — Refd. Prosperity v. 

IJoyds Bank (1923), 39 T. L. R. 372. 

1486. Add. Annotation : — Consd. Davey v. Robin- 
son, [1923] 1 Iv. B. 503. 

1490. Add. Annotations : —Refd. Dutton, Massey 
(Liverpool) r. Dutton, Massey (1923), 40 
R. P. C. 413 ; llarrods v . ILarrod (1924), 40 
T. L. R. 195 ; Motor Manufacturers’ Ac 
Traders’ Soc. r. Motor Manufacturers’ Ac 
Traders’ Mutual Insce., [1925] Ch. 075. 


Ukraine Republic Ac the Russian Soviet 
Rcqmblic Ac recognised as a dc facto At, | 
recently, as a dc jure Govt, by the Govt, of 
Ibis country. During transit of the goods i 
to England some of the goods respectively | 
consigned by pltf. At by F. became inextric- 
ably mixed, with the result that F. assigned 
all his rights in his consignment t-o pltf.. At 
notice of the assignment- was given to defts. i 
Before the closing of the bank at Odessa the 
bank ceded all their rights in the bristles 
consigned to them to pltt. At F. The bristles 
consigned to (lefts, well* sold by them in 
1920, At pltf. demanded payment of the 
amount oi the proceeds, less the amount of 
clefts.’ commission, but defts. refused pay- 
ment, alleging ( inter aha) that the goods 
belonged t-o the bank at Odessa At that defts. 
were entitled to set olT against pltf.’s claim 
a debt due to them from the People s Bank in 
Russia At the Russian Soviet Govt-., At pltf. 
in 1923 brought this action: — Held: (l) 
assuming that the bank at Odessa was an 
ellective bank up to tin* time when the bank 
was closed, the bank’s instructions to defts., 
tol lowed by the transfer of the bank's rights 
to pltf. A.. F. At the transfer of F.’s rights to I 
pltf., made it clear that the bank s title to 
the bristles hud gone ; (2) assuming that the 
bank was non-existent Ac that some other 
person or persons had given the instructions 
to sell, the sale by defts. was without the 
authority or the bank, Ac in that case the 
bank’s title lmd gone. In either case pltf. 
as a disclosed or undisclosed principal was 
entitled to the proceeds, less defts.’ com- 
mission with interest from the date of the 
demand. Poke r. Neumann, Luebeck A 
Co. (1921), 10 T. L. R. 105. 


1491. Add. Annotation : — Mentd. Macmillan v . 
Gooper (1923), 93 L. J. P. C. 113. 

1500. Add. Annotation: Mentd. Low! her r. 
Harris. [1927] 1 Jv. H. 393. 

1501a. Agent wrongfully acting for other principals 
— Liability of party inducing agent to commit 
breach of duty.] — Kcsps. employed D. as 
their agent to buy tobacco from growers, t-lie 
total bought not to exceed 300,000 lbs.. As 
supplied him with forms of contract bearing 
their firm name as tuners. I). agreed not to 
act as buying agent for anybody except rosps. 
A another lirm. Apj>lt., who knew the 
position as between D. Ac resps., induced liim 
to buy in the names of the two firms a total 
of 1,100,000 lbs., arranging with him t-o take 
over the surplus not required for them. Out 
of that total weight 1). handed 300,000 lbs. 
to resps., A: tendered the balance to applt., 
but lie repudiated the arrangement, the 
market having fallen heavily. Resps. having 
also repudiated liability, one of the vendors, 
with whom 1). had contracted upon resps.* 
form, was held to be entitled to damages 
from resps. as having held out 1). as their 
agent. Resps. claimed to recover over from 
applt.: — Held: resps. w r ero so entitled, 

applt. having knowingly induced J). to com- 
mit a breach of lus duty to them, whereby 
they had suffered the damage. — Ja^pkkson 
v. Dominion Tobacco Co., [1923] A. (’. 709; 
92 L. J. 1\ 0. 190 ; 129 L. T. 771, P. (\ 

1505. Add. Annotation : — As to (1) Refd. Spencer 
r. Ilemmerde, [1922] 2 A. 0. 507. 

1508. Add. Annotations : — Refd. He Richardson, 
Pole r. Patt-enden, [19201 1 Ch. 423 ; Taylor 
r. Davies, [1920] A. C. 030. 

1509. Add. Annotations Refd. Taylor v. Davies, 


PART VIII. SECT. 2, SUB-SECT. 5. 

sc. (ft neral rule.) — Whom money 
in recoverable by a principal from 
an agent us having been receiver by 
the agent on the principal b behalf. the 
agent is not as a rule liable for interest 
unless by virtue of an express agree- 
ment or of Home mercantile usage.— 
liAl.MAN V ClIlN I'lMAM (1918), 1. L. it* 
11 All. 251. -IND. 

PART VIII. SECT. 2. SUB-SECT. 7 . — A. 

1464 V a. — . ] — I’ltf. supplied 


money for t he purchase of land of \v Inch 
deft, took the deed in his own name 
in an action to have deft, declared 
a trustee & for tho recovery of inesne 
profits tho defence was that the pur- 
chase price was furnished by pltf. with 
the intention that the land should be 
deft ’s A that pltf. should have a home 
with deft, during her lifetime : — Held : 
pltf. was entitled to jmlgmcut. — 
KsNos v. McLean (19110, 62 N. J8. It. 
485.— CAN. 


PART VIII. SECT. 2, SUB-SECT. 9.— A. 

f i. Agent tending money to 

persons to whom agent not authorised 
to lmd J — A suit bj a principal against 
an agent for the rocorerj of money 
lent to persons to whom the agent was 
not authorised to lend, is u suit for an 
ordinary money account & is governed 
by art. 89 & not art 90 of Limitation 
Act (ix. of 1908) — Muthiah Chktty 
r. Alaoappa Cnirrrv (1917), I. L. It. 
41 Mad. 1.— IND. 
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[1920] A C. MO Ri (landjft t, Patent 
Asphalte Co , [1921 J 1 ( li 5H 
1513. Add . Annotation? — Refd. Rt Rithaielsoti, 
Polo v. Pattondon, [1920J 1 Ch 123 ; Ta^loi 
x Da\ies, [1920] A C 6J(» 

1626. Add, Annotation — Is to (2) Refd. Wnglit 
v Morgan. [1926] A. C 7S8 

1529a. Unless full disclosure— Sufficiency of 

disclosure.] — licit bought Mines m the B 
Co on the lecommcndation ot T , who was 
m the office of B A Co btockbioke is T A 
Co earned through the tiansaction A sent 
deft two conti let notes, on which win tlio 
woids ‘ bouglit oJ cruise I\ is as ]>une ipals,” 
A no commission w is e ii ngt d i { \ uian^e 
mint chit paid 27 p< r cent of tin pine ot 
the sillies the bal m< t bung ( until e>\e i 
1 A (o substqutntl\ bet mi bkpt A then 
ti list e c in bkpt a <1 tuned the biluue then 
due on t lie aeeount iiomdttt — //e/e/ I A 
(o hid made a suf tide nt l\ lull A accuiatc 
(liselosuie to deft that tlux weie s< lling as 
pnneii>als A eleft with lull knowledge ^ut 
hi-, assent to then position, A the tiuslee s 
claim succee de d — 1 ms A ( o s'litisni i 
Waisii vm <192 ;) 177 1 r l I <i »<>i 

1532. Add Annotation — Mentd. Collins i Hop 
kins, [192 J| 2 Iv 13 hi 7 

1533. 1 dd Annotations Refd. ]{< Tubilce ( otton 
Mills, [1922] 1 (h 100 Mentd. R( ( it > 
h (putable Pue Insee (1921), It) T I K S7 r 

1550a. Bioker ] — \j>plt emplo\cd i bioke r 

to make speeuliti\e punhists ol e otton ioi 
lnm, A be came he im 1\ mete bted to linn owing 
to the tall ol pines m the cotton lneiket 
The bioke T, as he w is entitled to do b> t ho 
tci ms of Ins agent}, closed the? ace emnt bj 


selling tho cotton winch ho had bought foi 
applt lie sold ( wUr aha) two lots ot 
foieign eotton to (Illicit nt |obbeis at tho 
respect no maiket pi ices ot tho da} A 
immediate] j bought back fiom the same* 
lobbeis at the same pi u e s e qun alent amounts 
of cotton of tho same de scription. Tho 
bioker hiMiig assigned his pioperty for tho 
bcnelit of lus cioditors, icsp. as trustee ot the 
de'cd of assignment, sued applt to enfoito 
the luokoi s claim to be' indemnified The 
tiial pulgc iountl that tluie was a ie.il Bale 
A a leal pui cliaso of tho cottons in question, 
A the Ct ot Appeal accepted this finding — 
Held the simultaneous u sale to the biokci 
did not \ 1 t 11 to the sale by the bioke 1 A tho 
account was cllectualh closed — Christ o- 
1 oivi in s 1 Turn, [1921] A t f>G(>, 93 
B 3 K B 181 , 131 B T 81 , 40 T. B It 
187,11 B 

1552. Add Annotation (a wrath/, Refd. ( luislo 
foiidcs 1 Tcii>, LI 92 1 ] A C 5h(> 

1553. B7e7 B motation Apld. t lnistofoi ide s v 
r J e 1 1 > , [1921] 1 C 5bb 

1558a. .] — I Ml son v Bis ii 1 (1920), 

119 L T Jo 110 

1561. Add Annotation s A s to (1 ) Refd. Pi ige r 1 
HI it spiel. Stamp A lleacock, L1921| J \\ B 
700 (u nnallif, Reid I li 11 1 s< mlan Neil 
sen, Anehisen 1 ( ollius, Millie 1 vBonelon) 1 

Be them Mullei 1 I It (onus (1927) 11 

1 B It >. Mentd. Keene Me 11 [1920] 

2 ( h 77 1 , I ones (Hollow i\ ) ? \\ oodhouse , 

[192 >J 2 k B 117 

1580. IdeZ Annotation Refd. Ilockci 1 Wallci 
(1921), 29 tom C as 29b 


PART VIII SECT 2, SUB-SECT 10 
1530i — ham l s f pi mu pal — 
Pnn i pal man 1 /> 1 hah or ail pi 
iran^ath n J A jiineipaJ who ells 
that lie his 1 uich iscd lus 
ugcrit t. own piopcitv mu < U i either 
to lepudiite the cemti id n to iillirrn 
it It li< wishes it to Ht uid A ills 
claims ttu resulting pioht, he must 
show that such piolit unsis fie m 
tinnsucfions completely coined lw tlie 
piohibitivc opciuttou of the relitim 
ship between him A the agent 
Rorinhov a Randiomi in, lie, 
[1021] App I) 108 - S AF. 

PART VIII SECT 2, SUB-SECT 11 

1642 vi ] — An agent employe el 

to pell goods cannot himself puichase 
such poods u,t u hub be pul lie unction 
— OsRl 1 HllidCll, [1922] C 1 I> 
531 — S AF. 

1542 vu — 1 Tunis Tvitvi 

U‘)26] U)I I si CAN 

1666 1 — - — - \ 1 cm fir mo 

tion without knoulcdoc) In ordti to 
establish acqun se tnte 01 iatitlcatiou 
on tho part of pltf it must he bhown 
that ho has either by word or deed 
be with a full knowledge of the e 11 
stances ahnndoned lus rights — Osuv 
v Hlltedl, [1922] C P D 5J1-S AF 

PART VIII SECT 2, SUB-SECT 13 

1672 11 3 — In pursuance of an 

agreement de fts obtained ior pltf 
a mtge of £ 100,000 at o per rent , but 
without pltf s knowledge entered 
into an agreement with tht mtgee l 1 
width, in consideration of 1 com 
mission of 1 pei edit i»oi uiimiin t > be 

£ aid to them be the mtgee out of tin 
iterest payable hi pltf they agreed 
to guarantee the payment oi pane ipal 
& Intel cst, A under that agreement 
clefts were paid by the mtgee £2 500, 
being £250 each half 3 ear during the 

J.0 


turn of the mtgi J 11 on lulion I v 
pltf M^unst detts 1 > lie \<i tin 
L 2 00 is be mg a se e it 1 | mill m id< l>\ 
tin m while ml nig as lus »m nt 
field p’tf whh c nt it Ii «1 le payment 
to him of 1 h< C- »00 ki emu > 

1 ) a 1 ( i 1 i V Co (1010), 2- <_ J k 
40*. — AUS 

1572 111 ] \n agent has no 

light to neeivi n mum tat ion othii 
than tiom Ins pant ip il unless thin 1 
a < onliai t 1 \ p 1 e ss 01 in j 1 1 < cl t that 
e lie it — Sunn 7 Si All A HI) (1019), 
21 W A L R 10 —AUS 

1572 iv ]— Wlieic one man 

«t unis to anothu 111 a post Li in oi 
(onlidiiiec involving a duly topioteet 
Uie inteiests of that othe 1 lie is not 
permitted to muke a sterot pioht ut 
the othe 1 s expense 01 ti ]ilict lumself 
in 1 position win re lus mti tints eon 
tint with his iliit j I oni son 1 
I tMilDMl in, I ie , [ 1 > 2 J J App L> 
10s S AF 

1572 v — ] A authoase 1 B 

his agi nt to se 11 pioperty foi aciitam 
sum, A ugti i ing to like a portion ol 
the puiehasc paee in eu h A a rntg( 
bond on the propci ty for the balane 1 
13 bold the ptope rty for tlie stipul ite d 
amount, but without tin knowledge 
or < oust nt of A obtained A retained 
a foimnisbion from the purchiser for 
raining the bond — field such com 

mission was a steal pioht A 13 in 
concealing it had acted dishonest lx 
tow unis A — Li vin v Li x x 11917] 

1 1 I) 702 — S AF. 

%d Aacnt refcivmu prcbcnt J — 

Piselemuie uftei t omple lion of a f lie of 
land, by the x e udor to cc rtain duet torn 
of a iiualiising to, xvlio xvea eon 
ee rn< il in tin negotiations for the pur 
chase of ins intention ufteiwurelH 
earned out, to makes u monev present 
to the purchasers manigcr A agent, I 
who took tho principal part m the I 
negotiations, A assent thereto by such 
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I (imclirs in 11 1 ilhilivc to pit cent 
I ie 1 ih ion on I he basis of Meat profit 
to tin agi nt if the vemloi has prior 
to the eoiupl t ion seeieth led the 
ugent to expect that lie would neeixi 
a ^ubst int ml Hum in the event ot tin 
I sab he lug e omple t< d A it is immale nal 
' that tin xi ndor s lnotivi was to a 
in extent to aeeiip the agent foi 
oul of peak t expe rises 111 mhuo 
ii (o ( (INM\(II\M [I I] )JV i 1 

is AUS 

sf — total < ulnino into < nil act 
m il/t principal ] if an agi nt without 
(list 1 islng that h< is the pc ison de almg 
lumstlt elite is into a contract xvith 
lus pimeiiml (he latte 1 on disc ox cling 
tin tact can have tin transaction set 
a ide Alt is lrnmute rial wlicthe r Hurt 
has been lraud or not or xvhethoi the 
1 1 ansae turn is advantage oils or othei 
wi u » to the piineipul - Aim iha ] ie 
» OAKri ^ (1922) I J ltii Mud 
100 > IND 

1581m ] lime ire eases 

where an agent is entitled to retain 
pi olds bin ii as (1) where tin eon 
me trou between tho uge tic y A the 
pioht is ut< idi ntul (2) where tho trails 
acti in proilu mg tho piolltH is outside 
the scopo ol tin lgcmy A no eonllut 
between duty A mtciebt arises (3) 
whcio the piirieirml on ae count of IiIh 
e h 111 knowledge lsdetiucd to waivi Ins 
light to profits by his linjitie d e e> risen t 
— Umov Uoviknuixi v Chau ill, 
[191 8 J C I J) 402 — S AF. 

1681 iv — J— I Ilf signed a 

wntte n ugre erne nt h} wliuh lie agreed 
to pay elelt 2 p< 1 cent on £2,500 
if deft sold in op iB for that sum, & 
authorised deft to keep any amount 
pud fen tho prope rty in excess of that 
Hum I Ilf claimed a refund of tho 
e e>m mission retained by the ngont on 
tho ground that lie had aescrc tly ob 
tained a coimnisbion from the pur- 
chaser I her commission obtained by 
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Cases 1584 — 1656. English and Empire Digest Supplement. 


1684. Add. Annotations : — Generally , Mentd. 
London County & Westminster Bank v . 
Tompkins, [1918] 1 K. B. 616 ; Ellis’ 
Trustee v. Dixon- Johnson, [1924] 1 Ch. 342. 

1698. Add. Annotation: — Mentd. Glicksman v. 
Lancashire & General Assce., [1926] 2 K. B. 
693. 

1600. Add. Annotation : — Generally , Mentd. Ford 
v. Itadford (1920), 36 T. L. R. 058. 

1603. Add. Annotation Apld. He A Debtor, 
[1927] 2 Ch. 367. 

1607. Add. Annotation: - Apld. Re A Debtor, 
(1927] 2 Ch. 367. 

1608a. — - .] A hotel broker, who is acting 

as tho vendor’s agent for reward, is not en- 
titled to enter into a second agency of the 
like* kind on behalf of the purchaser, unless . 
this arrangement is assented to with full 
knowledge by the original principal.- Full- | 
wood r. If bulky (1927), 96 L. J. K. B. 976 ; i 
43 T. L. It. 715, C. A. 

1621. Add. Annotation : — Generally , Mentd. Clark- 
son v. Davies, (1923] A. O. 100. 

1626. Add. Annotations Consd. Rhodes v. Mac- 
alister (19231,20 Com. Cas. 19. Refd. Re Hall 
ck Pirn (1927), 137 L. T. 585. Mentd. Slater 
v. Hoyle & Smith, [1920J 2 K. B. 11. 

1632. Add. Annotations : — As to { 1 ) Consd. Rhodes 
v. MaeaJister (1923), 29 Com. Cas. 19. Refd. i 
Taylor v. Oakes, Roncoroni (1922), 127 L. T. 
267. As to (2) Refd. Adams v. Morgan, [1923] 

2 K. 13. 234. 

1635. Add. Annotations : — Apld. Alexander v. 
Webber, (1922J 1 K. 13. 642; Re A Debtor, 

[ 1927J 2 t 'h. 367. 

1636. Add. Annotation: Apld. Re A Pebtoi, 
[1927| 2 Ch. 367. 

1638. Add. Annotation :- Generally , Refd. Re A 
Debtor, LI 927 | 2 Ch. 367. 

1638a. .] — Pltf. agreed to purchase a 

motor car from deft., A in accordance with 
the agrecnie.nl he paid a deposit. Pltf. 


afterwards purported to repudiate the con- 
tract, wrongfully, as the judge found. 
During the pendency of an action by him 
for the recovery of the deposit pltf. died, & 
his exors. were substituted as pltfs., & they 
then discovered that at the time the contract 
Was entered into deft, had promised, without 
the knowledge of pltf., to give pltf.’s chauffeur 
. a share of the profit on the sale of the car if 
pltf. bought it. On the ground of that secret 
arrangement the exors. now sought to avoid 
the contract & to recover the deposit : — 
Held : the surreptitious dealing between 
deft. & pltf.’s chauffeur was a fraud on 
pltf. ; the fact that pltf., when he purported 
to repudiate the contract, was not aware of 
the fraud, did not prevent his exors. from 
now relying upon it ; & they were entitled 
on the ground of the fraud to avoid the con- 
tract & to recover the deposit. — Alexander 
v. Wedheii, [1922] 1 K. B. 642 ; 91 L. J. 

K. B. 320 ; 126 L. T. 512 ; 38 T. L. R. 42. 

1640. Add. Annotation Generally , Refd. Re A 

Debtor, |1927J 2 Ch. 367. 

1640a. .1 - A. employed L. as his agent to 

negotiate a loan for him with a money-lender. 
J3., a money-lender, lent A. £60 on his pro- 
missory note for £100. A, without the know- 
ledge or consent of A., paid L. a commission : 

Held : the pajment of the commission to 

L. by 13. rendered the contract voidable, if 
not void, against A. Re A Debtor (No. 229 
of 1927), ( 1927] 2 Ch. 367 ; 96 L. J. Ch. 381 ; 
137 L. T. 507 : [19271 B. & C. R. 127, C. A. 

1643. Add. Annotations : - Consd. Rhodes t\ Mac- 
alister (1923), 29 Com. ("as. 19. Refd. Re llall 
& Pirn (1927), 137 L. T. 585 Mentd. Slater 
7-. Hoyle & Smith, (.1920] 2 K. B. 11. 

| 1649. Add. Annotation: — As to (1) Refd. Weiss, 
' Biheller & Brooks v. Farmer, [1923] 1 K. B. 

226. 

1656. Add. Annotation : — Generally , Mentd. Ruflty- 
Arnell, etc., Co. v. R., [1922] 1 K. B. 599. 


deft, from tlic purchaser, who had to 
pay cash to pltr,, was for raising lourib 
to enable her to pay the holler * — 
Held : as the commission obtained 
from the purchaser by deft, was 
not a commission on the price, but in 
respect of an entirely different trans- 
action, Ids conduct was perfectly 
honest, 8c ho had not forfeited hie 
right to be paid a commission by pit f. — 
Stanton v Humphrey, 11923] E. D. L. 
419. — S. AF. 

1589 I. Remedies of principal — 

Principal may repudiate transaction — 
Not after affirming transaction. 1 — Union 
GOVERNMENT V. CHAPPELL, L1918J 
C. V. 1L 462.- S. AF. 


PART Vlll. SECT. 2, SUB-SECT. 14. 

1594 ill. .]— field: pltf. could 

not recover any commission, because 
he was in a position w here ills interest 
was opposed to that of his principal, 
so that lie had a temptation not to 
perform faithfully Ids duty, Sc failed 
to disclose the facts. — D’A roy r. 
Land (1920), 47 N. B. It. 203 ; 52 
1). L. R. 860.— CAN. 

sj. ApcnJ to raise money advanc- 

ing sum himsflf.y—VwU'T a contract 
between a principal 8c a financial agent, 
by which the agent, agrees to raise 
sums of money for the principal upon 
first & «econd mtges., at stated rates 
of interest, of the priueiiwd’s land, 
it Ik not illegal for the agent to find the 
money ldmsclf, uuless there is a special 
stipulation to the contrary ; the tact 
of the rates of interest being specified 


prevents a conflict of interest A: duty 
in the agent.— Daujety v. Gray, 
11919] V. L. It. 58(5.— A US. 

mi. Agent acting for both 

parties .1 — The rales applicable to 
agents for the sale of land do not apply 
to a middleman employed merely to 
bring the vendor & purchaser together 
to enable them to niuke their own 
barguin ; neither such a middleman nor i 
the vendor is obliged to infonn the ' 
purchaser of the payment by the vendor 
of a commission for introducing the 

F urohaaor . — ('lark r . Hepwouth, I 
1918] 1 W. W R. 14 7 ; 39 D. L. It. I 
395 ; 65 8. C. R. 614.— CAN. 

sk. Agent having option to pur- 

chase.] — Gunning v. Lusby (No. 1) I 
(1922), 68 1). L. R. 89; 55 N. 8. Tt. , 
84 ; affd. t 1 1920J 1 1). L. R. 101. — CAN. | 
si. Partner of agent to buy one of i 
trustee vendors — Purchaser suffering no I 
damage.}— Woolwortii (F. W.) Co., 
Ltd. i\ Poolky (1925), 35 B. C. It. ' 
386. -CAN. j 

PART VIII. SECT. 2, SUB-SECT. 16.— | 
A. 

1601 i a. .] — -If the agont forth* j 

vendor in a sale of real property 
receives commission from the pur- ; 
chaser also, the vendor is entitled to 
recover the amount of such com- > 
mission from the agent, notwit h- 1 
standing that the sale of the property , 
has been completed. — Foster t\ , 
Rkattmf. 11824 ]2 D. L R. 951 ; revsg., 1 
11923] 4 D. L. It. 61 ; 54 O- L. R. 245. ' 


PART VIII. SECT. 2, SUB-SECT. 15.— 
B. 

sm. Agnit to do repairs — Agent doing 
work himself.] — Dcits., hou.se -agents, 
acted as agents for pltf. to collect the 
rents A: to do the necessary repair** to 
her property. Defts. were originally 
appointed in 1908, 8: up to 1911 had 
the repairs executed by outside con- 
tractors. In 1911 defts. opened their 
own repairs yard, did the repairs thorn - 
solves, Sc charged the “ usual trade 
prices,” which included a profit. 
Quarterly statements of account w'ere 
regularly furnished by defts. to pltf. 
from the commencement of the agency. 
PJtf. claimed to have the accounts 
reopened on the ground that she had 
been charged u secret profit by defts. 
on the repairs executed by them in 
addition to their commission : — Held : 
as pltf. knew' & approved of the repair 
work being executed by defts., Sc defts. 
had made sufficient disclosure to pltf. 
that they were charging a profit, Sc 
the charges wero not shown to have- 
been unfair or unusual, pltf. was not 
entitled to have the accounts re- 
opened. — Shkrrard v. Barron, [1923J 
1 I. R. 21.— IR. 

PART VIII. SECT. 2, SUB-SECT. 15.— 

D. 

1635 iii. .] — Any secret benefit 

given by one contracting party to the 
agent of another with the intention 
of influencing his mind in favour of 
the donor is a bribe, which entitles 
the other contracting party to claim 
to set aside the contract. — Davies t>. 
Donald, 11923] 0. P. D. 296.— S. AP. 
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Vol. I.— Agency. Cases 1662—1670 


1662. Add. Annotation : — Retd. Bradford v. Price 1669. Add. Annotation : — Refd. Howard Houldcr 
(1023), 92 L. J. K. B. 871. v . Manx Isles S.S. Co., [1923] 1 K. B. 

1664, Add. Annotation : — Refd. Howard Houlder 110. 

v. Manx Isles S.S. Co., [1923] 1 K. B. 1670. Add. Annotation : — Refd. Howard Houlder 
110. v. Manx Isles S.S. Co., [1923] 1 J£. B. 110. 


PART VIII. SECT. 3, SUB-SECT. 1.— A. 

1664 xiv a. .] — Pltf. not allowed 

to recover commission on exchange of 
deft.’s land, as there was no agree* 
ment in writing to pay such com- 
mission as required, by Alberta Stat. 
1906. o. 27. — Nunnelky v. Blatt, 
[1919] 2 W. W. R. 699 ; 47 D. L. It. 
254. — CAN. 

1664 xlv b. .] — Alberta Stat. 

1906, c. 27, applies only to the case of 
a vendor’s agent & does not apply to 
a commission or other remuneration 
claimed by a purchaser's agent. — 
Potter r. Landen, [1920] 3 W. W. It. 
1075. — CAN. 

1664 xiv o. .] — Under an oral 

agency agreement an agent claimed 
commission for soiling at a lump sum 
certain property. Shortly before the 
trial, Alberta Stat. 1906> c. 27, was 
amended: — Held: (l) the amending 
Act did not apply to an agreement 
made before its passing ; (2) the agent 
was entitled to compensation, fixed 
at the com mission rate cm the fair 
proportionate value of the goods, tor 
sale of the chattels. — F ilieau A; Die 
ItouesY v. Nesbitt, [1920 j 2 W. \V. R. 
892 ; 53 D. L. It. 514 ; 15 Alta. L. K, 
522. — CAN. 

1664 xiv d. . ] — An agreement for 

the exchange of lauds was on a principal 
form on one side of a shoot of paper, 
but in two parts, the one called the 
offer Ac the other the acceptance, the 
one being placed immediately above 
the other ; the lower part only was 
signed by deft., & the upper was 
signed only by the person with whom 
deft, was making tho exchange. The 
upper part contaiued a clause by which 
the person signing was to pav “ the 
regular commission*’; Ac tho lower 
part, signed by deft., contained the 
words : “I agree to pay a commission 
on $20,000 at 2* pir cent ” cm execu- 
tion of the agreement to pltf : — Held : 
the agreement to pay pltf. a commis- 
sion did not satisty Stat. Frauds, 
s. 13, as enacted by 6 Geo. 5, c. 24, 
s. 19, & amended by 8 Geo. 5, e. 20, 
s. 68, for tho agreement was not in 
writing separate from tho Halo agree- 
ment, & ari action for the commission 
could uot be maintained.— Davis v. 
Beggs (1919), 40 O. L. It. 109; 17 
O. W. N. 03. — CAN. 

1664 xiv e. .] — Held: the agree- 

ment to pay a commission, in order 
to be separate from the sale -agree- 
ment, need not be on a separate piece 
of paper. — H a YGA itrn v . Wlbb (1923), 
54 O. L. It. 172.— CAN. 

1P64 xiv f . .] — Silverman v. 

Leorke (1919), 45 O. L. It. 107 ; 47 
1). L. R. 713 ; 15 O. W. N. 278.— CAN. 

1664 xivg. .] — Held: an addi- 
tion to Stat. Frauds was not retro- 
spective, 8c was no bar to an action 
based upon an agreement not in 
writing entered into before its enact- 
ment. 

An Act which Is a bar to an action 
to recover an agent’s commission unless 
the agreement therefor bo In writing 
is alBo a bar, where such agreement is 
not in writing, to an action by him 
to recover damages from his principal 
for preventing him from earning the 
commission. — Smith v. Upper Canada 
College. [1921] 1 W. W. It. 1154; 
57 D. L. K. 648 ; 61 S. C. It. 413.— CAN. 

1664 xivh. Construction of 

agreement.) — McIntyre & Co. v. Law, 
11918] 2 W. W. It. 359 ; 13 Alta. L. It. 
273 ; 40 D. L It. 231.— CAN. 

1664 xiv J. .] — Land Agents 

Act, 1912, a. 13, prevents a land agent 
from recovering commission under an 
oral agreement extending the period 


fixed forhis authority by tho document 
creating it. — Hooper t>. Anderson 
(Edward) & Co., Lid., 11918] N. Z. 
L. It. 119.— N.Z. 

1664 xiv k. .] — Land Agents 

Act, 1912, s. 13, covers every action 
for remuneration for or in respect of 
the sale of lund ; & the fart that an 
agent in not employed to sell land but 
only to find a purchaser does not 
exclude the operation of the sect. — 
Hoofer v. Anderson (Edward) & 
Co., Ltd. (No 2), [1919] N. Z. L. It. 
Go.— N.Z. 

1664 xiv 1. .] — Tho effect of 

Laud Agents Act, 1912, h. 13, is to 
prevent the agent from reeo\ermg his 
commission by action. — Glasgow v. 
Hood, [1920] N. Z. L. It. 586 —N.Z. 

1664 xvi a. .] - 51c Laugu- 

lin Ac Co. r. Dirks, [192a] 3 D. L. It. 
908 : [1925] t->. L. It. 690— CAN. 

1064 xxi. A vent acting for 

syndicate — Also me mix t of syndicate. ] — 
— Whore ail agent is interested himself, 
along with others, in a transaction 
which is being earned through bv lum, 
he pnmd facie is not entitled to charge 
his eo -ad venturers any commission.- - 
Glasgow v. Hood, [1920] N. Z. L. It. 
586 — N.Z. 

1664 xxii. Soldier Stfflemrvf 

Act, 1919 (r. 71), s. 01.] — A real estate 
agent entitled to Mh commission on a 
huIo made before tho com lug into 
operation of the above Act. — Row- 
lands Ac Joiinhtomc r. Holland 
(1920), 53 D. L. It. 052.— CAN. 

1664 xxiii. .] — Deft, listed 

lands with pltf. for sale, Ac pltl. negoti- 
ated with three soldiers, although, 
apparently, pltf. did not get into 
touch with tho soldiers until after 
July 7, 1919, when tho above Act 
came into force. Eventually the land 
was sold direct by the Soldier Settle- 
ment Board to the soldicis Ac pltf. 
claimed commission from deft.: — 
Held : pltf. not entitled to oommiHsion. 
— Todd v. Pot v in, |1922] 1 W. W. R. 
479 ; 63 D. L. R. 233 ; 17 Alta. L. R. 
22C.— CAN. 

1664 xxiv. .] — Lands were 

listed with the Soldier Settlement 
Board at tho specified pi ice of $3,800. 
Deft, agreed to purchase at $3,800. 
The Board refused to pay more than 
$3,200. Deft, then arranged with 
the owner that, the latter should trans- 
fer the lands to the Board for $3,200, 
which was subsequently done, Ac lie 
agreed to give, Ac did give, his promissory 
notes for tho difference as part oi tiie 
consideration Ac as in increase in price : 
— Held : the above sect, did not apply. 
— Flower v. Sanderson, [1922J 3 
W. W. It. 464.— CAN. 

1664 xxv. .] — In order to found 

a legal claim for commission there 
must uot only be a causal, hut also a 
contractual, relation between the 
introduction & the ultimate trans- 
action of sale. Where there is no 
employment to sell express or implied, 
there oan be no claim to remuneration. 
— Wekden v. Turner (1922), 68 

D. L. It. 748 ; (1922] 3 W. W. It. 623. 
— OAN. 

1671 viii. ’ -r]— In the 

absence of an exfiress contract as to the 
commission which a real estate agent 
is to receive, ho is ontitled to a reason- 
able remuneration having regard to the 
circumstances of the particular case. 
Tho fact that the agents in a certain 
town have established a custom among 
themselves as to tho rate of com- 
mission, does not render such custom 
binding upon those who do business 
with them in the absence of notice, 
express or Implied, that the charges 

51 


for their services are to bo based on 
such custom. — Gauijind v. Newman 
(1922), 66 D. L. R. 770 ; 32 Man. 

L. R. 1 ; [1922] 1 W. W. R. 867.— CAN. 

1671 ix. Jl'hcn implied 

contract negatived.] — Deft, advertised 
his business for sale in a local news- 
paper. Tho following day pltfs., 
having seen the advertisement, called 
on deft. & inquired tho price. Pltfs. 
then entered into communication with 
A., who ultimately bought tho business : 
— Held: deft, had never considered 
that ho was emplojing pltfs. to act as 
his ugents. A: pit I m. had lulled to prove 
any implied contract by deft lo 
remunerate them.— Cn apple v Mosb, 
[1920] 22 W. A. L. R. 74— AUS. 

1671 x. .]— I’lif. was 

asked by detls. to find u purchase] U>i 
a wagon, Ac he succeeded* in Int in- 
ducing to dofts. H., who bought the 
w r ngon from them. Defts. denied that 
it was agreed that pltf. should he paid 
a commission, but it was admitted 
that the} knew' that he rocuved com- 
mission lor wagons sold by him. Jl. 
stated that he was sent to (lefts, by 
pit t . Ac would not luuo bought tho 
wagon if he had not been pi isunded bv 
pit L. to do so Held : un agreement 
to pay commission wus implied. — 
Nicholas r. Humouus (1919), 46 
D. L. it. 687 —CAN. 

1671 xi. - - -.] — An im- 

plied contiac 1 to pav u real estate agent 
a commission for Ins services il bo 
lound a piuehuHci lor a pinpcity is 
negatived bv tho luct that the owner 
ret used to list tho propel ty with him, 
although she gave him tho terms upon 
winch she was willing to sell.— Toi ley 
A c Co. V. SKUCL (1922), 03 D. L. it. 
002— CAN. 

1671 xii. .]~Jt is 

not a general pilnciplc of law Hint 
whenever a man. having foimd out 
fiom the owner ol piopoity Hie tciniH 
upon which it can he sold or leased, 
produces a third party who will buy 
or lease on those terms, ho thereby Ac 
without more entitles himscll to pay- 
ment of a commission by such owner. 
There must be, in addition to this, an 
intimation to tho owner that a com- 
mission would ho expected Iioiii him 
in the event of a sale or lease being 
effected upon tho terms stated. The 
intimation of expoetuney ot a com- 
mission not negatived by the owni r who 
permits the other to go to the trouble 
ol finding a customer in the expecta- 
tion of earning a commission, may well 
bo a fact fiom which a promise to pay 
a commission may bo interred. A 
mere volunteer who acis as a go- 
between between buyer Ac seller 6: 
ultimately produces a sale cannot upon 
thut fact ufonc found a legal claim lor 
commission, nor can a third part>, 
wiio acting for a possible purchase!, 
obtuiiiH from a property ow nei tenns ol 
sale or lease & thus brings about u 
completed transaction upou those 
identical terms, legally claim n com* 
missiou from the owner in 1 ho absence 
of some promise to pay a commission, 
either express or implied. — Chamber- 
lin v. Maw (1922), 68 D. L 11. 754 ; 

1 1922 J 1 W. W. R. 299.— CAN. 

1679 iv. Out of what fund pay- 

able.]— Tho agent is entitled to pay 
hiniHelf his commission out of any 
money paid to him by Ids principal, 
without any appropriation by the 
latter. The right, however, does not 
extend to any sum paid to tho ageat 
by some third person on behalf ol the 
principal. — Glasgow v. Hood, [1920J 
N. Z. L. It 586.— N.Z. 

1679 v. Deposit on sale of 
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land l — A licensed laud agent, who does 
not hold from his principal a written 
authority to sell, <Sr who, having 
effected a sale of Ins principal's land, has 
received train the purchaser, without 
his principal's knowledge , a deposit, 
is not entitled to retain thereout his , 
commission. — Smith v . Bason. 11921] 
X. Z. L. R. 4G7. — N.2. 

1679 vi. When a 

deposit on a sale of land is jyiid to a 
land agent he imiRt pay it over to him 
on demand, subject to tlio agent’s 
right to apply the same in payment of 
expenses, commission, or other charges 
uicfdcufuJ to the sale; but com- 
mission which is made irrecoverable 
by law is not a just allowance deduct- 
ible bv the agent,.- — Buchanan v. 
biAMKON, 115)221 N. Z. L. B 55S — N.Z. 

sn. A mount of remuneration — Sale oj 
vu>rt(f(i{jcd jiropcrtif — As ij frt e from 
umimhranct s J — licHp. jilueed a farm 
m the hands of opjilts. tor sale or 
exchange <S; undertook, hliould a sale 
or exchange be effected by them, | 
to pnv commission at speeihed rates. 
A]>j)lts. tound u purchaser lor the j 
jiroperty \ an agreement wan executed j 
whereby resp. agreed to bell 1 1 it* 
property “as ff free from inctnu 
b ranees ” Applts. sural for com- 
mission on the full value of resp *h 
properl v unincumbered, but t he magis- 
trate held them entitled onl> to com- 
mission on the value of the equity 
of redompt ion : - U< hi : commission 
was pa \ able on the gioss price of tlio 
proFiertv sold. — Kwviorr It Pratt r. 
Mui«tki>, 1 1 ill S i N. Z L. R. 53 — N.Z. 
16841a. — . 1 - IIamki- i'. 

I W i i:\ai dk, 1 1 5)2. r » 1 4 i). Ij. Jl. 1071 ; 

I I 025 | ,s. C. 11. 4li:t ; nr*'/., 11925) 4 
l>. L. 11 57? ; g. K. 35 K. B. 333.— 
CAN. 

t»o. Adam lor comnnssnni on salt — 
f>t l< net dt nu i nu stilt -h fieri.) — When J 
m an action tor commission on a sale 
the piineipal’H pleadings dcn> t ho ' 
agreement tor sale, such denial in- J 
dientes his repudiat ion ol t he agreement i 
t it puv tlu' agent, 8:, under the doctrine i 
of aul iciputoi j breach, the latter, on t 
proving his right to tlie commission, is 
entitled to judgment tor the whole 
amount I hereof , even though under 
the agreement it was to he paid in 
Instalments at dates which ure yet in > 
future Jl VNTON r S’lMiMAN, [1925] , 
i W. \V. K. (» 1 2 . CAN. j 

PART Vlll. SECT. 3, SUB-SECT. 1.— I 
B. (a). | 

1693 vii. . 1--A sale of land , 

directly hj ( he ow ner, after it had been I 
listed lor sale with a hioUer, does not , 
entitle the latter to his commission, j 
merel> because it happened to he sold 
to a purchaser with whom lie had I 
negotiated in a previous transaction.-- I 
(« ( l.ui'.u i Pro hikes’ e. MuDill (1917), I 
3(1 1) Ij B. 321.— CAN. J 

1693 viu. - Where a person . 

discovers that another is eunsidering | 
the purchase of a piece of land X then i 
ascertains from the owner that he will I 
sell & pay a eoiimii«.siou. but does not I 
afterwards communicate with the ) 
prospect he buyer. «N tlie latter <S: the i 
owner complete the sale themsehes, j 
there Is no commission payable by the 
owner. — L anuton r. Nicholson, 1191H] 

1 W. W K. 5)08.— CAN. 

1693 ix. .] — An agent for the 

sale of coal who had merely inter- J 
viewed a customer 5c untitled his 
principal that he had done so : — Held : 
not entitled to a commission on au | 
order given about two months later , 
direct to the principal, & after an 
inspection of the coal by the customer. 
—Bond v. Sturgeon consolidated l 


Collieries, Ltd., fl918] 2 W. W. It. 
912 ; 41 IJ. L. Jt. 147.— CAN. 

1093 x. .] — In the absence of a 

speeiai agreement that ho is to ho 
remunerated it ho docs not find a 
purchaser, the agent is not entitled to a 
commission where the owner sells to a 
purchaser whom lie himself lias found. 
Where the owner found the person who 
subsequently purchased, although the 
agent subsequently spoke to the same 
person, the agent woe not allowed the 
com mission. — Barager v. Wallace, 
[1919] 2 W W. Ii. 858 ; 48 D. L. 11. , 
15S ; 12 Mask. L. It. 301.— CAN. 

1693 xi. .] — Where an agent 

spoke to one about certain land Sc 
the latter refused to buy. but some 
time afterwards, hearing through 
another channel that the laud could be 
rented, went to the owner V place for 
t lie purpose of renting it Sc w ns induced 
by the owner to buy it: — Held: the 
agent was not entitled to commission. 

— Twlor v . ltAJinms, 1 15)20] 1 

\V. W. K. 1024 : 53 I). L. It 55) ; 13 
Sank. L Jl. 11)8. — CAN. j 

1693 xii. .] — Deft, desired to 

acquire or gain control of certain 


half of the commission if ho , 

a sale At tho tinio a K' I,' 1 
chaser, C., was known lo both pan J( 
H. pressed C. to purchase, but utiei -i 
time, as a matter of policy J? /hi 
matter drop, intending to approach < ■ 
ngain on a fitting occasion/ In tj M . 
meantime a member of S.’s stall 
Indirectly approached C., who decided 
to purchase;— //r/d.- II. had estnb- 
llshed a chain of causation between Ins 
efforts Sc the result, & ho was entitled 
to half the commission. — Hkalt r 
Maunder a (1921), 17 Tas. L. it. 32.—’ 
AUS. 

1702x1. .] — Pltf. as agent for 

the owner of certain property intro- 
duced it to A. Tho owner was asking 
£17 17s. per week. Pit f. gave A. tho 
kev, on which was n label bearing only 
tho name of the owner. A. told pltf. 
the property was unsuitable, & returned 
the key. About a fortnight later A., 
through seeing tin* owner's name on 
the label A: consul hug the telephone 
directory, discovered the owner’s 
address, A: met him to discuss tho 
letting of the property, but did not 
tell him that she had seen pltf. Alter 
negotiations between A. Sc the owner 


shares in a co. Pltf outlined to him l extending over some days the owner 


a plan, A: for carrying out t lie arrange- 
ment one-third of t he shares were to la* 
given to pltf. Pltf worked on the 
undertaking & made considerable 
progress, but before tlie scheme was 
carried out deft, obtained what he 
wanted in oilier ways & without 
making use of pltf.’s services : — Held : 
pltl. could not recover the agreed 
commission. — M acIntyre r. Miller 
( 1922), 70 1). L. It. 218; 11922J 3 

W. W. 11. 529. — CAN. 

1693 xiii. . 1 — As n geneiul rule 

Sc m the uhsonei' ol nnv stipulation ( 
to the contrary a principal, who cm- i 
ploys u house agent on com mission to [ 
find a purchaser for u house. ritiun« | 
the right as against tlie house agent 1 
of selling the house to u third party, 
who has not been introduced by the 
house agent direct I> oi through aiiotlie** 
agent nt nnv time hefoie a proper oiler 
is brought to him by the house agent. 

If by so selling he prevents the house 
ageiit from earning ids proper com- 
mission lie Is not liable in damages, tor 
the act. of selling is a righttul net as 
against the house agent. — Boose r. 
Zeederuero Ac Duncan, 1191MI'. P. D. 
283.— S. AF. 

1693 xiv. .] — An auctioneer 

was employed to sell property hy 
auction on condition that if the 
reserve price was not reached no 
commission was to be charged. The 
reserve price not being mu lied, tlie 
property was not sold. A prospective 
purehaser, who was present at. the 
auction & who knew who the owner of 
the property was, was about to ap- 
proach the owner after the conclusion 
of tho auction with u view’ to negoti- 
ating for the purchase of the propei ty 
when the auctioneer formally intro- 
duced them. After protracted negoti- 
ations the prospective purehaser 
bought, tho property : — Held : tho 
auctioneer's agency terminated tho 
moment he failed to soli hy auction. — 
Myuiin r. Currie, [1021] T. P. D. 
50— S. AF. 
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1700 iv. .]— If tho Beller has 

opened negotiations with a proposed 
buyer, but the negotiations are broken 
off) later tho buyei renews the same 
through an ugent, the agent is entitled 
to commission. — F itzgerald v. Buck- 
ley, |15)2i] 4 I). L. K. 38; affg. 25 
O. W. X. 538.— CAN. 

1702 xxxix. .] — II. agreed with 

S„ who had certain properties in his 
hands for sale, that ho should receive 

52 


agreed to let the jiroperty to A. for 
twelve months at £1 3 1 3.s\ jier week : — - 
Held • pltl. was entitled to commis- 
sion.— Symons r. Callil, 11923] 
V L. It. 4!).— AUS. 

1702 xli. .] — Deft. gave to 

pltfs. written uuthonty to sell her 
land on terms, one of which wus 
44 price, vorj lowest , £10,000.” Pitts, 
brought the propel ty uudei tho notice 
of A., who got into personal com- 
munication with deft. & decided that 
it would suit in m in every way, except 
ns to price. Alter a delay of borne 
weeks delt. k A. resumed negotiations, 
winch led to a sale of the properly to 
A lor £7,300 : — lit Id • tho lelution 
of buyer A’ seller was really hi ought 
about l>v jiltts., who were entitled to 
commission. — BnmiiNEi.L r. Momus. 
[1913J V. L. U. 201 —AUS. 

j 1702 xlii. .] — Agent : — lit Id : 

i entitled to recover commission. — 

1 (1am iile r. Exuklkiur Lieu Assurance 
C o. (15)17), 30 1). L. J!. 592.— CAN. 

1702 xliii. .1- -In 1913, deft. co. 

i employed pltfs., brokers, to sell its 
i lumber jiroperty at a minimum jinee 
i ol $110,000.00, X: agreed to pay a 
j commission on the purchase pneo. 
Dunng the remainder of that year & 
the whole ol 1914, jiltfs. were working 
on tins nrojiosition, but failed to 
effect a sale. In 1915 tlie selling price 
i was reduced to $75,000.00. In 1916, 
deft. co. sold to a purchaser intro- 
duced by jiltfs. lor $05,000.00 : — Held : 
pllts. were entitled to commission on 
the purchuso price. — J audine t*. Pres- 
cott Lumrek Co., Ltd. (1917), 44 
K. IS. H 505. — CAN. 

I 1702 xliv. .] — Where land is 

i listed with a reul estate agent for sale 
, 8; is afterwurds sold by the vendor 
directly to a purehaser introduced by 
i the ugent, the latter is entitled to his 
i commission, even though the terms of 
| sale given in the listing as the basis 
on which the agent is to negotiate are 
not strictly adhered to. — K ing r. 

! SCHON, 11918] 3 \V. w. It. 592 . 44 
i D. L. U. 111.— CAN. 

1702 xlv. .] — Xu.vnei.ly r. On- 

sum. [1921] 1 W. W. It. 506; 56 
I>. L. K. 599 ; 1G Alta. L. It. 455.— 
CAN. 

1702 xlvi. .] — Deft, agreed to 

pay jiltfs. commission on the sale of 
certain laud, & agreed that it was an 
exclusive listing, subject to notice of 
withdrawal, which was not given. 
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K. B. 110. 

Fltfs. submittort tlie land to 1*. on , 
terms of the listing & introduced 1\ | 
to deft., who later, without pltfs.* i 
knowledge or consent, entered into an 
agreement with I\ lor sale of the land 1 
& of certain chattels used in farming i 
it; The price of the* land was some- , 
what loss, Ac the cash payment con* ! 
slderably less, than as given m the I 
listing: — livid: pltf. was wrongfully | 
deprived of the right which the listing 
gave him to earn his commission. — 
Gilbert Brothers. Ltd. t*. Keener 
(1922), Gl> D. L. K. 713; [11)22] 2 

W. \V. It. 1228.— CAN. 

1702 xlvii. .]— Agent i—ITcld : 

not entitled to reeovei commission. — 
Kennedy r. Victory Land Ac Timber 
go., [11)221 3 W. W. It. 14.5 : 08 

I). L. K. 201 ; rersd . [1022 ] 3 \Y. W. U. 
083 ; 70 D. L. It. 868.— CAN. 

1702 xlviii. .] — 11 the relation 

of buyer Ac seller is really brought 
about by the art ol the agent, he is 
entitled to a commission although 
the uctual sale lias not been effected 
by him, but he must show that tome 
act of his was the causa cau suits oi t lie 
ethcient ouuse of the sale. — Bunting 
r. Hovland A: Watkins (1023), 33 
B. C. It. 201.— CAN. 

1702 xlix. .] -Deft wishing to 

sell his house placed it in an agent's 
hands, fixing a net price. The agent 
introduced 1*. but negotiations tailing, 
deft, cancelled the agents Distinction 
to sell. Some tune later deit. Ac 1*. 
agreed upon terms Ac n sale resulted : — 
Held : commission was payable on 
the amount J\ tlrst offered thiough the 
agent. — F raser v. Harrison. IJ024] 

1 D. L. it. 703 ; 36 N. S It 4 31. — 
CAN, 

1702 1. J-Fltf. procured A., 

B., Al, C. to out ei into an agreement to 
purchase delt.’s mineial elaims on 
certain terms ol payment, upon which 
pltl. w’as to reeeiye a commission aw 
payments were made Xioin turn* to timo 
Undei this agreement a portion of the 
purchase price was paid A: pltl. got his 
commission, but the agreement was 
aJtei wards cancelled. Subsequently 
H., wlio bad advanced to A. a 
coioudciuble part ol the money paid 
by him umlei the agreement, entered 
into an agreement direct with ilctt. 
to purchase t he claims paving 810,000 
down, X. plti. sought to recover com* 
mission on th.it sum. — Uild : pltf. 
was not, the effective cause ,of the 
sale. — Olsen r Fkviwon, [10211 1 
1). L. U. 101)7 — CAN. 

1702 li. .] — An ugent guve G. 

a card to view certain property. Alter 
inspection G. decided not to buy as 
the price wus too high, .some months 
latei G. saw a “ lor sale ” notice on the 
property which reminded him that he 
had previously inspected the property. 
He then, without further communica- 
tion with the agent, negotiated with 
the owner direct A purchased lor a 
smaller amount: — Htld : the causa 
causuns of the sale was the previous 
introduction through the agent who 
was entitled to his commission on the 
lower purchase price. — Doyle p. 
Gibbon, [1919] T. 1'. 1). 220. — S. AF. 

1702 hi. .] — Certain property 

given tor sale by the owner to an 
auctioneer at u fixed commission was 
not sold, the reserve not being reached, 
& was thereafter gi \ en to the auctioneer 
for sale privately. L., on passing the 
property, saw' a notice up referring 
intending purchasers to II., but being 
awnre of the fact that the auctioneer 
had been selling the property went 
to the auctioneer, who referred him 
to the owner. L. thereupon wont 
direct to the owner At bought the 
property after having told him that he 
came on his own behulf Ac not at the 


instance of any agent. — Held: the 
auctioneer was entitled to lus com- 
mission. — Tkeuaskfbu. Mkikle, [11)22] 

T P. IJ. 317.— S. AF. 

1702 liii. .] — Whero a vendor 

concludes a contract of sale with a 
party with whom his mil estate agent 
lias been negotiating in ignorance that 
lie is such a party, the agent is entitled 
to his commission if the circumstances 
are such that the vendor ought to have 
made Inquiries winch would at once 
have revealed tin* tacts.— G riffi rim r. 
Anderson, [11)23] 4 D. L. It 9i0. — 
CAN. 

1702 liv. .] - Nelson u, TInwii* i 
BOHN. 1 1027 J App D. DM). — S. AF. 

sp. Purchaser aettna btlmitl I 

oat id's back. I --lit Id . puncipal liable ] 
to pay lull commission on conclusion 
ot a contract ol sale with the purchaser. 
— Meruit r r. Doherty, 119231 3 

D. 1 4 . li. 707 - CAN. 

PART VIII. SECT. 3, SUB-SECT. 1.— 

B lb). 

1703 x. .1 -One of two real 

estate agents with whom property was 
listed lor sale. //</</• entitled to 
commission on a sale initiated b\ him 
but completed by tin* other agent, to 

i whom the purchaser made known bis 
i wish to buy t he property after it bad 
I been brought to his at tent ion bv pltl.- 
i Griffith- »*. Anderson, [19261 2 

D L K. <537 , [11)2(51 1 W. \V. K. 1)3(5 ; 
33 Man. L It. ISO.— CAN. 

1706 ix. Delete the words “ & en- 
titled to commission.” 

1706 xiii. .1— Pltf intrn- 

| dueed to deft. A., who wished to 
purchase, a property for Ins sou, B. 

I Deft ’s house was eventually trutm- 
I ferrod to the trustees ol C ’s estate, in 
1 winch A.’s ranuly was interested. & 
the purchase-money was paid bv tin* 
trustees at the instance ot A. Deit. 
alleged that another agent, though 
aware of A *s inspection oi the house*, 
obtained B *s signature to the con- 
I tract of sale:- Htld: the* verdict 
should be entered lor pltf. — W ehh’I Kit 
I (A. G.) A: Sons, I/id. v Cotton 
I (Dll 9), 13 Tas. L. It. 17. — AUS. 

j 1706 xiv. .1 — An agent i« 

entitled to commission on a sale 
brought about by lus action in putting 
I the purchaser in touch with the 
I principal, even though the purchase 
I is subsequently completed through 
another agent. Pkttyimeck v IIol- 
| den (1020), 40 I). L B. 38(5.— CAN. 

! 1706 xv. •] The eomnus- 

I sion ou a sale of real estate was given 
; by the et. to the agent who toiind the 
I piircliuHer Ac put the vendor in motion 
to meet him, rather than to another 
who performed services in connection 
i with the e licet ing A c carrying out of 
. the sale. — Bateman v. Snklgkove Ac 
i Garden, [11)21 J 1 W W. It. 303 : 11 
j Sank. L. It. 61) ; 37 D. L. It. t-83. 
CAN. 

1706 xvi. .] A. promised 

B. a commission If B sold a ship. B 
1 employed a broker us sub-agent, who 
I mentioned the matter to another agent, 
A: it yvas passed on through others 
until, about nine months uftci the 
I agreement with XL, a broker to whom 
i the matter was mentioned came to 
1 A. Ac made an urraugement directly 
yvith him resulting m a purchu-er 
I being obtained. B. continued his 
• services, yviuch w r cro accepted by A., 

, up to the time of sale, Ac was of ussiBt- 
| anco in procuring the Govt.’s consent 
to a transfer of the ship to a foreign 
registry: — Held: B. entitled to com- 
mission. — G reer v . Godhon, [11)211 
2 W. W. R. 209 ; <50 S C. R. 633 ; 30 
D. L. It. 696. — CAN. 

1706 xvii. .] — Pltf. en- 


deavoured to effect, a sale of deft. ’a 
land to a oo., of which 11. w*us « direct or, 

& Introduced 11. to deft. The parties 
failed to agree upon terms A: the 
negotiations ended. A: pltf. made- no 
further effort to sell the laud. Sub- 
sequently deft, through another agent, 
sold the land to 11.. who purchased it 
on behalf of another eo. : — Hild : pltf. 
was not entitled to commission.— 
Neve v Leeson, [1921J 1 W. W. R. 
901 —CAN. 

1706 xviii. .Y— After pit fs., 

yvith yvhom a house had boon listed, 
introduced a prospect no purchaser to 
the vendor, the purchaser endeay oured 
to induce the vendor to reduce the 
price. The vcudoi was unwilling to 
fix a figure ugi cable t < » the purchaser, 
A: the lattei then negotiated through 
other agents, with whom the Uou-c 
had also been listed, X Innill.y bought, 
it,.--// eld: pit Is wero cnUtled to 
commission.— Brook A. Allison r. 
Hendricks (1922), <*<* D L. K. .sJ3 ; 
13 Sask. L U 4 39 : [1922 [ 2 W . \\ . K. 

3 so.- CAN. 

1706 xix. .] - Deft . listed 

a property with pltfs with instructions 
to find a pin chaser at the price ot 
83,000. A moot h biter deit listed I ho 
property with nnotlici bioker at 
$ 1 ,7.)0,* the second broker liavinir lus 
offices across the hall Iroin pills.’ 
offices in t he same building. Iff* Is. 
interested S ill the propel i \ A, brought, 
her to view it. Short Iv altei S went 
to pltfs. ’ offices with a view <o pur- 
chasing, A: when about to enter Die 
offices saw a picture ol the piopcilv 
hi the window acioss tin* Jmll mnilost 
1 lor sale at 81.730. She went into 
I pltTs’ offices, discussed the sal** but 
l went out without liimoiig t he puielmse. 

1 crossed the hall A: pun based the 
piopert> Iroin the set olid looter at 
8 1. 7 30 ,—lHld ’ pit Is well* entitled 
to I hen commission TohnjrMi vmn 
A, c*» v. Field (1923). 33 li. V. li. 36.— 
CAN. 

1706 xx. 1 -Fltr. received 

Wilt ten authority from deit. to enter 
into u contract with a pun baser lor 
1 la* sal<* of bis furm A: slock. The lain 
ol i oiiiunernt urn was stated to be a 
cert u m percentage on 1 be valm ot the 
land sold. Fill in' rod need the pro- 
perty to a prospective buyer, who 
ultimately puichasid the propeity, 
but t hrougti Ibe inst rumeutalit y of 
unot hci ugent. 1‘ltl elainu*d Iroin 
deit . 6171 19s. in res pi et ol tin* land 
sold. Ac 6153 ill respect ol tin* -loek A6 
linplenicnts. Tin* jury lound that the 
sale bad resulted from the uitioduet khi 
of the purchase! from pltl Htld 
pltl V right to commission depended 
on tin' Leiins ol Ins authority. A; this 
did not authorise any commission on 
l t ho sale ol t ho stock. — I’ovv'i, a. 

| Bl) PEER, [192 J ] N. /. L. H. 437 - 
N.Z. 

j 1706 xxi. .]— Deft. agreed 

to pay pltf. commission if a Hide of 
deft.’s house to X., who was liitro- 
' dueed by pit T , went through. Deit. 
also agreed to let pltf. know should in* 
be prepared to sell bis house tor a 
smaller amount than ho bad men- 
tioned to pltf. Dett. subsequently 
instructed another attorney to offer 
11 m* bouse to X. at a reduced price, Ac 
a sale was thereupon concluded :— 
Ilfld : pltf. was entitled to tin* coin- 
mission agreed upon. — V an per Walt 
tc IloFMKYK, [1920] C. 1\ D. 50. — 
S. AF. 

1706 xxii. .1— A agreed to 

give B. a commission in case of a sale 
| of certain promises. B. int induced 
C., but no sale resulted. G , ol his 
own motion A c not as an agent of lb, 
subsequently introduced D., As: A. sold 
the premises to D. : — Held : B. yy'»is 



Cases 1789—1746. English and Empire Digest Supplement, 


1739 . Citations: — For the existing citations sub- 
stitute as follows : — 

(1887), as reported in 58 L. T. 90 ; 3 T. L. It. 
830, n. L. 

Annotations : — For u Mentd. Barnett v. Isaac- 
son (1888). 4 T. L. R. 595,” read “Refd. 
Barnett v . Isaacson (1888), 4 T. L. R. 595.** 

Add, Annotations : — Generally , Refd. Keppel 
Wheeler, [3 9271 1 K. B 577. Mentd. Ban- 


bury v. Bank of Montreal, [1918 ] A. C. 626 ; 
Howard Houlder v. Manx Isles 8.8. Co., 
' [1923] 1 K. B. 110. 

1740. Add. Annotation : — Refd. Howard Houlder 
v. Manx Isles 8.8. Co., [1923] 1 K. B. 110. 

1741. Add. Annotation : — Refd. Howard Houlder 
v. Manx Isles 8.8. Co., [1923] 1 K. B. 110. 

1746. Add. Annotation : — Refd. Howard Houlder 
v. Manx Isles S.S. Co., [1923J 1 K. B. 110. 


not entitled to commission. — Goddard 
v . Arnold, U922J T. P. J). 167.— S. AF. 

1707 ii. .] — In a dispute as to 

which of two real -estate agents was 
ontiUod to the commission on a sale : — 
Held • the one who first through his 
advertisement afti tided & Interviewed 
the purchaser & directed him to the 
owner was the efficient cause of the sale 
Sc cut 11 led to the commission, rather 
than the other who subsequently 
discussed the property with the pur- 
chaser & whose agent first, allowed It 

to him. BUFFET v. Waller & 

La/.aknick, 11020] 2 W. W. it. 40 i ; 
52 1). L. U. 4 00 ; 30 Man. JL li. 437 — 
CAN. 

PART VIII. SECT. 3, SUB-SECT. 1.— 

B. (c). 

1. 1. S. P. Hatuhidina nda Durr v. 
Nritva Nath Mi'itkk (1023), I. L. K. 
50 Calc. 878. — IND. 

til. .1— Where a land agent, is 

employed to sell or exchange the 
property of his client, & commission 
is to be paid to him when he has, 
“ effected ” a sale or exchange of such 
property, ills right to commission 
accrues when he procures a valid 
contract foi the sale or exchange of 
such property.-- Nuitto r. Wilson, 
[1024 | N. Z. L. It. 834. — N.Z. 

1722 i. Completion of entire con- 
tract. ) -‘Gnv.Kii v. Goiihon (1918), 40 
D. b. K. 218.— CAN. 

cl. .1- -IMtf. found a pur- 

chaser ior deft. *8 lund, tlie amount of 
commission was agreed on, & an agree- 
ment of sale executed. The pur- 
chaser subsequently refused to carry 
out. t lie mi le : — It rid : pit f. was entit Jed 
to the commission. — D oner Loohk, 
110201 2 W. W. Jt. 388 : 53 D. L. It. 
30 ; 30 Man. L K. 350. - CAN. 

aq. Commission payable on re- 

ceipt of purchase-money — Payment by 
promissory nob’s. |— An agreement pro- 
vided that commission was “ to become 
due pnyaldc when the purchase- 
money or any part thereof Jam been 
paid ” : — Held: deft s. having accepted 
promissory notes in heu of a cash 
payment, the promissory notes must 
ho treated as a eo-sh payment so far as 
pltf was concerned. — C rohh t*. Wood 
0021). (it J). L. It. 105 ; 60 O. L . U. 
15. --CAN. 

at. Commission payable for aer- 

vif'cs already rendered. J— -When it bus 
boon dellnitely agreed to pay an agent 
commission for ids services iu negoti- 
ating a Mile, & the payment was to bo 
made for services already rendered & 
was not to be dependent upon the pay- 
ment of the purchase price, the agent 
can recover the commission under the 
agreement, although the purchaser lias 
failed to make any payment after the 
first one.— C armichael r. Bowers 
(1022), 67 D. li. It. 515.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 1.— 

C. (»). 

1729 111. Sale of remainder of 

land. J — Pltf. employed deft, to sell 
a house & portion or the blook of land 
on which it stood. Deft, found a 
purchaser & a contract of sale was 
signed under which pltf. gave the pur- 
chaser cortain provisional rights over 
the unsold portion. Afterwards pltf. 
endeavoured to obtain from the pur- 
chaser a modification of the oontraot 
with regard to tlio rights over the 
unsold portion, & deft, did con- 


siderable work in trying to Induce the 
purchaser to vary the contract in this 
respect. During the negotiations deft, 
repeatedly urged pltf to sell the whole 
of the land. Negotiations having 
failed pltf. behind the back of deft, 
sold the remainder of the land to the 
original purchaser & the whole was 
included in a single transfer: — Held: 
deft, was not entitled to commission 
on tlio sale. — McAndrew v. Gray 
(1020), 20 3. R. N. S. W. 635.— AUS. 

PART VIII. SECT. 3, SUB-SECT. 1.— 

C. (b). 

sa. Transaction similar — Further 
sale.] — A. Ln 1011 employed pltf. to 
sell a Crown lease, & an agreement was 
entered into which provided that if 
pltf. sold the lease for £25,000 he was 
to receive £5.000. In 1914 through 
the instrumentality of pltf. tho lease 
was transferred to 8. &, on payment 
by S. of £5,000, pltf. received £1,000 
as commission. In 1910 A. & 8. Hold 
tho loaso to T. for £14,000. Home 
year® prior to this sale pltf. bad sub- 
mitted full particulars of tlio lease to 
T., who would not then buy. L., who 
w’as omnloyed for that purpose by A. 
& S., had brought about tho sule to T. 
IMtf. claimed commission in respect 
of the sule to T. '.—Held : pltf. was not 
entitled to commission. — D kwdnky v. 
Matiikson, 11923] 8. A. S. It. 105. — 
AUS. 

PART VIII. SECT. 3, SUB-SECT. 1.— D. 

1746 i. Agent to procure loan — For 
company — Money advanced to new com- 
pany.] — Held: as tlio co. was incor- 
porated with tho express purpose of 
carrying out tho old co.‘s projects, it 
could not contend that it laid uot 
rocejved tho boucilt of tho loan, it it 
w’As liable.— Thom ah v. Gale, [1925J 3 

D. L. It. 757.— CAN. 

>b. Agent to sell — Third party entering 
into partnership with prtncijiaL] — A., 
an agent employed by P. to obtain u 
purchaser for a mill, introduced M. to 
P. Tho sale did not go through. 
P. eventually entered Into a contruct 
of partnership to work the mill, the 
partners being P., M. 6c C. : — Held : os 
the transaction resulting from the 
agency differed substantially from that 
wdiich A. had been employed to 
procure, ho was not entitled to any 
remuneration. — B order r. Edley, 
11920] O. P. D. 19.— S. AF. 

pi. .] — Pltfs. claimed for 

commission on sale of timber holdings 
of deft. co. Tho shareholders had 
passed a resolution authorising a sale 
at a fixed minimum price upon terms 
agreeable to tho directors, k a letter 
from tho co.’s managing director to 
pltfs. offered 335,000 commission 
should pltfs. make a solo at a certain 
named price, which price w ould net tho 
co. such minimum prico. A sale was 
made through other agents, not for a 
lump sum, but for a price based on 
board measurement to be paid for as 
the timber was taken, with an addi- 
tional sum to be paid when the timber 
had been logged -Held : the sale 
was not a sale within the contract. — 
Rorayu.N MPKisn Lake Logging Co., 
Ltd., & Garland, [1910] 2 W. W. It. 
105.— CAN. 

yi. .) — E. requested 8., a 

servant of pltf.. to obtain a buyer for 
his property. E. told S. that he 
wanted £850, Sc would pay oom- 
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mission. S. then asked E. if he would 
consider an offer. E. replied he 
wanted £800 clear. S. introduced K. 
to E., but tlio price offered was too 
low, & after various negotiations no 
sale took place. Six months later E. 
sold tho property to K. for £600 : — 
Held : as the buyer offered lese than 
£800, pltf. was not entitled to com- 
mission. — Robinson v. Eves, [1917] 
S. A. L. R. 71.— AUS. 

y ii. .] — Held: as the 

employment was a general one, the 
price mentioned being intended not 
as a hard & fast one, but as a basis 
of negotiations, pltf. was entitled to 
the agreed commission on the price 
obtained. — Prentice v. Merrick, 
[1917J 3 W. W. K. 1060 : 24 B. (J. R. 
432 ; 38 D. la. R. 388.— CAN. 

y iii. ,] — An owner in Apr. 

listed with an agent eertain land 
for sale at 135 an acre with a fixed 
cash payment, tho price to include the 
crop. In Nov., after the owner had 
taken off 6c sold the crop, the agent 
sold the land for $30 an ucre on a 
email cash payment : — Held : in order 
to earn Ids commission the agent had 
to obtain a purchaser for tho land & 
crop at 835 per acre. — FITCH ELL v. 
LVWTON, [1919] 3 W. W. It. 728 ; 49 
D. 1j. R. 185.— CAN. 

y iv. Deft, listed his 

farm with pltfc,. for sale at $38 an 
acre. Deft, sold the land at $37 an 
acre to one introduced by pills. : — 
Held: pltfs. wei-e entitled to com- 
mission. — HMiTii v. Wright, [193 9] 3 
W. W. It. 3094 ; 49 D. L. R. 408 ; 
12 Saak. L. li. 491. — CAN. 


y v. .] — When a proprietor 

goes to an agent 6c requests him to find 
a purchaser, naming ut the same timo 
the sum which he is willing to accept, 
that will constitute a general employ- 
ment, 6c should the estate be eventually 
sold to a purchaser introduced l>y tlio 
agent, the latter will bo entitled to his 
commission, although tho price paid 
should be less than the sum named at 
the time tho employment was given. 
Tho mention of a specific sum prevents 
the agent from selling at a lower prico 
without tho consent of Ids employer, 
but it is given merely as the basis oi 
future negotiations, leaving the actual 
price to be settled in the course of those 
negotiations. — Palmer r. Harvey 
(1922), 65 D. L. Ii. 769 ; 15 Sask. L. R. 
152 ; 1 W. W. 11. 231 ; affg. (1920), 
55 D. L. It. 703 ; 14 Haek. L. R. 19.— 
CAN. 


y vi. .] —Where the con- 

tract is that the agent is not to be paid 
a commission unless he brocures a pur- 
chaser at a specified figure, the fact 
that a sale is made by the owner at a 
lower price does not entitle the agent 
to remuneration by way of quantum 
meruit. — Griffith v. Frkderiokson, 
[1926J 4 D. L. R. 50 ; [1926] 2 W. W. R. 
680 ; 36 Man. L. R. 54.— CAN. 


•e. Third party taking land in a 

trade .] — Agents who had been promised 
a commission should they obtain a 
purchaser for land at a certain price : — 
If eld : not entitled to commission, as 
they only introduced a party who took 
the land in a trade Sc with whom the 
principal had previously discussed a 
trade. — B rown v. Patch ell, [1919]- 
3 W. W. R. 701 ; 49 D. I*. R. 158.— 
CAN. 

•d. Agent to exchange — Exchange of 
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1746a. Agent to sell property— Agent himself buy- 
ing property — With consent of principal.] — 

Where an agent has been instructed to sell 
property on commission after tailing to 
find a purchaser, agrees with his principal 
to buy the property lumself, he is not entitled 
to commission on the purchase by himself 
unless his principal has expressly agreed that 
such commission shall be payable. — H ocker 
v. Waller (1924), 29 Com. Cas. 290. 

1761. Add. Annotation : — to (2) Refd. Howard 
Houlder v . Manx Isles S.S. Co., 11923] 1 
K. B. 110. 

1751a. .] — Pltfs., who were shipbrokers, nego- 

tiated on behalf of defts., the owners of a 
steamship, a cliarterparty of the steamship 
which was to bo in force from Oct. 1920 for 
five years, & winch contained a clause pro- 
viding that tho charterers should have the 
option of purchasing tho steamship at any 
time between the signing of the charter 
the completion of the charter period for 
£125,000. On the day when the charter- 
party was signed defts. signed As gave to 
pltfs. a commission note in these terms : 
“ We hereby agiee to pay you ... 5 per cent, 
brokerage on hire. . . . Should tho option of 
purchase contained in the charter be availed 
of, tho brokerage on purchase to be 31 per 


cent. . . .” Tho charterparty was acted upon 
until June, 1921, when defts. sold the steam- 
ship to tho charterers for £05,000. Pltfs. 
brought an action against defts., claiming 
( inter alia) 3£ per cent, commission on 
£05,000, the price paid by the charterers for 
tho steamship, &, in the alternative, a 
quantum meruU for their alleged services in 
effecting the same: — Held: (1) the former 
of these clainfis failed, the option of purchase 
mentioned in the commission note never 
having boon exercised, Ac the sale effected 
being a sale at a different price from that 
upon which alone the brokerage of 31 per 
cent, was lo becoino payable ; (2) tho latter 
claim also failed inasmuch as the parties 
having reduced their bargain into writing in 
the commission note, there was no scope for 
the operation of the principle of quantum 
meruit. — Howard-Houldkr & Partners, 
Ltd. v . Manx Iklk* S.K. Co., LI 923] 1 K. B. 
110 ; 92 L. .1. K. JR. 233 ; 128 L. T. 317 ; 
38 T. L. K. 757 ; 00 Sol. Jo. 082 ; 10 Asp. 
M. L. (5. 95 ; 28 Com. Cas. 15. 

1755. Add. Annotation : — Refd. Howard Houldor 
v. Manx Isles S.S. Co., [J923J 1 K. B. 110. 

1763. Add. Annotation Refd. Howard Houldor 
i>. Manx Isles H.S. Co., L1923] 1 Jv. B. 110. 


other properties .] — A real estate agent 
is entitled to his commission ou an i 
excliaugo of propel ties w hcie he 
brings the parties together engages 
actively in negotiating tho exchange, 
which eventually falls through owing 
to the objection of his principal to 
include certain stock & implements i 
in the transaction, tho piineipal soon 
afterwards completing tho exchange | 
without the stock is: implements hut 
with the same purchaser for other 
property owned by him.— Dunn v . 
.Sinclair, 11923] 1 I). L. It. 420. — 
CAN. ' 

sf. Agent to obtain signature of wife 
— Obtaining siegiature of husband.] — i 
Defts. agreed \n it ii pltls. that it the 
latter obtained Mrs. M. to sign a 
building contract ior a house thej 
would pay plIfH. the usual commission 
as on a sale of land. Pltls. obtained I 
tho signature of the liubbund Held : \ 
as it was immaterial to defts. whether I 
tho contraet wuh signed by Mrs. Al. or 
by the husband, pltls. were entitled to I 
tho com mission agreed io. — teMrni 6c I 
Smith v. Dingle Ac Holmes, [1923J i 
3 D. L. 11. 68 ; 3 W. W. H. 4 9.- — CAN. I 


PART VIII. SECT. 3, SUB-SECT. 1.— 
E. (a). 

1754 xix. Principal altering 

dato. for { wring possession .} — An agent 
with whom land has been listed for 
sale has earned bis commission when 
ho has introduced to tho owner a 
purchaser who is ready, willing Ac able 
to buy at the price Ac terms stated 
by the owner, though the sale does not 

S > through by reason of the owner 
stating on a date for giving of pos- 
session later than that at first stated. 
— Higgins v . Mitchell, [1621 J 1 
W. W. It. 252 ; 57 D. L. R. 288 ; 31 
Man. L. R. CO.— CAN. 

1754 xx. Deft. ‘.—Held : li- 

able to pit f. for an agreed commission 
for a sale of land procured by plti. Ac 
which was not carried out because of 
deft.'s refusal, without sufficient 
reason, to carry it out. — Balls v. 
McGregor (1922), C8 D. L. It. 718 ; 
32 Man. L R. 196 ; [1922] 2 W. W. R. 
1247 ; affo. t 66 D. L. R. 690.— CAN. 

1754 ui. .1 — Where a real- 

estate agent had found a purchaser 
who hod accepted the seller's proposi- 
tion for the sale or exchange of bis 
land, Ac the acceptance was made within 
the time limited by the seller, but the 


seller refused to complete tho trans- 
action Ac alleged that the purchasei 
was not ready, willing or able to com- 
plete the transact km: — Held: the 
onus of proof was on the agent suing 
for commission. — Rjkgina Broke kauk 
Ac I N VESTMENT CO. V. KlHlNJCR (1922), 
70 D. L. U. 75 ; [1922] 3 W. W. It. 
057.— CAN. 


1754 xxn. - Agent fating undue 
ad mini age eel pnnnptu. 1 —A reul estate 
dealer, who acted for a foreigner with 
an imperfect know loiigo of English, 
took au undue advantage of his pimci- 
pal In representing an imi»ro\i<lent 
t liins.u t ion to he n veij desiruhle one, 
whieli ho should enter into in substitu- 
tion for au exchange) which hud iallen 
thiougli. Tlie principal imving re- 
pudiated t he second transact ion, tho ct. 
refused to allow tho ugonl tlie com- 
mission lie would have obi allied there- 
under had it been completed, bul 
allowed liim commlsHion on u quantum 
meruit based on tho amount of com- 
mission eon tempi a tod by tho Hi hL 
transact ion. — Burns v. Mjnciiau 
(Alt a ), 1 1926] 3 W. W. It. 791.- CAN. 

sk. Principal refusing tee compete with 
other bugers. J — Pltfs. engaged doff, to 
purchase lambs in a largo specified area, 
lie was to roeoive n commission on all 
lambs bought by him, tho price to Ins 
the highest market price at the time of 
delivery. Deft, proceeded to cuu- 
vahs farmers Ac secure options on tho 
lambH they had for sale. When the 
time for taking tho delivery was ut 
hand pltfs. advanced deft. 82,090 to 
buy lambs. When tho time for taking 
delivery of tho lambs ai rived, pitlH. 
refused to advance the price to the 
level of that ot competing bujers Ac 
deft, was unable to procure the Jumbs 
which ho had agreed foi : — Held : 
pltfs. had defaulted Ac were estopped 
fiom saying that deft, did not complete 
his con tract. — J mevv England Dressed 
Meat Ac Wool Co. v. Patrick 
Brothers, [1923 J 1 D. L. II. 153.— 
CAN. 


1763 i. Principal declining to accept 
loan .] — Where an agent performed his 
part in obtaining a loan, Ac was in no 
way responsible for the non-payment 
of the money under the loan : — Held : 
lie was entitled to his commission. — 
Whiteside v. Wallace Shipyards, 
LTD. (1919), 27 B. C. R. 40 ; 45 

O. L. R. 434.— CAN. 

1766 v. .] — Smith r. Upper 


j O vn vi> a College (1920,, 4 8 O. L. It. 

1 120 ; 54 D. L. Jt. 518 : lh O. W. N. 
370.— CAN. 

1766 vi. .]- Pltf., a ship Ac 

general broker, sold to N. a ship on 
deft.’s behalf. 'Hie purchase price was 
6140,000 payable by N. to deft, in 
instalments, A: deft, agreed to pay 
pill. £20,000 of the purchase price 
when he received tho second instalment. 
Bcfoie that instalment was paid N., 
with deft.V consent, cancelled tho 
I contract Jit Id : upon the cancella- 
tion of the contract of sale, pltf.'s right 
1 under his special emit met with deft, 
was determined Ac his claim for com- 
mission failed. Go wan r. Bovvern, 
11921] App. D. 550.- S. AF. 

si. Principal not negotiating in good 
faith.] — Where under un agreement 
to pay an agent commission on a sale 
of leal estate, t he agent is to lie entitled 
, to tho commission only when the 
principal concludes a huIo to a pur- 
chaser found l>y the agent, the law 
implies au agreement by the principal 
to negotiate in good laith with the 
purchaser pioposed Ac to demand only 
such terms as, considering nil tho 
1 circumstances, might be conceivably 
I demanded in pel loot good fulth. 

I Where tho principal does not uegotiate 
| in good luith Ac tlie sale is thereby 
i prevented, tlie agent Is entitled to 
i damages. — McIntyre A (Jo. o. Law, 

I 11918] 2 W. W. it. 359 ; 13 Alta. 

- L. R. 273 ; 4 0 D. L. R. 231.— CAN. 

| sm. Principal selling ship to chartn ers 
i — (Join mission payable under charter .] — 
Pltfs. negotiated a cliarterparty, which 
contained a clause providing for 
' payment of commission on the esti- 
mated gross amount of hiio us earned 
& paid. Subsequently tlie owners Ac 
I the charterers entered into a contract 
, of sale, which contained a clause can- 
ceiling the charter Ac so cancelling tho 
I clause therein providing for tho com- 
mission : — Held: pitts. were entitled 
to the amount ol commission which 
would have been puyablo if the charter- 
paity had not been cancelled, but, 
especially having regard to tho fact 
that tlie action was brought before 
the poiiod of Wring under the charter- 
party hud expired, subject to a fair 
deduction in view of the nsk of tho hire 
ceasing apart from any voluntary 
action by the ownors. — Roxburgh v. 
Crosby Ac Co., [1918] V. L. R. 118.— 
AUS. 
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1768a. Principal selling ship to charterers— During 
currency of charter.]— Shipbrokers employed 
to olTocL u charter of a steamship procured a 
charter for eighteen months, but after four 
months of the charter had run the owner 
sold the vessel to the chart erers & the 
cliarterparty was cancelled. The charter- 
party provided for payment of a commission 
of 2£ per cent, on the hire paid & earned 
under the cliarterparty on any continua- 
tion thereof. In an action by the brokers 
to recover commission for the remainder of 
the charter period : — Held : it was not an 
implied term of the contract that the ship- 
owners should nof< agree to put an end to tiie 
cliarterparty by the sale of the ship to the 
charterers, A. the action failed. — French (L.) 

<te Co. v. 3,ekston Shipping Co., [1922] A. 0. , 
451 ; 91 Ju .1. K. B. 055 ; 127 L. T. 109 ; 98 i 
T. B. B. 459 ; 15 Asp. M. L. (). 54 \ ; 27 Com. j 
(las. 257, II. L. 

Annotation : — Folld. Howard llouldor v. Manx Isles S.R. Co., 
K.J!. JJO. , 

1771. Add. Annotation Refd. Howard Uoulder 
v. Manx Isles S.S. Co., [1923J 1 K. B. 110. 


1775. Add. Annotation : — Refd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 

1776a. “ Private treaty 99 sale.] — Where an 

estate agent is employ etb to find a purchaser 
of an estate, the terms of the agent’s employ- 
ment being that commission is payable to 
liim on the purchase price on sales by 
“ private treaty,” his principals are liable for 
his remuneration only when a sale has been 
completed & the purchase price has been 
paid on completion, except where the non- 
completion is due to some default or omission 
on the part of his principals. When, there- 
fore, the agent has been employed simply on 
tho above terms, he is not entitled to com- 
mission on the purchase price iF he has merely 
brought about a purchase agreement which, 
without default or omission on the part of 
his principals, has not been completed. — 
Knight, Frank & Rttley?;. Gordon (1923), 
39 T. L. It. 399. 

:. Add. Annotation : — Generally , Mentd. 

Hughes Satchell (1925), 134 L. T. 93. 

1. Add. Annotation : — Refd. Howard Houlder 
r. Manx Isles S.S. Co., LL923] 1 K. B. 110. 


PART VIII. SECT. 3, SUB-SECT. 1. | 

E. (b). 

bi. | —Udd * 1 he agent wa*- not j 

entitled to coiutiuh*- ion Fnwvuvs r. ! 
( 'll A I’M AN, | 1 D2b | 1 I). L. It. I,)‘t; 5h 
(). L. It. 1)1. -CAN. 

o i. .] Deft, wiio w;in autho- 

rised to procure a purchaser X accept | 
a deposit X’ retain lrom the depoHit his i 
coimniHHion for procuring a purchaser I 
then icady X willing X apparent I \ 
able to fulfil Jus obligations to tiie 
extent at least of making tho down 
pnyinent, procuicd a ihucJihmt, wlto 
made the agent a deposit oi X 

the vendor entered into a written 
memorandum to sell to Inin. Tin* 
principals alternants hj arrangements 
between themselves cancelled the 
contract on the ground that the pur- 
dinner found luiu'-ell unable to make 
tho tlrst jmyment, X the pui chafer 
agreed to foiled the $250 -Htld: 
dett.. was entitled to jetnin the $250, 
bill was not entitled to un\ tiling 
further.- - Dio \\ oi v v. Di.lmauk 
(ID 22), <15 I). L It 42; 17 Alta. 

1j. It. 441 ; l H)22| I W. \V. It. 1120 — 
CAN. 

e li. .1 A broker, commissioned 

to obtain a purchaser for a piece of 
land, found a purehahci, who faded to 
complete the sale within a lixed ]>enod 
owing to his inability to pav ready i 
money. The principal entered into a 1 
new arrangement direct with t lie 
purchaser, X such new imungctncnt 
wan subsequent ly rescinded by tho 
principal: lit Id: t lie bioker wan not 
entitled to commission Vox ('Alt X 
Co. v. Miuiauak (11)23), I. L. It. 2 Itun. 
45. IND. 

f i. - - .] -W., Inning agreed to i 

Bell shares to a co., cntcicd into n l 
contract to pay (\ a commission for 
BorvteeH in efTeetmg the sale. Tho ( 
purchase price of the shares was to be . 
paid by instalments X tho coinmiH- | 
sion was to bo puid out of the respective 
instalments. Tho contract provided 
that if the payments weie not made 
by the purchasers W. would be under 
no liability to pay the commission. 1 
The initial payment was made X the 
commission thereon paid to C 1 . When 
tho next payment fell due the pur- 
chasers defaulted & shortly after the 
eo. was placed in liquidation. The 
liquidator offered the assets for sale 
X accepted the tender of W. X H. 
Tho sueecHsful tenderers received all 
tho assets of tho estate Including tho 
stork sold by <_\ There was no evi- 
dence that the assets had a cash valine 


equivalent to the amount of the | 
unpaid purchase price of the shares • — ' 
iiitd ‘ W. hud not received payment I 
for the shares. X the commission was 
not earned —(’M’lL r. Wi; ill. vuFicic, 
111)231 M. (’. ]: (>0 ; 1 D. 1,. H. 3d 2 ; 
of til. 20 O. W. N. 200.- CAN. 

sn. Third parly repudiating contrail. 

— Where ucont ruet lorsalewus entered 
into bet wien A X It, X A ueei pted 
It. as the puiehasei, but it. did not 
pay anv portion of tin* piiiehase- 
uionov, X subsequently repudiated the 
! eontmet : — /It Id: the agent who 

negotiated the eontmet was entitled 
to commission on the sale Uo\l> r. 

1 ) \\\ho\, UD2.1l St. K. gd. 03.— AUS. 

sp. — -.] -"Wlide a jnirehasd* repu- 

diated t be agreement ot sn U , the vendor 
i acquiescing Udd : pltfs as agents 
were not entitled to commission — 
Mo 1 OK lvAKMIMI X DliVKLOPMl.NT 

Co X Davidson r Smihi, 1 11)23] 2 
1>. L. K. 1 1 7 S *, 1 W. W. it. 1 tOD. — 

CAN. 

st. 1*1 1 f employed deft, to 

llnd a purchaser lor certain land, X 
ugreed to pay him commission if he suc- 
ceeded. Dett. found persons willing to 
take an option, X he prepared an option 
agreement which was entered into by 
tlit> parties. Tho purchase price was 
$3,000, X tho cash payment was 
$300 winch was to be forteiied if the 
pm chasers tailed to go further in 
the purchase. They paid tins $300 to 
dett., who paid pltf. $130, retaining 
the balance, $150, as Ins commission 
on the whole purchase price The 
purchasers refused to carry out the 
purchase* — Held * pltf. was entitled 
to the $l,»t) retained by deft, as com- 
mission - C\ki**on v. Thompson, 
11023J 3 W. W. K. 801).— CAN. 

sa. 1- Pltf. entered into the 

following sale agreement with deft : — 

" 1 hereby* authorise you to negotiate 
a sale, X agree to pay you com- 
mission provided you sell or furnish 
me either ilin'otly or indirectly with 
t he name of a part y to w horn I inav sell. 
Commission to be due X puyublc when 
sale is made.” Deft, found a pur- 
chaser, entered into an agreement of 
| sule with him. X a deposit, of 8200 
was paid by the purchaser to deft. 
The purchaser subsequently refused 
, to complete the purchase, X* the suio 
was never completed : — Held : tho 
sale never having been completed, 
dett. was not entitled to any com* 

1 mission. — L famax v. Lawton (11)23), 

I 51 N. II. K. 110.— CAN. 


PART VIII. SECT. 3, SUB-SECT. 1.— 
E. (c). 

«b. A gent himself paying deposit — To 
prevent sale ot laud until definite pur- 
chaser seemed ] — 'Where ail agent for 
pale of land paid ins principal $200, 
leading the principal to believe it was 
paid as a deposit on India If of ]\, 
whereas it was really paid to hold tho 
land until a definite purchaser could bo 
secured : — lit Id : the agent was not 
entitled to any commission. — C ’kkufk 
X Pa'i n.itsoN r. imwmtoou, liiilDj 
3 W. W it. 422.— CAN. 

1780 rx. Ayiccnunt to pay com- 

, mission on irmic dont. J — Pltf., who was 
employed by deft, to sell a station 
property X to hud n lease tor another, 
found A., wiio was ready X willing 
i to purchase' the one X to lease the 
other, X wrtJi Inm deft, entered into 
a contract. Subsequently* the con- 
tract having fallen through, pltf. was 
emploved bv dett to raise money for 
bun which it was hoped would enable 
tin* pmohuse X lease l>v A. to be 
earned through, X a wnften agree- 
ment was cntcicd into between pltf. 
X cleft., by* which it was provided 
that m the event ot the completion 
of t lie bah' X lease delt. should pay to 
pltf. a certain sum ” represent Jug 
commission due to ” pltf. ” on these 
transactions.” Tho sale X leasing 
were never completed. In an action 
to ic'eover the sum mentioned in the; 
agreement, the- trial judge found that 
when the agreement was entered into 
pltf hud a right to recover a reasonable 
sum lor commission in respect of the 
work he had then done, X that the 
contract did not deprive him of that 
right '.—Held: pltf. was entitled to 
recover a sum made up of 1 per cent. 
of the purchase-money X 5 per cent, 
otay ear’s rent. — Kill v. BritN h (I ill 7 ), 
23 C. L. K. 58D —AUS. 

1784 iv. 1 —Deft, placed a pro- 

perty' m the hands of pltf., a commission 
agent, for sale upon prescribed con- 
ditions. Pltf. found A , who was 
ready X willing to purchase upon all 
the proscribc'd conditions except two, 
to which at all material times he 
expressed his unwillingness to ugrec. 
Deft, thinking that A. hud agreed to 
all the prescribed conditions, submitted 
to A ’s solr. a contract of sale contain- 
ing all the prescribed conditions. A. 
refused to s«gn the contract unless the 
two prescribed conditions were struck 
out — Held : pltf. was not entitled to 
any commission or other remuneration 
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1785. Add. Annotation Apprvd. & Apld. French » 
v. Leeston Shipping Co., [1922] 1 A. C. 451. 

1786, Add. Citation : — 23 Com. Cas. 121. 

Add. Annotation : — Consd. AITivleurs Feums 
Soc. Anon. r. J/t*opold Walford (London), 
[1919] A. C. 801. 

1786a. No hire earned — Special clause in 

charterparty.] — A clause in a time charter- 
party provided that “ a commission of 3 per 
cent, on the estimated gross amount of hire 
is due to L. on signing this charter ship lost 
or not lost.” No hire was in fact earned 
under the charterparty: — If rid : (1) the 
charterers, as trustees for the brokers, could 
enforce the clause against the shipowners ; 
(2) a custom by which commission was 
payable only if hire was earned under the 
charterparty could not be* set up by the ship- 


owners as an answer to the. brokers’ claim, 
inasmuch as it was inconsistent with t la- 
terms of the clause.-- A prrvKTKUKS It funis 
SociLti<: Anonymk r. Liooporr Waefohi> 
(London), J/m., L1919] A. (\ SOI ; SS L. .1. 
K. 11. SOI : 121 L. T. 393 ; 3.*» T. L. K. 512 ; 
14 Asp. M. L. C. 451 ; 21 tom. (’as. 208, 
II. L. ; affg. S. C. .s mb nom. Lhopoed Walfoisd 
(LONI>ON) r. AFFltKTRrKR It tilt NTS SoC’IKTl': 

Anonym k, [1918] 2 K. 13. 198, C. A. 

Annotation : — As to (1) Consd. French r. Leoston Shipping 
Go. (1921 ). 37 T. L. li. 453. 

1790. Add. Annotation : — Refd. Howard l Ladder 
v. Manx Isles S.S. To., [1923] l K. JL 110. 

1791a. .] — IIowakd IIouldek &; Partners, 

J /rt>. r. Manx Isi.fs S.S. Co., No. 1 75 1 a., antr. 

1793. Add. Annotation : Refd. Howard lloulder 
v. Manx Isles S.S. Vo.. 11923] 1 K. li. 110. 


from deft. — T ynan r. A ’Beckett. 
[19231 V. L. It. 412.— AUS. 

1784 v. .] — In the absence of an 

cxcluttive listing, or of a special arrange- 
ment that he* is to be remunerated if j 
he does not find a purchaser, the agent 
is not entitled to anything if he does 
not tlnd the purchaser. — G reenwood 
A c Greenwood r. Wklfokd (1922), 1 
70 1). G. R. 107 ; ( 1 922 J 3 W. \V. Jl. 
388.— CAN. 

PART VIII. SECT. 3. SUB-SECT. 1.— 
E. (d). 

1787 ii. .1 — A claim upon n 

Quantum mtrmt for services as agent 
in respect of certain properties, dis- 
allowed on the ground that it was not 
the understanding of the parties that 
payment should be made except as 
commission on a Rale being e tier ted ; 1 
in suing upon a quantum meruit . in 
order to roly upon the acceptance h> 
deft, of something pltf. lias done he 
must have done it in circumstances 
which led deft to Know that if he 
accepted vv hat had been done it was 
on the terms lie must pav for it - 
Wiciodkn v. Turner (1922), fiS I) L It. 
74 8 ; 11922] 3 W. \V. It. 023 - CAN. 

1789 i. No right where express con- 
tract .) — Where a contract of ugenej 
stipulates the elrcumstanees in which 
the agent will he entitled to a com- , 
mission, compensation by way of i 
quantum meruit will not be* allowed in , 
eircMimstanccH where no commission 
cun be claimed ; so to allow' it would 
be to declare a contract existing be- 
tween the parties different from 1 tic 
one they have made themselves — I 
Law A: Maci.k\n in Syvvyek Marshy . 
Go., T1918J 1 W W. Jt. 727 : 13 Alta 
JL. R. 12G ; 38 D. b. It. 333.- CAN. | 

1789 ii. Claim bawd on xtsagt I 

— Where an agent’s claim was basvd ( 
on a usage. — If rid • a special contract 
arose between the parties, to a quantum 
meruit vvrr excluded — Samson r. 1 

McKay, (1923] N. Z L. It. 4.0 N.Z. 

1789 iii. I EiJ.fon v. War- 

unnox, 1 192.7] 1 1) L. 11. 1070. - 
CAN. 

1793 ii. .] — Reft, employed pit f. ' 

as agent to Bell land Ac equipment of 
cattle, horses, implements, ete., Ac 
furniture, at a price on a basis of $80 
an acre with a certain cash payment. 
Pltf. found a purchaser who wanted 
the land alone, hut could not make a i 
cash payment. Reft. Ac the purchaser 
came to an agreement for sale on crop i 
payments at $00 an acre, Ac signed an ! 
agreement prepared bv pltf , which was 
crude Ac improvident but one from | 
which the rights of the parties could be 
defined. Subsequently a more elabo- 
rate agreement was drawn by deft.*s 
solr., wdiich because of certain onerous 
additions therein for the protection 
of deft, the purchaser refused to Rign, 
Ac the transaction was broken off : — 
Held : there was in effect a sale of 
which pltf. was the causa caimans, He 


ho W'us entitled to payment for his j 
services, on a quantum meruit basis — 
BANNF.UMANN V. HUADLEY, 11919] 3 ' 
W. W. It. 9.52.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 1. — F. 

w i. ) — Where an agreement ns 1 

to commission is that the agent is to 
receive all o\er Ac above a certain 
figure, hut nothing ih said ns to when 
the commission is to be paid, the 1 
agent js not entiHcd to his com- , 
mission until the vendor lias received i 
in full the amount stipulated, Ac a ] 
promise made by the puneipnl after i 
the sale to pay the commission at one e 
does not render him liable to make 
immediate payment. — Glaviu.ee r. 
ItlTRSEl.L, 11918] 1 VV. \V. It. 900, i 
4 0 R. L U. (>1 ; 11 Sank. h. R. 111.- I 
CAN , 

w ii. - .tom meat a s to pa mm nt of { 
comm fssmu obtaimd In/ agent bp mis- i 
represt ntatum a s to natun of dot unu nt . I | 
-Ih Id t In* principal was not bound , 
b> such agreement Tivum r. smith, 
11920) \ L. It HID . 47 A. b. T. 122 . 

ajjd , II920JV R It. 271 AUS. 

so. Commission payable out of jtur- 
rhasr-monep *— Total purvhast -money 
pant into bank — Disclaimer bp siller of , 
i nit rest in sum agreed to be paid to agent ] 
--An agent for the sale of goods was 
authorised to ask a price which would 
give* him u certain amount for his own 
benefit. The buyer paid the total 
purchase price into a bank to be paid 
over to the Heller, At the latter dis- 
claimed anv interest in the amount I 
which he had agreed to let the agent 
have. The buyer then claimed that | 
amount as Ins. - Hr Id: the money 
belonged to t lie agent — Rkvau, r. 
Gorman, [1 91 si 3 W. \V. It. 221 ; 42 • 
R. R. It. 573.- CAN. 

sd. No purchase -money paid.) 

- Where a principal incurred no con- 
tractual obligation to pay commission 1 
except out of the purchase-money 
an received, He no part o f the purchase- ( 
money had been received — Held : 
the principal was not liable — T horn - 
dyki.-Treniiolme Rkaety Go. r. 

Ij YA iiii Sliii-hgiedino Go., (1921] 3 < 
W. W. R. 333 ; 59 D. L. It. 490.- i 
CAN. I 

sf. Commission payable out of profit , 
on resale — liesalc at large nominal I 
profit — No part of purchase -money | 
paid. ] — B. Ac G. through x»lt f . pur- , 
chased certain land, agreeing to pay 
pltf. a commission of $J per aere, 
wdiich w’us to be paid, however, only 
out of a profit on a resale. 11. Hi C. , 
assumed to make a Rale at a purchase 
price showing a largo nominal profit, 
which purclm.se price was to bo paid by 
crop payments. The purchasers had I 
three crop failures, paid nothing on i 
account of principal, IntereHt or taxes. I 
& finally abandoned the agreement of I 
pm chase Ac went out of po session of , 
the land : — Held : the Rale was a 
resale ut a profit within the contem- 


plation of the purl ics. A, pltf. was 
entitled to commission - Han ton r 
Koval Tri’ht Go. 1 192.1) 3 l>. Ij. R 
809 ; 2 W. \S . U. 10 Hi - CAN. 

sk. Commission payabh oat of spcci - 
(hit instalment -Instalment not paid I — 
Where It was an express stipulation 
ol a contract as to commission that the 
balance ol commission dm* was to bo 
paid out of a specified instalment ol I ho 
pin chase price payable on a specified 
date —It ild : the instalment not 

having been paid by the purchaser, 
who had abandoned the land, no 
commission was payable. Bii.odevo 
1. M< lil«.YN, [1921 131) li R. 4 10 . 2 
W. W. R. fi.il . 31 Man. li. It. 239.— 
CAN. 

PART VIII. SECT. 3, SUB-SECT. 1 . G. 

1808 ix. - - Option to pun ha sc 1 - 

A held an option for the sale ol land, 
his remuneration to I mi t lu* excess of 
the price obtained over $>29,000 
After the option had lapsed lie intro- 
duced to 1 1 m* owner a purchaser ol 
the land ut 5i.la.000 . flttd * A. was 
not entitled to t lie excess over $25), 000, 
but could nnlv recover quantum 
meruit. A ok El ,8 v. Bkvtiv (1919), 
59 S C. R (> L0 ; a 2 l>. L It 091.- CAN. 

PART VIII. SECT. 3, SUB-SECT. 1.- K. 

1 i. - - . I -An agent Iiuh no 

rigid, to remuneration unless he sue 
eecds m obtaining a tenant or pur- 
chaser, n*J flic ease mav he, on the 
appointed teims, toi the property 
put, in his hands lor the pm pose of 
being sold or let. The emit met is 
revocable at t In* will of the puneipnl 
at any time hi lore I he agen* Iiuh 
aetually proem ed a pci -.on ready to 
take or to pmelmse on t ho terms 
arranged Svimi (.linxiE) r. Ren- 
Kltrv, [I920| 22 W. A Ii R. 01. - -AUS. 

I ii. - ] — When* a ren 1 estate 

agent receives an exclusive listing of 
land it may he revoked nv the sale of 
the properly by the owner, in which 
case t In real estate agent will only he 
entitled to recover on a quantum mtrmt. 
- Greenwood He Greenwood r. Wee- 
I’OUD (1922), 70 R R U. 107 ; (1922] 
3 \V. W. Jt. 388.— CAN. 

ii i. . — Rltf., hv writing sig-ned 

l>y deft, on Sept. 10, 1919, wub autJio- 
rised “ from this date until withdrawn 
by me in wiifing,” to otter tor wale 
land tor $7,500, Ac deft, then* by agreed 
to nay pltf. a commission “on t Iuh 
or the selling should you effect 

a sah 1 ” iiatcr on the same day, deft, 
himself Hold the piopcrty to M. for 
57,000. On Sept 18, plti obtained a 
wr*tten offer mu lei Heal from li. to 
buy t lit* properly for $7,500 cash, Ac 
the offer was accompanied by a cheque 
for $1,000; the offer Ac cheque 
reached deft on Sept. 19. No notice 
in writing of the sale to M. wus given 
to pltf. until Sept. 20, when doit, 
wrote advising pltf. of that «ale Ac 
returning the, R. offer Ac cheque : — 
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1820. Add . Annotation : — Consd. Cramb v. Good- 
win (1019), 35 T. L. R. 314. 

1829. Add. Annotation : — As to (2) Folld. Cramb 
v. Goodwin (J91 9), 35 T. L. R. 314. 

1829a. .] — Deft, engaged pltf. as a 

commercial traveller on a salary & commis- 
sion on all business obtained by pltf., in- 
cluding repeat orders from all firms in the 
ground allotted to pltf., it being stipulated 
that pltf. was to have the commission on all 
accounts that he opened, including all repeat 
orders, whether they were actually handed 
to pltf. or posted direct to deft. Held : the 
intention of the parties was that commission 
should be paid only on orders obtained during 
the engagement, & pltf. was not entitled to 
commission on repeat orders received after 
the termination of his engagements. — Cramb 
v. Goodwin (1019), 35 T. L. R. 477 ; 03 
Sol. .Jo. 490, C. A. 

1832. Add. Annotation —Folld. Schostall v . John- 
son (1919), 30 T. L. R. 75. 


1833. Add. Citations :—Affd., [1918] A. C. 239 ; 
87 L. J. K. B. 416; 118 L. T. 126; 34 
T. L. R. 206 ; 62 Sol. Jo. 290, H. L. 

Add. Annotations : — Refd. Ertel Bieber v. 
Rio Tinto Co., [1918] A. C. 260 Naylor, 
Benzon v. Krainische Industrie Gesellschaft, 
[1918] 1 K. B. 331 ; Fried Krupp Akt. v. 
Orconera Iron Ore Co. (1919), 88 1* J. Ch. 
304 ; Rodriguez v. Speyer, [1919] A. O. 69. 
» Mentd. Re Munster, [1920] 1 Ch. 268 ; Re 
Ferdinand, Ex-Tsar of Bulgaria, [1921] 1 
Ch. 107 ; Re Rush, Warre v. Rush, [1923] 
1 Ch. 56. 

1834. Add. Annotation : — Dlstd. Schostall v. John- 
son (1919), 36 T. L. R. 75. 

1835. Add . Annotations : — Refd. Anderson v. 
Daniel, [1924] 1 K. B. 138. Mentd. Cornelius 
v. Phillips, [1918] A. O. 199 ; Kensington & 
Knightsbridge Electric Lighting Co. v. 
Notting Hill Electric Lighting Co. (1918), 
87 L. J. K. B. 565 ; Re Mahmond & Ispahan!, 
[1921] 2 K. B. 710. 


Veld * pltf. was entitled to recover tho 
agreed payment for lily services. — 
(1 OHM AN v. Youno (1921). 64 D. Ij. 11. 
51 ; 49 O. L. It. 162.— CAN. 

•p. Sub-agent — Appointed by person 
expecting appointment as agent.] — A oo. 
which expected to bo appointed agents 
for the Govt. of WoHtern Australia, 
agreed to employ W os sub-agent. 
The eo. failed to bocuro tbo appoint- 
ment Sc l< rmlnntod W.’s employment : 
'-Held: the eo warranted that they 
•would bo appointed govt agents, & 
they were liable to W.- Ockkhhy & 
Ltd «. Watson (1918), 25 C. L. It, 
431.— AUS. 

PART VIII. SECT. 3, SUB-SECT. 1.— 

L. (a). 

1818 i. Insurance agent — Commis- 
sion on premiums paid after termination 
of agency.] — In the ubKcnce of a dellntte 
agreement to that ofleet, an agent of 
an insurance eo., who has bccurod 
polley -holders for (lie eo. & whose 
duties as agent do not cease with the 
ilrbt Introduction of the customer, 
has no right to commission on subse- 
quent premiums paid inh> such policy- 
holders, alter he ceased to be agent. — 
Kmpijuc of India Lifk Assurance 
T o., Bombay r Nanu Ayyar (1920), 

J. Ij. It. 41 Mad. 170.— IND. 

1818 ii. — .1 Tho question 

whether an insmuncn agent , who is 
compensated hv eoinuusslouH on re 
newul proimuuiH, is entitled to com- 
inissions on such premiums paid utter 
th<* termination of Ids ngenev, depends 
to u*ncut extent on the language of ids 
contract with ids omphner. If such 
contract contains no pioMsious on the 
subject A tho ugonev Is term mat od 
without his fault, the agent is entitled 
to eoinimsHions on rout wa I premiums 
paid Ohm caller : if, howc\er, the agent 
voluuturilv ivsigns Ids ngonoj, or 1 h 
diselmured for good cause, tho rule 
soein.s to lie otherwise.' — H kkry v. Con- 
vedkkaiion Li pi: Asmoon. (Alta.), 
1 1927 J 1 I). L. II. 127 ; 119261 3 W. W. 

K. 670.— CAN. 

u l. ; Commission on sales made 

before termination of agency — Deliveries 
<£? payments made eiftrr termination .] — 
Under an agreement pltf. was appointed 
dofts.’ solo Sr exclusive salesman for 
the sale of coal, at a commission “ on 
tho gross amount of all sales made by ” 
defts. 4 ‘ under this agreement ” : — 
Veld : pltf. was entitled to com- 
mission upon sales contracted before 
termination of the agreement, but In 
respect of which deliveries of coal 
were made Sc paid for after It. — 





PART VIII. SECT. 3, SUB-SECT. l.~ 

M. (a). 

st. Land agent — Land Agents Act, 
1912.] — A portion who, not being 
licensed as a land agent, obtains an ap- 
pointment from a vendor to act as such 
is guilty of an offence under s. 14 of the 
above Act, & cannot maintain an action 
against his principal for commission : 
& tho defect Is not cured either by the 
expiry of tho period of limitation or 
by tbo fact that tbo agout has obtained 
a licence before performing the ser- 
vices in respect of which the com* 
miHHlon is oi aimed. — Neison v. 
Crosby, 11919] N. Z. L. It. 3CU N.z. 

■a. .] — Land Agents Act. 

1912, u. 13 (a), ought to be construed 
ns meaning that the land agent must 
possess a liconce at the time tho work 
is done, & the fact that aftor the work 
Is done the land agent fails to take out 
a further licence docs not destroy a 
right to bring an action for com- 
mission, whore the rause of action arose 
at the time tho agent was ip possession 
of a licence. — Johnstone v. Goodson, 
[1920] N. Z. L. it. 883.— N.Z. 

x i. Ileal K state Agents Licens- 

ing Act.] — Pltf., a store-keeper, brought 
about the sale of deft.’s land to another 
person. In an action for commission : 
- Veld : r. 2 1 of tho above Act did 
not apply to individual transactions. — 
Goo da i.i, v. Cousins, [1923] 3 1). L. R. 
718 ; 32 B. C. It. 440.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 1.— 
M. (b). 

sb. Member of Parliament effecting 
sale — Hale to Government.] — Pltfs., land 
agents, wore om ployed by deft, to 
bring about a sale of deft, a property 
to the Govt, of Victoria, Services 
were to be rendered by D., a mem- 
ber of the Parliament of Victoria, 
who wto employed by pltfs, as their 
representative on tho terms that ho 
should receive a share of their com- 
mission on the sale. D.’s services 
were an effective cause of the sole. 
In an AOtion by pltfs. against deft, to 
recover commission on the sale : — 
Held : tho transaction was contrary 
to public policy, & pltfs.' action 
failed. — H orne t>. Barber (1920), 27 
C. L. R. 493.— AUS. 

•o. Consent of Government 

ncccssart/.] — A member of the Dominion 
Parliament brought about a sale, it 
being his duty under agreement with 
tho veudor to use his influence with 
tho miuidtor in oliarge to secure the 
Govt.’s consent which was neocssary 
to complete tho sole ; — field : he 
wto not entitled to a commission 
for his servicofi, the agreement being 
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void on the ground of public policy. — 
Olkmkvth v . Oouuhlan 1924), 34 
B. C. It. 401.— CAN. 

sd. Sale under Discharged Soldiers 
Settlement Act. 1919 (No. 3039)— 
Member of advisory committee agent of 
vendor } — A laud agent, who was also 
a member of an advisory committee, 
constituted unders. 35 of the above Aot, 
to the Lands Purchase & Management 
Board, entered into a contract with the 
owner for effecting the sale to tbo board 
of certain land, as to which the com- 
mittee had certain powers & duties 
to advise the board. The contract 
did not refer to the use by tho agent of 
any influonee as a member of the 
committee in effectuating the sale ; 
tho agent took no part in the discus- 
sion by the committee of tho report 
of a sub-committee as to the expedi- 
ency of tho purchase by the board of 
such land, Ac acted throughout bond 
fide & without concealment of the fact 
of his agency, & ho wto not at any 
time a member of any valuation 
sub-committee: — Veld: the contract 
was void as being against public 
policy, & tho agent’s claim for com- 
mission failed. — Wood v. Little, 
[1922] V. L. R. 11.— AUS. 

PART VIII. SECT. 3, SUB-SECT. 1.— 

M. (o). 

•e. Agent returning deposit to pur- 
chaser. j— Rosns. were employed to 
agents to sell property belonging to 
applt. They found a purchaser bub 
npplt. failed to complete tho sale on the 
day fixed, & resps., on the application 
of purchaser, paid him book the deposit 
without communicating with applt. : — 
Held : resps. had been guilty of a 
wilful breach of the duty which, 
under Land Agents Act, 1912. s. 8. 
they owed to applt., & such breach 
deprived them of their right to recover 
any commission at all. — Buchanan 
t>. Neale, [1920J N. Z. L. R. 889.— 

N.Z. 

sf . Failure to maJce binding contract. ] — 
Where pltfs., acting as brokers, failed 
to make a contract binding on both 
parties : — field : they were not en- 
titled to commission. — Paterson v. 
McCallum, [1921] N. Z. L. R. 869.— 
N.Z. 

1841 iva. .] — Mack v . 

McLeod, [1925] 2 D. L. R. 1201.— 
CAN. 

1841 vi. Secret agreement to pool 

commissions. ] — On a proposed ex- 
change of properties, ft the agents, 
unknown to either of the principals, 
agree to pool their respective com- 
missions 8c to divide equally, so that 
under such pooling agreement one 
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1848a. — ; — Pltf. was employed by deft., a 
music seller, to find a purchaser of the lease 
of deft.’s business premises, which were held 
under a covenant against carrying on any 
other business. Several tailors expressed to 
deft, their willingness to buy the lease for 
£2,500, but deft., believing that the landlords 
would not consent to the carrying on of a 
tailoring business, did not approach the 
landlords. Pltf., however, having found a 
tailoring co. who wanted to purchase the 
lease, received an assurance from the land- 
lords that they would consent to a tailoring 
business, & he, by concealing this fact from 
deft., induced him to agree to sell the lease 
to the tailoring co. for £2,250 in ignorance of 
the fact that the proposed purchasers carried 
• on a tailoring business. In an action for 
commission for finding a purchaser : — llrlrf ; 
as pltf. had taken advantage of the false 
position to persuade deft, to agree to take a 
lower price than deft, could have got else- 
where, the action failed. — Heath v. Parkin- 
son (1926), 126 L. T. 128 ; 42 T. L. R. G93 ; 
70 Sol. Jo. 798. 

1849. Add. Annotation Mentd. 7»V Morris, Mny- 
hew v. Halton, [1921 J 1 Cli. 172. 

1852. Add. Annotation;-- Consd. Rhodes v. Mac- 
alister (1923), 29 Com. Cas. 19. 

1852a. .] — Pltfs., a firm of mining engineers, 

were employed by defts. to negotiate the 
purchase of mining properties. Defts. were 
willing to give £9,000 for the properties, & 
agreed with pit 1 'h. that if they made a bargain 
for less than £9,000, the dilTerenee between 
the £9,000 & the lesser sum could be taken j 
by pltfs. as remuneration. Before the pur- , 
chase was effected, pltfs. had arranged witli 
the vendors to take commission from them on 
the sale: — Held: pltfs. had commit ted a 
breach of duty as agents for defts. A were 


not entitled to any remuneration from defts. 
— Rhodes v. Macalister (1923), 29 Com. 
Cas. 19, C. A. 

| 1862. Add. Annotation .* — Apld. Adams r. Morgan, 
[1923J2K.11.234. 

1872a. Promise to indemnify vendor of business to 
company — Vendor retained as agent for 
limited period — Assessment of vendor to 
super-tax on profits made within period.] — 

Pltf., who was the owner of a stationery 
business, sold it in Aug. 1919, to defts., a 
limited co. One of the terms on which the 
business was sold was that as from Doc. 31, 

1918, until Sept. 15, 1919, pltf. should bo 
deemed to have been carrying on tho business 
on account of A for the benefit of the pur- 
chasers, & that pltf. should account. be 
entitled to bo indemnified accordingly. For 
his services until the date of completion pltf. 
was to be paid a fixed sum monthly. Pltf. 
was assessed for super-tax on tho profits of 
the business from Apr. 6, 1919, to Aug. 22, 

1919. He paid the amount demanded & 
claimed to recover an indemnity from clefts. : 
— Held : pltf., as agent of defts., was entitled 
to be indemnified by them in respect of the 
amount of super-tax paid by him, although 
defts. as a limited co. would not be liable* to 
pay super-tax.- Adams r. Mono an A Co., 
11924] 1 K. B. 751 ; 93 L. .1. K. B. 382 ; 130 
L. T. 792 ; 40 T. C. It. 70 ; 0s Sol. Jo. 348, 
C\ A. 

1878. Add. Annotation : - As to (2) Refd. Weld- 
Bhinddl v. Stephens, [1919J 1. K. B 520. 

1886. Add. Annotation Rofd. Adams v. Morgan, 
*1923] 2 K. B. 234; Britannia Hygienic 
Laundry Co. v . Thorny croit (1925), 94 

D. J. K. B. 858. 

1908. Add. Annotation : Mentd. Weld-BJundell 
v. Stephens, [1920] A. (J. 956. 


agent receives juoro than the com- 
mission payable by Ills principal, that 
agent cannot recover any commission 
from his principal, as Bueh an agree- 
mont gave him an interest adverse 
to the interest of his principal. — D aly 
v. Kisliiikr, [1021 J 2 W. W. it. 11)2. — 
CAN. 

1841 vli. Agent aclin * / for both 

partus — Mules of Heal Mutate hx change.] 
— Whore the owner of properly listed 
with a real estate agent for salt* ex- 
changed the projwrty with the assist- 
ance of the agent for other property 
listed, to the knowledge of tho owner, 
with the agent for exchange, hut hud 
not agreed to pay him a commission 
on tho exchange & had not been In- 
formed by him that he still intended to 
act as her agent he to charge her a 
commission: — Held; (1) she was not 
liable for commission ; (2) a rule ot a 
Real Estate Exchange io winch the 
agent belonged, that an agent who 
acted for both parties in an exchange 
could collect from each one-half the 
usual commission on a sale, did not 
legally entitle the agent to recover 
such half from her. — II acknky v. 
Lynk, [11)251 4 D. L. It. 801 ; 11925 J 
3 W. W. R. CH.— CAN. 

1850 viJ. Agent to sell acting 

for other principals — Breach of con- 
tract.] — A contract, entered into in 
Feb. 1914, between a firm & a con- 
mission agent, whereby the latter was 
appointed agent for the sale of certain 
cotton goods dealt in by the firm, con- 
tained a clause prohibiting the agent 
from selling such goods supplied by 
others than his principals. From 
July 10, 1910, onwards the agent regu- 
larly sold goods of that class on behalf 
of another firm, & he also bought & 


I sold such goods on his own uccounl * — 
j Held : the agent was not entitled to nn 
accounting for tho period subsequent 
to July 10, 191 G, us ho wuh then In 
I material broach of hiH contract, but 
lie was entitled to an accounting for 
i tho period prior to that dute d tiring 
j w'hlch ho had duly ob tempered the 
I contract. — Graham he Co. v. United 
1 Turkey Red., etc. Co., Ltd., [19221 
8. C. 533 ; 59 Sc. L. It. 420.— SCOT. 

, 1852 vii. — — — .] — Where an agent 

I acts improperly unfaithfully in the 
performance of his duties towards his 
principal, he forfeits any remuneration 
or commission to w'liich ho wouid 
otherwise have been entitled if ids 
improper or unfaithful conduct is 
connected with tho duty ho hud to 
perform. The mere fact of an agent 
receiving he retaining a secret pi oil t 
or commission arising out of he in 
connection with the performance of 
j his duty constitutes unfaithfulness he 
dishonesty, & disentitles him to any 
I remuneration or commission. — Levin 
j v. Lev y, [1917] T. V. JL>. 702.— S. AF. 

I 

j PART VIII. SECT. 3. SUB-SECT. 1.— 

I M. (d). 

sk. Agent setting at less than listed 
price. y — An agent for the sale of goods 
is not entitled to a commission for in- 
troducing a purchaser where the goods 
are sold at a reduction from the listed 

S rioo greater than the commission, 

; the agency contract provides that 
if any goods are sold lor less than the 
current price list by the agent, the 
acceptance of ' such sale shall not 
entitle the agent to tho commissions 
set forth, but such reduction in price 
shall be deducted from the agent’s 


commission. — L\w he Maclican v. 
Saw V'KU M ahhky Co., f 19181 1 W. W. It 
727 ; 13 Alta. L. Jt. 126 ; 38 V. L. 11. 
333.— CAN. 

si. No commission on land not sold.) 
— Deft.’s Juml having been listed with 
pit f., an ost at c agent, tho latter claimed 
commission on tho proceeds of a subse- 
quent sale, but tailed to show that he 
brought about a sale ol deit.’s land, 
or that dett made u Halo thorcot to a 
person introduced to him by pltf. : — 
Held : pltf. hud not shown the per- 
formance of any services which 
entitled him to commission. — Dunn 
v Graf (1022), 60 J). L. It. 713.— 
CAN. 

PART VIII. SECT. 3, SUB-SECT. 2.— 
C. (a). 

b I. Loss through delay in 

driven ry.] — E. A: Co., commission 
agents, entered into a contract w'lth 
deftH. under which they undertook to 
puichaso he slup goods “ on account he 
risk ” of doft«., he E. he Co. shipped tho 
goods under a c.i.f. con ti act on hoard 
a German ship. Owing to tho out- 
break of war during transit the goods 
did not arrive at their destination 
until long after duo time. On defts.* 
refusal to aeeopt the goods they were 
Bold : — Held : E. he Co. were entitled 
to recover damages for breaeh of con- 
tract. — M eredith n. Abdulla (Satiib) 
(1918), 1. L. it. 41 Alad. I960.— 1ND. 

sm. Broker buying wheat to meet de- 
liocri^K. J — Dickers were instructed by 
their principal to sell wheat for future 
delivery: — Held: when the principal 
could not deliver the wheat lie 
instructed the brokers to buy the wheat 
necessary to cover his contracts, which 
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1941. Add . Annotation Refd. Cliristoforides v, 
Terry, [1921] A. (’. 500. 

1944. Add. Annotations : — Distd. Beigatc r. Union 

Manufacturing Co. (Bam&bottom), [1918] 1 
K. B. 592. Consd. Warren v . Agdeshman , 
(1922), 38 T. L. B. 588. i 

1945. Add. Annotations : — Apld. French v. Leeston . 

Shipping Co. (1921), 37 T. L. B. 453. Reid. 
Boigate v. Union Manufacturing Co. (Haras* i 
bottom), [1918] 1 K. B. 592. 1 

1946. Add. Annotations : — As to (2) Consd. Warren 
r. Agdeshman (1922), 38 T. L. K. 588. 
Refd. Turpin v. Victoria Palace, [1 91 8] 2 K. B. 
539. Generally , Refd. Beigate v. Union 
Manufacturing Co. (Bamsbottom), [1918] 1 
K. B. 592 ; Re Kubol Bronze At Metal Co. & 
Vos, [1918] 1 K. B. 315. Mentd. Blackburn 
Bobbin Co. v. Allen, [1918] 2 K. B. 407; 
Re Comp toil* Commercial Anversois & Power, 

[ 1 920 1 1 K. B. 808 ; Sweet v. Williams (1922), 
128 L. T. 379. 

1947. Add. Annotation : — Refd. Warren v. Agdesh- 
man (1922), 38 T. L. B. 588. 

1947a. .] — By a contract in writing deft. | 

appointed pltfs. to be sole agents for the I 
United Kingdom, with certain exceptions, 
for a period of three years. Pltfs. were to 
be paid a commission at the rate of 22 per 
cent, on all goods sold throughout the United 
Kingdom, with the exceptions above referred 
to, whether t lie goods were sold through the ' 
instrumentality of pltfs. or not, & deft. ' 
agreed with pltfb. that he would keep them i 
iully supplied with samples, & would execute 
all orders with due diligence, & would not, i 
directly or indirectly, canvass orders or in 
any manner approach or solicit any of the 
customers, or potential customers, of pltfs. 
m respect of the sales of Ids goods. Before 
the expiry of the three years delt. broke these 
undertakings A: then wrote to pltfs. cancelling 
the agreement : - Held : as it was a necessary 
implication from the terms of the contract 
that pltfs. would not decline reasonably to 
introduce customers, the agreement was not 
void for lack of mutuality, At although the 
mere appointment of an agent on commission 
for a term of jears does not carry with it the 
necessary implication that the business shall 
bo carried on for that term, yet, as deft, had j 
undertaken certain obligations to 1 militate t 
the earning of t he commission & had broken 
Jus undertakings, lie could not, by a pur- 
ported cancellation of the contract, limit his 
liability for damages to the period prior to 


such purported cancellation. — Warren & 
Co. v. Agdeshman (1922), 38 T. L. It. 588. 

1949. Add. Annotation : — Mentd. Iteigate r. Union 
Manufacturing Co. (Bamsbottom), [1918] 1 
K. B. 592. 

1950. Add. Annotation : — As to (2) Refd. Payzu v. 
Saunders, [1919] 2 K. B. 581. 

1951a. .] — By an agreement made between 

pltf. & a limited co., which carried on business 
in Lancashire, in consideration of pltf. sub- 
scribing for £1,000 in shares of the co., & of 
introducing to tlic co. certain new classes of 
goods to be manufactured by them, the co. 
appointed 1dm their sole agent in the United 
Kingdom, India, k. the Colonies for the sale 
of those goods for the term of seven years, if 
the agent should so long live, & thereafter 
until the agreement should be determined by 
six months’ notice on either side. The agent 
w r as to use lbs best endeavours to obtain 
orders for the co.’s goods at prices to be from 
time to time agreed upon, As all orders ob- 
tained by the agent were at once to be com- 
municated to the co., who upon approving 
or rejecting the same were to inform the 
agent thereof A& who were to carry out such 
orders as were accepted without undue delay ; 
Ar the agent w r as not. definitely to accept orders 
for the co., but only subject to confirmation 
As acceptance by the co., such confirmation 
or acceptance not to be unreasonably with- 
held. The co. were to pay the agent a com- 
mission upon the invoiced prices of all goods 
delivered by the co., te duly paid for by the 
respective purchasers. A few months after- 
wards the co. required fresh capital, As they 
Applied to pith to assist them in finding it, 
telling him that otherwise* they would have 
to close down. l*ltl. tried to do so, but failed. 
Tiie co. then asked pltf. to give up the ageuc> 
for the Manchester district, telling him that 
he would have to stand down so tar as that 
district was concerned, in which case they 
thought that they could find the necessary 
capital, but he ret used. The co. thereupon 
being insolvent passed resolutions for volun- 
tary winding up As ceased to do business 
through pltf. A: eventually sold their business. 
In ail action to recover damages for breach 
of the agreement to employ pltf. as their 
agent for the seven } ears : — Held : tin* agree- 
ment was to employ pltf. as agent for the 
seven years As a term could not be implied 
to the eflect that the co. could terminate the 
agency at any time by ceasing to carry on 


llicy* dill, X Ik* mint repay to them 
the amount ho expended --C an am an 
t»ii us co. I/n>. r. Nimoi.. [ 10*201 
3 \V. W. It 1*27 : 53 1). L. It 375 , 
13 Sask. L. R. 30.- CAN. 

sn. Ihalmgs in gram futures- Urokir 
with knowltdge of dbgohtg of trunsni- 
turns- -Broker not add ltd to uroi'tr 
balance due Jrom custtnur. } Topplr 
(iKUN Co. r. M wry. (Vita.). |11>261 *2 
J). L. It. 712 ; 1 1512(1 j 2 W. W . It. 110 
— CAN. 


PART VIII. SECT. 3. SUB-SECT. 2.— 

C. (b). 

so. Forward in (j agent acting in ac- 
cordance with ordinary duty .) — l)efts., 
forwarding agents in Durban, who 1 
acted qh the agents of pltf. in clearing i 
& forwarding goods consigned to him 
from India, on Oct. 2 1, reoei\ed a letter i 
from a firm in India informing them ' 


1 that they had shipped a consignment 
I of good** on hehiill of pltf. The goods 
armed on Ocl 20, & on Oct. 22 (lefts, 
cleared A: trucked the goods to Johan- 
nesburg A: went pltf. a consignment 
note which he received on (let. 20. 
j Immediately on receipt of the note | 
i pltf. telegraphed to (lefts, instructing , 

I them to keep the goods for wale in 
Durban, llefts. on the instructions , 
of pltf. had the trucks stopped Ar 
returned to Durban. Defts. in order 1 
to obtuin delivery of the goods paid 
the railway charges A: upon pltf.’s 
refusal to reimburse them declined 
to hand the goods over to pltf. : — 
Held: defts. in railing the goods 
without awaiting speenu Instructions 
had acted in accordance with their 
ordinary duty as forwarding agents, 

& In the absence of special instructions 
to tlio contrary delts. were justified 
in so railing the goods. — Patio, r. , 
Krrlrk Ac Co , [1P231 App. D. 506.— 1 
S. AF, 
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PART VIII. SECT. 3, SUB-SECT. 2.— 

C. (ej. 

sp. Contract for dtlinry of grain — 
Actual dtlictry tute^saiy — l>uty of 
broki r to pi ore contract not illegal .} — 
llwacvr. Li I iiizii.il, 11025 J 1 D. L. It. 
100b." CAN. 

PART VIII. SECT. 3, SUB-SECT. 2.— 

D. (a). 

sq. Agent assuming liability to third 
party.] — Where a superintendent of 
road construction for a municipality 
ordered supplies on its behalf. A: which 
were charged to it : — II i Id : as he w as not 
legally liable on the accounts he had no 
cause of uction against the muni- 
cipality in respect thereof whether lor 

ayment or indemnity, although he 
ad paid one of the accounts & judg- 
ment had been obtained against turn 
for another. — D ickinson r. Rural 
Municipality of Stonehague. [1U20J 
1 W. W. R. ‘>35 ; 50 D. L. li. 383 ; 
13 Sask. L. R. 1.— CAN. 
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fchoir business ; & the circumstances coupled 
with the voluntary winding up showed a 
repudiation by the co. of the agreement, & 
they were therefore liable in damages for 
the breach. — Reigate r. Union Manufac- 
turing Co. (Ramsbottom), [1918] 1 K. B. 
592 ; 87 L. J. K. B. 724 ; 1 18 L. T. 479, 
C. A. 

Annotation : — Held. Thomas r. Todd, f 1 92t»J 2 K. 13. 311. 

1952. Add. Annotation : — Refd. Warren r. Agdesh- 
man (1922), 38 T. L. R. 588. 

1953. Add. Annotations : — Refd. Reigate v. I T nion 
Manufacturing Co. (Ramsbottom), [1918] 1 
K. B. 592 ; Warren v. Agdesliman (1922). 38 
T. B. R. 588. 

1957. Add. Annotations : — Refd. Reigate v. Union 
Manufacturing Co. (Ramsbottom), [1918] 1 
K. B. 592 ; Warren r. Agdeshman (1922), 38 
T. B. R. 588. 

1961. Add. Annotations : — Refd. Taylor r. Oakes, 
Roncoroni (1922), 127 L. T. 267. Mentd. 
Moriarty v. Regent’s Garage Co., [1921] 1 
K. B. 423. 

1968. Add. Annotation Generally , Mentd. He 


R ubel Bronze & Metal Co. & Vos, [1918] 1 
lv. B. 315. 

1974. Add. Annotations : — As to (1) Consd. Mor- 
timer r. Beckett, [1020] 1 Ch. 571. As to (2) 
Apld. Mortimer r. Beckett, [1920] 1 Ch. 571. 

1979. Add. Annotation : — Mentd. Hamilton v. 
Caldwell (1919), 88 B. J. 1\ C. 173. 

1980. Add. Annotation : — -As to (2) Consd. Martin 
v. Stout, [1925] A. C. 359. 

1999. Add. Annotation : — Generally , Mentd. Bow- 
ther v. Harris, [1927] 1 K. B. 393. 

, 2005. Add. Annotation As to (2) Refd. Wright- 
son v. McArthur & Ilutchisons, [1921] 2 
I K. B. S07. 

2025. Add. Annotation : Mentd. Bo wilier r. 
Harris. |1927| 1 lv. B. 393. 

2029. Add. Annotation Refd. lie (Jnnsbourg, 
Ejt p. Trustee (1920), 89 B. .1. K. B. 725. 

2056. Add. Annotation ;--Reld. Booth S.S. Co. v. 
i Cargo Fleet Iron Co. (1910), 13 Asp. M. B. C. 
451. 

2092. Add. Annotation -Generally ; Mentd. He 

Byre- Williams, Williams r. Williams, [1923] 
, 2 Ch. 533. 


Part IX. — Relations between Principal and Third Parties 


2094. Add. Annotation : -Mentd. Banque Beige 
Pour B’Ftranger v. Hambrouek, L1921] 1 
X. B. 321. 

2095. Add. Annotation : -Mentd. Banque Beige 
Pour B’Etrangcr r. Uamhrouck, [J 921] 1 
K. B. 321. 

2096. Add. Annotation : Refd. Banque Beige 
Pour B’Etranger v. llamhrouck, [1921] 1 
K. B. 321. 


2098. Add. Annotation Consd. .Tones v. Waring 
A Billow, [1925] 2 X. B. 612. 

2106. Add. Annotations : Refd. He Hodgson’s 
Trusts, Public Trustee v. Milne. [19J9| 2 
189 ; Banque Beige Pour B’Bt ranger v. 
Hambrouek, |1921J 1 K. B. 321; He Wait, 
J1927J 1 Cb. 000 

2109. Add. Annotation : -vl.v to (J) Refd. Umler- 


PART VIII. SECT. 3, SUB-SECT. 3.- B. 

1959 ii. For tlua mini Ur reud 
“ 1967 i.” 

1967 ii .1— In a five years 

_ __ - - ■< between u selling agent A j 

a firm of merchants it was provided 
that, if ut the end of the first three 
years the agent had not realised a ' 
certain turnover, tlie merchants should | 
be entitled to terminate the agree- 
ment. The agreement further pro- 
vided that the merchant h undertook 1 
to supply goods to the agent, who ivuh 1 
bound to buv exclusively from them, j 
At the end of the three years the value 
of the goods sold A delivered bv the 
agent faded to reach the stipulated 
turnover, & the merchants terminated i 
the agreement. The value of the sales 
effected hy the agent had in fact 
materially exceeded the stipulated 
figure, but the value of the good* , 
delivered by him fell short of [ 
it, owing to the failure of the mer- 
ehantfi to supply him with lh< 

me niereiiHiii s, wuo wi-u 1 mu manu- 
facturers, were dependent on delivery 
to themselves hy the manufacturers, A, 1 
owing to war conditions, they were 
themselves unable to obtain the full 
supplies they required. They had, 1 
however, obtained sufficient goods 
to have implemented the agent’s 
orders, but they preferred t n distribute I 
these goods ratably among all their 
ugents be customers, the ageDt in ques- 
tion receiving his full share. In an 
action bv the agent against the mer- ! 
chants concluding for damages for 
unjustifiable termination of the agree* ! 
meat : — Held : defts. were not entitled 1 
to terminate the agreement. — Dowling ' 
v . Metuybn, Sons & Co., Ltd., [19211 I 


S. (J. 91 H : 59 Sc. L. It 7 - SCOT. 

1978 ni. .1-1’ltr A defts., j 

nil English business house, entered into 1 
an ugi cement by correspondence bv I 
winch plti. was to be the selling agent j 
oi defts.’ goods m British ('olumhi.. 
in the letter from defts setting out 
tin* proposed terms of agreement were 
the words, “ this offer to bo firm for 
one year" Defts. broke the agency 
agreement during the first year — 
Jit hi : pltf. vvuH entitled to du lunges 
on the basis of loss of profits on two j 
years’ contract, as being reasonable in 
all the circumstances. — Macdonald v. 

U ask in. I/in., [1919] 1 W. W. it 293 - 
CAN. 

1978 iv. — In 1911 resps j 

agreed to employ applts. ns under- ■ 
brokers lor the business of u eo during 
the subsistence of an agt cement winch 1 
they themselves had as brokers to the | 
eo. ; the latter agreement was foi j 
five veurs. In Aug. J9J2, resps. » 
wrongful!} determined the agreement 
with applts. On D'*o. 2, 1912. resps.. 
bond fide be not as a means of limit mg 
the dumages, made a new agreement | 
with the eo., the terms of winch were 
inconsistent with, be thus put an end to, | 
the original agreement between reaps. , 
A the co. In Jan. 1913, applts. sued 
resps. for dumuges : — Held : the 
damages recoverable were limited to 
the amount which applts. would have 
earned as under-brokers down to 
Dec. 2, 1912. — Laciimandah, ktt. i>. 
JUohumull (1919), L. U. 46 Ind. 
App. 314 ; 21 C. W. N. 577.— IND. i 

PART VIII. SECT. 4, SUB-SECT. 2. 

st. Liability of principals to indemnify ) 
agent — Release of co-principal.} — The 
release of one co -principal does not . 
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release another co-prineipul from Jus 
obligation to exonerate A contribute 
to the extent to W'hieh lie would huve 
boon ultimately liable 4 bad the one 
eo- *rineipal not beer 
MALOWANY t\ PASISMhO, [19191 1 

\V. W. it. 553.— CAN. 


PART IX. SECT. 2, SUB-SECT. 1. 

b i. Hoods sold - Knott ledge of 

purchaser .] — JVJ . Jolt two hundred be 
fifty cattle with Tt.,n fat tie dealer, Ilf* 
gave B. written aulhont} to sell fortv- 
eight, & 11. was to graze the rest. 11. 
sold one hundred cat t le t o t\, purporting 
to act as M.’s agent, showing the 
written unthoiity & alleging further 
oral authority. At II. ’s request (.’. made 
a cheque for the purchase pi ice payahio 
to him. C. bought in good iuith be 
for value. M repudiated the sule be 
sued to vindicate tin 4 cattle sold with- 
out authority: — field: the written 
authority be the request for personal 
the pur- 


S. AF. 

2106 i. 

fund# — Money paid into 
account — Agent in fiduciary character ,*J 
— Money received by a commission 
agent from sules of his customers’ 
property, is, after deduction therefrom 
of the agent's commission be expenses, 
money held by him in a fiduciary 
eupncit}, A if it Is mixed by the agent 
with his own money in Ins general 
hanking account A ho becomes bkpt., 
the money cun bo followed if it ia 
still traceable. — Haltkr be Arnold, 
Ltd. v. Dominion Dank (1923). 4 
C. H. It. 379 ; [1923] 3 W. W. 11. 257.-- 
CAN* 
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wood v. Bank of Liverpool, Same v . Barclays 
Bank, [1924] 1 K, B. 776. 

2113. Add. Annotation Mentd. BepuWica de 
Guatemala v. Nunez, [1927] 1 K. 33. 

2118. Add. Annotation : — Refd. Muller (London) 
v. Lethem, Same v. I. It. (Jomrs., f 1 927] 1 

K. B. 780. 

2120. Add. Annotation : — Consd. Rederi Akt. 

Transatlantic v. Drughom, [1918] 1 K. B. 394. 
2125a. Action for specific performance — Effect of 
non-disclosure of principal.] — Pltf. procured 
C. to enter into an agreement to purchase 
land from defts. 0. never disclosed to defts. 
that he was acting as the agent of pltf. 
Subsequently O. explained to defts. that he 
was acting as agent for pltf., A at his request 
the agreement was cancelled. In an action 
for specific performance : — Held : the agree- 
ment not being one in which any personal 
qualification by C. was a material factor, the 
mere non-disclosure of the person actually 
entitled to the benefit of the contract for the 
sale of real estate did not amount to mis- 

Y , onrf>«f*r»t «i i/m hvum?i> i> . wr. . r . «- 

, , L. J. Ch. 604 ; 135 

L. T. 690 ; 70 Sol. Jo. 797; 1 1 920] B. A 6. li 
113, ('. A. 

2126a. Sold by agent Effect ot misrepre- 

sentation as to being principal.) -CL, em- 
ployed as a traveller by a firm of builders, 
owed deft. £17 for goods sold, lie tusked 
deft, to buy timber from him. telling him 
thai ho laid loit the employment of the i 
builders A had sot up as a timber merchant I 
, on Ids own account, A. deft, agreed to order J 
timber from him on the terms that G.\s debt ' 
of £17 should be set off against the price. 1 
had not set up in business on his own I 
\ but was employed by pltf. as an j 
agent for sale on commission. Timber was 
dolhered 1o deft, with imoices A letters 
hearing the name, address, A description of 
pltf., which (I. told deli, were his own Unde 
name, address, A description. Pltf. brought 


an action in the county ct. for the price 
the timber, A the county ot. judge found 
deft, honestly believed that the uaim 
address, A description on the invoices \ 
letters were those of G M .but that deft, w.c 
put upon inquiry by the Invoices & letter 
A had notice that G* was not selling as ,, 
principal but only as an agent for pltf., & ],, 
gave judgment for pltf. for the price of (i,< 
timber: — Meld : deft* had no more than 
constructive notice that pltf. was the principal 
of G„ A in the circumstances constructs* 
notice was not equivalent to actual notice ; 
deft, had made no contract with pltf., A was 
entitled to judgment. — G reer v*. Downs 
Supply Co., [1927] 2 K. B. 28 ; 06 L. J. K. 

‘ , 137 L. T. 174, C. A. 

2139a. Agent acting in his own Interest.] — Where 
an agent, in contracting on behalf of his 
principal, has acted within the terms of a 
written authority given to him by the 
principal, but the existence of which was not 
known to the other party to the contract, the 
principal cannot, if the other party has acted 

„ - J J ..V.WW4^ VU VUC l/UUI/UU'U 

on the ground that the agent, in making it, 
acted in his own interests, A not in those of 
his principal. — H ambro v. Burnand, [1904] 
2 K. B. 10 ; 73 L. J. K. B. 669 ; 00 L. T. 
803 ; 52 W. R. 683 ; 20 T. L. R. 398 ; 48 

CJ„1 l . o/*n a ~ ■ — 


Annotations : — Consd. Willis, Faber v. Joyce (19il), 101 
L. T. 5 70; Underwood v. Bank of Liverpool & Martins, 
Underwood « ti* relays Be.::!:, 11924] 1 K. B. 770. 
Refd. British Marine Mutual lnsto. Assocn. v. Draifon, 
Road 6z Morgan (1903). 47 Hoi. Jo. 672 ; Ruben v. 
Great Fmgali Consolidated, (19041 2 K. B. 712 ; Malcolm, 
Brunkcr r. Waterhouse (1908), 24 T. L. R. 854 ; Lloyd v. 
Graoo, Smith, [1912] A. C. 716. Mentd. Cuthbert v. 
Ro harts, Lubbock, [1909] 2 Ch. 226. 

213 9b. Account stated & signed by agent.] — In 

Mar. J918, a tank steamer was damaged by 
fire A her repairs were entrusted to a firm of 
sliip repairers at A. The steamer was 
insured. The owners sent out an agent 
from L. to expedite the repairs A authorised 


PART IX. SECT. 3, SUB-SECT. l.-A. 

2120 viii. -I— J-. as agent of 

nit I.. advanced Hums to deft, iu oon- 
Mdemlion of doft.’s gain* to work on 
a sugar estate, on behalf of R-. "bo 
supjdiod money lor the advance, to 
whom J. had to account, S to whom 
J. stated tliat he had accounted Reft, 
stated that J. had recruited him to 
work for some person whoso name wu*. 
not given. l>eft. contended In on 
uctlou for refund of the advance that 
pltf could not sue without cession of 
action from K. : — II rid * pltf. had a 
right of action against doft.-—t.Am.KLA 
v. Mountjov. 11921] L. D. L. 151. 

S. AF. _ 

0 a. Action for money paid under con- 
ritf., desiring to have ten 
vessels construct cd in Cauada, entered 
into a preliminary ogreomeut with A.. 
whereby A. woh to enter into con tract* 
with threo buiiders for ,, Jh®. 
struction of the vessels, colled blind- 
ing oou tracts,” & at the same time into 
contracts with pltf., called the vessel 
contracts »• providing for the payment 
for vessels, the nature of their con- 
struction & due doll v ery thoreof. 1 he 
“ building contract A the vessel 
contract” each expressly stated t hut 
a copy of the other was attached to A 
made a part of it. By tho building 
contract ” deft, covenanted to build 
the vessels aocordmg.to the _t?rm80f 
the ” vessel contract, & Wilsccmtract 
was expressed to be made with pltf. 
o a Mail m with A., & deft, also con- 
firmed provisions of the *' vessel 


contract ” for payment of the iBStai- 
menta of the purchase price to A. & 
appointed A. bis agent to receive 
payments. Upon the signing of the 
contracts a first payment made by 
pltf. to A. was distributed by A. 
lietwecn the three ” builders,” who 
proceeded with the constmetion of the 
vessels. Upon pltf.'s failure to nmko 
the next deposit as provided for in the 
vessel " contract, deft, gave notice 
terminating the contract. Pltf. hav- 
ing brought action for repayment by 
deft . of money paid on account of the 
vessels, less such expenses as deft, had 
incurred by virtue of the contract: — 
Held : plti. had no right of action. — 
Van Hkmklryokc. New Westminster 

CONSTRUCTION & ENGINEERING CO., 

Van Hf.melrycr v. Northern Con- 
struction Co., Van Hkmklryck v. 
Pauific Construction (1920), 29 
B. C. K. 39 ; 56 D. L. It. 589. — CAN. 

PART IX. SECT. 3, SUB-SECT. 1.— B. 

21341. General rule .] — Bolus & Co.. 
Ltd. v. Incus Brothers, Ltd.. [1824] 
N. Z. Iu R. 164— N.Z. 

2135 li. .1 — Deft., owner of a 

theatre, entered into a contract with 
W., an advertising manager, under 
which W. was to conduct an advertising 
campaigu relative to the theatre. The 
campaign was to take the form oi a 
contest for prizes to be offered for 
selling tickets of admission to the 
theatre. Pltf. Was assignee for value 
of a prize-winner’s rights : — Held : the 


agent’s promises to the contestants 
were the promises of deft, as principal, 
& deft, was liable as principal. — Ross 
v. Kobold, [1824] 1 D. L. R. 750 ; 

1 W. W. R. 428 ; 34 Man. L. R. 111. — 
CAN. 

zb. Contract in affent*8 name — Under 
seal. ] — Defts. made an agreement with 
B. for conditional Bale to him of a large 
quantity of land, the intention of the 
parties being for lie subdivision & 
sale for fruit -fanning purposes. All 
surveys & sales were to be approved 
by defts., a minimum price per acre 
in selling was stipulated, & the pro- 
ceeds of sales were to be paid “into a 
bank to defts.’ credit, & title to be 
retained by defts. until the full pur- 
chase price of the solo to B. was realised. 
On certain amounts of soles being 
made, defts. agreed to do certain 
clearing, irrigating & tree -planting, 
B. acting as their agent in the super- 
vision thereof. B. was to receive 
commission on sales made, should he 
not succeed in carrying out the agree- 
ment. B. made an approved agree- 
ment with pltf. for sale of a lot to be 
selected by pltf. who sought to recover 
from defts. the amount of payments 
mado by him : — Zfeld .* the fact that 
pltf.’s agreement was with B., m B. s 
own name & under seal, did not 
prevent recovery froin defts. os for 
money had & received. — Hitchcock 
v. Columbia Valley Land Co., Ltd., 
(1919) 2 W. W. R. 969 ; 48 D. L. R. 
7 37. — CAN. 



him to sign the repair account with the 
Lloyds’ surveyor as “ approved subject to 
adjustment & conditions of insurances.” 
In Jan* 1919, the repairers delivered' to the 
owners an account of the repairs signed by 
the owners' agent & by Lloyds* surveyor in 
the above form after a detailed examination 
of the account. The owners paid part of 
the amount due on this account but declined 
to pay the balance on the ground that the 
charges were excessive. The repairers sued 
the owners for the balance of amount due 
for work & labour done by pltfs. & materials 
supplied at the request of dofts., &, in the 
alternative, claimed the balance as being 
the amount found due from defts. to pltfs. 
on accounts stated between them & con- 
tained in an account signed by dofts. by their 
agent, less the sums since paid by defts. in 
respect thereof. Defts. denied that the 
agent was authorised to agree the amounts 
due from defts. to pltfs., or that he in fact 
purported to agree such amount, or that the i 
account constituted an account stated : — 
Held : the signature of defts.’ agent was an , 
agreement by him, with their authority, that j 
the amount charged for the repairs was cor- 
rect, &, there being no ground for re-opening 
the account, pltfs. were entitled to judgment. 
— Camillo Tank 8.8. Co., Ltd. t\ Alex- 
andria Engineering Works (1921), 38 
T. L. K. 131, IT. L. 

2162. Add. Annotation : — Generally , Mentd. AluHer 
(London) v. Lethem, 8amc v. I. R. (’unit’s., 
|1927| 1 K. B. 7 SO. 

2168. Add. Annotation : — Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

2172. Add. Annotations : — Refd. Norbury Natzio 
v . Griffiths. [1918] 2 K. B. 309; Rodriguez 
v Speyer, [1919] A. C. 59; Bermett r. White- 
head, [1920] 2 K. B. 380 ; Pine ?\ Richard- 
son (1920), 70 Sol. do. 1023; R. M. K. R. M. 
(Firm of) v. M. R. M. V. I,. (Firm of), [li)20| j 
A. C. 761. | 

2176. Add. Annotation : — Mentd. Universal Steam • 
Navigation Co. v. McKelvie, [1923] A. 0. 492. 
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2198. Add. Annotation : — Consd. Bennett v. White- 
head, [1926] 2 K. B. 380. ‘ 

2194. Add. Annotation : — Refd. R M. K. R. M, 
(Firm of) v . M. R. M. V. L. (Firm of), [1026] 
A. 0. 761. 

2196. Add, Annotations : — Apld. Parr v. Snell, 
[1923] 1 K. B. 1 ; R. M. K. R. M. (Firm of) 
v. M. R. M. V. L. (Firm of), [1920] A. C. 761. 
Refd. Goldrei, Foucard v. Sinclair & Russian 
Chamber of Commerce in London, [1918] 1 
K. B. 180 ; Moore v . Flanagan, [1920] 1 
K. B. 919 ; Clarkson v. Davies, [1923] A. C. 
100 ; Duffner v. Bowyer (1924), 40 T. L. R. 
700 ; The Koursk, [1924] P 140; Pirie t\ 
Richardson (1926), 70 Sol. Jo. 1023. Mentd. 
Norbury Natzio v . Griffiths, [1918J 2 K. B. 
309 ; Rodriquez v. Speyer, [1919] A. O. 59 ; lie 
Pennington & Owen (1925), 95 L. J. Ch. 93 ; 
Bennett- v. Whitehead, [1920] 2 K. B. 380; 
llardie <&: Lane v. Chiltern (1927), 90 L .T. 
K. B. 773. 

2197. Add. Annotations : — Folld. Moon* v. Flana- 
gan & Wife, 11920] 1 K. B. 919. Apld. 
London General Omnibus Co. v. Pope (1922), 
38 T. I i. It. 270. Refd. Duffner v. Bowver 
(1921), 40 T. Sj. R. 700; Debonham v. 
Perkins (1925), 133 L. T. 252; Bennett n. 
Whitehead, j 1920] 2 K. B. 380 ; R. M. K. R. M. 
(Firm of) r. M. R. M. V. L. (Firm of), 
It. M. K. R. M. Somasundaram Chetty v. 
M. U. M. V. L. Supramamau Chetly (1920), 
95 J.. J. P. C. 197. 

2198. Add. Annotation : —As to (1) Distd. Debon- 
ham ?;. Perkins (1925), 133 L. T. 252. 

2199. Add. Annotation* : — As to (1) Refd. Moore 
v. Flanagan <Sc Wife, [19201 1 K. B. 919; 
Parr v, Snell, [1923J i K. B. I; Pine r. 
Richardson, ]1927| 1 Iv. B. 4 IS 

2201. After this ease insert “ Res judicata 
generally, see Estoppel, Vol. XX.I., pp. 159 
ef seq. f 198 ct m/.” 

2205a. Acceptance of payment from principal 

— After receiving order against agent.] — Resp. 
was employed by the debtor, who was acting 
for a co., but who was _ himself personally 


>f) v . M. 

K. R. M. 

M. R. M. V. L. Supramanian Chetty (1920), 
95 L. J. P. C. 197. 

2183. Add. Annotations : — Refd. Bennett v. White- 
head, [1920] 2 K. B. 380 ; R. M. K. R. M. 
(Firm of) v. M. R. M. V. L. (Firm of), [1920] 
A. C. 701. 

2184. Add. Annotation : — Refd. R. M. K. It. M. 
(Firm of) v. M. R. M. V. L. (Firm of), It. M. 
K. R. M. Somasundaram Chetty v . M. It. M. 
V. L. Supramanian Chetty (1926), 95 L. J. 
P. C. 197. 

2188. Add. Annotation : — As to (3) Refd. Bennett 
v. Whitehead, [1026] 2 K. B. 380. 


cated bkpt., tho receiving order being 
charged an order being made approving a 
composition of 20.s*. in the pound. After the 
breach of contract by the debtor reap, took 
the salary offered to him by the co., & a 
roof put in by resp. for damages for the 
reach was rejected by the trustee of the 
composition on the ground that resp. had 
elected to look to the co. for the iuliilment of 
the contract : — Held : resp. had not, by his 
conduct, finally elected in Jaw to look to the 
co. for the fulfilment of tho contract, Ac the 
proof ought to be allowel. — Exp. Pitt (1923), 
40 T. L. R. 5, C. A. 


PART IX. SEOT. 3, SUB-SECT. 2.— 

F. (a). 

2172 ii. .] — GLADUB V. WALCH. 

No. 2510 xiv., poet.— CAN. 

PART IX. SECT. 3, SUB-SECT. 2.— 

F, (c). 

2194 v. .] — M., without dis- 

closing' the fact that he was acting as 
agent for the Crown, purchased hay 
from A., Sc was sued for a balance of 
the purchase price. At the trial that 
fact became known to A., but he 
nevertheless proceeded with the case 
Sc recovered Judgment against M. : — 


Hi hi : A., having elected to proceed j 
‘to Judgment against M., coujd not 
afterwards sue the Crown. — Des- | 
roisers v. It. (1919), 18 Exeh. C. It. 
461. — CAN. 

2194 vi. .] — Engineers brought 

on action against shipowners for 
payment of the balance or the contract 
price of two boilers for a steamship. 
The shipowners denied liability. Sc 
also brought a counter-action for 
damages in respect of breach of con- 
tract. The actions wore conjoined Sc 
a proof was led, in the course of which 
it transpired that the shipowners were I 


not the registered owners of the steam- 
ship, as had up to that tune been 

assumed, but merely acted as : - 

for a co. which owned her. Both 
parties thereupon amended their 
records ; tho shipowners averring iu 
hath actions that they had contracted. 
Sc were litigating, us agents lor the 
limited co. ; Sc tho engineers, as 
defenders in tho counter-action, plead- 
ing “no title to Hue’* : — Held: by 
prosecuting their own action to 
decree, the engineers had elected to 
treat defts. os their debtors in tho 
contraot. — C kaio Sc Co. v. Blackater, 
[1923] S. C. 472.— SOOT. 
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2233. Add. Annotation:- Refd. Allen v. Royal i 
Rank ot Canada (1025), 41 T. L. R. 620. 

2245. Add. Annotation* : As to (2) Refd. Janvier 
v. Sweeney, [1919] 2 K. R. 316; Pratt v. i 
Rril i&li Medical Afcsocn., [1919] 1 K. R. 214. 
(hnn ally, Refd. Kredii bank Cassol Cl M nil 

v Sf honkers, [1927] 1 K. 13 820 

2246. Add. Annotations : — Consd. Janvier v. 
Sweeney (1919), 35 T. E. R. 226; Rand v. 
(’raijf, [1919] 1 Ch. 1 ; Mintz v. Silverton 
(1920), 36 T. E. R. 399; Krediibank Cassel 
G.mbH r Schonkers, [1927] 1 K R 826 
Refd. Pratt v. Rrilish Medical Assocn., [1919] 

1 K.R 211 ; Percy v. Glasgow Corpn., [1922J 

2 A. (’. 299 ; Underwood v. Rank of River- 
poo], Same v. Barclays Rank, [1921] 1 K. R. 
775. 

2252. Add. Annotation : Mentd. lie Llewellyns’ 
Set Unit., Ollicial Solicitor t>. Evans, [1921] 

2 (’11.281. 

2253. Add. Annotation : Refd. Collins v. Hopkins, 
[1923] 2 K. R. 617. 

2267. Add. Annotation : Refd. lie Jubilee* Cotton 
Mills, [1923] 1 Ch. 1. 

2268. Add. Annotations : Consd. Rand r. Uiaig, 
[19I9| 1 (’h. 1; K ledil bank Cassel (1 jni it II. 
r S< Itenkers, | 1927] 1 K R 826 

2280. Add. Annotations : Distd. l)\ster r. Ran- 
dall, | I926| (].. 932. Refd. Said r. Rutt, 
11920] 3 K. R. 197. 

2282. Add. Annotations : Refd. Jamier r. 
Sw eenev , J19I9] 2 K. R. 316; Pratt v. 


Rritish Medical Assocn., [1919] 1 K. R. 214; 
Kreditbank Cassol GmbH. v. Selienkers, 
[1927] 1 K. R. 820. 

2284. Add. Annotation# : -Consd. Janvier v. 
Sweeney (1919), 35 T. E. R. 226 ; Rand v. 
Craig, [1919] 1 Ch. 1 ; Mintz v. Silverton 
(1920), 36 T. E. R. 399; Kreditbank ('assel 
GmbH r Si lienkers, [1927] 1 K. R 826. 
Refd. Pratt v. Rritish Medical Assocn., [1919] 

1 K.R. 241 ; Percy v. Glasgow Corpn., [1922] 

2 A. C. 299 ; Underwood v. Bank of Idver- 
pool, Same v. Barclays Rank, [1924] 1 K. R. 
775. 

2285. Add. Annotation : — Mentd. Kent r. Atkin- 
son, [1923] P. 112. 

2286. Add. Annotation# : — Consd. Rand v. Craig, 
[1919] 1 (’h. 1 ; Performing Right Soc. v. 
Mitchell A Booker, [1921] 1 K. R. 762. 
Retd. Janvier r. Sweeney (1919), 35 T. L. R. 
226; Soanes v. E. & S. W. Ry. (1919), 88 
E. J. K. R. 521. 

2287. Add. A n notation : — Refd. The Sjlvan Arrow , 
[1923] 1*. 220. 

2292. Add. A nnofations : — Consd. Janvier t . 
Sweeney (1919), 35 T. E. R. 226; Rand v. 
(’raig, [1919J 1 Ch. 1; Kieditbank Cassel 
(i M B II v. Schenkeis, [1927] 1 K. R 826 
Refd. Pratt v. British Medical Assoen., [1919J 
1 K. R. 214 ; Mintz v. Silverton (1920), 36 
T. L. R. 399 ; Percy r. Glasgow’ Corpn., 
[1922] 2 A. (’. 299 ; Underwood r. Bank ol 
Liverpool, Same v. Rarclavs Bank, [1924] 1 
K. R. 775. 


PART IX. SECT. 3, SUB-SECT. 2. 

F. (d). 

2206 i. / ht turn to but out thsthamtb 
othu I aM i KW n \ t Diija i ori’iiH 
( o . Mn„ 1192..] 1 J) L 11. I ()(> I 
CAN. 

PART IX. SECT. 3, SUB-SECT. 4. A. 

2245 v.- J Kesp had taken 
luo lnsuiuijec polu h *■ in si m lal cos, 
amongst wlmli win upplt to. t ho 
F. Co , hot h ii jin senti J bj ]) astlicii 
agent. Tin ptoptilv itisuicd hn\mg 
bc« n de-tiovid to lhe, lesp. niched 
liom tin' udjiistcr ii niciuoinnduin 
showing Inm i nl it led to t>2.M»l 15 
us against the i'. to, \ to si , si 1.4 5 
^ $2,M»1 60, as against upplt. e» , 

un<l< i two polu ns Latci on, the 
F. Co , sent to 1) 1 heir i hequo lm.vublo 
to It 4p., \ 1). uppioprmted its ; * 
foods l»\ foigmg t lie* mgnutuu* of losp. 
r i’ho luttei, piessing 1). foi ««, w lV iv 
moot, lueipted us im act ouimodation 
D.’s pcMsonul i heque foi the uinount of 
his olnnn again*- 1 tin F. to. On the* 
afternoon ol the sunn* dm , 1) inlouned 
lesp that the cheque ol the F t‘o. hud 
urriwil. At that turn, D had ulso 
recent d fioiu applt. eo. two drafts, 
pm aide to the order of it sp. 1). 
obtained lesp V Indot scmc'nt on the 
luiger one of the d rails on the repre- 
sentation that U was the cheque of the' 
F. to, which ho would use to reim- 
burse hmmelt for Ins personul eheque, 
\ also secured icsp.V stgnutuic on the 
€»t draft on the ie presen tut ton that 
it was a receipt, tlu> execution of which 
was a formality requirt d hv the 1 * F. t’o. 
1 >. indoised both diutts & deposited 
them to his own credit, 4c they 
w ere later paid k- charged to applt. 
eo.’s uetounl by the bank, ltesp. 
hating sued applt. eo. : — Held: m 
the fraud iraetised upon res])., l>. 
was m ting within the' scope ot lua 
uffeney st> as to make his liaud that 
of ins prme’ipuls. applt. e'o. ; the* 
indeu'sements on the diufts of upplt. 
oo. wtie not bitiduu? on resp. iu 
the ciivimiHlnnces m which they 
wore irhcit. - National Uniox Fnus 


| JNMlCWd < o. OI i’ll 1SIU lit. 1 

Maui is, IHh’lJ 3 i> J,. K 1012; 
h V. It :Uh ; ajfu.. 1 11123 1 4 1) L. Jt. 
571 ; 3 U. \V. It 897 . 19 Alta. L. It. 
786 ; ajftf., 11923] 3 ii. L. it. 220.— 

CAN. 

I 2246 ii. -- - ] -IMtf., ht lit \in»r 

/. to he agent of tlelts., hi ranged with 
him lot the shipment ot two < ai loads 
of giam to defts , iv. signed tin bills of 
lading, on w hit It his nuints uppiared 
as hltippt i A. tlelts ' name us ton- 
signets. The documents were signed 
i pint in blank, ceitum paifieulais 
being left to be tilled in in Z. Z used 
. the documents lor lus e»wn purposes, 

I bonemttl inone> upon them liom the 
hank, signtd lus own name te> them, , 
1 crossed out tleftn.' name as con- 
, Htgm»<‘s \ substituteal that of the bank. 
Defts . being not it led of shipment, 
mid tlio bunk, procured flic bills ot 
ailing, disposed of the gram & settled 
, with Z. lor the proceeds .—Held: 
delts were liable to pltl. for comers ion 
for the a alue of Hit* gruin. — Lt no r. 

1 Simpson -I lM'Wtmni Uti., 1/in., 1 1919] 

I 1 W. V\. lt. 721 ; 45 1). 1 j. It. 285- 

CAN. 

2246 lii. — .]— A pinuxpal is 

, hubie for the fraud ot his ugtnt ui ting 
| within the Heope of his uutliont?, 
j whether the fraud is committed foi the 
benellt of tlio pnncipul or for the 
I bcneiit of the agent. — D inabvnpul 
Saha r. Aiuu t l Lai if Moi.ioi (1912), 

1. L. It. 59 Calc. 258.— IND. 

2263 iv. .]— i’itfs.. who 

resided in England, were the owners of 
a sub-division in Calgary were repre- 
I sonted there by ugentH. L. obtained 
t from the ugontu a listing of parcels of 
lots & authority to obtain purchaners. 
Ij. Induced deft, to purcliase lots for 
i 83,499 under an agieeuieut made by 
a llctitiouR person as vendor, which L. 
delivered to deft. 4c iceelved from him 
61,509 as the cash payment. L. 
brought in to pltfs.’ agents an agree- 
ment for sale of the lots to a tietitious 
I person for ¥3,000 of which 81,000 was 
J payable iu cash, which sum only he 
i paid in. lie also subsequently col- 


lect! d liom deft., but ntvci puid iu, 
the d< foiled payments tirniei doft.’s 
ngiecinint. i’ltfs hud no knowledge 
of L *s liaud until attei all the money 
had bet n pun l to lnm — IJdd : pltfs. 
wue liable foi the additional $500 
ol cash pav limit lraudulentlv (on- 
tioctiil foi lV rttiived b> L — JJi.mon 
? (loou via \ , LI 922 j 1 W. W. lt. 117 ; 
62 1). L. It. 559.— CAN. 

2253 v. Aucnt addid as 10 - 

dijiitdunt.]--’l he agent of pltf., the 
vtndoi. made lalse lopiesmt at ions 
VMLhouL the' knowledge ot his principal 
in oi ill i to induce deft, to purchase 
property belonging to pltt. l)elt., 
on discovering that the icpicscutations 
weie false, iefused to com plot e the 
transaction on being sued bj pltf. 
foi such non-peiformnnee, biougbt u 
eountertlaim foi lestission k duinuges 
4c joined the agent us eo-deft lidant .— 
11 ild : the agent was nghtlj mado co- 
deleiulont — Koihvh’Ll t*. Aitwood, 
[19*23] 4 D. L. Jt. 734 , revsd., L1924J 
1 1). L. H. 43 — CAN. 

PART IX. SECT. 4, SUB-SECT. 1.— A. 

2282 vu. N cqhiiencc of 

iiutnVb t inploya An agent Is not 
personullj rt sponsible tor damage 
done bj the negligence of those 
employed by him in the service of his 
principal, but the pnueipul or those 
actually employed onlv' are liable. — 
Wimuiviitk r. Moue'ION (1922), 65 
D. L. lt. 053.— CAN. 

2282 vni. .] — Deft, agreed 

to provide teams 6 c men to cart goods 
for pltf., 6c in performing such con- 
tract caused damage to certain roads. 
The county council took proceedings, 
6c obtained judgment against pltf. 
lor recovery of the expenses meuned 
bj the council by reason of the 
damage caused by the cxtraoidinary 
t ratlle cuined on by deft. On a claim 
bv pltt. to be indemiiiliod by deft, for 
the amount of the judgment : — Held : 
deft, was pltf.’s agent to do the carting, 
4c the liability to pay for the damage 
rested on pJtf. — B koq c. Hagan, 11921 ] 
N. Z. L. lt. 220.— N.Z. 
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2295. Add. Annotation : - Refd. Admiralty Comrs. 
v. National Provincial «Ss Union Bank of 
England (1922), 127 L. T. 452. 

2305. Add . Annotations : — Mentd. Aksionairnoye 
Obscliestvo A. M. Luther v. Sagor, [1921] 3 

K. B. 532 ; The Tervaete, [1922] P. 259 ; 
Duff Development Co. r. Kelantan Govern- 
ment, [1923] 1 Ch. 385. 

2309. Add. Annotation: — As to (1) Refd. London 
Joint Stock Bank v. Macmillan & Arthur, 
[1918] A. C. 777. 

2317. Add. Annotations : — Apld. Pratt v. Patrick, 
[1924] 1 K. B. 488. Consd. Parker v. Miller 
(1920), 42 T. L. It. 408. 

2318. Add: Annotation : — As to (1) Refd. Pratt v. 
Patrick, [1924] 1 K. B. 488. 

2318a. .] — Deft, was in his motor car, 

with him, on his invitation, being two 
friends, E. & P. E. drove the car, & owing 
to his negligence it collided with another 
vehicle, & P. sustained injuries fi*om which 
he died. P.’s widow sued deft, under Fatal 
Accidents Act, 1810 (c. 93), for damages:- - ' 
field : as deft, was in the car, & there was 
no evidence that he had abandoned his right 
of control, he was liable notwithstanding 
that by a casual delegation he had entrusted 
its actual physical management & mechanical 
control to E. — Pratt v. Patrick, [1924] 

1 K. B. 488 ; 93 L. J. K. B. 174 ; 130 L. T. 
735 ; 40 T. L. It. 227 ; 08 Sol. Jo. 3S7 ; 22 

L. G. It. 185. 

2326. Add. Annotations : — Generally, Refd. Poland 
v. Parr, [I927| 1 K. B 230 Mentd. Pratt 


i v. British Medical Assocn., [1919J 1 K. B 
244 ; Prager v. Blatspiel, Stamp & Heacock, 
[1924] 1 K. B. 500. 

2331. Add. Annotation: — Distd. Goli Choon Seng 
v. Lee Kim Soo, [1925] A. 0. 550. 

2336. Add. Annotations : — Generally, Refd. Poland 
v Parr, [1927] 1 K. B. 230. Mentd. Jefferies 
& Atkey v. Derbyshire Farmers (1920), 30 
T. L. It. 825. 

2339. Add. Annotation: — As to (1) Consd. Per- 
forming Right Soc. v . Uiryl Theatrical 
Syndicate, [1924] 1 K. B. 1 ; Performing 
Right Soc. v . Mitchell & Booker, [19211 1 
lv. B. 702. 

2345. Add. Annotation Mentd. Gamillo Tank 
S.S. Co. v. Alexandria Engineering Works 
(1921), 38 T. L. R. 131. 

2348. Add. Annotation : — Mentd. Akt. lleidar v. 
Areos (1920), 42 T. L. It. 737. 

2396. Add. .1/ (notation : Mentd. Public Trustee e. 
Duchy of Lancaster, 1 1927 | 1 K. 11. 510. 

2409. Add. Annotation : - Mentd. North Stafford- 
shire Ry. v. Edge (1919), 89 L. J. lv. B. 78. 

2436. Add. Annotation : Generally , Reid. Sassoon 
e. International Hanking Corpn., 11927| \. C. 
71 1. 

2446. Add. Annotation : — Reid. Clay ton -Greene v. 
De Courville (1920), 30 T. L. It. 790. 

2448. Add. Annotation : - Refd. Edwards r. Porter, 
McNeall v. llawes, [1923J 2 K. B. 538. 

2449. Add. Annotation Mentd. Rc Thollusson, 
A\r p. Abdy, [1 919] 2 lv. B. 735. 


PART IX. SECT. 4, SUB-SECT. 1.— B. | 

2209 i. Funds received for invest- 
ment — Uu local manager of bank — 
Improvident mctstmerU.] — Two per- 
sons who formed the local advisory 
hoard of deft. co. purchased on defts ’ 
behalf ior $7,000 the balance unpaid 
under an urn cement for sale of sub- 
divided property, which amounted to | 
about $7,500 talon# the assignment n j 
their own name “ as trustees.” One 
of these persons, the local manager of | 
deft. co.. hud an individual private 
client, pltf., for whom ho had invested 
money. Having $5,000 of pltf.’s j 
money on hand lie invested it by i 
buying 1 a purt interest in tho assign- , 
ment of ugi cement, ior sale, 6c a 
declaration of tiust was made by the I 
trustees in pltf. ’8 favour to the extent 
of $5,000 & interest Tho investment 
turned out badly 6c pltt. sued deft. co. 
for recovery of his money : — lit Id : 
pltf. was entitled to recover. — Me* 
(’HINDI. S V. LONDON SCOTTISH CANA- 
uiain SYNJUlOATli, [1922] j 

3 W. W. H. 977 ; 70 I). L. It. 012.—- ! 
CAN. 

PART IX. SECT. 4, SUB-SECT. 1.— C. 

2317 ii a. .] — A motor 

bic>cle, the property of deft., which 
was ridden by It., deft. 'a brother, ■ 
injured pltfs. Deft. ’a brother had j 
general permission to ride tho motor 
bicyclo for himself or for deft., but ]io 

never in deft.'s employment. 

Tho jury found that tho rider wok 
acting as the agent or servant of deft. I 
in the management of the motor bicycle 
at the time of the accident : — Held : 
the jurv’s findings & verdict must 
stand. — T iiomp&on r. Reynolds, Gib- 
son v. Reynolds?, [1926 J N. 131. — IR. 


2317 ii b. .] — DitiscoLL v. 

COLLEITI, [1926] 2 D. L. It. 428 ; 58 
O. L. IL 444. — CAN. 

2319 i. Add “ revsd.. sub nom. 
Mukhay v. Jenkins (1898), 28 S. C. U. 
565 — CAN, "and delete the word‘‘AUS.” 

J.S 


PART IX. SECT. 5, SUB-SECT. 2.- B. 

2384 i. .] — A letter from 

an agent to his principal winch 
merely a narrative of an interview 
between the agent. 6c u third party, if 
admissible in evidence at all. Js not 
evideneo aguinst tho puncipal of a 
parol acceptance by the third party 
of an offer mudo to him. — Swan v. 
Milled, [1919J I I. 11. 151.— IR. 

PART IX. SECT. 6, SUB-SECT. 1.— B. 

2396 ii. Not to agent's interest 

to disclose.} — Knowledge communi- 
cated to an agent of a loct which it 
was not the agent’s interest to disclose 
& which ho did not disclose to the 
principal cannot be imputed to the 
principal.- Texas Co. r. Bombay 
Banking Co , Ltd. (19JU), 21 C. W. N. 

a i m» iwn 

— .] — Mount Hope 
lluitAL Municipality v. Findlay, 
11921 J 3 \V. W. It. 658.— CAN. 

PART IX. SECT. 6, SUB-SECT. 2.--B. 

2428 iv. .J — QUEBEC KJCDL- 

itA'iED Co-op. Co. v. Faumers Fence 
(o., 1 1 925 J 2 D. L. it. 574; uJJu. 
Q. K. 37 K. B. 345.— CAN. 

PART IX. SECT. 6, SUB-SECT. 3. 

sc. In general.] — By conferring 
authority upon his agent tho principal 
giveb third persons tho right to assume 
that they can deal with the agent in the 
matters covered by that authority 

until 1 hnv r**r»n Ivn rtuf inn nf lnu nutim. 

rity having' been revoked, or at least 
until some circumstance arises winch 
in ail reason should put them upon 
inquiry, Sc this rule applies especially 
in favour of third parties who began 
to deal with tho agent while his 
authority did in fact exist. — Wathon 
v. Powell, [1921] 2 W. W. K. 128 ; 
14 3a.sk. L. It. 424 ; 58 II. L. It. 615.— 
CAN. 

sd. Owner leasing farm to former 

65 


manager. J- - When an owner of land lias 
perm i I led ins emplo>ee to manage 
lurm A to dispose ol t lie crop, irom 
year to year, (o an olevatoi eo. 6c 
aeeount lor the proceeds, A the owner 
changes ills course of douling, A 
leases the land to the lormcr employee 
on a crop-pnv ment rental, the owner 
is noL entitled to relie 1 uguinst tho 
elevator co. loi the Iosh of IlIh shure by 
the lessee, unless notice ol the change 
of r lationslnp lias been given io 
the co. — North Amekjcan Finance 
C o. v. Wehtehn Elevator Co. (1922), 
66 D. L. R. 467 ; 32 Man. 1,. K. 76 ; 
11922) 2 W. W. K. 162. — CAN. 

sf. Agent acajduai goods after 
i u v<tcufion.]-' Applts , a Durban Ilrm, 

1 entered through V. into contracts with 
| farmers in Alexandria Tor tlic supply of 
chicory. In 1917 V. had authority to 
accept chicoiw on behalJ oi applts., but 
when applts. entered into a contract 
| with rospH. for the 1918-1919 crop of 
i chicory, this authority of v . had been 
j withdrawn, Ifesiis tend (‘red a con- 
signment ol cfucoi}, which was 
accepted at Alexamlila after examina- 
tion by V., A sent, to applts. at Dui ban : 
but it was rejected by applts. as being 
unsound in terms of the contruot. 
Prior to the sending off of this con- 
signment, upp’ts. had notified all the 
farmers by circulai that they would 
reject any chicory not " tip-top,” 
Sc charge rod luge A stoxugo to the 
senders : — Held : the circulars should 
have put rosps. on inquiry as to V.’s 
authority. — F lub Bhown r. Van 
IIOOYEN, [1920 J Id. 1). L. 81.- S AF. 

sk. Agent contracting after revoca- 
tion.) — Deft, nulhoiised his wife to sell 
land, but bofoio t lie contract with pltf. 
was concluded he revoked his vvifo’H 
authouty. The revocation was not 
communicated to pltf. : — Held : deft, 
was bound by tiic contract entered 
I into by his agent with pltf. — Wil- 
liams! v. West, 11921] K. D. L. 352.— 
S. AF. 
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Cases 2455—2504. English and Empire Digest Supplement. 

2465. Add. Annotations : — Reid, lie City Equitable I monia Soda Co. t). Chamberlain, [1918] 1 Ch. 

Fire Insce., [1026] Ch. 407. Mentd. Am- I 266 ; Piercy v. Mills, [1920] 1 Ch. 77. 


Part X. — Relations between 

24/73. Add. Annotation : — Retd. [Edwards v . Porter 
(1924), 41 T. L. R. 57. 

2474a. .] — The owners of a chartered ship 

sued the K. Coal Co. for demurrage at the 
port of loading under a charterparty ex- 
pressed to be entered Into “ between G. T. G. 

& Co., owners’ agents, & A. B. Co., Copen- 
hagen, charterers.’* The charterparty, which 
was on a printed form, provided for payment 
of demurrage by “ the charterers,** & at the 
end of the charterparty the following stipula- 
tion was added in writing : “ Freight & de- 
murrage (if any in loading) to be paid in 
Glasgow by the K. Coal Co., Ltd/* The 
charterparty was signed as follows : “ For 

the A. B. Co., Copenhagen, J. B. J., of the K. 
Coal Co., Ltd. For & by telegraphic 
authority of owners, for G. T. G. & Co., J. M., 
as agents only.** It was admitted that 
J. B. J. signed on behalf of the K. Coal Co. : — 
Held- : ( 1 ) the K. Coal Co. were not by reason 
of the form of the signature made liable upon 


Agent and Third Parties. 

the charterparty ; (2) the clause in writing 
did not import a promise of liability sufficient 
to rebut any inference to the contrary from 
the form of the signature. — Kimber Coal Co. 
v . Stone & Rolfe, Ltd., [1926] A. C. 414 ; 
95 L. J. K. B. 601 5 135 L. T. 101 ; 42 
T. L. R. 430 ; 31 Com. Cas. 333 ; 17 Asp. 
M. L. C. 37, H. L. 

2475. Add. Annotation : — Generally , Mentd. Winter- 
botham, Gurney v. Sibthorp & Cox, [1918] 
1 K. B. 625. 

2501. Add. Annotations : — Refd. Phillips v. Brooks, 
[1919] 2 K. B. 243 ; Said v. Butt, [1920] 3 
K. B. 497; Lake v. Simmons, [1027] A. C. 
487. Msntd. Berners v. Fleming, [1925] Ch. 
264. 

2502. Add. Annotation : — Consd. Dyster v. Ran- 
dall, [1926] Ch. 932. 

2504. Add. Annotation : — Consd. Rederi Akt. 
Transatlantic v. Drughom, [1918] 1 K. B. 
394. 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (a) i. 

2467 i. Agent cannot awe.] — Pitt. *ont 
to doftH. a quotation for goods, written 
on paper headed, “ Niels Storakcr, 
KcpreHontutive for Alliance Export & 
Import Co., Christianiu, Norway. 
All ordei’H Si contractu are subject to 
the Hupplici'H’ terniH of contract. No 
order or contract in llrmly accepted 
until the suppliers have consented to 
hook it..*’ in the letter ho Wrote : 
“All orders are booked on tho under- 
standing that my p ncipuls are given 
tho option of shipping by steamer or 
sailing vessel.” Defts. gave pltf. an 
order. Pltf. wrote to deft*. Buying : 
“ 1 have cabled the order over to-day 
& 1 liopo hoou to bo able to give upon 
jublo acceptance.” Subsequently he 
wrote : ” 1 am triad In being able to 
inform you that the above-mentioned 
order lias been booked by my princi- 
pals & will send you official continua- 
tion in duo course.” Pltf.'s letters 
wore all slimed ” Niels Stornkcr ” 
without auy qualillcation : — Held : 
pltf. was contracting merely as agent., 
not as principal, Sc was not entitled 
to sue on the contract. — Stouakkr v. 
Southourk Sc Long, Ltd. (1920), 20 

a. it. n. a. w. 190.— aus. 

2467 ii. .J— An order for books, 

addressed to the publishers on a form 
apparently supplied by them, ro- 
quested dolivi ry through " your dis- 
tributors,” contained an ogn^ment to 
pay them (the distributors) at their 
office & provided that “ this mi lor to 
be binding shall bo accepted by them.” 
Tho distributors supplied the book**, & 
sued for tho price — Held : tho action 
was not maintainable. — W ise v. Kerb, 
11925] 1 VV. W. It. 819 ; 35 B. C. It. 
161.— CAN. 

2467 1. Agent real principal.] — Where 
an agont naino* his principal & makes 
the ooutraet as agent on Ills behalf, lie 
cannot enforce it, oven though he Is 
the real principal, unless the other 
party has affirmed tho contract with 
knowledge of the fact. — U laruow v. 
Hood, 11920] N. Z. L. It. 686.— N.Z. 

PART X. SECT. 1, SUB-SECT. 1.— 
A. (a) ii. 

2471 vl. Father dt son .] — A 

person acting for a disclosed principal 


In a contract is not liable thereon, 
unless there be circumatanoos to show 
that lie intended to render Idmself 
liable. The fact that a son residing 
with Ills father telephones for a 
physician to come & attend his father's 
servant who is ill, raises no presump- 
tion that tho son agrees to pay for such 
services. — Blkkckku v. Htutsman, 
11920] 3 W. W. It. 644 ; 64 1). L. It. 
002.— CAN. 

24831. Agent teal principal.] — Pltf. 
signed an ordor for the purchase of a 
tructor addressed to a co., for whom 
deft, claimed to have made tho sale as 
agont only : — Held : deft, was liable as 
tho real vendor. — Peterson v. Cush- 
man Motor Works, 11922] 2 W. W. R. 
1041 ; 07 13. L. It. 38.— CAN. 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (b) ii. 

• I. .] — Kvory person who in 

making a contract discloses the 
existence, but not tho name, of the 
principal on whose behalf he Is acting, 
is personally liable on the contract 
to the other contracting party. — 
Clabue v. Walch, [19181 3 W. W. R. 
975 ; 43 1). L. R. 757.— CAN. 

si. Person contracting for ** buyer.'*] 
—In pursuance of authority given by 
deft, his agents purchased snoop for 
pit 1. In nono of the telegrume between 
pltf. Si deft/s agents by which the 
purchase was arranged was dolt, 
named, but the last telegram from the 
agents contained the words ” Buyer 
confirms sale *’ : — Held : the words 
" Buyer conllrms sale ** showed that 
deft/s agents were contracting as 
agents, Sc relieved them from personal 
liability on the contract. — Murray r. 
Hopkins, [1919] N. Z. L. R. 689.— 
N.Z. 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (o) i. 

2497 v. .] — Where on agent for 

an undisclosed principal contracts on 
euoh terms as Import that he is the 
real & only principal, the undisclosed 
principal o&nnot sue or be sued on 
the contract. — West v . Dillican, 
11921 ] N. Z. L. R. 617.— N.Z. 

2497 vi. Agent real principal .) 
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— Where a person who purports to 
contract as agent for an un disclosed 
principal is in fact the principal in tho 
transaction. It Is not clear whethor or 
not ho is entitled to sue on the con- 
tract as principal. — G largo w v. Hood 
[1920J N. Z. L.. It. 586.— N.Z. 

2497 vli. Damage suffered by 

principal .] — In an action against ship- 
owners for payment of tho balance of 
tho contract price of goods for a ship, 
the shipowners counterclaimed for 
damages for broach of contract. In 
the course of tho action it appeared that 
tho shipowners were not the registered 
owners of the Bhip, but merely acted 
as managers for a co. which owned 
her : — Held : as pltfa. bad in tho cir- 
cumstances elected to treat deft*, as 
their debtors, dofts. were entitled to 
counterclaim for damages although the 
damages had been suffered by the 
principals whom they represented, Si 
not by themselves.— -Crajg Sc Co. v. 
Blackater, [1923] S. C. 472.— SCOT. 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (o) ii. 

2510 xiv. .] — Where a person 

makes a contract in Ids own name 
without disclosing either the name 
or existence of a principal, he is 
primarily liable on the contract to tho 
other contracting party, — U ladujb v . 
Waloh, [1918] 3 W. W. R. 976 ; 43 
D. L. R. 757.— CAN. 

2610 xv. .] — In an action for 

tho hire of a dredge obtained by deft. 

M. from pltf., relief was sought against 
deft. J. as undisclosed principal : 
— Held suspicious circumstances in 
the relations between M. & J. were not 
sufficient to support the judgment 
against J., in the face of the denial 
of defts. that any such relation 
existed. — Nova Sootia Dkkdgino Co., 
Ltd. v. Musqbave & Co. (1918), 52 

N. 8. R. 71 ; 40 D. L. R. 689.— CAN. 

2510 xvi. .1 — An agent, who 

does not clearly indicate to the third 
party that he is acting as an agent, is 
personally liable. — H ills v. Swift 
Canadian Co., [1928] 3 D. L. 1L 997.— 
CAN. 

2510 xvii. .1 — West v . Dilli- 
can, No. 2497 ante. — N.Z. 
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2516. Add. Annotation : — Generally, Mentd. Stokes i 
v. Whicher, [1920] 1 Oh. 411. 

2518* Add . Annotation : — Mentd. United States 
Shipping Board v . Strick, [1920] A. C. 545. 

2523a. Judgment obtained against undisclosed 
principal — Judgment unsatisfied.] — A per- 
son making a contract with fin agent, who 

M WJJL MCU<«U V/l U»U UUU1HV.1U9UU pi'lLll 1 1 Iftl , 

cannot sue the agent on the contract after 
having obtained judgment upon it against 
the undisclosed principal, even though such 
judgment is still unsatibfied. — London 
General Omnibus Co., Ltd. v. Pope (1922), 

38 T. L. R. 270. 

2530. Add. Annotation: — Mentd. United States 
Shipping Board v. Strick, [1926] A. 0. 515. 

2531. Add. Annotations : — As to (1) Refd. Ariadne 
S.S. Co. v. KcKelvie, [1922J 1 Jv. B. 518. 
As to (2) Refd. Universal Steam Navigation 
Co. v. McKelvio, [1923] A. O. 492. 

2537. Add. Annotations :— Refd. Ariadne S.S. Co. 
v. McKelvio, [1922] 1 K. B. 518 ; Universal 
Steam Navigation Co. v. McKelvio, [1923] 
A. C. 492. 

2542. Add. Annotations : — Refd. Ariadne S.S. Co. 
v. McKelvie, [1922] 1 K. 11. 518. Mentd. 
Brightman v. Tate, [1919] 1 K. B. 463. 

2543. Add. Annotation : — Consd. Kimher Coal Co. 
v . Stone & Rolfe, 119261 A. C. 11 1. Refd. 
Ariadno S.S. Co. v. McKelvie, [1922 j 1 K. B. 
518 ; Universal Steam Navigation Co v. 
McKelvie, [1923] A. C. 492. 

2544. Add. Anyiotation : — Consd. Kimber Coal Co. 
v. Stone & Rolfe, L1926J A. C. 414. 

2545. Add. Annotations :— Refd. Aiiadne S.S. Co. 
v. McKelvie, [1922] 1 K. 15. 518; Universal 
Steam Navigation Co. v. McKelvie, [1923] 
A. C. 492. 

2546. Add. Annotations : — As to (1 ) Consd. Ariadne 
S.S. Co. v. McKelvie, [1922] 1 K. B. 5118; 
Universal Steam Navigation Co. v. McKelvie, 
[1923] A. C. 492; Kimber Coal Co. r. Stone 

Rolfe, | L926 j A. C. 414. As to (2) Apprvd. 
Universal Steam Navigation Co. v. McKelvie, 
(1923] A. C. 492. Generally , Mentd. ltederi 
Akt. Transatlantic v. Drughorn, [1918J 1 
K. B. 394. 

2549. Add. Annotation: — As to (2) Refd. Ariadne 
S.S. Co. v. McKelvie, [1922] 1 K. B. 518. 

Agents also described as char- 
terers.] — A charterparty was expressed to be 
made “ between T. 11. S. & Co., agents for tlie 
owners ” of a steamer, “ & .1. McK. & Co., 
charterers,” & was signed “ For As on behalf 
of J. McK. & Co. (as agents), .T. A. McK.” 
The steamer was to load a cargo of coal on 
the Tyne & proceed to a foreign port, & 
provision was made for the payment by the 
charterers of demurrage in the event of the 
steamer being detained beyond the stipulated 
time either at the port of loading or at the 
port of discharge. The charterparty con- 
tained numerous other provisions imposing 
obligations on the charterers. The owners 
were aware at the time when the charter- 
party was signed that J. McK. & Co. were , 
acting for other persons. In an action by | 


the owners against J. McK. & Co. for deimir- 
rago at the port of discharge : - Held : defts. 
having signed as agents were not liable as 
principals to pay demurrage, notwitlistanding 
that they were described as charterers in the 
body of the charterparty. — Univeh sal Steam 
Navigation Co. v. McKelvie (J.) & Co., 
92 L. J. K. B. 647 ; 129 
L. T. 395 ; 39 T. L. R. 480 ; 67 Sol. Jo. 
593 ; 16 Asp. M L. C. 181 ; 28 Com. Cos. 
353, n. L. ; affg. S. C. sub nom. Ariadne S.S. 
Co., Ltd. v. McKelvie (J.) & Co., [1922 J 

1 K. B. 518, C. A. 

Annotation : — Refd. Kimber Coal Co. v. Stone & 
Rolfe, [1926] A. 0. 41 l. 

j 2550. Add. Annotation : - Mentd. Arnour v. 1 /oo- 
pold Walford (London), [1921] 3 K. B. 473. 

! 2553. Add. Annotation :— Refd. Universal Steam 
Navigation Co. r. McKelvie, [ 1923) A. C. 492. 

2563. Add. Annotations A.s* to (1) Consd. Kimber 
Coal Co. v. Stone & Rolfe, [1920| A. C. 1 14. 
As to (3) Refd. Universal Steam Navigation 
Co. v. McKelvie, 1 1923] A. C. 192. 

2564. Add. Annotation: — As to ( 1 ) Refd. Kimber 
Coal Co. v. Stono & Rolfe, [1920] A. C. 411. 

2566. Add . Annotations : — Consd. Ariadne S.S. 
Co. r. McKelvie, [1922] L K. B. 518 ; Univer- 
sal Steam Navigation Co. r. McKelvie, [1923] 
A. C. 492. 

I 2567. Add. Annotations :— Consd. Kimher Coal Co. 
r. Stone & Rolfe, IJ920| A. C. 111. Refd. 

j Ariadne S.S. Co. v. McKelvie, [1922] 1 K. B. 
518. Mentd. Universal Steam Navigation 
Co. v. McKelvie, L1923] A. C. 492. 

I 2571. Add. Annotation : — Overd. Universal Steam 
Navigation Co. v. McKelvio, [1923J A. (J. 492. 
Refd. Kimber Coal Co. r. Stone A Rolle, 
[1920| A. C. 414. 

2575. Add. Annotation :— Consd. Benton v. Camp- 
bell, Parker, T1925J 2 K. B. 410. 

2577. Add. Annotations As to (i) Refd. Westu- 
eott. v. llahn, [1918] 1 K. B. 495. Generally , 
Mentd. Sutro v. lleilbut, Symons (1917), 11 
Asp. M. L. C. 34 ; Boderi Akt. Aeolus v. 
Hillas (1925), 42 T. L. K. 09. 

2581. Add. Annotation : —Generally, Mentd. Uni- 
versal Steam Navigation Co. v. M< K cl vie, 
LI 923 J A. C. 492. 

2583. Add. Annotations : —As to (2) Refd. Univer- 
sal Steam Navigation Co. v. McKelvie, 
1 1923 J A. C. 492. Generally , Mentd. P«lgra\o, 
Brown v. Turid S.S., [1922] 1 A. C. 397. 

2584. Add. Annotation :— Refd. The lizzie, [1919] 
P. 22 

2585. Add. Annotation : - As to (I) Refd. Universal 
Steam Navigation Co. v. McKelvie, [1923] 
A. O. 492. 

2591. Add. Annotation : — Refd. Ariadne S.S. Co. 
v. McKelvie, [1922] 1 K. B. 518. 

2593. Add. Annotation : — Generally, Mentd. Rede- 
riakt. Argonaut v. Hani, [1918 J 2 K. B. 217. 

2594. Add. Annotation : — As to (2) Refd. Bennett 
r. Whitehead, [1920] 2 K. B. 380. 

2595. Add. Annotations :— Distd. Brughorn v. 
Roderiakt. Trans-AtJantic, [1919] A. U. 203. 
Mentd. Uederiakt Argonaut v. Hani, [1918] 

2 K. B. 247. 

action against the husband lo show 
that sho was In fact act lug as agent. — 
KATZVfAN V. OWNAllOMK ItLALTY UO., 

11924J 1 D. L. LI. 201 ; 2,0 O. W. N. 
333. — CAN. 


PART X. SECT. 1, SUB-SECT. 1.— 
B. (o) i. 

2591 lit. .1 — Where a wife con- 
tracting for the sale of a house signed 
a document in her own name without 


any indication that she was acting as 
agent for her husband, & expressly 
purported as owner to contract for 
payment to pltf. of the commission 
on the stde thereof : — Held : parol 
evidence was not admissible In an 
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Cases 2597—2695. English and Empire Digest Svpplemeni'. 


2597 • Add. Annotation : — As to (1) Consd. Kimber 
Coal Co. v. Stone & Rolfe, [1926] A . 0. 414. 

2599. Add. Annotation : — Refd. Ariadne S.S. Co 
v. McKeivie, [1922] 1 K. B. 518. 

2606. Add. Annotation : — Distd. Drughom v, 
Rederiakt. Trans-Atlantic, [1919] A. C. 203. 
Refd. Rederiakt. Argonaut v. Uani, [1918] 

2 K. B. 247. 

2608. Add. Annotations : — Generally , Mentd. Bar- 
ker v. Stickney, [1919] 1. KB 121 ; The 
Lord Htratli cona, [1925] P. 143; Palmolive i 
('o (of Ragland) v Freedman (1927), 4f ' 
T. L n 80 

2609. Add. Citations : — Rederiaktiebolaget 
Argonaut v. Uani, [1918] 2 K. B. 247 ; 87 I 
L. .J. K. B. 999; sub nom. Argonaut v. 
Uani, 14 Asp. M. L. C. 310. 

Add. Annotation : — Refd. Drughorn v. Rede- 
riaktiebolaget Trans-Atlantic, [1919] A. O. 
203. 

2609a. .] — The description in a charterparty of 

one of the contracting parties as “ charterer ” , 
does not, of itself, designate him as the only , 
person to fill that position. ' 

An action for breach of charterparty was i 
brought by persons claiming to be the un- 
disclosed principals ol a party described in 
the contract <is “ charterer,’’ & objection was 
taken to the admission ot evidence that jdtfs. 

in fact 11 jc charterers, on the ground 
that such evidence would contradict the i 
written contract : livid : the evidence was | 
admissible.- -D rughorn (F.), Ltd. o. Rede- 
IUAKTlKIiOLAGET Tl IANS- ATLANTIC, [ 1910] , 
A. (3. 293 ; 88 L. .1. K. B. 233; 120 L. T. 

70; 35 T. L. R. 73; 03 Sol. Jo. 99; 14 | 
Asp. M. L. (3. 400 ; 21 Uom. (las. 45, 11. 7,. ; 
afjij. S. (3. sub nom. Redeiii Akt. Trans- 
atlantic v. Drughorn, [1918] 1 K. B. 391, 

V. A. 

A h notation -Consd. A i in duo S *4. Co v. MlKcIvio, [1922] 

1 K. 11. 61 8. 

2610. Add. Annotation : .Is to (2) Refd. Keen r. 
Menr (1920), 121 L. T. 19. 

2613. Add. Annotation : Refd. Wilson v. United 
Fount Jos Rank, [1920] A. C. 102. 

2620. Add. Annotation : Refd. Ariadne S.S. Co. 
r. Me lvelvie, [1922] l K. B. 518. 

2634. Before this case, alter “ Sic, ?ww, Bills of 
Exchange Act, 1882 (c. 01), s. 20,” add ‘‘ ct, 
generally , Bills of Fxouange, Vol. VI., 
pp. 1 12-1 1 J 


2635 . Add. Annotations : —Retd. Elliott v \ , 
Ironside , [1925] 2 K. B. 301; Kimber i , 
Co. r. Stono & Hollo, [1926] A. C. 414; K vl ■ ' 
v. Dunster & Wakefield (1927), 43 T. L j; 
77 0. 

2639. Add. Annotations : — Refd. Pocahontas Fuel 
Co. v. Ambatielos (1922), 27 Com. Cas. 148. 
Mentd. The Tervaete, [1922] P. 259 ; The 
Colorado, [1923] P. 102 ; The Sylvan Arrow , 
[1923] P. 220; The St. George, [1926] P. 217; 

P. 182 ; The Stream 

Fisher, 

2655. Add. Annotations : — Refd. Elliott v . Bax- 
Ironside, [1925] 2 K. B. 301 ; Kettle v. Dun- 
ster Wakefield (J 927), 43 T. L. R. 770. 

2658. Add. Citation : — sub nom . Crew v . 1*etit, 3 
Nev. & M. K. B. 45G ; 2 Nev. & M. M. C. 309. 
Add. Annotation : — Refd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 301. 

2664. Add. Annotation: — As to (1) Refd. Kimber 
Coal Co. v. Stone & Rolfe, [1920] A. 0. 414. 

2665. Add. Annotations : — Consd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 301 ; Kettle o Dun 
stcr \ Wakefield (1927), 13 T. L li 770. 

2666. Add. Annotation : — Generally, Refd. Kettle 
v. Dunster A Wakefield (1927), 43 T. L. it. 
770. 

2680. Add. Annotations : — Mentd. London General 
Omnibus Co. v. Pope (1922), 38 T. L. R. 270 ; 

R. M. K. K. M. (Firm of) r. M. R. M. V. L. 
(Firm of), R. M. K. li. M. Somasundaram 
Ch(vtty o. M. R. M. V. L. Supramanian Chetty 
(1920), 95 L. J. P. C. 197. 

2686. Add. Annotations : — Refd. Weiss, Biheller & 
Brooks v. Fanner, [1923] 1 K. B. 220 ; West- 
minster Bank i IJ llton (1929), 130 L T 315 
Mentd. Weigall r. Runciman (1910), 85 L. J. 

iv. B. 1187 ; Manbre Saccharine Co. v. Corn 
Products Co., [1919| 1 K. B. 198 ; Gould v. 

H. 10. ct C. By. Co., L1920] 2 K. B. 180; 
Johnson v. Ta>lor, [1920] A. C. 141 ; Wilson, 
Uolgate r. Belgian Grain & Produce Co., 
[1920] 2 K. B. 1 ; Diamond Alkali Export 
Corpn. v. Bourgeois, [1921] 3 K. B. 443 ; 
Finn r. Shelton iron. Steel & Coal Co. (1924), 

131 L. T. 213 ; Sassoon r Internal toiuil Bank 
ing Corpn , [1 927] A C 711. 

2695. Add. Annotations : As to (1) Overd. Univer- 
sal Steam Navigation Co. v. McKelvie, [1923] 

A. C. 492 ; CcneraHiH Refd. Kimber Coal ( 'o. 

v. Stone cSi Rolfe, [1920] A. C. 414. 


PART X. SECT. 1. SUB-SECT. 1. — 

B. <c> it. 

I \\ Im 10 a rout tact is 
.to b\ an agent in Ins own 
name A the ttiius Ihoiouf Hourly 
imiunli isoiial hablliu tlx ugt nt 
ih poisnn.ilh ho ami h> Hit* tout tact, 
roga idles** til ids jiitintion. unhss It 
can ho shown l»\ ovtnnsu evidence 
that tin to was an < \prcss ngi cement t 
that tla* agent should not bo iiuhlo A > 
that tint oontiuot icudeiing him liable ! 
was so drawn bv mist akt ( i lmti »\ 
lli'ttM, lli'Munun oi* W ui i oui>. 
No. 2SU, A lMsm.it, [1918J 1 \\ . \\ . K. 
.515 ; 39 D. L. It 61(5 ; 11 husk. L R. , 


sm. Salt of slum* }- An in- 

\oMtor purchased. fiom a ehai tiled 
uooountant 160 shares in a co.. paid tlu* 
prior then tor, A received from the char- 
tered aooountant n roeiipt , which oc- 
know lodged pu> incut of the price of 160 
share* A’ oonolmleil witli those wort Is : 

•* the Haiisfot for which will he sent 

J 'ou for signal urt* in duo course.” 

n an action at the instance of the 
purchaser agalust the churtered no- , 


ommtant for tiunslci <»f the shares 
or rt*pa\iuont of tin' pnee deft dcnlt d 
habilitv, a\crnng that his jiosiMou in 
the tiausactiou was mcrcl> that ol an I 
agent for a disclosed principal.— 1 
Held: ou the terms of the receipt | 
deft wuh personally liable to imp To- j 
ment the contract ol Halo, 4c it w’iv* 
incompetent for him to adduct paiol , 
cvulenoe to show’, in contradiction of | 
its terms, that he was merely an agent. 
—Lindsay r. Ckaiu. lltflO] S. C. 1»» ; 
6(5 h n. U3 ; 11918] 2 8. L. T. 321. 
—SCOT. 

PART X. SECT. 1, SUB-SECT. 2.— 

t * .] — A clause m a 

document under seal purporting to i 
bind a person as principal of one of , 
the p.u tics, cannot so bind lam where 1 
the deed w’os not executed by him 
or executed in his name. — Battlj: 
Ckkpk Toasted C'dr.n Fi,akk Co. v . 
Ket.iooo Toastcp Cohn Flake Co., 
1192.51 4 1). L. Ii. 543 — CAN. I 

PART X. SECT. 1. SUB-SECT. 4.-- 

B. («). | 

an. Failure of forciffn principal to j 

68 


jmjorm contt act. l)tits , acting on 
bolialt of a foioign slnpownei, who pio- 
posed to establish a si rwee liom 
11 alllux to Hn\ana A othei southern 
jiurh, contracted in then own name 
with pltt to prosidc Ppaci on ih< ship 
foi a slujmicnt of timbei to he earned 
from llalilux to Buenos Ajies. The 
ploposed seiMCO w’as abandoned by 
tla shipownei, so that the eontiaet 
entered into hj defts. could not he 
porlorim d . — litld theie tuning been 
failuie on defts.* pait to disclose that 
tlie> wore moiely tueting in the capacity 
of agents ior a fonigu principal, they 
wote liable to pltf lor damages result- 
ing from cancellation of the ship’s 
sailing.— SiiLrviui & Mouse Lumber 
C o. 1 mokpok\tkd r. Mvruuus (1. 1L) 
A >un, I1920J 2 D. L. It. 457 ; 5b 
N It. 4(50. - CAN. 

PART X. SECT. 1, SUB-SECT. 5. 

2712 il. On behalf of unincor- 

porated binly .] — An othoer of a brother- 
hood lodge, an unincorporated body, 
who as Much officer on behalf of the 
lodge borrow* money Ac signs docu- 



2726. Add . Annotations: — As to (2) Refd. Public 
Works Comrs. v. Pontypridd Masonic Hall 
Co., [1920] 2 K. B. 233. Generally , Retd. 
Rowland v. Air Council (1923), 39 T. L. R. 
228. 

2727. Add. Annotations : — Reid. Public Works 
Comrs. v. Pontypridd Masonic Hall Co., 
f 1 920 ] 2 K. B. 233 Mentd. Mackenzie- 
Kennedy v. Air Count il, [1927 1 2 K B. 517 

2728. Add. Annotation : - Mentd. Public Works 
Comrs. v. Pontypridd Masonic llall Co., 
[1920] 2 K. B. 233. 

2729. Add. Annotation : — Folld. Hosier v. Derby 
(Earl), [1918] 2 K. B. 671. 

2731. Add. Annotation : — Refd. Johnstone v. Ped- 
lar, [1921] 2 A. C. 262. 

2733a. For declaration as to meaning of con- 

tract.] — By a contract made between pltfs. 
A the Secretary ol State for War the Secretary 
of State hired lrom pltfs. a steam engine \ r 
hay press upon t lie terms that the engine 
should be used only for the purpose of work- 
ing the press. Pltfs. brought an action 
against deft., who was Secretary ol State for 
YVar at the date of the writ, but at the date 
of the contract did not nor did lie now hold 
that office, alleging that deft, had im- 
properly used t lie engine tor other than the 
specified purposes, iV claiming a declaration 
that pltfs. were entitled to compensation 
lor the improper use of the engine, tV certain 
other declarations as to the construction A 
meaning of the contract field : the action 
was not maintainable. It could no more be 
brought against a servant of the Crown lor 
a declaration as to what the contract meant 
than for substantive relief upon the contract 
itself. — Hosier Brothers v. Derby (Karl), 
[JOES] 2 K. B. 671 ; 87 E. .1. Iv. B. 1009 ; 119 
E. T. 351 ; 31 T. E. R. 477, C. A. 

2734. Add. Annotatio?i .*— Consd. R. v. Income Tax. 
Special Purposes Comrs., Ex p. Dr. Barnado's 
Homes National Incorporated Assocd., [1920] 
1 K. B. 26. 

2742a. On order of secretary of mess 

committee.J — Ea^celles v. Rati in un, No* 
701a, ante. 

2748. Add. Annotation Consd. Edwards v. 
Porter (1924), 11 T. E. R. 57. 

2749. Add. Annotations : — Consd. Edwards v. 
Porter, McNeall v. Hawes, 11923] 2 K. B. 
538 ; Edwards v. Porter (1921), 41 T. L. R. 
57. 

2751. Add. Annotation Refd. Edwards a. Porter, 
McNeall r. Hawes, [1923] 2 K. B. 538. 


Vol. I.— Agency. Cases 2726- 2807. 

2752. Add. Annotation : — Refd. Edwards v. Porter, 
McNeall v. Hawes, [1923] 2 K. B. 538. 

2753. Citations : — For “ 1*. C.” read “ n. E.” 
idd. Annotation : Mentd. RutTy-Arncll, etc., 

Co. v. R., [1922] 1 K. B. 599. 

2753a. Sale of goods— Principal not entitled 

to sell.J — \\ here an agent purports to mako 
a contract for a principal to buy goods, 
w bet her ascertained or not, or to sell unascer- 
tained goods, disclosing the fact that ho is 
acting as agent, but not disclosing the name 
ol his principal, he is personally liable to the 
j purchaser il it afterwards appear that the 
1 principal had no right to sell, it being pro- 
i sumed that the purchaser would be unwilling 

to contract solely with an unknowm man. 
But this presumption does not exist where a 
specific chattel is so sold, it being impossible 
to suppose that a purchaser would impose or 
I an agent accept such a liability. Benton v. 

Campbell, Darker \ Co., I i 9251 2 K. 

410 ; 91 E. .1. K. B. 881 ; 131 1,. T. 60; 89 
3. P. 187; 41 T. E. R. 062 ; 60 Sol. Jo. 842, 
D. C. 

2757. Add. A unoiation : --Is* to (1 ) Consd. Edwards 
; r. l*orti'r (JD2J). 41 T. I,. It. 57. 

I 276X. Add. Annotation : -./Is' to (I!) Refd. Kilwerds 
, v. Porter, McNeall r. llawes, [1923] 2 K. B. 

I 538. 

2763. Add. Annotations : As to (1 ) Refd. Kdw T ards 
| v. Porter, MiNeall r. Hawes. [1923] 2 K. B. 

1 538 ; Edwards v. Porter (1921), 11 T. E. R. 

j 57. As to (2) Refd. h'c Wmglields, [19231 2 
! K. B. 112. 

2769. Add. Citation .-—13 Asp. M. E. C. 463. 

2777. Add. Annotation : - Consd. Edwnids v. 
| Dorter, McNeall v. Hawes, [ 1923 | 2 K. B. 538. 

I 2778. Add. Annotation : Mentd. Brandon v. 

| Michel ham (1919), 35 T. E. IE 617. 

2780. Add. Annotation : Consd. Edwards v 

| Porter (1921), 4 J T. E. R. 57. 

I 2786. Add. Annotation : — Gem rally, Mentd. Sun 
1 '' ’ Hoc. v. Western Suburban A Harrow 
j Road Bldg. Hoc., [1920] 2 Ch. 111. 

2788. Add. Annotation : - Refd. Smith v. Busk<*11, 
Buskell v. Smith A (1. W. R\., [19I9|2 K. B. 
362. 

2795. Add. Annotation s .* Reid. Edwards r. 

Porter, M< Neall v. Hawes, | 1 923 1 2 K. B. 
538; Edwards v. Porter (1921), 41 T. E R. 
57. 


2807. Add. Annotation : - Refd. Holt v. Markham, 
[1923] 1 K. B 50 E 


merits purporting to obligute it to 
repayment, is personally liable foi 
repayment, having contracted for a 
principal who had no existence* in law. 

Fixlax v. Black, 1 1921 j 2 \\ . \\ . It. 
907.— CAN. 

sp. Kill of exchange accepted — In name 
of non-existent company.) — Deft, a 
member of a firm, U & S., represented 
& w*ar ranted to pltf. that HAS Co , 
Ltd , who an Incoiporuted co & that 
lie was authorised by it to acoe.pt a 
bill of exchange a-. It* ugent He 
accepted a draft In the name of the 
co Ac pltf. upon the faith of such 
assertion & warauty discounted the 
draft. H. & h. Co , Ltd., wcie not 
then an incorporated co. — Held • 
deft., by his acceptance of the draft 
in the name of a non -existing corpu., 
warranted & represented that there 
was such a corpn. in existence & that 


ht had authority to accept the draft i 
lor that eo , At not huvinpr any sucii 1 
authority, he whh oersonally liable ' 
foi the amount of the draft A: the costs 
A: t*\]>erneH incurred by pltf in cn- 
de.u\ourlng to collect sumo from II. 

e. ‘flA Ti’i kld (1 990 > “ iH N T I ? ~1 :i * j 
5H IJ L It 130 - CAN. 


PART X. SECT. 1, SUB-SECT. 7.— A. 

2748 v. J — In an action foi j 

breadi of warranty of authority, the 
cause of action ih the trench of the 
expre ss or Implied promise of the person 
who assume* to act as agent that he 
I has authority so to act. the con- j 
Hidcration necessary to mako tliat | 
i pioinise binding being found In the 
! action of the other party in entering 
{ into the contract. PJtf. in such an 
at I ion need not establish that in 


believed deft 's representation that he 
had authority, though il must uppeui 
that ho acted in reliance upon it 

» v Bkow'n, 11993 J V. L R 110 
-AUS. 

7.-B. 

27661. Thud parly in error as to 
actual scope of awnt's authority . J — 
l>oft , as agent of absentee land lords, 
Instrue ted pltl., «i Holr., It* distrain for 
rent on certain goods A claim was 
made to the good- by a chattel mtgee , 
wIiomj right was contested by pltf. 
under instructions from deft., whose 
authority for sin h pro< codings was 
later rej»n hated by the landlords: — 
Held • pltl touhl mover from deft. 
Ills cost* of the in tc*r pleader proceed- 
ings upon a warranty of authority. — 
C'unljfke v. Blasta. 11920 1 3 W W It. 
898 ; 64 1). L. it. 190.— CAN. 



Cases 2812—2943. English and Empire Digest Supplement. 


2812. Add. Annotation : — As to (2) Refd. Archangel 
Saw Mills v . Baring & A.-G., Steam Saw Mills 
v . Baring & A.-G. (1921), 37 T. L. R. 857. 

2814a. Agent receiving proceeds of sale of goods 
for credit of foreign Government.] — In 1917 
pltfs., under licence from the Russian 
Imperial Govt, exported timber to this 
country, &, in accordance with the con- 
ditions of the licence, paid the purchase- 
money received by them for the timber to 
deft, bankers tor the credit of the Russian 
Govt. They then became entitled to receive 
from the Govt, in Russia an equivalent 
amount in roubles at a fixed rate of exchange. 
Jn Mar. 1917, the Imperial Govt, was over- 
i brown by a revolution, & was succeeded by 
a Provisional Govt., which in its turn, was, on 
Nov. 7, 1917, displaced by the Bolshevists, 
who, on Dec. 13, forcibly dissolved the 
Constituent Assembly & established a Soviet 
Republic. Pltfs. having received no roubles 
in Russia, brought actions against the 
bankers to recover two sums of money, one 
of which was paid to them by pltts. in the 
second action before Nov. 7, & the other by 
pltfs. in the first action on Nov. 9, at which 
date they did not know of the Bolshevist 
revolution. Pltfs. in both actions alleged 
that the bankers & the Russian Govt, were 
merely trustees lor them, A the money having 
been paid under a contract, the consideration 
for which had entirely failed, they were 
entitled to recover. Pltfs. in the first action 
further contended that they had paid the 
money under a mistake of tact, & on that 
ground also they were entitled to recover it : 
—Held : (1 ) this money had been paid to the 
bank as agents for tiio Russian Govt., & the 
ct. would not order payment of it in the 
* of that Govt, or its representatives ; 
(2) the bank were entitled to keep the money 
in their hands, but must undertake not to 
part with it wit] tout notice to pltfs. & an 
order of the ct. —Steam Saw Mills Co. v. 
Baiuno Buothehs & Co., Archangel Saw 
Mills Co. t». Baring Brothers & Co., 119221 
1 Oil. 21 1; 91 L. J. Ch. 325; 12(1 L, T. 
403 ; 3ST. I,R.200; 00 Sol. Jo. 1 70, C. A. 

2818. Add. Annotation* : — Consd. Scottish Metro- 
politan Assce. v. Samuel, [1923J 1 K. B. 348. 
Refd. British American Continental Bank v. 
4 Bank for Foreign Trade, [1920j 1 

2826. Add. A n notations : — Apld. Admiralty Cornrs. 
t\ National Provincial Ac Union Bank of 
England (1922), 127 L. T. 452. Dlstd. Steam 
Saw Mills Co. v. Baring, Archangel Saw Mills 
Co. v. Baring, [1922J 1 Oh. 244. Consd. 


British American Continental Bank v. British 
Bank for Foreign Trade, [1926] 1 K. B. 328. 
Refd. Jones v. Waring & Gillow, [1928] A. 0. 
670. 

2828. Add. Annotations : — Consd. Scottish Metro- 
politan Assce. v . Samuel, [1923] 1 K. B. 348. 
Refd. British American Continental Bank v. 
British Bank for Foreign Trade, [1926] 1 EL. B. 
828. 

2831. Add. Annotation: — Consd. Guaranty Trust 
Co. of New York v. Hannay, [1918] 2 K. B. 
623. 

2834. Add. Annotation: — As to (1) Refd. British 
American Continental Bank v. British Bank 
for Foreign Trade, [1926] 1 K. B. 328. 

2839. Add. Annotations : — Refd. Marshall Shipping 
Co. v. Board of Trade, [1923] 2 K. B. 343. 
Mentd. Glamorgan County Council t>. Glas- 
brook, [1924] IK. B. 879. 

2841. Add. Annotations : — Refd. Holt v. Markham, 
[1923] 1 K. B. 504; Jones v. Waring & 
Gillow, [1926] A. C. 670. Mentd. Chilling- 
worth v. Esche, [1924] 1 Ch. 97. 

2866. Add. Annotation : — Folld. Hosier v. Derby 
(Earl), [1918] 2 K. B. 671. 

2867. Add. Annotation : — Consd. R. v. Income Tax 
Special Purposes Comrs., Ex p. Dr. Barnado’s 
Homes National Incorporated Assocn., [1920] 
1 K. B. 26. 

2888. Add. Annotations : — Consd. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 328 ; Jones v. Waring 
& Gillow, [1926] A. O. 070. 

2895. Add. Annotation : -Refd. Lawrence r. Hayes, 
[1927] 2 K. B. 111. 

2899. Add. Annotation : — Refd. McCreagli v. Judd, 

' [1923] W. N. 171. 

1 2916. A 4 

v. Vanderpurap (1920), 64 Sol. Jo. 324. 

2917. Add. Annotation : — Mentd. G. N. Ry. v. 
L. E. P. Transport & Depository, [1922] 2 
| K. B. 

2924. Add. Annotation : — Refd. Belvedere Fish 
Guano Co. v. Rainham Chemical Works, 
Feldman & Partridge, Ind Ooope v. Same, 
[1920] 2 K. B. 487. 

2926. Add. Annotation : — Consd. Weld-Blundell v. 
Stephens, [1920] A, C. 950. 

I 2940. Add. Annotations: — Refd. Underwood v. 

| Bank of Liverpool, Same v. Barclays Bank, 

[1924] 1 K. B. 775; London & Montrose 
Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67. 

2943. Add. Annotation : — Refd. Jones v. Waring 
I & Gillow, [1925) 2 K. B. 012. 


PART X. SECT. 1, SUB-SECT. 8. - 
A. (a). 

2808 01. - tiubject to special 

terms .1 — l Ilf. listed land with doftw. 
for sale. Heft*. hoc tired a prospective 
purchaser, niching from 1dm 11,000 
tut deposit Sr gave a receipt netting 
out the ter ns of sale Sc conoludiug 
: Money to he refunded If 

Gray FCntata fail to deliver an per 
agreement.” The purchaser refused 
to complete : — Held,: deft*. In their 
receipt undertook an obligation to the 
purchaser to hold the deposit on hi* 
behalf, tic pltf. could not recover the 
money from deft*, as If it had been 
received bv them tdmply Ac solely on 

l*",, „ t>. MORCHWON 

Ti ,m2J 3 


2809 I a. — 


u vendor has agreed to pay a corn* 
mission to his agent & ha* agreed that 
the amount received by the agent a* 
a deposit from the purchuser should be 
retained by tho agent lu part paymeut 
of such commission A: bus given security 
for the balance, the deposit must be 
treated a* puid over to the vendor, & 
in an action for moue> had tic received 
It is only from the vendor that It can 
bo recovered. — Brunhtrttkr v. Zusu- 
inu. 119181 3 W. W. R. 646.— CAN. 

PART X. SECT. 1, SUB-SECT. 8.— 

A. (b) ii. 

2828 v. .] — If a bank pays 

money on a forged cheque to au inno- 
cent ageut who at the time informs 
| the bank that he is an agent it not a 
s principal, & who before discovery of 

. ) the forgery pay* the money over in , — .. — 

-• J — n here I accordance with instructions received 1 sued for conversion 


from his principal, tho bank cannot 
recover the amount from such agent. — 
Banquk d’Hocuelaqa v. Marshall. 
119211 2 \V. W. It. 496; 31 Man. 
L. U. 242.— CAN. 

PART X. SECT. 2, SUB-SECT. 2.— 

A. (b). 

2918 i. General rule .] — Where a third 
party has suffered loos or injury he 
ho* no right of action against an agent 
personally unless the agent ha* been 
guilty of a wrong or a breach of trust. — 
W i NTKRMunt v. Moulton (1922), 65 
D. L. It. 653.— CAN. 

PART X. SECT. 2, SUB-SECT. 2.— 

B. 

2944 1. Agent holding poods for 
principal — Absolute refusal to true 


l principal — Absolute refusal to true 
{ owner } — A servant or agent can be 
I sued for conversion of a chattel mtge. 



2951* Add. Annotation : — Refd. Banbury v. Bank 
of Montreal, [1918] A. 0. 620. 

2953. Add. Annotation : — Consd. Edwards v. 
Porter (1924), 41 T. L. K. 57. 
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2955. Add. Annotation : — Mentd. Glicksman v. 
Lancashire & General Assce., [1925] 2 K. B. 
593. 


Part XI. — Duration and 

3012. Add. Annotation : — Mentd. Hamilton v. 
Caldwell (1919), 88 L. J. 1\ C. 

3014. Add. Annotation : — Refd. Payzu v. Saunders, 
[1919] 2 K. B. 581. 

3017. Add. Annotation :~ — Mentd. Edwards v. 
Porter, McNeall v. Ilawes, [1923] 2 K. B. 538. 

3025. Add. Annotation : — Refd. Re Vuleaan Coal 
Co., Harrison v. Harbottle, [1922] 2 Ch. 00. 

3027. Add. Annotation : — An to (1) Folld. Schostall 
v . Johnson (1019), 30 T. 1,. R. 75. 

3027a. — Agent not interned.] — In Aug. 

1912, pltf., who was an Austrian subject 
residing ip this country, made with dofts., 
who were sugar brokers in L., a contract 
whereby for three years ho was to have a 
share of the commissions & profits on certain 
business introduced by him At was to assist 
in defts.’ general business in return for a 
share of the profits. War broke out between 
England & Austria in Aug. 1914, but pltf. 
was exempted from internment & was 
allowed to travel between his house & defts.’ 
place of business. In Sept. 1014, defts. 
wrote to pltf. that in the circumstances the 
agreement was null A: void, A: gave him to 
understand that it was of no use for him to 
attempt to do business for them any longer. 
In an action for breach of the contract : — 
Held : the status of pltf. as the subject of an 
enemy State did not in the circumstances 
make the contract impossible of performance, 
& pltf. was entitled to damages. — Schostall 
v. Johnson (1919), 30 T. JL. It. 75. 

3028. Add. Citations : — a ffd., [1018] A. C. 239; 
87 L. J. K. B. 410; 118 L. T. 120; 34 
T. L. It. 200 ; 02 Sol. Jo. 290, H. L. 

Add. Annotations: — As to (1) Refd. Erte 1 
Bieber v. Rio Tinto Co., [1918] A. C. 200. 
As to (2) Distd. Fried Krupp Akt. v. Orconera 
Iron Ore Co. (1019), 88 L. J. Ch. 304. Refd. 
Naylor, Benzon v. Krainische Industrie 
Gesellschaft, [1918] 1 K. B. 331 ; Rodriguez 
v. Speyer, [1919] A. C. 59. Generally , Mentd. 
lie Munster, [1920] 1 Ch. 208 ; lie Ferdinand, 
Ex-Tsar of Bulgaria, [1021] 1 Ch. 107; 
Re Rush, Warre v. Rush, [1923] I Ch. 38. 

3029. Add. Annotations: — As to (2) Refd. Naylor, 
Benzon v. Krainische Industrie Gesellschaft, 


Termination of Agency. 

[1918] 1 K. B. 331. Generally , Mentd. 
Rodriguez v. Speyer, [1919] A. C. 59 ; Re 
Sutherland Duchess, BecliofC v. Bubna (1921), 
05 Sol. Jo. 613. 

3030. Add. Annotation : — Refd. Schostall r. John- 
son (1919), 30 T. L. It. 75. 

3040a. .] — By an underwriting contract 

dated Dec. 3, 1919, a syndicate agreed with 
a co. in consideration of a commission to 
subscribe for 150.000 of 350,000 shares to be 
ofiered to tho public by a prospectus then 
about to be issued, & all allotments to tho 
public were to bo applied in relief of the 
syndicate’s obligation to take up the 150,000 
shares. By a sub-underwriting letter applt. 
agreed with the syndicate to subscribe 
10,000 of tho 150,000 shares underwritten 
by them Ac stated : “ Wo now band you 

application for the shares heioby under- 
written by us together with cheque ior £1,250, 
being deposit of 2s. 0d. per share.” Tho 
letter also provided that applt. was only to 
be allotted Ac pay for so many of the 10,000 
shares as should behis due proport i on of the 
shares not taken up by the public, Ac that 
be was to receive a commission on the shares 
sub-underwritten by him. The letter also 
contained this clause : “ This contract Ac our 

* said application shall, notwithstanding any 
withdrawal on our part Ac/or any repudiation 
of our responsibility hereunder, or under 
the said application form, be sulficient to 
authorise & empower the directors to allot 
to us the ala ve-mentioned share's Ac enter 
our name in the register ot members in 
respect thereof.” Applt. did not in tact 
sign or hand to the syndicate any written 
application to the co. for tho 10,000 shares 
as contemplated by the sub-underwriting 
letter, but be handed to the syndicate the 
letter together with bis cheque lor £1,250 in 
their favour. On the issue of the prospectus 
only 55,000 shares were applied for by the 
public. On Dec. 12 the syndicate verbally 
applied in their own name' Ac in tno names of 
soveral sub-underwriters including applt. ior 
an allotment of tho total amount of the* shares 
wliich they were bound to take up Ac paid 
with their own cheque for tho total amount 


claimed by pltf. from tho master o 
principal, where the refusal by buc! 
icrvant or agent to deliver it to th< 

? ltf. 1 b absolute. — A dvance Rumkli 
'hreriiek Co., Incorporated v 
Service, [1919] 2 W. W. R. 647 
12 Saak. L. R. 294.— CAN. 


PART X. SECT. 2. SUB-SECT. 
B. ( 1 ). 


2 .— 


2950 I. Misrepresentations — Reck- 
ess.] — Deft., as agent for tbe owner, 
induced pltf. to purchase a grocery 
business. Pltf. claimed damages from 
deft, on the ground that he had induoed 
her to purchase the business by mi* , 
representations. The Jury found that 
the representation*, made were untrue, 


that they had been mode by deft, 
recklessly & without regard to their 
truth or falsehood, & that they had 
induced pltf. to purchase the business : 
— Held: the jury was Justified lu 
treating deft.’s statements as definite 
representations & in concluding that 
they were rriado to Induce, & did 
Induce, pltf. to buy tbe business. — 
Easterbrook c. Hopkins, [19181 
N. Z. L. R. 428.— N.Z. 

PART XI. SECT. 2, SUB-SECT. 1.— A. 

2965 vii. .] — In an ordinary 

bouse agent's agreement the principal 
may revoke tho agent's authority at 
any time before the agent has fully 
performed what he was authorised to 

71 


i do. — Tynan v. A'Heckii/i r, [1923 J 
V. L R. 412.— AUS. 

I 2965 viii. .J-A contract of 

agency chu in the absence of a term, 
CAprcH" or implied to the oontrtirv, 
bo .terminated ut the will of either 
paity. — J* ojj,aki> v Oiuhon, [1924J 
4 D L. It. 364 ; 55 O. L. R. 424 ; 
varying 64 O. L. It. 419.— CAN. 

PART XI. SECT. 3, SUB-SECT. 1. 

sp. Death of principal — Power to oon- 
vey land.] -Held: under a power ot 
attorney executed by M.. who died in 
1919, her attorney could execute a 
valid transfer of her land, after her 
death. — McCarty (1920), 53 D. L. R. 
249 : 47 O. L. R. 285.— CAN. 
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of the api>lioation money. On the same day 
the co. allotted to applt. 6,334, being Ins 
proportion of the 10,000 shares under his 
suh-underwnting letter. On Dec. 22, applt. 
wrote to the co. withdrawing his application 
fa j stares, meaning hie sub-underwriting 
letter, but on Pec. 'JO the co. sent him the 
uuifd formal notice of the allotment to him 
of 6,334 shores. On motion by applt to 
rectify the register by removing his name 
then ‘train os the holder of the 0,334 shares.— 
J](UI : the authority given by applt. to the 
vindicate to apply for shares was a con- 
i inning A' irrevocable authority coupled with 


an interest which he was not entitle \ 
withdraw . — Re Olympic Beinsuranci * 
Pole’s Case, [1920] 2 Ch. 341 ; 89 L. ) < !. 
614 ; 123 L. T. 780 ; 36 T. L. R. 0 91, (-. « 
Annotation Mentd. Re Greater Britain Inscc. 

Ex p. Brookdorff (1920), 124 L. T. 104. 

See, generally, Companies, Vol. IX., pp. it, ■. 
cl seq. 

3041. Add. Annotation: — Mentd. Prosperity , . 

Lloyds Bank (1923), 39 T. L. B. 372. 

3057. Add. Annotations : — Refd. Cheshire v. 
Vaughan, [1920] 3 K. B. 240; MaekeU v. 
Hill, [1921] 3 K. B. 157. Mentd. Cohen v. 
nil!, [1922] 2 K. B. 37. 
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AGRICULTURE. 

N°TK.— : Thc Act now in force in England is “ Agricultural Holdings Act, 192:$ (r. 9),” herein referred 
to as A. n. Act, 1923. Ike Act repealed ( infer alio) A. II. Act of 1908 (c. 28). 

Owing to the statutory extensions in the law since* the original 'volume was published the following 
new sub-sections have been added to Tart Y., Sect, 3 : 

Sub-sect. la. — Compensation for Increased or Diminished Value or Holihnu (sec p. 77, pouf). 
Sub -sect. 3a. Compensation for Enforcement of Proper Cultivation (see p. 7b, post). 
Sub-sect. 36.— Ascertainment of Compensation {see p. SO, post). 

Part 1. -Definitions. 

Add the following cross-rcferencc : — “ Market garden."} — See Nos. 207b, 207c, post. 


Part II. — Commencement, Duration, and Termination of 

Agricultural Tenancy. 


4. Add. Ann of aliens : -Refd. Croft r. Blav, 
[1919] 1 Oh. 277 ; Simmons v. Orosslev, 
(1922] 2 K. B. 95. 

19. Add. Annotation : — As to (2) Refd. 7»V liebing- 
ton’s Tenancy, Bebington v. Wildman, 
[1921] 1 Clx. 559. 

24a. Agriculture Act, 1920 (c. 76), s. 28 — To what 
tenancies applicable.] — The above sect., which 
renders a notice to quit a holding invalid if 
it purports to determine the tenancy before 
the expiration of twelve months from the 
end of the then current year of tenancy, 
applies not only to the case of a yearly 
tenancy but to all contracts of tenancy in 
which a notice to quit is required to deter- ] 
mine the tenancy, including a lease for 
twenty-one years with an option to either 
party to determine it on six months’ notice 
at t he end of the first seven or fourteen years 
of the term. A notice to quit includes n 1 
notice to determine the* tenanev. Kdkll v. 
Ddlteu, [1921] A. <\ 38 ; 93 L. !l. K. B. 28(1 ; 1 
130 L. T. 390 ; 40 T. L. B. St ; 08 Sol. Jo. 
183, II. L. j 

29a. Termination of tenancy — Whether matter for 
arbitrator — Under Agricultural Holdings Act, 
1923 (c. 9), s. 16.] — A question whether a 
tenancy has terminated or not is not a 
“question or difference arising out of the 
termination of the tenancy” within the above 
sect. — Simpson v. Batey, [1924] 2 K. B. 000 ; 
93 D. J. Iv. B. 919 ; 131 L. T. 721 ; 08 Sol. Jo. 
751, (\ A. 

Annotations • Expld. R c Powell, Exp. Camden. [192f>J 1 


K.R.GI1. Consd. Low there. Cllflonl, 11027! IK,!! K50. 

Refd. Harrison r. Hidgwaj ( 10270, 1 .‘13 L. T. 298. 

29b. S. P. R. v. Powell, Exp. Camden (Marquis), 
[1925] 1 K. B. 041; 91 L. J. K. B. 133; 132 
L*. T. 700; 89J.P. 01; JIT. L. B 277; 23 
L. (1. B. 391, I). V. 

Annotations' —Consd. Low t her ? .Clifford, [ 19 '71 1 K. 0. 1110. 

Retd. Harrison r. itidgway ( 1 1)2. »), 1 53 L. T. 2.H. 

29c. Whether condition precedent to arbitra- 

tion — Under Agricultural Holdings Act, 1923 
(c. 9), s. 16.] — The words “arising out. of the 
termination of the tenancy of the holding** 
in the above sect, apply to t tie whole* ol the 
preceding part of sub-sect. 1 of the sect., A 
the determination of the tenancy is a con- 
dition precedent to the right to demand the* 
appointment ol an arbitrator.- -It r. Powell, 
Ex p. Camden (Marquis), [ 19251 1 K. B. (Ml ; 
91 L. .T. K. B. 433; 132 L. T. 70C> : 89 J. P. 
64; 41 T. L. JL 277 ; 25, L. (i. It. 391, 1). C. 

Annotations • Folld. linn Non r. Itidgway (192:,), J33 L. T. 

238. Consd. Lowtlu r. (’lifford, 119271 I K. It. 1 HO. 

29d. &. P. IIarrtson v. Biimiway (1925), 133 L. T. 
238 ; 23 L. G. B. 431, D C. 

Annotation : Consd. Lowthei r < Mi fiord, [ 1 9271 1 K. It. 130 

30a. Agricultural Land Sales (Restriction of Notices 
to Quit) Act, 1919 (c. 63)- Application of 
Act.] -Sect. 1 of the above AH, rendering 
null A void notices to quit in t ho event of 
sales, applies (1) where tin* sale* is a sub-sale 
of ari interest under a previous contract; 

(2) to equitable as well as Je^al owners; 

(3) where notice is by one person A. sale by 
another; (1 ) to t he w holt* holding, alt hough 


PART I. | 

st. " Market garden.” — Not experi- 
mental bulb growing establishment. ] I 
— Wattlks v. Hunter, 11927 J 3. C. 
310.— SCOT. 1 

PART II. SECT. 3, SUB-SECT. 2.— A. 

sv. Joint tenants in possession l/y tar it 
relocation — Not ire to terminate given by 
one tenant.] — Two brothers were part- , 
ner& Ac joint tenants under a lease 
renewable by tacit relocation. The 
older brother, the active partner, gavo 
notice in writing to the landlord that 
he intended to leave the farm. Sub- 
sequently they declined to remove 
from tho farm, on the ground that the 
notice being' in the name of one of tho 
joint tenants only, was insufficient to 
prevent renewal of t he lease by tacit reio- $ 
cation: — Held: (1) the notice neces- 
sary, under A. H. (Scotland) Act, 1008 I 


(e. (J t ), s 18(1), to prevent tux it relee, i - 
lion, might be ei veil by a duly out horlsed | 
agent for the tenant : (2) as tho evi- 
dence showed that tho elder brother 
had sufficient authority to terminate 
the lease on behulf ol tho partners, tho 
notice given by him was < Jfcctuul to 
prevent tacit relocation, although the 
fuel that ho was act in? both for him- 
self A: as agent for his brother did not 
appear ex fane of the notice. — (»kaham 
r. S1IKI.ING, [1922 J S. f\ 90.— SCOT. 


PART II. SECT. 3, SUB-SECT. 2.— B. 

sw. Statutory provisions — Contract- 
ing out.y — Parties to a lease of agri- 
cultural subjects cannot contract out 
of the statutory provisions with regard 
to notice of termination of the tenanej . 
— Duguid v. Mutiuika.p, [1920] S. C. 
1078.— SCOT. 
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PART II. SECT. 3, SUB-SECT. 6. 
29a i. 77 t in mat uni ofii nancy — If iiettnr 
inatii r for art itrator Vndir IgrtritHtn at 
Holdings <.S totlmid) Ad, 192.1 <c. 10). 
s i.» | Udd not one of the mntti is 
n milted to tin* ♦ \clu-iive junsdie- 
tion of the nrlntiutor- Honai.ijhov’h 
IIospiiat. (Enrsm/UOfi) Tiujhi'U h r. 

\ Essm.mon r. [ I 920 1 S. < 1 99 ; on appi at, 

1 I1920J s. ( . (II. L.) OS.— SCOT. 

sa. Lessor silling farm under power in 
tiasv — Puri baser put m possession — 
Sale not mmpldid.] — Udd: pltf. 
having sold the la mi, iv put purchaser 
in po-jsossjon to the knowledge of deft., 
the latter might conclude that plti. 
had exercised the right to sell given 
tho lessor Utah r tho lease Ac that 
ids lctt-o was therefore at an end; 
pltf.’s allowing tho purchaser to with- 
draw from tho agreement to purchase 
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the sale is only as to apart. — Robinson v. 
Nesbitt (1920), 04 Sol. Jo. 291. 

Annotation : — Generally, Apprvd. Blay v. Dadswell, [1922] 1 
K. B. 632. 

30b. Contract for sale after passing of Act — 

Notice by one person — Sale by another.] — 
Robinson v. Nesbitt, No. 30a, ante . 

30c. Sale requiring consent of several 

parties — Consent of some parties given after 
passing of Act.] — A contract to sell to pltf. 
land under Church Building Act, 1839 (c. 49), 
was entered into before the passing of the 
Act of 1919, by several, but not all, of the 
persons whose consent was necessary to the 
sale. At the time of the contract deft, was 
in occupation of the land as yearly tenant, 
but wjis under a notice to quit which had 
been served upon him by the vendors. All 
the persons whose consents were necessary 
for the sale subsequently joined in the con- 
veyance to pltf., which was executed after 
the passing of the Act of 1919 : — Held : the 
contract of sale was entered into with pltf. 


was entitled to possession. — Brooks v. Bloor 
(1920), 90 L. .). K. B. 577 ; 124 h. T. 310 ; 
30 T. ii. H. 820 ; 04 flol. Jo. 085, X). C. 

30d. Sale to tenant.] — (1 ) Sect. 1 of the 

above Act applies not only to contracts of 
sale of holdings to third persons, but also to 
contracts of sale to the tenants themselves. 
(2) Agriculture Act, 1920 (c. 70), s. 29 A: 
sched. 1 , are amending & not merely declara- 
tory, A arc* not retrospective as to notices 
which would, if valid, have expired before 
the commencement of that Act. — Bi.ay v. 
Dadswell, 11922) 1 K. B. 032 ; 91 L. J. K. B. 


739 ; 127 L. T. 6 ; 00 Sol. Jo. 439; 20 
L. G. R. 221 ; 80 J. P. Jo. 05, Q. A. 

30e. Agricultural Holdings Act, 1923 (o. 9) — 
Farm held under two landlords — Notice to 
quit given by both — Contract for sale by 
one for part of farm.] — On May 20, 1912, T. 
let a farm to C. from year to year from 
Oct. 11, 1911, at an annual rent of £150. 
On Dec. 23, 1914, T. conveyed about half 
the farm to pltfs., subject to & with the 
benefit of the tenancy agreement. T. died 
on Jan. 4, 1919, & C. continued to pay the 
whole rent to her exors., as he had since 
the conveyance paid it to T. After Oct. 11, 
1922, the rent fell into arrear. By a notice 
to quit dated Oct. 10, 1923, the agents of 
T.’s exors. & the agent of pltfs. jointly gave 
C. notice to quit the whole holding on Oct. 11, 

1924. By an agreement dated Oct. 1, 1924, 
T.’s exors. agreed to sell their part of the farm 
to C., & it was conveyed to him on Apr. 17, 

1925. C. refused to give up possession to 
pltfs. of their part of the holding, contending 
that under sect. 20 of the above Act the con- 


an action for a declaration that the notice 
to quit was effective, & to recover possession 
of their land : — Held : as the contract to 
Bell a part was not made by the persons who 
gave notice to quit the entire holding, but 
only by Borne of them, sect. 20 of the above 
Act did not apply ; the tenancy had been 
duly determined as regards pltfs.* land, & 
pltfs. were entitled to the declaration which 
they asked A: to an order for possession of 
their land.— Rochester & Chatham Joint 
Hewer age Board v. Clinch, [1925] Ch. 753 ; 
95 L. J. Ch. 49; 134 L. T. 139. 


Part III. — Covenants and Customs of the Country. 


32. Add. Annotation ; — Refd. Richmond v. Savill, 
[1920] 2 K. B. 530. 

36. Add. Annotations : — Apld. Cheater v. Cater, 
[1918] 1 K. B. 247. Mentd. Michael v. 
Phillips (1923), 130 B. T. 142 ; Jacobs v. 
Batavia & General Plantations Trust (1924), 
93 D. J. Ch. 520. 

89. Add. Annotations : — Refd. Ilorlick v. Scully, 
'1027] 2 Ch. 150. Mentd. Hoyd-Jones v. 
Clurk-I Joyd, [1919] 1 Ch. 124. 

60a. Grass land laid down by tenant.] — 

By a tenancy agreement made in 1894 the 
trustees ot an estate, of which pltf. was the 
present tenant for life in possession, agreed 
to let to deft, certain farm lands & house 
buildings comprising 138 acres more or less, 
as described in a schedule attached to the 
agreement, on a yearly tenancy, at the rent 
of £48. The tenant covenanted to manage 
A cultivate the land in a lumbamUike manner, 
A that he would not plough or otherwise 
break up “ any grass land ” without the 
consent of the landlord. In the schedule to 


the agreement the premises were described 
as consisting of 130 acres 1 r. 31 p. of arable 
& 8 acres of grass laud. In 1898 the tenant 
laid down 49 acres more to permanent grass. 
On notice being given to him to determine 
the tenancy on Sept. 29, 1919, he claimed the 
right to plough up this 40 acres of permanent 
grass whicli had been arable at the commence- 
ment of his tenancy. In an action by pltf. 
to restrain him from so doing in breach of his 
covenants an interim order was made grant- 
ing the injunction on the usual undertaking 
ns to damages. Deft, counterclaimed for 
damages by reiison of the interim order : — 
Held : ( l ) on the true construction of the 

agreement, the covenant not to plough up 
any grass land w<is not restricted to the 8 
acres of grass at the date of the demise but 
extended to the grass land in dispute & pltf. 
was entitled to the relief claimed ; (2) on the 
evidence, the proposed dealing with the land 
would have been a breach of the covenant 
to cultivate in a husbandlike manner ; (3) 
deft, had suffered no damage from the grant- 


did not affect deft.'a rights or reinstate 
the loaao. — Kink it. Mum 11D18] 2 
W. W. K. 1021 ; 11 Soak. L. It. 271 ; 
42 D. L. U. 782. — CAN. 

sb. Contract far share farmino — A r o 
provision as to duration. }— l)cf L cropped 
pltf. ‘s land on sliarus In 1917, & In 
1918 agreed to do so again. Pltf. was 


l trying to sell the land, as di*rt. know, 
I & during the summer sold it. No time 
j hnd been fixed for deft, to give up 

I iossesaion : — Held : deft, was eutltied 
4) such occupation os was necessary 
1 to put in & harvest the crop for 1918. - 

«.* — - Lyons, [19191 8 \V. W. It. 

I 381 ; 48 D. L. TL 365.— 


> PART 111. SECT. 2, SUB-SECT. 1.- 

, so. Covenant to rid land of toreck. 
Breach — lit htf from forfeiture. 1 — Relief 
wa>. granted due to exceptional weather 
conditions, etc. — W arner v. Linahan, 
I [19191 2W.W.R. 94.— CAN. 
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ing of the interim injunction. — C larke- i 
Jervoise r. Scutt, [1920] 1 Ch. 382 ; 89 
L. J. Ch. 218 ; 122 L. T. 581. 

68. Add. Annotations: — Consd. Colo v. Kelly, 
[1920] 2 K. B. 106. Mentd. Kyo v. Purcell, 
[1026] 1 K. B. 446. 

69. For “ that relation existing between him & 
the other tenants in common ” read “ that 
relation not existing befcw een him & the 
other tenants in common.” 

80. Add. Annotations : — Refd. Horlick v. Scully. 
T1927] 2 Ch. 150. Mentd. Lloyd-.lones v. 
Clark-T Joy’d, [1919] 1 Ch. 424. 

103. Add. Annotation : — Refd. Melzak v . Lilienfeld, 
[1926J Ch. 480. , 

106. Add. Annotation : — As to (1) Refd. Clarko- 
Jervoise v . Scutt, [1920] 1 Ch. 382. 

107a. S . P. Aylet t>. Doot> (1741), 2 Atk. 238 ; 26 
131 It. 517. 

Annotation : — Retd. Denton v. Richmond (1833), 3 Tyr. (530. 

117. Add. Annotation : — Refd. Matthey v. Curling, 
[1922] 2 A. C. 180. 

117a. Grass land laid down by tenant.] — 

Clarke- Jervoise v. Scutt, No. 56a, ante. 

125. Add. Annotations : — Mentd. A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. C. 268 ; Kelantan 
Government v. Duff Development Co., [1923] 
A. C. 395. 

140. Add. Annotations : — Refd. Raikes v. Ogle, 
K. B. 576 ; Brakspear v. Barton, 
K. B. 88. 

147. Add. Annotation : — Generally , Mentd. Ariadne 
S.S. Co. v. McKelvie, [1922] 1 K. B. 518 

164a. Against sub-letting — Letting of grass keep j 
In last year of tenancy — Agistment.] — Whore 
the tenant of a farm covenants not to underlet 
or permit any other person to use or occupy 
any part of the demised premises without the 
written consent of the landlord, tho sale or i 
letting by the tonant, without such consent, ' 
in the last year of his tenancy of the grass 
keep, i.e. growing herbage, of his pasture 
lands for a deilnite period, is a breach of the 
covenant, although such sale or letting is in 


accordance with the usual practice of an 
outgoing tenant in that part of the country. 
Scmble : agistment, i.e. the taking in by 
the tenant of the sheep or cattle of another 
to bo depastured on tho farm at so much per 
head per woek, would not bo a breach of the 
covenant. — Richards v. Davies, [1921] 1 Ch. 
90 ; 89 JLi. J. Ch. 601 ; 124 L. T. 238 ; 65 
Sol. Jo. 44. 


Suh-seot. 16.— Other Matters (Vol. II., p. 28). 

Add tho following case : — • * 

166a. Tenant to perform “ team-work ** for land- 
lord.] — An agreement for an agricultural 
lease contained a stipulation that the tenant 
should perform each year for the landlord, 
“ at the rate of one day’s team-work with 
two horses A one proper person for every 
£50 of rent when required, except at hay & 
corn harvest, without being paid for the 
same.” In ejectment for a forfeiture : — 
Held: (1) the work thus to bo performed 
meant any work for which teams are generally 
used, A therefore included drawing coals to 
B. Palace ; (2) the tenant was not. bound t.o 
supply a car or other vehicle for tho purpose 
of tho Work. MAKLROROUtUl (Dukj<D v. 

S. 07 ; 3 New Kep. 

.J. * ‘ • 

J. P. 532 ; 12 W. R. - 

173. Add. Annotation : — Mentd. Richmond 
Savill, [1926] 2 K. B. 530. 

175a. Agreement to pay Interest on amount of 
Incoming valuation & on quitting to leave 
equal value of tenant rights.) Held : not to 
create a p< rsoual debt to the lessor, hut to 
enure for the benefit of a subsequent land- 
lord. -WAd stake v. Clinton (1883), 1 (’ah. 
A Kl. 45. 

194. Add. Annotations : Consd. Bradbury v. 
Grimble (1920,, 124 L.T. 180. Refd. Ijowthcr 
v. Clifford (1026), 95 L. J. K, B. 576. 


Part V. — Compensation. 

226. Add. Annotation : — Mentd. Re Lister, Brad- the trusloo, having entered into possessio 

ford Overseers & Corpn. v. Durrance (1925), of the farm, subsequently disclaims the 

42 T. L. R. 143. tenancy, ho is excluded from all benefit as 

226a. .]-— Where the tenant of a farm well as liability thereunder, including tho 

held on a verbal tenancy becomes bkpt., A tenant-right or right to compensation under 


PART III. SECT. 2. SUB-SECT. 3.— B. 

el. .) — Applt. alleged that 

he was prevented from suminer- 
v... quantity of j 

water being on the land : — 7/ eld repp, 
was entitled to $133 damage*. — H unt 
r. Wkiberu (1921), 07 D. L. R. 777. — 
CAN. 

e li. Or to crop — Tlrcach . ) — A 

lessee agreed each year cither to crop 
or summer-fallow every portion of tho 
demised premises brought under 
cultivation, Tho lessee failed to crop 
or summer-fallow 30 acros brought 
under cultivation, owing to tho land 
— 1^“ covered with water. The lessor 
gave evidence that a crop of green feed 
could have been grown on tho 30 
acres : — Held : if the lessee could 
not, or did not choose to crop, he must 
8 ummer -fallow ; *' crop ” within the 

covenant In the lease included a green 


crop. — S teffkh v. Smith (1921), 60 i 
R. L. II. 452 ; 17 Alta. L. R. 300; 
11922] 1 W. W. R. 70. —CAN. 

e iii. to break land — Jirearh — i 

Miasure of dumoprs.j — The measure of . 

I damages is the value of the additional 
work necessary to do tho summer- 
fallowing A breaking. — Tociucn v. I 
Johnson (1922). 08 ft. L. K. 708 ; 
32 Man. L. it. 350 ; [19221 2 \V. W. K. 1 
010.— CAN. 

| PART III. SECT. 2, SUB-SECT. 4. 

id. Miser oppina — Claim for dam - 
, agra durinfj tenancy — flow deter taint'd.] . 
— Agricultural Holdings (Scotland) 
Act, 1923 (c. 10), s. 15 (1), is, except i 
i ad regards disputes relating to the eon- j 
| struetlon of tho lease, applicable only 1 
to disputes arising out of the termina- 
tion of the tenancy ; & a claim for 
damages for rniscropplng made by a 


landlord against a tenant under s. 35 (2) 
during thn currency of the lease cannot 
he referred to arhn., but falls to be 
determined bv the ct. in an ordinary 
. . . . Baknktt, 

L 1925 J S. C. 021. SCOT. 

PART III. SECT. 2, SUB-SECT. 16. 

■e. Covenant to th fiver to landlord 
share of erojt or pay tts value — Option 
of tenant- -Time for tjrerciamp.] — The 
iesseo of a farm agreed to deliver to 
tho lessor a fixed Hhare of tho crops, 
or pay the value thereof, all crops to 
remain the propel «y of tho lessor until 
the sett lenient of accounts at tho 
termination of tho contract : — field: 
the time for tho exercise of the option 
was upon tho settlement of accounts 
when tho contract was terminated. — 
Dickie v. Spark (1921), 62 D. L. R. 
551.— CAN. 
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custom of statute for unexhausted improve- | compensation was ascertained by^ agreement 


coming tenant to the landlord, to whom 
arrears of rent are due, 1 lie landlord is not 
bound to account for such payment.— Re 

J\ I’d'IUVM'y.' I All v JV 

J. Ch. 215; 1 1925J 

B. & (,'. H. 7(1. 

229. A dil. A mini ati mm Refd. Bradshaw r. Bird, 

f 1 920 ] 3 K. B. U4 ; Dale r. Ihdfield (’base 
Oorpn., rif)22) 2 K. B. 282. , 

► JUlVVlUIlAg »V11IUI1II/ wgl VVIU 5 to repay com- 
pensation paid by landlord— Action by land- | 
lord on agreement — When cause oi action j 
arises.] — By an agreement dated Deo. 24, ! 
1915, made under seal, pltfs. let to deft, a 
small-holding from year to year from Feb. 2, 
1910, at a rent of £122 10«. a year payable 
by half-yearly payments on Fob. 2, R Aug. 2, 
each year. The tenant agreed “ to ])«ny on 
entry any allowance or compensation which 
may he due from the council to the outgoing 
tenant in respect of feeding stuffs or manures 
or any improvements mentioned in A. IT. 
Act, 1908, Relied. 1, Part III.” Deft, entered 
into occupation of the small-holding on 
Feb. 2, 191th At- that date the amount of 
the compensation payable to the outgoing 
tenant had not been fixed, A- it was not until 
Fob. II, 1918, that the amount of compensa- 
tion was agreed to. It was 1 bon agreed that 
the council hliould pay the out going tenant 
£J0 1 7s. dr/., A* that sum was paid by the 
council to the outgoing tenant on Mar. 17, | 
1921. On Jan. 12, 1922. pltf. council brought 
an action in the county ct. claiming to 
recover from deft., the sum of £20 17s. (id. 
under t he agreement of Dec. 24 , 1 9 1 5. 1 left., 

pleaded that pltfs.’ cause of action had ( 
arisen on Feb. 2, 1910, tlie date of his entry - 
on the holding, & that therefore the claim I 
was barred by Stat. Limitations, s. 2, because I 
the action was not. brought “ within six 1 
years next, after the cause of such action or 
suit ” Held : pltfs.’ cause* of action against 
deft., did not arise on Feb. 2, 1910, when , 
deft, entered on the holding but only on 
Feb. 11, 1918, when tlu* amount of the 


Cheshire County Council v . Hopley 
(1923), 130 L. T. 123 ; 21 L. G. R. 524. 

Annotation —Refd. Cuyzer, Irvino v. Board of Trade, [1927J 
J K B. 209. 

232. Add. Annotation: — Consd. Re Russell & 
Harding (1922), 128 L. T. 470. 

233. Add. Annotations : — Refd. Re Masters & 
Duveen, [1923] 2 K. B. 729. Mentd. 
Bowling v. Camp (1922), 128 L. T. 342; Ingle 
v. Farrand, [1927] A. C. 417. 

234. Add. Annotation : — Generally , Mentd. Premier 
Dairies r. Garlick, [1920] 2 Ch. 17. 

237a. Agricultural Holdings Act, 1908, s. 1 (1) — 
Improvements required to be made under 
tenancy agreement — Agreement made before 
January 1, 1921.] — A contract of tenancy 
made in 1900 for a term of fifteen years 
contained an agreement by the tenant to 
plant, half the land with fruit trees & fruit 
bushes within the first four years, & the rest 
with fruit, trees within the first ten years of 
letting. The tenant planted trees & bushes 
in accordance with the agreement. At the 
end of the tenancy he claimed compensation 
for the improvement thus made: — Held: he 
was not entitled to compensation, the im- 
provement being one w hich he was required 
to make by the terms of his tenancy <fc the 
contract of tenancy having been made before 
Jan. J, 1921. — ITucTvELL v. Saintey, [1923] 
J K. B. 150 ; 92 L. J. K. B. 313 ; 128 L. T. 
299, C. A. 

239. Add. Annotation : — As to (2) Refd. Premier 
Dairies v. Garlick, [1920] 2 Ch. 17. 

242a. Agricultural Holdings Act, 1908 — Attempted 
exclusion of statutory compensation.] — Rc 
Masters A Duveen, No. 207a, post. 

252. Add. Annotation : — Mentd. Rc Lister, Brad- 
ford Overseers As Oorpn. v. Dur ranee (1925), 
42 T. L. B. 143. 

255. Add. Annotations : — Consd. Simpson r. 

Crowle, [1921 1 3 1\. B. 243 ; Smytho r. Wiles, 
[19211 2 K. B. 00. Refd. St. Magnus, etc.. 
Parochial Church Council r. London Diocese 
(Chancellor), [1923] P. 38. Mentd. nuntcr 


PART V. SECT. 3, SUB-SECT. 1. — B. 

229 i. ] retainer.] - An estate wan 
Bold xvitli entrx to the i>uivlinM*r at 
MartimnnH 1922, A* on the same date i 
an exist inf? lease of the In lids 
terminated, & the tenant gnxc up 
possession l.ess than two months 
later, he intimated a claim for com- 
pensation for improvements to the 
purchaser. & applied to tlu* Hoard oi 
Agriculture, who appointed an arbiter • 
— Held • the “ landlord *’ liable to 
make payment of compensation to the 
tenant, was the selling owner. In respect 
that* he alone was the “landlord 
nt> the termination of 1 he tenancy w hen I 
the tenant quitted the holding & the , 
claim for compensation emerged, & j 
tho obligation so incurred did not ' 
transmit to the purchaser. interdict 
against the arlm proceedings granted. 
— Wvnm.ix r. I?ow*at. I192.»j S. U 
481.— SCOT. 

PART’V. SECT. 3. SUB-SECT. t. D. 

237 Vila. .1 — Where a 

landlord abstains from terminating a 
tenancy, he gives no benefit to the 
tenant under a. I (2) t«) of the above 
Act where it i« not. proved that the 
tenancy was continued in considera- 
tion of the tenant executing the im- 
provement. — M ackenzie, v. Maogil- 


i.iyuay, f 1921 ] S. ('. 722 ,'»H Sc. I, H. 

488 — SCOT. 

237 iv. Tenant lainna floii'ii 

arbiter limis that in lax mg down 
temporary pasture the tenant is com- 
, plxitig with t be rules of good husbandry, 

1 xxlmh he was bound to ohsorxo, does 
J not preclude him from also ttmiing 
I that the temporary pasture is an 
improvement for which the tenant is 
(*nt it led to compensation under the 
I nltntM Act -M \(KK\/I1'. 1*. M VOU - 
... ,’K \ y. 1 1 ‘>21 J S V. 722 ; 68 St . L. It. 
488. — SCOT. 

PART V. SECT. 3, SUB-SECT. 1.- G. 

sf. Atjrirulhnal Holding}. (Seotland) 
Act , 1908 te. (if)— Sufficiency of noficr.] 
— A tenant who has, before the 
determination of his tcnanc}. made it. 
clear to the landlord that be proposes 
to claim for unexhausted manures At 
feeding stuffs, but without furnish- 
ing the particulars or amounts, has 
sufficiently complied with s. 0 (2) of 
the a box «* Act - Koukk t*. lli-rcius- 
- son. [1922] S C. (H. b.) 140, 17U.— 
SCOT. 

I PART V. SECT. 3, SUB-SECT. l.~ 

I H. (b). 

sgr. HA of questions arbitrator may 


deti rm hi i— Termination of tenancy — 
.hmeoltnral Holding}. ( Scotland ) Act, 
192.* (f. DO. n 10. J — Jn a note of bur* 

landlords of u farm, era \ lug tiio'ei. to 
interdict proceedings in an arbn. under 
the uboxe Act upon u ehiim by the 
i tenant, who hud xncated the farm 
[ in favour of n new* occupier, for com- 
pensation for improvements, the com- 
ulutners maintained that the tenancy 
had not terminated, & that the appoint- 
ment of an arbiter under the Act ~ ~ 
illegal: — Hild : the question of the 
claimant’s title to present a claim xxas 
not one of the matters remitted by tlie 
Act to the exclusive jurisdiction of tlie 
arbiter, but wns a question precedent 
to the existence of a statutory claim, A, 
the et. had jurisdiction to entertain 
the action of interdict. — D onaldson's 
lloSHTlI. fTTrnxTiriHJin TjM’unfPia •« 
KsS LEMON*] 

mol, ii 92 <; 

sk. Form of arbitration — Arbitration 
bctu ren outgoing <1* incoming tenants — 
Agncultnml Holdings ( Scotland ) Act , 
1908 (c. ( 54 ).} — There is uotliing illegal 
in the outgoing Ar incoming tenants 
entering Into an agreement for a 
common law arbn. — Roger r. Hutcuk- 
1 son. [ 1922 ] tf. C. (H. L.) 140 , 170 .— 
. SCOT. 
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v. Sfcadtishe Hochseefischerei Gemeinnutzige 
Gesellschaft (1925), 133 L. T. 488. S 

259. Add. Annotations : — Apld. Bradshaw v Air 
Council, [1926J Ch. 329. Refd. Ellesmere v. 
I. R. Comrs. (1918), 88 L. J. K. B. 337 • 
Haynes v. Aldridge Colliery Co. (1923) 130 
L. T. 282. 

264. After this case add as follows 

See> further , Sect. 3, sub-sect. 36, post. 


Sub-sect. lcr. — C ompensation for Inukevsed 
or Diminished Value of Holding. 


265a. Right to compensation — Tenant holding 

over after notice to quit.] — A tenancy was de- 
termined by notice to quit on a certain day. 
The tenant remained on in possession for 
about nine months, & was finally ejected. 
Two days before his ejectment he furnished 
details of his claim for compensation : — Held : 
the tenant, from the dato when his notice 
expired, was not holding under a contract of 
tenancy, A the land which he persisted in 
oocupxing unlawfully was not a holding 
within sect. 11 of the above Act, 6c he, 
tlierelore, was not within the benefit of the 
Act.- Cave r. Page (1923), 07 Sol. Jo. 059, 
i\ A. 


A. Compensation to Tenant . 

See A. H. Act, 1923, s. 9. 

B . Compensation to Landlord . 

See A. H. Act, 1923, s. 10. 

264a. Notice of claim — Time for giving— Agricul- 
ture Act, 1920 (c. 76).] — Held : the meaning 
of sect. 19 of the above Act taken as a whole 
was that the landlord should have a right of 
compensation for deterioration under the 
sect, if ho gave a notice before the termination 
of the tenancy & not otherwise ; hut if Ik* 
had a right under contract io claim for 
deterioration apart from the seel., nothing 
in the sect, should interfere with that right. 

A tenant held a iarm as a > early tenant 
under the landlord upon the levins, as the 
arbitrator found, of an agreement in writing 
under which the father of the tenant had 
originally held the farm. On Aug. 20, 1920, 
the landlord served a notice to quit upon the 
tenant, which expired as to the land, other 
than the boozy pasture, on Hob. 2, 1922. 
The tenant gave up possession of the* land 
except the boozy pasture, the tenancy ol 
which did not expire until May I, 1922, 1 
upon that date*. On Mar. 28, 1922, the* | 
landlord gave* notice of A particulars ot a 
counterclaim against the tenant for waste | 
wrongly committed or permitted by the 
tenant 6c for breach of contract or otherwise, i 
whereby he claimed for neglect in the rare , 
of hedges 6c ditches on the laud 6c dirty 
land : -- Ilrld : (1) the landlord’s claim was j 
not barred by sect. 19 of the above Act; ; 
(2) the boozy pasture A the rest of the farm 
were held under one contract of tenancy ; 
the contract did not finally cease under | 
sect. 10 (7) of the above Act until May 1, | 
1922, the date of the termination of the 
boozy tenancy, 6c the landlord’s notice was 
therefore in time. — He Audkv 6c Rutter, 
[1923J 2 K. B. 805 ; 130 E. T. 51 ; sub nom . 1 
Auden v. Rutter, 92 E. J . K. B. 891, O. A. 

Annotation -As to (1) Refd. Lowtlior v Chliord, [1927J 1 

Iv. IS* 130. 


i 265b. - Liability to pay compensation — “ Land- 
lord * ’ — Purchaser entitled to rents — Purchase 
not completed till after claim.] — Certain land- 
owTiers let a farm to tenants. In 1917 thoy 
gave notice to the tenants to quit at Michael- 
mas, 1918, with a view to the sale of the farm. 
Iri Oct. 1917, they agreed to sell the farm to 
a pure! laser. On July 5, 1918, the tenants 
gave to the purchaser, who was then entitled 
to fhe rents A profits, notice 4 in W'riting under 
sect. 1 (1) ot the Act of 1914 of their in- 
tention to t liiiiu compensation in terms of 
sect. 11 of the Act of 1908. On Jul> 18, 
1918, the sale of the farm was completed : — 
Hi Id : (1 ) the purchaser was the “ landlord ” 
within the Acts ; (2) the notice 4 of intention 
to <\a\nv compensation was vigUUy given to 
him ; (3) lie was liable to pay compensation. 
— Bradshaw a. Bird, 11920] 3 lv. B. 144; 
90 1,. J. lv. B. 221 ; 123 E. T. 703, C. A. 

A ruiotutions Js to U) Expld. 1U< herds r. Prvso, 11927) 

2 K. 11. 7<>. Unit mill/, Consd. r. IluUiold (Jliaso 

Uorpn., 111)221 2 IE il. 282 ; Tomhb r. Turvcy (1923), 
93 L. .1. K. 1). 7 So. 

265c. Person entitled to rents at 

end of tenancy.) — (1 ) W r he*re 4 the tenant of an 
agricultural holding, who lias been disturbeel 
in his tenancy, becomes entitled under 
sect II of the* above? Act to cemipensation 
lor loss in eonneetion w r ith the sale* or removal 
of his household goods, implements, or stock 
on the e'onditiem, among e>tlu*rs, of giving to 
the? lanellorel a re*asoiiahle opportunity of 
making a valuation of such goods, etc., the 
question whether he has given such a reason- 
able opportunity is in each e*ase? a question 
of fact expending on the* e*ircu instance's. The 
mere lapse of an interval oi se 4 ve»ral months 
between notice of intention to e*laim com- 
pensation A sale* or removal is not of itse*ll 
suflicient to satisfy tin? ce>neIitior 

(2) Where* the* tenant of an agricultural 
holejing lias give*n notice* t o his Jarullorel uneler 
se*ct. 1 1, pre)viso (6), ot his inte*ntiem te> elaiin 
compensation lor ehsturhaneic, A the laneilord 
before* tiie appoint mont of an arbitrator under 
that sect, assigns the reversion, the person 


257 ii. - — ] — Chur ires 

for preparing A adjust iiir a spit ml 
ease full to Ik* dcult with b> flu* 
arbiter. — Thomson* r. ( , yllow a ? 
11919] S. C 011; 50 Sc. L. It. 521. 
— SCOT 

PART V. SECT. 3. SUB-SECT. 2. 

si. Agricultural /folding* {Scotland) 
Act, 1998 <r. 01)— W hat tpu si ions arbi- 
trator must determine.] — Umi»*r h. 19 of 
the above Act it fallm to the 4 arbiter 
Vn determine? quod ion*. connected with 
the time A validity of noting to quit 
A notices to claim compensation. — 
COWDRAY V. FKRKlUfl, [I9I9J S. C. 
(H. L.) 27.— SCOT. 


sm. Agriculture Act, 1920 (r. 79), * 10 
— Claim exceeding one year’s rent — 
Damage promt less than one year’s 
rent] -Held. the tenant wa*, htlll 
entitled to one year’s lent — M'Haiiu 
v. Si'i.uts, [1921] S. C. 272.-- SCOT. 

8n. Loss from irror m valuation 

of uaygoing grain crop.] Under the 
leant of a farm the landlord took over 
tin* twijRoiiii; crop of irunn from the 
outcome tenant ut fiars ji» Ir*< tho 
quantity of the* growing crop being 
iwe*i t aim'd by arbn. Aftoi thro dinar 
it was found that the quantity had 
be*(*n underestimated by the ar bite is. 
The outgoing tenant claimed, under 
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I tin* ai*ove beet., an compensation for 
loss in connection with tho sale of tho 
I faun produce, u Hum lepiosonl mg tho 
I differenee between tho price he had 
, received A the pi ice oi the actual 
j quantity threshed :- -Held : the Jobs 
I was not “ directly ut It Unit aide to the 
; quitting of the holding,*' but hud 
uiiseri from an error of the ui biters.- 
I AicGKICUOlt r. IlOAItl) OF AUJtirLLTITKll 
fou s« oiuu», [1925 J H. C. 013.-- 
SCOT. 

sp. Agricultural Holdings (Scotland) 

1 A(t, 192 1 (c. 19), s. 1*2 Refusal of 
landlord to lake freer stock — Claim fur lobs 
i on sale .] — The tenant of a farm received 
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who is liable to pay such compensation as 
may be awarded is the person who is entitled 
to receive the rents at the termination of the 
tenancy, At the notice of intention to claim 
so given to the original landlord will enure 
for the benefit of the tenant as against such 
last-named person . 

(3) Assuming sect, 48 (2) of the above Act 
to apply to proceedings for compensation for 
disturbance as well as for improvements, the 
commencement of the “ proceedings ” is not 
the service of notice of intention to claim 
compensation, but the appointment of the 
arbitrator.— Dale v, Hatfield Chase Corpn., 
T1922] 2 K, B. 282 ; 92 L. J. K. B. 287 ; 
128 L. T. 194 ; 87 J. P. 11 ; 20 L. G. R. 705, 
C. A. 

Annotations : — As to (2) Gonad. Tombs v. Tnrvoy (1923), 93 
L. J. K. B. 785. Reid. Richards v, Pryse, (1927] 2 K. 13. 
76. 

206a. Notice ol claim — To whom given — 

Purchaser entitled to rents.] — Bradshaw v. 
Bird, No. 205b, ante . 

266b. Landlord — Subsequent 

alienation of reversion.] — D ale v. Hatfield 
Chase Corpn., No. 205c, ante. 

260c. Reasonable opportunity of making 

valuation — What amounts to.] — Dale v . 
Hatfield Chase Corpn., No. 205c, ante. 

200 d. Commencement of “ proceedings ” — 

What amounts to.] — Dale v . Hatfield 
Chare Corpn., No. 205c, ante. 

268e. Agriculture Act, 1920 (c. 76) — Right to com- 
pensation — Withdrawal of notice to quit — 
What amounts to.] — In Sept. 1920, a land- 
lord gave to the tenant notice to quit his 
tenancy of <i farm for which ho was paying 
a yearly rental of £506 2*. On Dec. 21. 1*020, 
the landlord wrote to the tenant : “.J have 
received an offer of £070 per annum for your 
holding. If you choose to give me the same, 
you uro most welcome to continue the 
tenancy ” : — Held : having regard to sect. 10 
of the above Aet, the letter of Dec. 81, 1920, 
did not constitute an offer in writing to with- 
draw the notice to quit within tlio proviso 
to sect. 10 (1) of that Act.- -AY Pekrktt & 
Ben nett-Stan ford, [1922] 2 K. B. 592 ; 
91 Ij. J. K. B. 980 ; 128 L. T. 57 ; 88 T. D. R. 
849 ; sub nom. Pkrrktt v. Bknnktt- 
Stanford, 00 Hoi. Jo. 0SO, C. A. 

2661. Ejectment proceedings following 

notice to quit.] — The landlord of a farm 
served on the tenant a notice to quit on 
Mar. 25, 1928. Owing to the illness of his 
wife, the tenant did not quit the farmhouse 
at the expiry of the notice, but lie quitted 
the land, save as under the custom of the 
country, immediately after the expiry of the 
notice. Ejectment proceedings were brought 
by the landlord & judgment was obtained 
by default of appearance. On being served 
with the notice to quit, the tenant duly 
served on the land lorn a notice of intention 
to claim compensation for disturbance under 
sect. 10 of the above Act : — Held : if the 
tenant was ejected, the ejectment was in 
consequence of the notice to quit, At, there- 
fore, the tenant had quitted the farm in 
consequence of tho notice to quit terminating 
the tenancy, & the tenant was accordingly 

notice to quit. Utt\ in# taken aver 
another farm- with a bound stock, ho 
sold hta Hltocp at a dinplontHhing sale, 
the landlord refusing to take them 


entitled to compensation under sect. 10 of the 
Act. — Mills v. Rose (1923), 08 Sol. Jo. 420, 
C. A. 

266g. Necessity for proof of loss or 

expense — Entire holding in occupation of sub- 
tenants.] — The effect of sect. 10 (6) of the 
above Act is that as a condition precedent 
to his right to compensation for disturbance 
a tenant must prove that he has incurred 
some loss or some expense of the kind 
indicated in the sub-sect. ; that on proof of 
that he is entitled as a minimum to one year’s 
rent of the holding ; but that unless he proves 
some loss or some expense of the kind 
indicated he does not bring himself within 
Bub-sect. 6 & is not entitled to compensation. 
Therefore where a lease of a holding under 
the Act was duly determined by notice to 
quit & the holding was entirely in the occupa- 
tion of sub-tenants whose sub-tenancies 
terminated without notice on tho termination 
of the lease, & the lessee did not sell or 
remove any household goods, implements of 
husbandry, fixtures, farm produce or farm 
stock on or used in connection with the 
holding : — Held : he was not entitled to 
compensation for disturbance under sect. 10. 
— Agriculture & Fisheries Minister v. 
Dean, [1924] 1 K. B. 851 ; 93 I,. J. K. B. 
374 ; 130 L. T. 709 ; 40 T. L. R. 285 ; 68 
Sol. Jo. 401, C. A. 

Annotation : — Consd. Westlake v. Page, [1926] 1 K. B. 298. 

266h. Notice of claim — Time for giving — 

“Termination of tenancy 99 — Tenancy of 
different parts of holding expiring at different 
times.] — A landlord let a farm, according to 
the custom of tho country, upon a yearly 
tenancy on the terms that the tenant should 
enter into occupation of the main portion of 
the land on Apr. 6, & of the farmhouse, farm 
buildings, & the remainder of tho land on 
May 13, & that “ on the termination of the 
tenancy ” lie should give up possession of the 
different portions of the farm on the respective 
dates, there being one rent reserved for the 
whole farm : — Held : the 41 termination of the 
tenancy ” for the purposes of sect. 10 (7) of 
the above Act took place on May 13, not- 
withstanding that the main portion of the 
premises had to be surrendered at the earlier 
date. — Sevible : the proviso to sect. 18 (2) 
of the above Act applies only to a case where 
the tenant has been allowed by a landlord 
to remain on, after the cesser of the agree- 
ment of tenancy, under a new agreement. — 
Swinburne v. Andrews, [1923] 2 K. B. 
483 ; 92 L. J. K. B. 889 ; 129 L. T. 050 ; 39 
T. L. R. 545 ; 07 Sol. Jo. 720, C. A. 

Annotation: — Consd. Jit Arden & Hatter, [1923] 2 K. B. 

805. 

2661. Given under Act subsequently 

repealed — Necessity for notice under repealing 
Act.] — A tenant who had on Sept. 29, 1920, 
received notice to quit his farm on Sept. 29, 
1921, gave notice on Nov. 17, 1920, to his 
landlord of his intention to claim compensa- 
tion for disturbance under A. H. Act, 1908, 
s. 11. That sect, was repealed by the Act 
of 1920, which came into force on Jan. 1, 
1921, & by sect. 10 substituted a new right to 
compensation for disturbance. The tenant 
gave no notice of his intention to claim corn- 

attributable to the quitting of the 
hohiing under the above sub-sect. — 
Keswick r. Wright, LI 924] S. C. 766. 
—SCOT. 


over. In a claim for compensation 
for the difference between the price 
realised & the going oonoom *’ 
valuo : — Held : the loss was directly 
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pd&S&tion under that sect, as required by 
sub-sect. 7 ( b ) thereof : — Held : not having 
given notice under sect. 10 of the Act of 1920, 
he had no right of claim under that sect., 
but his right of making a claim under A. 11. 
Act, 1908, 8. 11, was preserved by Interpreta- 
tion Act, 1889 (c. 63), s. 38, notwithstanding 
the repeal of sect. 11. — IIamilton-Gell v. 
White, [1922] 2 K. B. 422 ; 91 L. J. K. B. 
875 ; 127 L. T. 728 ; 38 T. L. R. 829 ; (57 
Sol. Jo. 80, O. A. 

Annotation Contd. Briggs v. Dry don, Tulbot v. Yieheis, 

[1925] 2 K. B. 667. 

See* now , A. H. Act, 1923, s. 12. 

266J. Agricultural Holdings Act, 1923 (c. 9)— Right 
to compensation — Refusal or failure to agree 
to arbitration.] — (1) A landlord of a holding 
gave the tenant notice to quit, k in the same 
document stated that he had no desire to 
terminate the tenancy if the tenant would 
agree to his demand that the rent should be 
fixed by arbn. The tenant did not agree to 
arbn. : — Held : the tenant did not thereby 
disentitle himself to compensation, for the 
refusal or failure to agree to arbn. dealt 
with by sect. 12 (1) (e) of the above Act is a 
refusal or failure which has taken place 
before the date of the notice. 

(2) It cannot be laid down as a matter of I 
law, that in no case can the minimum com- \ 
pensation of one year’s rent provided by 1 
sect. 12 (6) be reduced under the provisions 1 
of sect. 12 (8) if the tenant, having held two 1 
or more holdings as tenant, remains in 
possession of one of them. But tin* pro- ' 
visions of sect. 12 (8) havo no application to 
a case in which the tenant remains in posses- 
sion of the oilier holding or holdings, not as 
tenant, but as owner. — Westlake v . Page, 
[1926] 1 K. B. 299 ; 95 L. J. K. B. 450 ; 134 
L. T. 612, O. A. 

266k. Amount of compensation — Tenant 

holding two or more holdings.] — Westlake 
v . Page, No. 206 j, ante. 

2661. Liability to pay compensation - “ Land- 

lord 99 — Agreement for sale — Whether pur- 
chaser entitled to rents.]— In July, 1921, the 
owner of an estate, which included a farm in 
the occupation of tenants, agreed to sell the 
farm to a purchaser, who agreed to pay the 
purchase money in Oct. 1921. The agree- 
ment was subject to conditions of sale, by 
one of whicli the purchaser agreed to pay the 
balance of the purchase money on the day 
named in the contract, k in that respect time 
was to be of the essence of the contract ; k 
it was further agreed that * k all rents k 
periodical outgoings ” should be “ appor- 
tioned up to the completion,” k added to or 
deducted from the purchase money as the 
case might require. On Sept. 23, 1924, 
notice was given to tho tenants to quit the 
farm on Sept. 29, 1925. The purchase was 
not in fact completed until Oct. 1 925 : — 
Held: (1) “completion” in the condition 
of sale meant actual conviction, k not the 
date named for completion ; (2) on Sept. 29, 
1925, the vendor was the “ person entitled 
to receive the rente k profits ” of the farm 
within sect. 57, k he, k not the purchaser, 
was the “ landlord ” within sect. 12 the 
person to pay compensation to the tenants. — 


PART V. SECT. 3, SUB-SECT. 3a. 

at. Agricultural II old in y ft ( Scotland ) 
Act , 1908 (c. 04) — Appeal — Whether 


Richards v. Pryse, [1927] 2 K. B. 76 ; 96 
L. J. K. B. 743 ; 137 L. T. 170, 0. A. 


Sub-sect. 3a. — Compensation for Enforcement 
of Proper Cultivation. 

266m. Corn Production Act, 1917 (c. 46), s. 9 (9) — 
Who is person interested — Tenant.] — (1) A 
notice to convert certain land into tillage, 
made under sub-sect. I of the above sect, k 
Defence of the Realm Regulations, 1914, 
reg. 2 M, was served on the owner of land who 
was in occupation. After the service of the 
notice the* owner agreed to let the land to a 
tenant who entered into occupation k carried 
out the requirements of the notice. The 
notice had not been served on tho tenant. 
The tenant claimed compensation for loss 
alleged to have been suffered by him by reason 
of liis having carried out tho requirements 
of the notice, k the claim was referred to 
arlm. under tho Act, k the arbitrator stated 
a case in which he asked tho ct. certain 
questions : — Held : the tenant w;is a “ person 
who was interested in tho land in respect of 
which the notico was served,” within sub- 
sect. 9 of the above sect., inasmuch as he 
waR interested at the time when the loss was 
alleged to have occurred ; k the tenant came 
within tho words of the sub-beet. “ who 
sutlers any loss by reason of the exercise of 
the powers conferred by this seot.,”& was 
entitlod to compensation for the loss, if any, 
though the notice had not been nerved on 
him, as he had carried out tho require incuts 
of the notice. 

(2) Two not ices were served, each in respect 
of a different Hold in a separate farm occupied 
by the same tenant Held : in the circum- 
stances, the loss, if any, in respect of each 
Held should be assessed separately. 

(8) The tenant of certain land in respect 
of which a notice to plough had been served 
under the Act sent, in a claim for compensa- 
tion cm Sept. 28, 1918, for the year 1918, k 
in 1919 he sent in a claim for compensation 
for J919. The arbn. to assess compensation 
was hc*ld after both chums had been sent in : 
— Held : the assessment should not be* based 
on the loss, if any, in each year separately; 
(Bankes, L..T.) the arbitrator should take 
the experience* of the two years, setting off 
any profit in one year against any loss in 
the other; (Rckutton k Atkin, L.JJ.) the 
whole effect of the exercise o*‘ the powers 
conferred by the sect, had to be considered 
by the arbitrator, including an estimate of 
the i>robabh* loss or profit in the future. 

Ur Todd k North Riding op York- 
shire Agricultural Executive Committee, 
[1921] 1 Iv. B. 281 ; 90 L. J. K. B. 228 ; J24 
LT. 107; 85 J. P.89; ] 8 L. C. R. 790, ( \ A . 

266n. Separate notices as to parts of two farms 

— Occupied by one tenant — Method oi assess- 
ment.] — Re Todd k North Riding of 
Yorkshire Agricultural Executive Com- 
mittee, No. 266m, ante. 

266o. Separate claims by tenant for two 

successive years — Method of assessment.] — 

Re Todd k North Riding of Yorkshire 


oubov v. Board op AoRicui/ruKJt, 
(1921 J 8. C. 103; 68 So. L. R. 96.— 
SCOT. 


maintainable from opinion of sheriff on 
case stated — Claim under Com Induc- 
tion Act t 1917 ( c . 46).] — JOHNSON -Fek- 
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AGRICULTURAL EXECUTIVE COMMITTEE, No. j 
200m, ante. 

266p. Award — Jurisdiction of court to remit 

— Award bad on face for ambiguity or un- 
certainty.] — in an arbn. for the purpose of 
awarding compensation under the above 
Act, the High (it. may remit to the arbitrator 
an award bad on the face of it for ambiguity 
or uncertainty, in accordance with Arbitra- 
tion Act, 1889 (c. 40), although by sect. 11, 
sub-sect. J, of the* above Act, it is provided 
that arbns. thereunder shall be in accordance 
with A . II. Act, 1 90S, Schod. 2, which excludes 
Arbitration Act, 1889. — Murray v. Dalt#n 
(1920), 90 B. J. K. B. 401 ; 124 B. T. 702 ; 

27 T. B. U. 231 ; 05 Hoi. Jo. 155, I). O. 

Annotation ■ Refd. AY Jones & Carter, [1D22] 2 Cli. 599. 

Control of food in wartime generally, see 
Food A Drugs, Vol. XXV., pp. 132 cl seq. 


Sur-hkct. 35. Ascertainment ok Compensa- 
'] ion. 

266q. In respect of what holdings compensation 
payable — Tenant sub-letting farmhouse.] — | 

By an agreement of tenancy a landlord de- 
mised to the tenant a farm of 1,000 acres j 
together with a farmhouse A some cottages. 
There was a provision lhat the tenant should 
use the demised premises for farming pur- 
poses. The tenant subsequently, with the 
permission of the landlord, sub-let the farm- 
house to a lady who used it as a house for 
paying guests. Vpon the determination of 
the lease, the tenant made a claim for com- 
pensation under A. 11. Act, 1908 : — Held: 
the cl. must have regard to the substance of 
what had been done ; by the lease the hold- 
ing was an agricultural one, A the fad that 
the farmhouse hud been let to a sub-tenant 
did not cause it. to cease to be a “ holding ” 
within the Act. lie Bussfi.l & Harding 
( 1922), 128 I,. T. 170 ; 39 T. 1,. B. 92; 07 
Sol. Jo. 123, C. A. 

Compensation for improvements — Under 

Agricultural Holdings Act, 1908.] — Sec 
original \ ohmic, p. 12. Nos. 230-232. 

266r. Notice of claim — To whom given Purchaser 
— Taking subject to existing tenancies.] — 
Applt. wi\h the tenant, of an agricultural 
holding under a tenancy expiring on Sept. 29, 
1922. In Ma>, 1922, the landlord con 
traded to sell the holding, subject to the 
tenancy, to resp., completion to take place 
on Sept. 29, 1922. The completion in fact j 
took place on Nov. 2. The contract of sale 
contained a general condition that the rents, > 
unlit s or possession ot the property should , 
>o received or retained A. the outgoings dis- i 
charged by the vendor up to the time I 
appointed for completion, A that current j 
rents should be apportioned. By a special i 
condition it was provided that for the pur- | 
pose of this general condition any rent | 


payable on Sept. 29 was to be deemed 
“ current rent,” A was to be payable by the 
purchaser on completion. After the deter* 
nimation of the tenancy the purchaser as 
“ landlord ” made a claim against the tenant 
for dilapidations, & the tenant counterclaimed 
for compensation : — Field : the purchaser 
was not at- the date of the termination of the 
tenancy the landlord ” within A. H. Act, 
1908, s. 48, & Agriculture Act, 1920 (c. 70), 
s. 18 .— Tombs v. Turvey (1923), 93 L. J. 
K. B. 785 ; 131 B. T. 330 ; 08 Sol. Jo. 385, 
C. A. 

For compensation for improvements — 

Under Agricultural Holdings Act, 1908.] — See 
original volume, p. 4G, Nos. 245-250. 

For compensation to landlord for deteriora- 
tion.] — See No. 2G4a, ante. 

For compensation for disturbance — Under 

Agricultural Holdings Act, 1908.] — See 
original volume, p. 48, No. 200 ; & Nos. 205b, 
205c, ante. 

Under Agriculture Act, 1920 (c. 76).] 

— See Nos. 2C0h, 2(>0i, ante. 

266s. Particulars of claim — Sufficiency.] — Held : 
having regard to the severity of the penalty 
attached to non-compliance with Agriculture 
Act, 1920 (c. 70), s. 18 (2), namely, total 
extinguishment of the claim, the presump- 
tion was that the requirement of ” particu- 
lars ” was not intended to be construed 
strictly. A, for the purpose of keeping the 
claim alive A enabling the parties to get 
before the arbitrator, a less degree ot par- 
ticularity was required to satisfy the sect, 
than would be required of particulars of a 
statement of claim in an action, notwith- 
standing that when the parties get before 
the arbitrator he might be of opinion that 
the particulars were insufficient, A might 
order further A better particulars to be 
given. — Jones r. Evans, [1923] 1 K. B. 12 ; 
92 B. J. K. B. 35 ; 128 1,. T. 228, C\ A. 

266t. Award — Setting aside — Jurisdiction of court 
— Error on face of award.] — The inherent 
jurisdietion of the High t’t.Ho set aside an 
award under A. II. Act, 1908, on the ground 
of error appearing on the face of it where* 
there has been no misconduct on the part of 
the arbitrator is not taken away by that 
Act . That jurisdiction was not excluded b> 
Arbitration Act, 1889 (c. 49), A when the 
jurisdiction under that Act with reference to 
arbn. proceedings under the A. H. Act, 1908, 
was transferred to the county cl. by that 
Act, the inherent jurisdiction of the High 
Ot. in those matters w r as neither expressly 
nor by implication transferred to it. — lie 
Jones A Carter, T1922] 2 Clu 599 ; 91 
B. J. Ch. 824 ; 127 1,. T. 022 ; 38 T. B. K. 
779 ; 00 Sol. Jo. 011, C. A. 

266u. Time for notice of motion to set 

aside.] — In an arbn. under the A. H. Act, 


PART V. SECT. 3, SUB-SECT. 3b. • letter, he hinted that only 51 percent. > gu\c such notice, although they did 

208b i. Particulars oj claim - Suffl - the bheep Mock had been ucUvcmm! < not state tho legal basis of the 

cn licit — Agricultural Holdings (.scof- . to tho Incoming tenant, Sc that the claim or its actual amount. — M ont- 

iand) Act , 1923 (c. 10), «. 15 <2)1 - ' amount of the claim would be intimated rose (Duke) t\ HARr, [1925] S. C. 

Hv n letter, written on receipt of a when the exact shortage was deter- , 160.— SCOT, 

notice from tho tenant of his intention mined: — Held: (1) in Hew of the 

to terminate ids tenunov of a sheep I »e\enty of the penalty attached to , sa. Agricultural Holdings ( Scotland) 

form, the landlord intimated that he 1 non-complionoo, the requirements of } Act, 1»08 (c. 64) — Appeal — Decision 

reserved his claim in respect of deple.tion I tlu ' above sub-sect., were sufficiently of court on case stated — Binding on 

of tho sheep stock : Ac by a second complied v ith if fair notioo was given arbitrator.) — Mitchell Gili. r. Buchan, 

letter, written within two months to the opposite party of the nature (1921] S. C. 390 ; 58 Sc. L. R. 371 — 

after the termination of tho tenancy. ° r the claim against him & of tho I SCOT, 

in which lie referred to his former ! ease he had to meet ; (2) tho letters 
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1908, the award was made on Apr. 8, 1921, 

& on June 3 applt. pave notice of motion to 
set aside the award on various grounds. 
There was no rule either under County Cts. 
Act, 1888 (c. 43), or under A. 11. Act, 1908, 
dealing with the time within which a notice 
of motion to set aside an award must be 
given : — Held : the words “ principles of 
practice” in County Cts. Act, 1S88 (e. 43), 
s. 164. did not refer to specific rules of the 
High Ct., A the time limit oi six weeks under 
It S. C., Ord. 64, r. 1 1, was not a “ principle 
of practice” within that sect, of the Act ; 
therefore the only time limit applicable in 
the present case was under Ntaf. Limitations 
& under the doctrine of lac he'-, & the motion 
to set aside the award was made in time. — 
MoCreagii r.Fn bauson (1921), 91 L.3. K.1L 
365; 126 L. T. 601, D. <\ 

266v. Order directing arbitrator to state 

special case — Appeal lies to Divisional Court.] 
-—Stevens v. Down ham. Ism: of Fly 
(Feoffees of Door Lands), [1926] \Y. N. 
168 . 

266w. No power to order arbitrator to state 

special case on question not within submission 
to arbitration.] — Stevens r. Downhaai, 
Isle of Fly (Feoffees of Door Lands), 
l J 926] \Y. N. 1 OS. 

Of compensation for improvements — Under 

Agricultural Holdings Act, 1908.] — Sic 

original volume, p. 47, No. 251 256. 


267a. “Treated as a market garden.”] — 

(1) Held : the word “ treated ” m sect. 12 (1) 
of the above Act, in the collocation m winch 
it was there used did not mean simpl\ that 
the liolding should he in use or cultivation 
as a market garden, but that it should he let 
by one person as landlord A occupied by the 
other as tenant as a market garden, A m> 
treated as between them for the purpose of 
go\ening their rights in respec t of the* holding 
as a market garden. 

Hy an agreement in writing dated Dec. 31, 
1919, A made* between the landlord of the 
one part A the tenant therein described as 
“ market gardener ” oi the other part, it was 
agreed (clause 1): that the landlord should 
let A the tenant should take the farm therein 
described for the term of one year from 
Sept. 19. 1919, A so on from year to year at 
the > early rent of £185 by half-yearly pay- 
ments on Mar. 25 A Sept. 29 in each year, 
A that the tenant should pay to the landlord 
as a further rent at the rate of £6 per cent. 
j>er annum on all sums ol money expended 
by the landlord in the supply of any fruit 
trees during the tenancy. Hy clause 7 the 
tenant w T as to culti\ate the land on the best 
A most approved system of gardening in 
general practice in the neighbourhood, A was 


not to cut. down, grub up, or destroy any 
fruit trees growing in or upon the land, or at 
any time to be planted thereon, under the 
provisions of the agreement, without the 
consent in writing of the landlord or his 
agent first had A obtained. Hy clause 9 
the landlord was during the term to supply 
the tenant at his own expense with all fruit, 
trees which might at any time be agreed 
bet ween the landlord A tenant to be necessary, 

A the tenant was to pay a certain additional 
rent m respect of the fruit trees so supplied. 
Clause 11 contained the following proviso: 

“ That nothing herein contained shall be 
deemed to bo an agreement by the landlord 
that the premises hi robv demised or any part, 
thereof shall lie let. or treated as a market 
garden or give rise ton claim for compensation 
tor fruit trees or bushes under A. 11. Aet., 
1908, or any statutory modification thereof ” : 
— Held: (2) clause 11 of the agreement con- 
tained the clearest possible expression of the 
intention of the parties that, the holding was 
not to be treated as a market garden ; there 
was therefore no agreement in writing within 
sect. 42 (1 ) of the Act, by which it was agreed 
that it should be let or treated as a market 
garden, A therefore no claim to compensation 
on that basis arose, because the existence of 
such an agreement w as a condition precedent 
to such a claim ; (3) the agreement w r as not 
one which w r as avoided by sect. 5 of the Act, 
because the condition precedent to the 
tenant having the right to claim compensa- 
tion had not been satisfied. — He Masters A 
1)1 VEEN, [1923] 2 lv. H. 729 ; 68 Sol. .Jo. 11 ; 
sub norn. Masters r. Duveen, 93 J.. ,J. K. H. 
57 ; 130 L. T. 13, C A. 

267b. Market garden— What is— Garden ol country 
house- Sale of produce.] — The fact that the 
occupier of a country house sells regularly 
one-half of the produce of the gardens 
occupied therewith does not constitute the 
gardens a market garden. - Htckekdike v . 
Lucy, [1920] 1 K. H. 707; 89 L. ,J. K. H. 
558 ; 84 J. P. 6i ; 36 T. L. It. 210 ; 61 Sol. 
Jo. 257 ; 18 L G. 1L 207, D. (J. 

Annotation — Retd. Loulher i\ C’lilTord ( 1 5)‘2. r »), 1#(> .1. 1* f»f>. 

267c. .] — Land was cultivated in order 

that the crops might bo sold, A the crops 
included fruit A rhubarb : Held: (1)1 lie land 
was a market garden within A 11. Act, 1923, 
h. 57 ; (2) having regard to sect. 54 A other 
sects, of that Act, sect. 16 should not be read 
with an unrestricted meaning, A the land- 
lord's right of action to recover tl *s expense 
of making up a road had not been alTeeted 
hy the provision lor reference to arbn. in 
that sect. (3) Semitic: sect. 16 deals witli 
procedure. — L owthek e. Clifford, fl927J 
1 K. H. 130 , 95 L. J K. H. 576 . 135 L. T. 
200; 90 J. P. 113; 4^ T. L. H. 432; 70 
Sol. Jo. 511 ; 24 L. G. JL 231, G. A. 


Part VI- Fixtures. 


268. Add. Atuiolations : — Consd. Re Mann A 
Harvey (1920), 123 L. T. 242. Refd. Pole- 
Carew v. Western Counties A General 
Manure Co., [1920] 2 Ch. 97. 

268a. Removal by tenant — Agricultural Hold- ‘ 

ings Act, 1908, s. 21 — Power to contract out 
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of Act.] — A. If. Act, 1908, contains no pro- 
hibition against the parties to a lease or 
tenancy contracting themselves out of the 
pro visions of sect. 21 of the Act, A it is 
therefore competent to them to do so. 

A lease of a farm contained a covenant by 

6 


J.s. 
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the lessee io deliver up at tlio end of the 
term all the demised premises & all new & 
other buildings & erections thereon & all 
such fixtures as were in anywise affixed or 
fastened to the freehold of the premises : — 
Held : the covenant effectually excluded the 
provisions of sect. 21 of the Act, & the tenant 
was not entitled to remove certain buildings 
& fixtures erected & affixed by him during 
the term. — Premier Dairies v. Garuck, 
[1920] 2 Ch. 17; 89 L. J. Ch. 832 ; 123 
L. T. 44 ; 64 Sol. Jo. 376. 

268b. No notice by tenant of intention 

to remove — Claim by tenant for loss on 
removal.] — An agricultural tenant who at 
the expiration of his tenancy omits to give 
to the landlord, under A. H. Act, 1908, s. 21, 
notice of his intention to remove a fixture 
or building, whereby the landlord is pre- 
vented from exercising the option given to 


271. 

273. 

276. 

276. 

277. 


him by the Act to purchase the same, canno, 
afterwards claim compensation for expend 
or loss suffered through the removal under 
A. H. Act, 1914, s. 1, & A. H> Act, 1908 
s. 11. — Re Harvey & Mann (1920), 89 
L. J. K. B. 687 ; sub nom. Re Mann & Har- 
vey, 123 L. T. 242, C. A. 


Add, Annotation : — Refd. Pole-Carew v. 
Western Counties & General Manure Co., 
[1920] 2 Ch. 07. 

Add, Annotation : — As to (3) Refd. Vaudeville 
Electric Cinema v . Muriset, [1923] 2 Ch. 74. 
Add, Annotation : — Consd. Re Mann & Harvey 
(1920), 123 L. T. 242. 

Add. Annotation : — As to (4) Refd. Premier 
Dairios v. Garlick, [1920] 2 Ch. 17. 

Add. Annotation : — As to (1) Refd. Re Roger- 
stone Brick & Stone Co., Southall v. Wescomb, 
[1919] 1 Ch. 110. 


Part VIII. — Growing Crops and Crops, Emblements, and 

Gleaning. 


280. Add. Annotations : — Refd. Richards v. Davies, 
[1921] 1 Ch. 90 ; Back v. Daniels (1924), 69 
Sol. Jo. 160. 

284. Add. Annotation : — Mentd. Cohen v. Roche 
(1920), 96 L. J. K. B. 946. 

286. Add. Annotation : — Consd. Stephenson v. 
Thompson, [1924] 2 KB. 240. 

296. Add. Annotation : — Consd. Stephenson t\ 
Thompson, [1024] 2 K. B. 240. 

298. Add. Annotation Refd. Back v. Daniels 
(1921), 69 Sol. Jo. 160. 

304. Add. Annotations Consd. T*»bo«upin r. Cr is- 
pin, [19201 2 K B. 714. Expld. & Dlstd. Re 
Wait, |1927] 1 Ch. 606. 

311a. .J — At an auction sale of grass & 

crops held at a farm pltf. purchased the crop 
of swedes in one of the fields, & deft, pur- 
chased the grass on an adjoining field. One 
ol the conditions upon which pltf. purchased 
the ciop of swcdcH was that he should not 
remove from the field more than one-half of 


the crop of swedes, the other half having to 
be consumed on the field. Deft, put a 
number of sheep into hiB field of grass, & the 
sheep got into pltf.’s field of swedes & did 
considerable damage to the swedes : — Held : 
the fact that the right of pltf. to remove the 
swedes from the field was limited to one-half 
of the crop did not prevent him from main- 
taining an action of trespass in respect of the 
damage done by deft.’s sheep, as pltf. had 
Ruch an ex elusive right of possession in the 
crop as would entitle him to maintain an 
action of trespass. — Wellaway v Courtier, 
[1918] 1 K. B. 200 ; 87 L. J. K. B. 299 ; 118 
L. T. 256; 31 T. L. R. 115 ; 62 Sol. Jo. 161, 
D C. 

Annotation : — Richards v. Davies, [19211 1 Ch. 90. 

316. Add. Annotations: — As to (1) Refd. Bright- 
man Tate (1019), 35 T. L. R. 209 ; Gurney 
v. Houghton (1920), 123 L. T. 706 ; Hudson’s 
Bay Co. v . Maclay (1920), 36 T. L. R. 469; 
Newcastle Breweries v. R., [1920] 1 K. B. 
864 ; Shutler v. Rolfe (1920), 36 T. L. R. 828. 


Part IX. — Trees and Timber. 


352a. - — .] — Re Tower’s Contract, 

[1924] W. N. 331. 

362. Add. Annotation Mentd. Re Terry, Terry 
r. Terry (1918), 87 L. J. Ch. 577. 

366. Add. Annotations : — Refd. Iforlick v. Scully, 
|1927] 2 Ch 150 Mentd. Uuyd-Jones v 
Clark -Uoyd, [1919] 1 Ch. 421. 


392. Add. Annotations : — Refd. Horlick v. Scully, 
[1927] 2 Ch 150. Mentd. LJoyd-Jones v. 
Clark- Lloyd, 11919] 1 Ch. 424. 

396. Add. Citation .*—16 W. R. 640. 

396. Add. Annotations : — Refd. De Silva v. Korossa 
(Ceylon) Rubber Co. (1919), 88 L. J. P. C. 54 ; 
Edwards r. Birmingham Navigations, [1924} 
1 K. B. 341. 


PART VIII. SECT. 1. 

280 i. Sale — Interest in land — Passmff 
before nei'emnee — Statute of Frauds— 
(Irasn 1 — Rohinhon r Long. [192J] 3 
D. li It. 918. -CAN. 

b i. — .1— Mfshfiukt v. 

Ckmkvi (’avada Canning Co., [1923] 
4 I). L. 1\. 1202 : 3 W. W. R. 366.— 
CAN. 

© I. — .1 Crops growing at 

the completion of a sale of land pass 


to the purchaser, unless there be a 
stipulation to the contrary — A ndkr- 
son r. StasIUK, 11926] 1 1) L It. 347 ; 
11926] 1 W W. It. 107 ; 20 Sask. L. R. 
269.— CAN. 

p i. Biaht of devisee to crops 

smrn by share tenant — <f* grounwo at 
testates death.} — held • as testator’s 
Interest in the wheat while growing 
arose out of the agreement, which 
amounted to a severance of the crop 
from the land, the money payable 
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for testator's share In the crop fell 
into the residue of the estate . — Be 
Urmoiv. [1922] V. L. R 686.— AUS. 


p li. Cost of threshtnq .) — A les- 

sor on the crop -payment plan agreed 
to pay one-half the cost of threshing: ; — 
Held : he was liable for one-half of 
the cost of hauling the sheaves from 
the 8 took to the thresher. — Tocher v. 
Johnson (1922), 68 D. L R. 768 ; 
32 Man. L. R. 856 ; [1922] 2 W. W. R. 
616.— C AN, 
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404. Add* Annotations : — Dlstd. Noble u. Huruon, 
[1926] 2 K. B. 332. Retd. Lagan Navigation 
Co. v. l*ambeg Bleaching, Dyeing & Finishing 
Co., [1927] A. C. 226. 

405. Add. Annotations : — As to (1) Refd. Noble v. 
Harrison, [1026] 2 K. B. 332. As to (2) Refd. 
Coliis v. Amphlett (1919), 89 L. J. Ch. 101 ; 
Edwards v. Birmingham Navigations, L1924] 1 

K. B. 341. As to (3) Refd. Edwards v. Bir- 
mingham Navigations, [1924] 1 K. B. 341 . As 
to (4) Consd. Collins v. Amphlett (1019), 89 

L. J. Ch. 101. Refd. Mills v. Brooker, [1919] 
1 K. B. 555 ; Edwards v. Birmingham 
Navigations, [1924] 1 K. B. 341. 

406. Add. Annotations : — Consd. Coliis v . Amphlett 
(1919), 89 L. J. Ch. 101. Refd. Mills r. 
Brooker, [1919] 1 K. B. 555 ; Edwards 
Birmingham Navigations, [1924] l K. B. 341 ; 
Noble v . Harrison, [1926] 2 K. B. 332. 

406a. Right to appropriate fruit.] — 

Where the branches of fruit trees growing 
near their owner’s boundary overhang tho 
land of the adjoining owner, the right of the 
adjoining owner to lop the branches does 
not carry with it the right to pick & appro- 
priate tho fruit, & if he does so he is guilty 
of conversion & liable to the owner for its 
value. — M ills v. Brooker, [1919] 1 lv. B. 
555 ; 88 L. J. K. B. 950 ; 121 i,. T. 254 ; 35 
T. L. K. 261 ; 63 Sol. Jo. 431 ; 17 L. G. B. 
238, D. C. 

407. Add. Annotation : — Refd. Edwards v. Bir- 
mingham Navigations, [1924] 1 K. B. 341. 

409. Add. Annotation: — Mentd. Hines v. Tousley 
(1926), 95 L. J. K. B. 773. 

412. Add. Annotation : — Refd. Edwards v. Bir- 
mingham Navigations, [1924] 1 K. B. 341. 
416. Add. Annotations: — Generally , Mentd. 

Michael v. Phillips (1923), 130 L». T. 142; 
Jacobs v. Batavia & General Plantations 
Trust (1921), 93 L. J. Ch. 520. 

418. Add. Annotation : — Refd. Musgrovc v. Pan- 
delis, [1919] 2 K. B. 43. 

419. Add. Annotations : — Refd. Derry r. Sanders, 
[1919] 1 K. JL 223. Mentd. Thomson r. St. 
Catharine’s College, Cambridge, etc., [1919] 
A. C. 468. 

428. Add. Annotation : — Generally , Mentd. Weber 
v. Birkett, [1925] 1 K. B. 720. 


484. Before this case add “ See , also. Ecclesias- 
tical Law, VoL XIX., p. 611.” 

Add. Annotation : — Refd. Stockman r. 

Whither (1614), 1 Roll. Rep. 86. 

518a. .] — Billingsley (JjAdy) v. Heusey 

(1612), 2 Bulst. 5 ; 80 E. IX. 912. 

519. Add. Annotations : — Apld. He Ixmdesborough, 
Spicer v. Londesborough, [1923] 1 Ch. 600. 
Refd. Kursell v. Timber Operators & Con- 
tractors (1926), 95 L. J. K. B. 569. 

527. Add. Annotation : — Mentd. Sack v. Jones, 
[1925] Oh. 235. 

591. Add. Annotation: — Refd. He Williams’ Settle- 
ment., Williams Wynn v. Williams, [1922] 
2 Ch. 750. 

602. Add. Annotations .*— Refd. Lloyd- Jonos v. 
Clark-Llovd, [1919] 1 Ch. 424; llorlick v. 
Scully, [1927] 2 Ch. 150 

615. Add. Annotations : — Dlstd. llorlick v . Scully, 
[1927) 2 Cli 150 Refd. Lloyd- Jones v. 
Clark-Lloyd, L1919J 1 Ch. 421. 

624. Add. Annotation Mentd. Jh Gardner, Ellis 
v. Ellis, [1921] 2 Ch. 213. 

649. Add. Annotation : — Mentd. He Gardner, 
Ellis v. Ellis, [1924] 2 Ch. 213. 

652. Add. Annotation : - Consd. He Ijondes- 
bo rough, Spicer v. Londesborough, L1923] 
Ch. 500. 

652a. .] — (1) By a settlement 

certain hereditaments were settled to the 
use of certain trustees during the life of A. 
without impeachment of w;iste upon the 
trusts, A: with As subject to the powers there- 
inafter declared, with remainders as therein 
mentioned, A: it was declared that tho 
hereditament s were thereby limited to tho 
trustees upon trust, during the life of A., 
that if at the* time of such limitation taking 
effect in possession A. should not be or have 
been bkpt. the trustees should allow him to 
enter into & remain in the possession or 
receipt of tho rents & profits of the settled 
estates during his life or until he should 
become bkpt. By an agreement, dated 
Dec. 7, 1920, A. agreed to sell all the timber 
standing in certain portions of the settled 
estates. On Jan. 18, J922, a contract was 
entered into by A. for sale of part of the 


PART IX. SECT. 2, SUB-SECT. 1. 

403 111. Property m severed 

portion.] — Where W. cuts off that poi- 
Uim of a tree overhanging his lot, the 
trunk of which 1 h on L.’slot, although 
tho ownership of the fallen portion 
Is In L. & he lias tho right to outer on 
W.'s lot & take it away, there is no 
obligation on the part of W. to deliver 
the cut portion to L. — Loverock v. 
Webb (1921), 70 D. L. It. 748 ; 30 
B. C. R 327. — CAN. 

403 iv. .] — Tho owner 

of land may lop branches overhanging 
Ills land without previous notice to 
the owuer of the tree, but may not 
keep tho branches so lopped down for 
himself. — 1 )k Villikrs v. O’Sullivan 
(1883), 2 8. a 251.— S. AF. 

403 v. .1 — A person is 

entitled to out off those portions of 
trees growing on his neighbour’s land 
which overhang his land. — V ishnu 
Jacjannath J OSH i v. Vasudep Raohu- 
kath Oka (1918), I. L. R. 43 Bom. 
104.— IND. 

403 vl. N. P. Mauno Po Thaunq 
v. Ma On (1923), I. L. K. 1 Ran. 281.— 
IND. 

407 ia. Where the soil 


& freehold of a highway is in the Crown 
Sc the possession of the highway In 
the municipality, an notion is not 
maintainable by nn adjoining land- 
owner for damages for the cutting by 
the municipality of trees on tho high- 
way. — A.-G. for British Columbia 
& Watt v. Saanich Coitrv., [1D2H 1 
W. W. R. 471 ; 6G D. L. R. 482.— 
CAN. 

407 ii a. .] — A person can 

obtain an injunction to remove tho 
overhanging portions of trees though 
ho may not bo able to prove any 
damage. — Vishnu Jauannatu Johhi 
v. Vasuder Rauhunath Oka (1918), 
I. L. K. 43 Bom. 164.— IND. 

■b. Leaves blown on to neighltour’s land 
— Polluting water — Trees not noxious 
db planted for shelter. ] — Held : the rule 
in Hylands v. Fletcher (1868), L. It. 3 
H. L. 330, did not apply. — Matthews 
v. Fokgie, [1917] N. Z. L. R. 921. — 
N.Z. 

PART IX. SECT. 2, SUB-SECT. 9.— C. 

so. Right to cut trees for securing 
profitable enjoyment of land.] — A tenant 
may have an implied, right to cut or 
destroy bush in order to obtain in a 
reasonable way the profitable enjoy- 
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ment of the land, St, In lieu of burning 
or destroying the timber, may save it 
Si sell it for his own benefit. Where, 
however, tho cutting down of the 
timber is done lor the purpose of 
making an Immediate piotlt out of tho 
timber, Si without any regard to the 
improvement of the land, thoie is no 
implied grant to the tenant to cut Si 
boll the timber. 

In the* absence of any such grant, 
the property in the timber when cut 
vests immediately in the person en- 
titled to the ilist estate of in her it unco 
in fee or In tail. — IIirawanu v. 
Gardner, [1926) N. Z. L R 48; 
rt vsfl. on the facts, nub worn. Gardner 
r. I Iirawan U, [1 '127 ] A. 388; 96 
Jj. J. P. C. r »3 ; 13b L. T. 613; 43 
T. L. R. 198— N.Z. 

PART IX. SECT. 2, SUB-SECT. 10.— 
E. (a). 

649 i. Tenant Jor life unimpeach- 
able — Tries taken lornpulsontg by 
overruling authority.] — Held : the 

money given by way of compensation 
must be applied by the trustees as 

S art of the corpus of the estate.— 
age Sc Roper v. Pioott Si De 
Jenner, [1919] 1 X. R. 23— IR. 



Cams 662a— 894a. English and Empire Digest Supplement. 


settled land, subject to the agreement of 
Dec. 7, 1920, A on Mar. 14, 1922, such land 
was conveyed to the purchaser, subject to 
the agreement : — Held : the proceeds of sale 
of the timber belonged to A. 

(2) At the date of the contract for the sale 
of land A; at the date of the conveyance, part 
of the timber, to the value of about £500, 
remained uncut : — Held : although as re- 
gards the purchaser of the land the timber 
was divided from the freehold, yet neverthe- 
less it remained part of the inheritance A 
subject to the limitations of the settlement ; 
accordingly , it did not vest in A., but being 
however part of the inheritance A still i 
remaining subject to the limitations of the / 
settlement , on severance it became the pro- 
perty of As, & therefore the £500 belonged 
to him. — Re Londesborough (Earl), Spicer 
v. Londesborough (Earl), [1923] 1 Ch. 500 ; 

92 L. J. Ch. 423 ; 128 L. T. 7 92 ; 07 Sol. Jo. 
439 . 

356. Add. Annotation : — As to (4) Retd. Re 
Williams* Settlement, Williams Wynn v. 
Williams, [1922] 2 Oh. 750. 

j6ia. .] — Re Londesborough 

(Earl), Spicer v. Londesborough (EakiJ, 
No. 652a, ante. 

171. Add. Annotation : — Refd. Re Williams’ Settle- 
ment, Williams Wynn v. Williams, [1922] 2 
Ch. 750. 

380. Add. Annotation : — Refd. Re Williams’ Settle- 
ment, Williams Wynn v. Williams, [1022] 

2 Ch. 750. 

696. Add. Annotation : — Apld. Re Londesborough, 
Spicer v. Londesborough, [1923] 1 Ch. 500. 
Refd. Kursell v. Timber Operators & Con- 
tractors (1926), 95 L. J. K. B. 569. 

711. Add. Annotation : — Consd. Re Londesborough, 
Spicer v. londesborough, [1923] 1 Ch. 500. 

712. Add. Annotations : — Distd. Ilorlick v. Scully, 
119271 2 Cli. 150. Refd. Lloyd-Jones v. 
Olark-Lloyd, [1919] 1 Oh. 424. 

736. Add. Citation : — sub nom. Stewkley v. 
Butler (1615), Moore, K. B. 880 ; 72 E. It. 
970. 

Add. Annotations : — Mentd. Ward v. Everard 
(1695), Comb. 829; Bridgwater v. Bolton 
(1704), J Salk. 236; Ambatielos v. Anton 
.lurgens Margarine Works, [1922] 2 K. B. 
185. 

739. Add. Annotations: — As to (1) Refd. Joel r. 
International Circus & Christmas Fair (1920), 

124 L. T. 459; Cohen v. Itoche (1926), 95 
L. J. K. B. 946 ; Kursell v . Timber Operators 
A Contractors (1920), 95 L. J. K. B. 569 ; Re 
Wait, [1926] Ch. 902. As to (2) Refd. 
Waimiha Sawmilling Co. v. Waione Timber 
Co., [1920] A. 0. 101. Generally, Mentd. 
Thames Sack & Bag Co. v. Knowles (1918), 

88 L. J. K. B. 585. 

745. Add. Annotation : — Apld. Rc Londesborough, 
Spicer v. Ijondesborough, [1923] 1 Ch. 600. 
Refd. Kursell r. Timber Operators A Con- 
tractors (1920), 96 L. J. K. B. 509. 

769. Add. Annotation : — As to (2) Refd. Ambatielos 
v . Anton Jurgens Margarine Works, [1922] 

2 K. B. 185. 


808. Add. Annotation: — As to (1) Refd. Re Tliol 
lusson, Ex p. Abdy, [1919] 2 K. B. 785. 

810. Add. Annotations: — As to (2) Refd. Joel v . 
International Circus A Christmas Fair (1920) 
124 L. T. 459 ; Waimiha Sawmilling Co. v. 
Waione Timber Co., [1920] A. 0. 101. 
Generally , Mentd. Thames Sack A Bag Co. 
v. Knowles (1918), 88 L. J. K. B. 685 ; Cohon 
v. Itoche (1920), 95 L. J. K. B. 945 ; Kursell 
v . Timber Operators A Contractors (1926), 9 r> 
L. J. K. B 509; Re Wait, [1920] Ch. 902. 

810 a. Confiscation by foreign State — Frustra- 

tion.] — By a contract the vendors agreed to 
sell A the purchasers to purchase the timber 
then standing uncut in a forest in the 
Republic of I^atvia. the purchasers to have 
fifteen years in which to cut A remove it, 
such time to be extended if the purchasers 
were prevented by an act of the Govt., or 
otherwise by force majeure , or by war, from 
cutting or disposing of the timber. Merchant- 
able timber was to mean A include all trunks 
A branches of trees not less than six inches 
in diameter at a height of four feet from the 
ground. The purchasers took possession of 
the forest, but shortly afterwards an agrarian 
law was passed in Latvia under which the 
forest A all the timber therein became the 
property of the Latvian State, the agreement 
became annulled, A all the rights of vendors 
A purchasers in the forest A the timber 
became entirely confiscated: — Held: the 
contract was not an executed contract on the 
part of the vendors at the date when it was 
signed, A the property in the timber had not 
passed to the purchasers ; the performance 
of the contract was entirely frustrated by the* 
act of the Latvian State, A the parties were 
released from it. — Kursell v. Timber 
Operators A Contractors, |1927| 1 K J» 
298 ; 95 L. J. K. B. 569 ; 135 L. T. 223 ; 42 
T. L. It. 435, C. A. 

814. Add. Annotations : — Refd. Llovd -Tones r. 
Clark-Lloyd, [1919] 1 Ch. 421 \ Hm-lick r. 
Scullj, [1927] 2 Ch 15(1 

828. Add. Annotation : — As to (1) Refd. Rc 
Williams’ Settlement, Williams Wynn v. 
Williams, [1922] 2 Ch. 750. 

840. Add. Annotations : — Generally , Mentd. Re 
Crosse, Oldham v. Crosse, [1920] 1 Ch. 240 ; 
Rotunda Hospital, Dublin r. Coman (1920), 

7 Tax Cas. 617 ; Re Shrewsbury Estate 
Acts, Shrewsbury v . Shrevsbury, [1924] 1 
Ch. 315. 

842. Add. Citations : — 119 L. T. 590 : G2 Sol. Jo. 
716, U. A. 

851. Add. Annotations : — Refd. Lloyd-Jones r 
Clark-Lloyd, [1919] 1 Ch. 424; Horlick r 
Scully, [1927] 2 Cli. 150. 

856. Add. Annotation : — Refd. Horlick r. Scullv, 
[1927] 2 Ch. 150. 

874. Add. Annotation ; — Refd. Rc Williams' Settle- 
ment, Williams Wynn v. Williams, [1922] 2 
Ch. 750. 

894a. — Tenant for years unimpeachable 

for waste.] — Lessee for years sans waste 
cannot pull down trees that are a defence or 
ornament to the house. — L ondon (Bp.) v. 


PART IX. SECT. 2, SUB-SECT. 16. 
ak. Durchant r under covenant to erect 


, frame dwelling.) — Held: entitled, under 
the agreement for purchase, to take 
1 standing trees to complete the building. 
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— Gibbons «*. Riddlk, [1926] 3 D. L. IL 
7G ; 58 O. L. K. 627.— CAN. 
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Web (1718), as reported in 1 P. Wins. 527 ; 
24 E. R. 601. 

Annotation : — Held. Chamberlayne t>. Dummer (1792), S 
Bro. C. C. 549. 

921. Add. Annotation: — Mentd. Burrell v. Leven 
(1926), 42 T. L. R. 407. 

928. Add. Annotation : — As to (1) & (2) Consd. 
Wheeler v. Keeble (1914), Ltd., [1920] 1 Oh. 
57. 

944a. Trees excepted.] — If a lessee cuts 

down the trees excepted out of his lease, the 
lessor shall have trespass vi et armis against 
him. — Percy’s Case (1609), 13 Co. Rep. 60 ; 
Ley, 20 ; 77 E. R. 1470. 

949. Add. Annotation : — Refd. lie Williams’ Settle- 
ment, Williams Wynn v. Williams, [1922] 2 
Ch. 750. 

953. Add. Annotations : — Mentd. Osborne v. Brad- 
ley, 11903] 2 Ch. 446 ; Sharp v. Harrison, 
[1922] 1 Ch. 602 ; Kelly v. Barrett, T1924] 

2 Ch. 379 ; Price v. Corpn. d’Energie do Mont- 
magny, LI 927] A. C. 363. 

970. Add. Annotations : — Consd. Baldock v. West- 
minster City Council (1918), 88 L. J. K. B. 
502; Sheppard v. Glossop Corpn., [19211 

3 K. B. 132. Refd. Oldham v. Sheffield 

Corpn. (1927), 136 L T. 681. , 

970a. Omnibus company with right to cut I 

trees — Injury to passenger.] — Where the 
route of an omnibus lies along a road lined | 


by trees, which by permission of the owner 
the omnibus co. have taken reasonable care 
to cut, an accident caused to an outside 
passenger by an overhanging branch does 
not render the co. liable, if there is no 
evidence that the driver was driving too near 
the trees, or that he had any reason to suspect 
tliat they were overhanging. — Trinder v. 
Great Western Ry. Co. (1919), 35 T. L. R. 
291. 

970b. Overhanging trees.] — Deft, was pos- 

sessed of land on which there was growing a 
beech tree, a bough of which overhung a 
highway. This bough suddenly broke in 
lino weather, fell upon pltf.’s vehicle then 
passing, & caused damage. Neither deft, 
nor his servants know that the bough was 
dangerous, & the fracturo was due to a latent 
defect not discoverable by any reasonably 
careful inspection : — Held : deft, was not 
liable, as the mere fact that the tree overhung 
the highway did not make the tree a nuisance, 
& as he neither knew nor ought to have 
known of the actual danger, <& there was no 
absolute obligation on him to support a tree 
overhanging the road unless it appeared, or 
would appear on a proper inspection, that 
nature could no longer be roliod upon to 
support it. — Noble v. Harrison, [1926] 2 
K. B. 332 ; 95 L. 3. K. B. 813 ; 135 L. T. 
325 ; 90 J. P. 188 , 42 T. L. R. 518 ; 70 
Sol. Jo. 691, I). C. 


Part X. — Fertilisers, Feeding Stuffs and Seeds. 


971a. Feeding stuffs— Act of 1906, s. 1 (4).]— In 
Sept. 1922, pltf., a pig-keeper, saw (lefts. ’ 
managing director, who offered to Hell him the 
bakery sweepings as pig food at 2.s\ Od. a 
bag. Pltf. accepted the offer A purchased 
the sweepings lrom (lefts. & fed five pigs 
witli it successfully from Sept. 1922 to Jan. 
1923, when the pigs became ill & four of 
them died. 7 ’he sweepings consisted of 
ingredients used in making bread, together 
with dust As dirt A other odds Ac ends Ac 
string :-—/Ir/d .* the words “ on the sale of 
any article ” in the above sub-sect, were 
wide enough to cover the sale of these bakery i 
sweepings ; the effect of the sub-sect, was 
to put the risk upon the seller, who, knowing 
the constituents of the article which he chose 
to sell as food for cattle, was made responsible 
if in fact it contained some article deleterious ; 
if the seller desired to protect himself against 
the stringent provisions of the Act, it was 
competent to him to do so by a special con- 
tract made for that purpose. — Pulling v. 
Lidbetter, Ltd., T1924] 2 K. B. 114; 93 
L. J. K. B. 542 ; 131 L. T. 119 : 88 J. P. 83 ; 
68 Sol. Jo. 615 ; 22 L. G. R. 456, C. A. 

973. Add. Annotation : — Refd. Anderson v. Daniel 
(1953), 130 L. T. 418. 

974a. — - - .] — A seller who in fact 

delivers a false invoice commits an offence 
under sect. 6 (1 ) (h) of the above Act, whether 
the nature of the article is such as to make it 
obligatory on liim under sect. I to deliver 


an invoico or not. — II arvev Ac Co. v. Hkue- 

1 fordshire County Council, 11920] 2 K. B. 

1 395 ; 89 L. J. K. B. 601 ; 123 L. T. 428 ; 81 

J. P. 195 ; 18 L. O. R. 470, D. C. 

I 976a. Sending of sample to seller — Act of 

1906, S. 3 (3).] — It is a condition precedent 
to a prosecution of the seller under sect. 6 
(1) (a) of the above Act, on a charge of not 
sending an invoice on the sale of a fertiliser 
of the soil according to the provisions of 
sect. 1 (1), tliat a prescribed portion ol’ the* 
sample thereof taken with a view to the pro- 
ceedings under sect. 3 (3) shall have been 
sent to the seller.- -V aughan v. Urindull. 
[1921 J 3 K. B. 412 ; 91 L. J. K. B. 141 ; 125 
L. T. 316 ; 85 J. P. 199 ; 19 L. C. R. 116 ; 
27 Cox, C. C. 5, D. C. 

977. Add. Anyiotation : — As to (2) Refd. llarve> v. 
llerefordsliire County Council, [1920J 2 K. B 
395. 

978a. Effect of— “ Reasonable excuse.”] 

(1) As the object of the Act of 1906 in requiring 
the vendor to give the statutory invoice Ac 
imposing on him a penalty yi the event ol 
his default is to protect the purchasers of 
fertilisers, the effect of non-compliance with 
the requirement is not merely to render the 
vendor liable to the penalty, but also to 
make the sale illegal Ac preclude the vendor 
from suing for the price. (2) The fact that, 
owing; to the nature of the article sold as a 
fertiliser, an analysis of it would necessitate 
so expensive a process as to make it impossible 
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to sell it after analysis at a profit, affords no 
“reasonable excuse” within sect. 6 (1), for 
omitting to give the invoice required by the 
Act. Srmf)le : neither will impossibility of 
analysis afford any excuse, the intention of 
the statute in that event being to prohibit 
the sale of the article altogether. (3) The 
expression “ without prejudice to any civil 
liability ” in sect, fi (i ) refers to the civil 
liability of the vendor, not to that of the 


purchaser. — A nderson, Ltd. v. Dantp. 
[1924] 1 K. B. 188 ; 93 L. J. K. B. 97 • j • 
L. T. 418 ; 88 J. P. 63; 40 T* L. R. ei- , L 
Sol. Jo. 274 ; 22 L. G. R. 49, C. A. 

Annotation : — As to (2) Consd. Pulling v. Lidbetter (192 
93 L. J. K. B. 542. 


979. Add. Annotations : — Refd. Steam v. Prentice 
(1918), 88 L. J. K. B. 422; Edwards ,. 
Birmingham Navigations, [1924] 1 K. B. 31 1 


PART XI. SECT. 10. 

Under tin tier — Under Forest 

-A.*f J. FOIt If C. e. Rorkrtbon, 
I 1 >. L it. J000 : I W. VV. Jt. 
33 If. C. K. 325. — CAN. 


hi. Right of Crown to sue for 

expenses .} — The Crown in the right of 
the Dominion may sue under Forest 
Act, K.S.BC., 1924 (c. 93), b. 114. to 
recover expenses incurred by officials 


of the Dominion Forest Branch in eon 
trolling & extinguishing a fire on 
deft/e property. — K. v. Swanbtrom. 
11925] 3 D. L. B. 79 ; H925] 1 W. W. R. 
713. — CAN. 
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ALIENS. 


Part I. — What Constitutes Alienage. 


1. Add. Annotations : — Consd. Markwald v. 

A.-G., [1920] 1 Ch. 348. Reid. Johnstone 
v . Pedlar, [1921] 2 A. C. 20 2. Mentd. The 
Tervaete (1922), 128 L. T. 170. 

8. Add. Annotation : — Mentd. Fasbender v . 

A.-G., Kramer v. A.-G., [1922] 2 Ch. 850. 

18. Add. Annotation : — As to (2) Refd. John- 
stone v. Pedlar, [1921] 2 A. C. 202. 

13a. .] — By an Order in Council made 

on Nov. 5, 1914, Cyprus was annexed, & by a 
Proclamation made thereunder on Mar. 3, 
1915, revoking an earlier Proclamation, it was 
provided that “ all Ottoman subjects, resident 
in Cyprus on Nov. 5, 1914, have become 
British subjects.” An amending Order in 
Council made on Nov. 27, 1917, after reciting 
that doubts had arisen as to the eil'ect of the 
Order & the propor interpretation of the 
Proclamation, ordered that the following 
persons ( inter alios) should be deemed to have 
become British subjects by virtue thereof : 
“ any Ottoman subject who was ordinarily 
resident & actually prebent in Cyprus on 
Nov. 5, 1914.” Besp., an Ottoman subject 
by birth, carried on business in Cairo from 
1893 to 1913. In Dec. 1913, he went to 
Cyprus, & after three or four* months brought 
his family there. He rented a house in 
Cyprus monthly, & while there discontinued 
his business in Cairo. He was present in 
Cyprus on Nov. 5, 1914, <fc remained there 
until Oct. 1915, when he returned to Cairo, 
his family following in December. He re- 
ceived a passport describing him os a British 
subject, At was so registered at the British 
Consulate at Cairo, but after annual renewals 
registration was refused in 1919. He sued 
fora declaration that ho was entitled to regis- 
tration: — Held: if there were any difference 
between “ resident ” At “ ordinarily resident ” 
the latter became the test by virtue of the 
interpretative Order of 1917 ; but on the 
facts resp. was both “ resident ” At 
” ordinarily resident ” in Cyprus on Nov. 5, 
1914, whether or not Cyprus was then las 
domicil ; At whatever may have been his 
motive for going there, he was a British 
subject by virtue of the Order in Council. — 
Gout v. Cimitian, [1922] 1 A C. 105 ; 91 
Li. J. P. C. 18 ; 38 T. L. R. 100 ; sub wow. 
Gout v. Cimitian, Cimitian v. Gout, 120 
L. T. 293, P. C. 

14, Add. Annotations : — Refd. Markwald v. A.-G., 
[1920] 1 Ch. 348 ; Johnstone v. Pedlar, 
[1921] 2 A. C. 202. Mentd. The Tervaete 
(1922), 128 L. T. 170. 


18. Add. Annotation : — Generally , Mentd. Wigg 
v. A.-G. of the Irish Free State (1927), 90 
L. J. P. C. 88. 

20. Annotations : — For “ Re Goodman’s Trust 
(1881), 7 Ch. D. 260 ” read “ Re Goodman’s 
Trust (1881), 17 Ch. D. 200.” 

29. Add. Citation 25 Cox, C. C. 022, D. C. 

35. Add. Annotations : — Mentd. Markwald v. 

A.-G., [1920] 1 Ch. 348 ; Johnstone v. 

Pedlar, [1921] 2 A. C. 202 ; The Tervaete 
(1922), 128 Li. T. 176. 

36. Add. Annotations : — Mentd. Markwald v. 

A.-G., [1920] 1 Ch. 318; Johnstone v. 

Pedlar, [1921] 2 A. C. 262; Tho Tervaete 
(1922), 128 L. T. 176. 

39. Add. Annotations : — Mentd. Markwald v. 

A.-G., [1920] 1 Ch. 348 ; Johnstone v. Pedlar, 
[1921 J 2 A. C. 262 ; The Tervaete (1922), 128 
L. T. 176. 

41. Add. Annotations : —Mentd. Markwald n 

A.-G., [1920J 1 Ch. 348; Johnstone v. Pedlar, 
[1921] 2 A. C. 262; Tho Tervaete (1922), 
128 L. T. 176. 

43. Add. Annotation : — Refd. Re Anncsley, 

Davidson v. Annesley, [1926] Ch. 092. 

49. Add. Annotations : - Mentd. Central India 
Mining Co. v. Soc. Colonial*) Anversoiso, 
[1920 J 1 K. B. 753; Johnstone v. Peldar, 
[19211 2 A. C. 262. 

49a. Under Treaties of Peace & consequent 
Orders— Who Is foreign national— “ Stateless 
person ” — Denationalised German.] — (1) Pltf. 
having lost Prussian nationality in 1896, & 
not acquired nationality of a German State 
or other nationality : -lJetd: he Wits not a 
German national within Peace Treaty of 
Versailles, Part X., s. 4, or Treat y of Peace 
Order, 1919. 

(2) Statelessness is not unrecognised by the 
municipal law of this country. 

(3) Whether a man is a German national or 
not must be decided by German municipal 
law As not by Kngliuh municipal law.- - 
Stoeck v. Public Trustee, [1921J 2 Oh. 67 ; 
90 L. J. Ch. 386 ; 125 L. T. 851 . 37 T. L. B. 
666 ; 65 Sol. Jo. 605. 

.inruitcdions : — As to (3) Folld. lie Ohamboriuin’H Soillmt., 
Charuborl&in v. Chainborlum, (11121 ] 2 Ch. 633. Generally, 
Refd. Kramer v. A.-U., 111123] A. C. 628. 

49b. Burden of proof.] — (1) In 

1893 pltfs. were admittedly German nationals, 
& on the bond fide assumption that they were 
still Ocrm&n nationals on Jan. 10, 1920, 
when the charge under Treaty of Peace 
Order, 1919, s. 1 (xvi) attached, dolt, was 
in possession of their liondon property as 


PART I. SECT. 1. 

1 ill. Birth k in Native Indian 

State. J— 1 The subject of a N ati ve Indian 
State Is an alien. — M ahomed 8c son 
v. Immigrants ’ Appeal 13oakd (1818), 
38 N. L. R. 7.—S. A F. 

10 iv. .] — Auplt., who was 

by birth a Bavarian subject, in 1881 
beo&roe a burgher of the Orange Free 
State, but in 1883 left the Free State 8c 


did not return before 11102, at which 
date lie v. oh resident In, but not a 
burgher of, the Transvaal. Under the 
Orange Free State Constitution of 
1878 Free State burghersbip was lost 
by residence abroad for more than two 
years : — Held : us at the time of the 
annexation of tho Orange Free State 
& Transvaal in 1902 applt. did not 
become a British subject either as 
being a burgher of the Orange Free 


State or aH u resbb-nt in the Transvaal, 
he was bv inference Ht ill a Bavarian 
subject. — *W oi.kp v The Treasury, 
[1919 j App. l>.. 3.><». — S. AF. 

PART I. SECT. 3. 

49a i. Under 'J'rcalies of Peace & 
consequent Orders — Who is foreiyn 
nati/mal — “ Stateless person " — Dena- 
tumalised German. ] — Pauley v. Cus- 
todian, [1922] App. 1). 101.— S. AF. 
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custodian. In an action to obtain release 
of their property :~HrId: the onus was on 
pltfs. to show that they had lost their 
original German nationality before Jan. 10, 
1920, Ac not on deft, to disprove it. 

Pltfs. had left their biilhplace. Idar, in 
the district of Birkenfeld, about 1893, & 
with the exception of short annual visits to 
their mother, A,, in the case of one, six weeks’ 
military training in 1890, they had resided 
uninterruptedly out of Germany from 1893 
to 1917 or 1918, when they were repatriated, 
after war internment, to Jdar, where accord- 
ing to Die police register entries, if genuine, j 
they were registered as stateless on their | 
arrival, A also on their departure for Amster- 
dam in 1920. On .fan. 29, 1923, the Birken- 
ield Govt, after inquiry as to the period of 
pltfs.’ absence from Germany, At as to their 
German visits during that period, granted 
thorn certificates to the effect that during 
that period they hud forfeited their German 
nationality by ten years’ “ uninterrupted ” j 
residence abroad within North German | 
Nationality Jjiiw, 1870, s. 21, Ac were there- , 
fore stateless on Jan. 10, 1920. These cer- 
tificates were based on the view of the \ 
Administrative Ots. which, in considering 
whether German visits break the ten years* 
period, look to the number, length, purpose 
intent of those visits. They wen*, how- ] 
ever directly contrary to the view of the j 
Ivcipzig Beichsgencht, which holds that the 
smallest visit, accidental or otherwise, breaks ; 
the period : - -Held : (2) the certificates, 

which were admittedly only pnmd facie ! 
evidence A open to review ir» any German j 
ct., were not conclusive* in an English ct., A 
the onus was on pltfs. to substantiate them ; I 
(3) if the Leipzig ct. view* wits right, the I 
certificates were invalid; (t) even if the j 
Administrative Ct. view was right, pltfs. had | 
failed to satisfy the English ct. that an 1 
Administrative* Ct. on being informed of all 
the* e*iivumstanre*s, including fraudulent con- 
duet by pltfs., applications as German 
nationals in 1915 Ac 1921, & previous false , 
statements as te> their German visits, would ! 
necessarily uphold the certificates ; (5) having | 
regard to the* conflict of opinion in the German | 
cts., pltfs. had failed te> eiischarge the onus | 
of proving that by unquestionable Ac un- ! 
doubted German law they liad lost their 
nationality on Jan. 10, 1920.- -Uaiin v. 
Pi’BLir Thuhtkk, [1925 1 Ch. 715 ; 95 L. J.Cli. 

9; 133 L. T. 713; 11 T. L. It. 580; 09 Sol. 

Jo. 82 1 

British subject marrying German 

— dr naturalised as German during war.] — 

lly a sett lenient eiate*d in 1902 a fund of ' 
£5, (tOO was vested m trustees on trust to 
imost i\i pay the income* of the trust funds 
to II. during his life or until he* should become* i 
bkpt. e>r charge it. “ or until some event shall 
happen . . . whereby the income or any part 
the*r(*e>i if belonging absolutely to him "would 
become ve»sied or charged in favour of some 
other person e>r persons or corpn.,** in the 
eve*nt of the determination during the life » 
of 11., of the above trust in his favour the 
trustees w*ere given a discretion to apply the 
income for the benefit of all or any the* said 
II., & his present or any other after-taken 
wifo Ac his issue & the persons interested 
for the time being under the ulterior trusts, ! 
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&, subject thereto, were directed to hold the 
capital & income of the trust funds upon 
trust for the benefit of the issue of H. Ac in 
default of issue upon trust for EL.’s nephews 
& nieces. H. was born in England of English 
parents but had resided in Germany since 
1900 Ac had been twice married there to 
Geiman wdves. During the war, on Aug. 8, 
1910, lie obtained a certificate of naturalisa- 
tion as a German. In these circumstances 
a summons was taken out by the trustees 
to have it determined whether the life interest 
of li. in the funds w T as forfeited by the charge 
imposed on property of German nationals 
in this country on Jan. 10, 1920, by the 
Treaty of Peace with Germany, art. 297, or 
Treaty of Peace Order, 1919, Ac how the 
income accrued since Aug. 4, 1914, ought to 
be disposed of. It was admitted at the 
hearing on behalf of II. that in a German ct. 
applying German law he would be recognised 
as a German citizen. No question arose as 
lo the income before Nov. 4, 1915, which had 
been paid over to H.’s agent : — Held : (1) the 
decision whether a person was a German 
national witliin the Treaty Ac Order fell to 
be determined exclusively by German muni- 
cipal law f , At accordingly 11. was a German 
national ; (2) II. ’s interest under the settle- 
ment was forfeited as on Jan. 10, 1920, & 
subject to the payment of costs the accumu- 
lations of income in the trustees’ hands from 
Nov. 4, 1915, to Jan. 10, 1920, must 

be* paid to the custodian. — He Chamberlain's 
Settlement, Chamberlain v. Chamberlain, 

[ 1921 J 2 Ch. 533 ; 91 L. J. Ch. 34 ; 120 L. T. 
52 ; 37 T. L. K. 900 ; 00 Sol. Jo. (W. li.) 
3. 

Annotation *— .Is fit (1) Apprvd. Fusbcndor v. A.-G., Kramer 
v. A.-G.. 11‘Jii‘J] 2 (’li hftb. 

49d. - — .] — A Britisli-born woman, 

between the date of the sigrnng of the Peace 
Treaty between England Ac Germany Ac the 
date of its coming into force, went to Germany 
there married a German subject. At the 
date of her marriage Ac on Jan. 10, 1920, 
when the Treaty came into force, she was 
the registered holder of shares in an English 
limited co. : — Held : under Britisli Nation- 
ality Ac Status of Aliens Act, 1914 (c. 17), 
s. 10, she must be deemed to be an alien, Ac 
by her marriage, which w*as not invalid, she 
had lost her British nationality Ac became a 
German national, so that her shares were 
subject to the charge imposed by Treaty of 
Peace Order, 1919, s. 1 (xvi). — Easbender 
v . A.-G., Kramer v. A.-G., [1922] 2 Ch. 850 ; 
91 L. J. Ch. 791 ; 128 L. T. 85 ; 38 T. L. li. 
852 ; 00 Sol. Jo. 709, C. A. 

.In notation . — Held, lie Itush, Warre r. Rush, [10*J3] 1 Cli. 56. 

49e. Dual nationality.] — Kramer v. 

A.-G., No. 215j, post. 

49f. — Austrian acquiring new nation- 

ality.] — An Austrian granted citizenship of 
the Czechoslovakian Republic after the 
disruption of the Austrian Empire, but 
before July 10, 1920, the date when the 
Treaty of Peace between the Allied & 
Associated Powers A Austria came into 
force, remains subject to the charge created 
by art. 249 (b) of the Treaty Ac Treaty of 
Peace (Austria) Order, 1920, s. 1 (ix), not- 
withstanding the provisions of art. 230 of 
the Treaty. — Rothschild r. Austrian Pro- 
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perty Administrator, [1923] 2 Ch. 542 : 
93 D. J. Oh. 508 ; 130 L. T. 175 ; 68 Sol. Jo. 
40 

Annotations:— Folld. Bohemian Union Bank r. Austrian 
Property Administrator, [10271 2 Ch. 175. Consd. Uroedcl 
i;. Hungarian Property Administrator (1927), U T. L. 1L 
65. 


49g. Czechoslovakian corporation.] — 

Under the Treaty of St. Germain, which 
came into force on .July Hi, 1920, a Czecho- 
slovakian corpn., as well as an individual, 
can acquire ipso Jacto Czechoslovakian 
nationality, A the property ot such a corpn. 
within the territory of (heat Britain at that 
date is entitled to the benefit of 1 he exemp- 
tion provided by art. 219 (b) of the Treaty 
from liability to the charge in favour of the 
administrator of .Austrian property created 
by that art. A: Treaty of Hence ( \ustria) 
Order, 1920, s. 1 (i\). —Hoi no m i \ n Union 
Bank v. Austrian IMiopehty Administra- 
tor, [1927J 2 Ch. 175 : 90 J,. .1. Ch. 005 ; 107 
\i. T. 271 ; 40 T. E. IE 050 ; 71 Sol. do. 101. 


49h. Hungarian.! (1) The expression 

nationals of the fori in »r kingdom <>1 
Hungary ” in Treat \ ot Peace (Hungary) 
Order, 1921,s. 1 (i\), means persons w ho were 
Hungarian nationals on Oct. 2S, 1918, when 
the Austrian Hnpnv ceased to exist by the 
deposition of the Emperor. 

(2) Wiiere the administrator of Hungarian 
property has determined that lie is not 
satisfied that a national of the former King- 
dom of Hungary has acquired ipso Jacto in 
accordance with the Treaty the nationality 
of ail Allied or Associated Cower, the et 
cannot go behind the derision of tin* adminis- 
trator A in vestig.it < the question anew. 

(lltOEl)EL r. 1 1 UNO \ 11 1 A N PROPERS ADMINIS- 
TRATOR ( 1 927 ), 1 I T. E. U. 65. 


49i. By what law decided.] Storck r. 

Public Trustee, No. 49a, ante. 


49j. .] — y»V Chamberlain's 

Settlement, Chamberlain r. Chamberlain, 
Xo. J9c, ante. 

49k. Decision of administrator Whether 

final.] — By the Treaty of JVa.ee with Austria, 
art. 249 (h), the* Allied A Associated Cowers 
reserved the right to retain A liquidate all 
property, rights A interests which belonged 
at the date of the coining into force oi the 
Treaty to nationals of the former Austrian 
Empire, but it- was provided that “ persons 
who within six months of the coming into 


| force of the present Treaty show that they 
have acquired ipso facto in accordance with 
its provisions the nationality of an Allied or 
Associated Power . . . will not bo considered 
as nationals of the former Austrian Empire 
within tlio meaning of this paragraph.” 
The annex to arts. 219 A, 250 sanctioned the 
imposition of a charge on such property, 
rights or interests. Arts. 218 to 202 with 
; their annexes were scheduled to Treaty of 
Peace (Austria) Order, 1920, A by r art. 1 (i) 

| of the Order given full effect as law. By 

1 art. 1 (ix), the charge was imposed on all 

, property, rights As interests within 11 is 

I Majesty's Dominions belonging to nationals 

of the former Austrian Empire at the date 
when the Treaty came into force. Art. 2 
provided that “ for the purposes of t he fore- 
going provisions of tins Order but not 
including the schedule therein referred to 
... the expression ‘ national of the former 
Austrian Empire,’ dot's not include persons 
who within six months of the coming into 
i force of the Treaty show' to the 
1 of the administrator that they have acquired 

i pso Jacto in accordance with its provisions 
nationality of an Allied or Associated 
Power ” : Held : where the administrator 
had decided that lie was not satisfied that 
i pltf., who was originally’ a national of the 

former Austrian Empire, had acquired tpso 
facto the nationality of an Allied or Asso- 
ciated Power, the ct. would not, in an action 
by him lor a declaration that be* lias “ shown 
that he has acquired ipso Jacto in accordance 
with the Treaty the nationality of the 
Kepublie of Poland A that Ik* is not a national 
of the former Austrian Empire within the 
I Treaty A. the Treaty' of Peace Order, A that. 

ins property, rights A interests in Ills 
I Majesty's Dominions are not subject to he 

! charged under the Treaty A the Treaty ot 

Peace Order,” go behind the decision ot the 
administrator A investigate 1 independently 
the question of nationality’. -Blitzes De 
Makiknwert v . Austrian Property Ad- 
ministrator, |1921] 2 Oh. 282 ; 93 E. J. Oil. 
587 ; 132 E. T. 42 , 10 T. E. IE 698 ; 68 Sol. 

I Jo. 

Annotations —Folld. <«roc<lH . II iingui iun Property A«l- 
lumi^triit or ( 1 92 1 ), I 1 T. L If h >. Held. (Iroehol i> Hun- 
garian Property Administrator (1925), 70 hoi. Jo. 945. 

1491. -.] -Uroedel c. IJun- 

I (iAuiAN Property Administrator, No. 19h, 

i ante. 


Part II. — Rights, Liabilities, and Disabilities of Aliens in 

Time of Peace. 


50. Add. Annotation : — Refd. The Wilhelmina, • 
[1923] P. 112. j 

61. Add. Atmoiation : -Refd. Johnstone v. Ped- 
lar, [1921] 2 A. O. 262. , 

63. Add. Annotations Refd. Rodriguez v. ! 
Npever, [1919] A. V. 59 ; Johnstone v. 
Pedlar, [1921] 2 A. C. 202. 

65a. Detention of property- -Ratification by 

Crown — Citizen of friendly State personally i 


hostile to Crown.] — (1) It is not a good 
defence to an action of tort brought by a 
friendly alien resident in the United Kingdom 
against an officer of the Crown in respect of 
the wrongful seizure A detention of the alien’s 
property' that the seizure A detention have 
been adopted A ratified by the Crown as an 
act of State. 

Pltf., who was horn in Ireland, having 
become a naturalised American citizen, 


491 i. — — — Jiy iLhai laic de - j be determined by tbe municipal law j r. CrsioDiAX, r 1922 J App. D. 161. — 

cided. ]-— Questions of nationality must 1 of the country concerned. — Paclky | S. AF. 
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English and Empire 

returned to Ireland in 1010 & took part in 
the rebellion of Easter, 1016, & was interned. 
On his release he took part in illegal drilling, 
&, on being arrested m Ireland, a sum of 
money was found upon him, which was 
taken & detainod by the police authorities, 
the seizure & detention being subsequently 
ratified by the Chief Secretary for Ireland. 
In an action by pltf. against the Chief Comr. 
of the Police for the recovery of the money, 
deft, pleaded that pltf. was an alien & that 
the money was detained by direction of the 
Crown as an act of State : — Held : the plea 
was bad & j)ltf. was entitled to judgment. 

(2) Sernbte : the fact that a subject of a 
friendly State residing within the realm 
under an implied licence from the Crown 
violates the local allegiance which he owes 
to the Crown does not disentitle him to the 
rights of an alien amy until the Crown with- 
draws its protection. - John stunk v. Pedlar, 
[1021] 2 A. C. 202 ; 90 L. J. P. C. 181 ; 125 
L. T. 800 ; 37 T. L. 1C 870 ; 05 Sol. Jo. 
079 ; 27 Cox, C. C. 08, P. C. 

Annotation: — As to (1) Reid. Commercial & Estates Co. of 
ltgypt v. Board of Truclo, Li H2.0J 1 K. B. 271. 

66. Add. Annotation : ~ Mentd. Rodriguez v. 
Speyer, [1911)1 A. C. 50. 

69. Add. Annotation .- — Mentd. Weld-Blundoll v. 
Stephens, [1910J 1 K. 1C 520. 

70. Add. An notation : — Refd. Rodriguez v. 

Speyer, [1919] A. C. 59. 

79. Add. Annotation : — Folld. Falcon v. Famous 
Players Film Co., [1020] 2 K. JC 474. 

82. Add. Annotation: Refd. JMinko v. Bede 
Shipping Co., |1927] 1 K. 1C 0i9. 

85. Add. Annotations Refd. Johnstone r. Ped- 
lar, |1021| 2 A. C. 202. Mentd. Markwald 
r. A.-G. , Li 020 ] 1 Ch. 318; The Tervaete 
(1922), 128 L. T. 170. 

94. Add. Annotation : — Dbtd. Falcon v. Famous 
Players Film Co., [1920| 2 K. IC 474. 

96. To the cross reference after this case to 
Copyright Act, 191 1 (e. 40), add “ <fc, generally , 
Copyright, Vol. Xlll., pp. 180-182.” 

97. Add. Annotations Mentd. Markwald v. 
A.-G., [1920J 1 Oh. 348 ; Johnstone r. 
Pedlar, [1921] 2 A. C. 202 ; The Tervaete 
(1022), 128 L. T. 170. 

105. Add. Annotation : — Mentd. Seddon v. Com- 
mercial Salt Co., [1025J Ch. 187. 

106. Adit. Annotation Mentd. Fasbender t». 
A.-G., Kramer v. A.-G., [1022] 2 Ch. 850. 


Digest Supplement. 

114. Add. Annotations : — Consd. Re Lyne’s Settle- 
ment Trusts, Re Gibbs, Lyne v. Gibbs, 
[1919] 1 Ch. 80. Refd. Re Berchtold, Berch- 
told v. Oapron, [1923] 1 Ch. 192. 

116. Add. Citations : — Sty. 20, 40, 75 ; 1 Boll. 
Abr. 19b. 

Add. Annotations: — As to (1) Consd. Du 
Hourmelin v. Sheldon (1838), 1 Beav. 79 ; 
Barrow v . Wadkin (1858), 27 L. J. Ch. 129. 
Refd. A.-G. v. Sands (1070), Freem. Ch. 129 ; 
A.-G. v. Duplessis (1752), Park. 144 ; Burgess 
v . L Wheate, A.-G. y. Wheate (1759), 1 Eden. 

230 ; Sharp v. St. Sauveur (1871), 7 Ch. App 
343. As to (2) Refd. Burgess v. Wheate, 
A.-G. v. Wheate (1759), 1 Eden. 177. 
Generally , Mentd. Cage v. Acton (1099), 12 
Mod. Rep. 288. 

140a. Member of Stock Exchange.] — By the rules 
of the London Stock Exchange each member 
is elected for one year only, & must come up 
for re-election annually under rule 21, which 
rovides that the committee shall on the 
rat Monday in March proceed ( inter alia) to 
elect such members as they shall deem 
eligible to be members of the Stock Exchange 
during the following year commencing on 
Mar. 25 then instant. In 1917 an objection 
was lodged against the re-election of applt., 
who was a British subject naturalised in this 
country & denationalised in Germany, at 
the election to be held in March of that year, 
on the ground of his enemy birth. Upon 
the invitation of the committee applt., first 
in a letter & afterwards at an interview, set 
forth various facts in proof of his loyalty 
to the country of his adoption, but eventually 
the committee refused to re-elect him. 
Applt. impeached this decision on the ground 
that the committee had acted arbitrarily & 
capriciously & had been influenced by 
irrelevant considerations : — Held : the de- 
cision of the committee had proceeded solely 
upon the ground of applt-’s enemy birth, & 
before deeming him ineligible for rc-election 
on that ground he had been given an oppor- 
tunity of being heard. The committee hav- 
ing acted honestly & fairly in the exercise 
of their discretion & within their competence, 
it was not open to any ct. to review their 
decision. — Weinberger v. Ingijs, [19191 
A. 0. 000 ; 88 L. J. Ch. 287 ; 121 L. T. 05 ; 
35 T. L. R. 399 ; 03 Sol. Jo. 401, II. L. 

See, further , Stock Exchange. 


Part III. — Aliens 

144. Add. Annotation : — Refd. Johnstone v. Ped- 
lar, 11921 J 2 A. O. 202. 

146. Add. Annotation : — Refd. Central India Min- 
ing Co. t>. Hoc. Colonial© Anversoise, [1920] 
1 K. B. 753. 

147. Add. Annotations : — Mentd. Markwald t’. 


in Time of War. 

A.-G., [1920] 1 Ch. 348; Johnstone v. 
1’edlar, [1921] 2 A. C. 262; The Tervaete 
(1922), 128 L. T. 176. 

149. Add. Annotation : — Mentd. Lala Indar Prasad 
t\ I Ala Jagmohan l)as (1927), 43 T. L. R. 
636. 


PART II. SECT. 7, SUB-SECT. 2, PART II. SECT. 8. 

1291. ttioht to hold i(r dispose — Law 3 1321. Omi ojflce oj trust — Town 

— Ho* 35 o/ 1908 — Company with inspector .} — The office of town In* 

Asiatic shwrchokUre.)—l.H\\ 3 of 1885 , spcctor ie one of trust which an alien 
« Act 35 of 1908 do not apply to joint I ineligible to hold — R. v. Brighton 
stock cos., even though their shares arc | U ) (1922). 69 D. L. R. 386 ; 55 N. S. R. 
held by Asiatic*.— D adoo v . Kkuukus* <U. & K.) 512.— CAN. 
dobp, 11920] App. D. 630.— S. AF. I 132 II. S. P. R. r. Hbiohton (2) 


(1922), 09 D. L. It. 396 ; 55 N. S. K. 
(O. & R.) 627. — CAN. 

PART HI. SECT. 1, SUB-SECT. 1. 

151 H. .] — The subject of 

an alien State at war with His Majesty, 
who resides in the province of Quebec 
ft has submitted to the laws of that 



Vol. XL — Aliens. Cases 164 — 196. 


154. Add. Annotation Mentd. Rodriguez v. I 
Speyer, [1910] A. C. 59. 

155. Add. Annotations : — Apld. Be Sutherland, 
Bechoff v . Bubna (1921), G5 Sol. Jo. 513. 
Mentd. Be Ferdinand, Ex-Tsar of Bulgaria, 
[1921] 1 Ch. 107 ; Johnstone v. Pedlar, 
[1921] 2 A. C. 202. 

156a. .] — A man who, having a business 

& commercial domicil in a neutral country, 
returns to his enemy country of origin «& 
engages in active hostilities against this 
country, leaving his business under the care 
of a manager, but controlling it himself from 
his domicil of residence so iar ns he is able, 
cannot be considered anything hut an enemy. 
&> his business is an enemy Qrm A the assets 
are enemy property. — The Antwerpen, 
[1919] P. 252, n. ; 89 E. J. P. 20, n. 

Annotation : — Mentd. The Puranu, 119191 P. 249. , 

156b. .] — An action was brought to 1 

recover a debt by a Ann consisting of two 
French subjects A a German subject, A a 1 
Bequestrator was subsequently appointed in 
respect of the property oi the German 1 
pltf. : — Held : as the German subject was I 
not residing nor carrying on business in an 
enemy State, the action was maintainable, 
& the sequestrator was not a necessary party. 
— lie Sutherland (Duchess), Bechoff A 
Oo. v. Buhna (1921), tS5 Sol. Jo. 513. 

157. Add. Annotations : — Reid. Be Sutherland, 
Bechoff v . Bubna (1921)., 05 Sol. Jo. 513. 
Mentd. Re Ferdinand, Ex-Tsar of Bulgaria, 
[1921] 1 Ch. 107 ; Johnstone v. Pedlar, 
[1921] 2 A. 0. 202. 

160 . Add. Annotations: — Generally, Mentd. The 
Dirigo (1919), 88 E. J. P. 192 ; The Noordam 
(No. 2), [1919] P. 255 ; The Edna, [1921 J 1 , 
A. C. 735 ; The Kronprinsessan Margareta, 1 
The Parana, etc., [ 1 92 1 j i A. V. 480 ; The I 
Vesta, etc., [1921 J 1 A. 0. 771. 

161. Citation For “ L1910] A. 0. 421” read 1 
“ [1910] 1 A. C. 421.” 

Add. Annotation As to (1) Consd. Stoeck c. 1 
Public Trustee, [1921] 2 Ch. 07. 

162. Add. Annotations : — As to (1 ) Consd. Stoeck 
v. Public Trustee, L1921 ] 2 Ch. 07. As to (2) 
Refd. Stoeck v. Public Trustee, [1921] 2 Oh. 
07. 

163. Add. Annotation : — Refd. lie Sutherland, 
Bechoff v. Bubna (1921), 05 Sol. Jo. 513. 

166. Add. Citation : — subsequent proceedings (1921), 
05 Sol. Jo. 513. 

168. Add. Citation : — (1915), 1 Br. & Col. Pr. Cas. 
605. 


Add. Annotation : — Generally , Mentd. Oas- 
dagli t>. Caadagli, [1919] A. C. 145. 

178. Add. Amiotations : — Mentd. Be Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107 ; 
Johnstone v. Pedlar, [1921 ] 2 A. 0. 202. 

181. Add. Annotations : — Mentd. The Dirigo 

(1919), 88 L. J. P. 192 ; The Noordam (No. 2), 
[1919] P. 255 ; The Edna, [1921] 1 A. C. 735 ; 
The Kronprinsessan Margareta, The Parana, 
etc., [1921] 1 A. O. 480; The Vesta, etc., 
[1921] 1 A. 0. 774. 

183. Add. Annotation : — Refd. Tho Eiitzow, [1 01 8 J 
A. 0. 435. 

187. Add. Annotations : — Consd. Rodriguez t». 

Speyer, [1919] A. 0. 59. Refd. 

v. Rio Tinto Co., otc., [1918] A. C. zou ; ixe 
Badische Co., Bayer Co., etc., [1921] 2 Ch. 
331. 

189. 

* Speyor, [1919] A. 0. 59. Mentd. 

India Mining Oo. v. 

[1920] 1 K. B. 7 L 
[1921] 2 A. C. 202. 

192. Add. Annotation : — Refd. Rodriguez v. 
Speyer, [1919] A. C. 59. 

195. Add. Annoiatio'ns : — As to (1) Consd. The 
Poona (1915), 84 E. J. P. 150; The St. 
Tudno, [1910] P. 291 ; Be llilckes. Ex p. 
Muhesa Rubber Plantations, 11917] 1 K. B. 
48 ; Be Badisclte Co., Bayer Co. etc., [1921] 
2 Ch. 331 ; Russian Commercial A Industrial 
Bank v. Comptoir d’Eseompte do Mulhouso, 
[1923] 2 K. B. 030. Reid. R. r. E. C. V., 
Ex p. ixmdon & Provincial Electric Theatres, 
[1915] 2 K. B. 400 ; Clapham S.S. Co. v. 
Handels-en -Transport- Mmitschap pi j V ulcaan 
of Rotterdam, [1917] 2 K. B. 039 ; Continho 
Caro v. Vermont, 1 1917] 2 K. B. 587 ; Elders 
A Fyffes v. Hamburg Ajnerikamsche Packet- 
falirt Act., Elders A Kylleb v. Hamburg 
Columbien Bananen Act. (1918), 31 T. E. R. 
275 ; Be British Incandescent Mantle Works 
(1923), 129 E. T. 120; Swedish Central By. 
v. Thompson, |J921] 2 K. B. 255; Russian 
Commercial oc Industrial Bank v. Comptoir 
d’Escompte do Mulliouse, 11925] A. C. 
Bohemian Union Bank r. Austrian Prop< rty 
Administrator, [1927] 2 Ch. 175. As to 
(2) Consd. The St. Tudno, [1910J P. 291. 
Apld. The Ham born, [1919J A. C. 993. 
Consd. The Noordam (No. 2), [1919] P. 255 ; 
Be Badische (Jo., Bayer Co., etc., [19211 2 
Ch. 331. Reid. The Vesta, [1920] P. 385; 
I. R. Comrs. v. Sansom (1921 ), 8 Tax Cas. 20. 
As to (3) Consd. Be llilckes, Ex p. Muhesa 
Rubber Plantations, [1017] 1 K. B. 48. 


country, ifl not an alien oneiny. — 
Ragubz v. Montreal Harbour Comrs. 
(1010), 18 Q. P. R. 08 ; Q. It. 2G K. IS. 
87.— CAN. 

155 i. - Place of residence <£• 
carrying on trade .] — “ Enemy ” meauH 
a person, oi whatever nationality, who 
resides or carries on business in enemy 
territory. — H ampel v. Berger (1017), 
40 O. L. R. 105 ; 38 D. L. It. 47.— 
CAN. 


155 ii, .1 — The question 

whether a person is an alien enemy is 
determined not by his nationality, but 
by the plaoe where ho resides or 
carries on business. — Rkvknltow- 
Criminil v. Streams town Rural 
Municipauty, No. 611, [1917] 3 

W. W. R. 546 ; 37 D. L. R. 394 ; 
qffd., [1920] 1 W. W. R. 578 : 52 
D. L. R. 260 ; 15 Alta. L. R. 204.— 
CAN. 


155 Ui. .1— A Mission So- 

ciety, the head q nailers of which were 
in Germany, held property in Natal 
& had an agent there for the manage- 
ment of Its property & interests: — 
11 fid : (1) the society wus resident in 
Germany & was an alien enemy ; 
(2) a person’s place oi business, though 
one test, Is not tho sole t<*Ht of his 
enemy character. — Hibihi v. IIermanh- 
bkrg Mission Society (1916), 37 

N. L. R. 409.— S. AF. 

155 iv. .] — An “alien 

enemy “ does not mean a subject of a 
State at war with this country but a 
person of any nationality who resides 
or carries on business in an enemy 
country. — Malcomkhs v. Durban 
Town Council (1917), 38 N. L. It. 
275.-8. AF. 

PART III. SECT. 1, SUB-SECT. 2. 
•a. Widow of naturalised British sub - 
Q1 


jeet — lirtum to foreign country alter 
death of husband.] — Kesp., a German 
subject bj birth, married u nuturallsed 
British subject in Cape Colony. Alter 
tho death of her husband in 1901 resp. 
returned to Germany when* she 
resided until 1916, & then removed 
to Hwitzerlnnd : — lltld : n «*p. "as 
not an enemy under Act .»9 of 1916. — 
v. Hanf, [1919J App. D. 

50.— S. AF. 


PART III. SECT. 1, SUB-SECT. 4. 

198111. . J— A person who volun- 

tarily resides in a hostile country lor a 
substantia] period of time acquires 
the disability attaching to an enemy 
during that period oven if he is 
British subject, uuless such residence 
is with the consent of tne Crown.— 
Haji AH Jon v. Abdul Jalii. Khan 
(1920), I. L. R. 1 Hah. 276.— IND. 
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Retd. He Badische Co ., Bayer Co., etc., [1921] 
2 Ch. 331. As to (4) Consd. Be Rilckea, 
Ex p. Muhesa Rubber ^Plantations, [1917] 

1 K. B. 48. As to (5) Consd . Rio Tinto Co. 
v. Ertel Bieber (1917), 110 L. T. 810 ; Tingley 
v. Muller, [1917] 2 Ch. 144 ; Naylor, Benzon 
v. Krainischo Industrie Qesellschaft, [1918] 

1 K. B. 331 ; Stevenson v. Akt. fur Carton- 
nagen Industrie, [1918] A. C. 239. Refd. 
Re Aramayo Francke Mines, [1917] 1 Ch. 
451 ; Ertel Bieber v. Rio Tinto Co., [1918] 
A. 0. 200 ; Rodriguez v. Speyer, L1919] A. C. 
59 ; Be Munster, [1920] 1 Ch. 268 ; Re 
Ferdinand, Ex -Tsar of Bulgaria, [1921] 1 
Ch. 107 ; Re Rush, Warre v. Rush, [1923] 

1 (Jli. 50. (Generally, Refd. Todd v. Egyptian I 
Della Land A Investment Co. (1927), 90 
L ,1. K II 551 Mentd. Russian Corn- I 

morcial \ Industrial Bank v. Britibli Bank | 
for Foreign Trade, [1921] 2 A. C. 438 ; i 
Bradbury v. Knglibh Sewing Cotton Co., | 
1 1 922 J 2 K. 11. 509. 

195a. .] — Re Badische Co., Ltd., Re 

Bayer Co., Ltd., Re Griesheim Elektron, 
Ltd., Re Kallk A Co., Ltd., Re Berlin 
Aniline Co., Lti>., Re Meikter Lucius & 
Bri/nino, Ltd ., No. 405a, jtosf. 

198. Add. Annotations : - Consd. Central India 
Mining Co. v. Soe. Coloniale Anversoiso, 
[1920| 1 K. B. 753; Re Deutsche Bank 
(London Agency), [1921] 2 Ch. 291. Refd. I 
Jeharn v Ottoman Bank, [ 1927] 2 K B 251. 

198a. .]— In Jan. 1911, pltfs. entered into a 

contract with defts., who were a co. incor- 
porated under the laws of Belgium had 
their registered otliee at Antwerp, lo sell to 
them manganese ore deliverable* in certain 
quantities during the second half ot 1911 A 
tin* three following years alongside steamer in 
Bombay. In Sept. 1911, when the German 
: Antwerp, the rnanag- | 
ing director of deft. co. removed all the eo.’s , 
goods A the money in bank to London 
came himself to London, A there, without 
any formal authority from the co., carried 
on business in his own name, but or the 
benefit of tin* co. Alter tin* German occupa- 
tion of Antwerp the German authorities 1 
placed the co. under compulsory administra- 
tion. During the German occupation, meet- 
ings of the directors A shareholders were ( 
held at which iormal business was transacted. 
Those meetings were held so as to comply 
with Belgian law A to keep the co. in exist- 1 
once. The co. also collected A paid debts 
due to A owing by it in order to prevent the 
German authorities from winding up the eo. 
A investing the uncalled capital in German 
AVar Loan, A with the like object it created a 
ebt against its uncalled capital in favour 
of its hankers for the purpose of paying 
arrears ot diwdciul on its preference shares. 
Bit fs. contended that the eo. was an enemy, 
A they claimed a declaration that the con- , 
tract was dissolved A was no longer binding 
on them Held : pltfs. were entitled to the 
declaration claimed ; though acts wliich 
were necessary merely tor the purpose of 
keeping the co. in existence might not amount 


to “ carrying on business ” within the 
Proclamation of Sept. 14, 1915, the collection 
of debts & discharge of liabilities with the 
intention of continuing the business amounted 
to a “carrying on business/* & constituted 
the co. an “ enemy ” within the Proclama- 
tion. — Central India Mining Co. v. Soci^tiS 
Coloniale Anversoise, [1920] 1 K. B. 753 ; 
89 L. J. K. B. 709 ; 122 L. T. 451 ; 36 
T. L. R. 88, C. A. 

198b. .] — Germany was in effective military 

occupation of Brussels & the greater part of 
Belgium at the date of an order for winding 
up the business carried on in this country by 
a German bank, of wliich a Belgian bank 
carrying on business in Brussels was an un- 
secured creditor : — Held : the Belgian bank 
was a creditor who was not an enemy within 
Trading with the Enemy Amendment Act, 
J91G (c. 105), s. 1 (3). — Re Deutsche Bank 
(London Agency), [1921] 2 Ch. 291; 90 
L. J. Ch. 449 ; 126 L. T. 20 ; 37 T. L. R. 912 : 
05 Sol. Jo. 781. 

198c. Registered in allied country— Government 
overthrown — Non-recognition of usurping 
Government.] — Pltfs., an insurance co. with 
its registered office at Petrograd & a branch 
office in England, in Apr. 1917, entered into 
a reinsurance treaty with defts., an English 
insurance co., whereby pltfs. reinsured part 
of the risks of defts. At the end of the first 
year there w r as a balance in favour of pltfs. 
In an action to recover the amount of the 
balance defts. pleaded that as the Bolshevists 
had in Nov. 1917, usurped supreme power 
in Russia, A as the British Govt, was carrying 
on warlike operations against them pltfs. 
w r ere alien enemies, A that owdng to the 
entire suspension of business in Petrograd 
by reason of the usurpation the basis of the 
contract had been destroyed : — Held : as the 
Bolshevist Govt, had not been recognised 
by tliis country as the Russian Govt., A as 
pltfs. had not adhered to the Bolshevists 
pltfs. were not alien enemies ; A as defts. 
with knowledge of the facts had continued 
to treat the contract as alive by crediting 
pltfs. with premiums A debiting them with 
losses, the Bolshevist revolution had not so 
destroyed the basis of the contract as to put 
an end to it, A pltfs. were entitled to recover. 
— Eastern Carrying Insurance Co. v. 
National Benefit Life A Property Assuk- 
anckjCo., Ltd. (1919), 35 T. L. R. 292. 

199. Add. Citation: — 1 P. ('as. 75. 

Add. Annotations : —Mentd. The Abonema, 
The lJillerod, The Florida, The Albania, 
The Adjutant, [1919] P. 41 ; The Achilles, 
[1919] P. 310 

Victoria Nyanza, ih/ihj r . 

[1920] A. C. 721; The Vesta, etc., iii/-sij 
1 A. C. 774 ; The Anichab, etc., [1922J 1 
A. C. 235 ; Netherlands - American Steam 
Navigation Co. v. Procurator-General (1925), 
42 T. L. R. 81. 

201. Add. Annotation : — Refd. Johnstone v. Pedlar, 
[19211 * A. C. 202. 

202. Add. Annotation: — Consd. Rodriguez v. 
Speyer, [1919] A. C. 59. 


PART III. SECT. 2, SUB-SECT. 2. A. to authorise the Public Trustee to of the Commonwealth. — B urkaud v. 

hb. <S harts hthl by eiumy subject — sell Bilan's in a co. transferred to liim , Oakley (1918), 25 C. L. R. 422. — 

lesttd in Public Trustt, - Power to a*, being held by an alien enemy, was a AUS. 

sell.]— lit Id : \\ ar Precautions (Enemy valid exercise of the power conferred s0 . Held: WarPrc- 

ShorehoUlers) Regulations. 1916 rog. 1 " ar Precautions Act, 1914-1916, cautions (Enemy Shareholders) Regula- 

11 {'J). which empowered the A.-li. s l. A was within the defence power turns, 1910 reg. 11, authorised the sale 
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204. Add. Annotation : — Consd. Tfr Ferdinand 
Ex-Tsar of Bulgaria, [1921] 1 Ch 107 

205. Add Annotation . — Consd. lie Ferdinand, 
Ex-Tsar ot Bulgaria, [1921] 1 Ch 107 

207. Add Annotations — Refd. Hi Ferdinand, 
E\ Tsai* of Bulgana [1021] 1 Ch 107, 
Tohnstone ( Pc dial, [1921] 2 A V 2(>2 

208. 1 dd Citation —1 P Cas 75 

Add Annotations - Refd. The Aelulhs, 
[1919] P 310 , Hi Certain ( laft Captured on 
\i(lona Nvan7a, [1919] P S3 ; The Oiteru , 
[1920] A c 721, The Aosta, et( , [1921] 

1 A C 771, The Annhab, etc , [19221 1 
A C 235 Mentd. The Abonema, Tlu 
Ililkrod, The Florida, The Albania, Tlu , 
Adjutant, [1919] P H ; Noth' rlands Arm ncan 
bii irn N ivig.tion Co v Piocurator G< uci il I 
,1925), 42 T L R 81 

208a. Effect of Trading with 

Enemy Acts, 1914-1916.] (1) 1 ndci tin 

common law of England i fit Grown 1ms alwav s I 
had A, subject to the c licet of the ilum 
Acts, still has the light to bci/e A forfeit 
pn\ate propeitv, including c hoses in action I 
A cquit ibk interests tlicicm, found m this » 
Kingdom belonging to subjects ot an enemv I 
Mato That light li is not been abandon'd I 
In d'suctudc r Jlic powers eonf< lie el by the 
above Acts however, arc so inconsistent 
with the c \u cisc ot 1 lie common law light 
of forte ltuic that that right must be 1 1 « itcel 
as being tbciebv, at hast t< nripoiaulv , 
su pci seeled 

(2) In order to complete the title of the 
Crown to property ho su/e d an inquisition 
of ollicc must be held be foie the cone lusion 
of pe iee — Hi Pi hdinami I \ Ts\h oi Hi i 

[1921] 1 C h 107,90 K T ( h 1 , C A | 

Annotnh m Gnu rally Mentd \e 1 he llamls Arne rle insteum i 

Navigation Co i iioeuixtoi Genual (192 ) 42 I 1 K 
hi I 

209. Add 1 nnotation Refd. Roeluguc/ v 

Spevet (1919] A ( 59 

215a. Treaties of Peace & consequent Orders — 
What property subject to charge under — 
Right to assessment of damages in collision 
action.] — He foie the outbreak of war, clefts , 
the German owners of the steamship M , 
lccoveicd judgment against the British 
owners ot the steamship K for the amount 
of the dam igo arising out of a collision 
betwe e n the tw o v esse Is, A t he damage s were 


lefencd to the registrar A merchants for 
assessment Befoie delts had filed then 
drum m the iegistr> the war had broken out 
A few da>s befoie the Peace Tienty was 
ratified the claim A \ outliers were filed, but 
by consent they were treated as having been 
filed after the ratification Time upon pltls 
took out a summons lor an oielor to sot aside 
the filing A service oi the claim A vouchees 
on the ground the! unde i nts 29(> A 297 ot 
the Treat v A Ticatv of Pe ue Older 1919, 
s 1 (\vi A \\n), flic paities had no light 
to litigate the cl mn in the legist iv, iinsmue h 
as, be ing a debt owing to (uiman nationals 
it had to be stttkel thiough the interven- 
tion of dealing liousi s thld (1) clefts* 
claim was not a debt but i light, which bv 
the* Peace Ticatv, ait 297, w is siib|eet to 
the right to be id mud A lnjuiditcd in 
aeeordmee with tin 1 tw oi tin illie el St lie 
. . . concerned,’ runic lv («i< it Bntain , 

(2) not being a debt, ait 29(> did not ipplv , 

(3) although ehfts would not l>e able to 
handle the sum aw mini then w is nothing 
ill ait 297 or in r l u d\ ol Peace Oidei, 
s 1 (wn)to dcpiivc dells ol then light to 
pToeecd to a ie hie nee oi to pic vent pltls 
p iv ing mom \ info d with i notice that if 
was in s it ethic t ton ol the < I mn ol (aim in 
sublets r I m iNlMvii (eviei/ [19291 P 172, 
89 k I P 20l> 12 * k l 9Mr oh T I H 

J 1 7 , 15 \sp M I ( 98 

215b. Debt Due to Geiman ] Clause 

II of the a tine \ e out mini m the Stlud to 
'lie it \ ol Pe ue Oidei, 1919, does not die e I 
the lights ol m ineltv pltt il Butish nil ion d 
to l'hisl a e laim h\ tin (ontiollei ol the 
Hutish ( I< mng Olli<< to ii'ovei a debt 
wind) is admitt'd to h< due to i (uiman 
iidioni! A is then Ion in < n< m\ debt 
v\ i( Inn r I ie ih ol \ « is ulie s A lit it > ol He ae e 
Oidei, 1919 ( i l mcinc Oiiki (oMKoniK 

i I i>\\ \i i»s A to (Hi 1 \i> Sn i i i ), Id o 
[192 JJ 5V N 215 

215c. — — Trust estate Accumulations of 

interest.] In ( jlamui i i \in s Si mu mini, 
G'lIAMlII JU AIN l (JIVMI 1 HJAJM, JS e> J9e 
anti 

215d. — .] Jtf J1 \i 1 1 Nsii in, 

Batsjio/ Hjank, No 2 i7c post 

21 5e. — — — Accumulations ol annuities.] 

— H> his w ill a test itoi, w ho die d on lan li. 


of slnres transferred to the 1 ublic 
Irustei n >t withstanding that some 
Dene lie in 1 interest m th< shares wuh 
held bv a person not an encinv subject, 

A was ti valid exercise of the power 
confcrre d by W or Prt ( autions Act 
1911-1916 s 4 - Bukrvkov Oakhy 
(1920), 27 G L It 520 — AUS. 

212 i IWcnt in name of alien enemy 
— linyaltus paid by licensee during sus 
pension of patenl — H Ae> en tit ltd to 1 — 
Ucld (1) royalties paid bv the 
license© from the date- of his licence up 
to the < xpiration of fix months from 
the ending of the war, i r , to Jail 10, 
1920 were not sums belonging to an 
enemy, & were not proporlj m the 
hands of the custodian (2) royalties 
paid or to be paid after June 10, 1920, 
were properly paid or payable in the 
hands of tho custodian as a debt due 
to an enemv — Re s\ vnn tic Drug 
G o , [1925] Lxch C R 196 —CAN 

215 i. Licensed to trade for limited 
purposes — banking transactions }— -Tho 
London agency of a German bank, 
which at the outbreak of war in 1914 
became on enemv, held a bill, drawn 
by a German subject & accepted by I 


a Scotsman, width had been sent ft on 
Germany for coiled ion It had Imii 1 
the pm lice of tho bunk that, if bills 
so Rent were dishonoured no legal 
proceedings were taken against ac 
ceptors in Gnat Britain but the 
bills were re transmitted to the Grrmnt 
office so that proceedings might Ik 
tuken in tho German rts against the 
German indorsers licences covering 
the whole penoJ of the wai were 
issued to tho I ondon age n< v, ernpowe i 
ing it to cariv on hanking business 
undir supervision to the extent of 
completing current transactions so as 
to make its realisable assets available 1 
tei its creditors so far us theme trans 
actions would m oidimuy <e>urse have 
been carried out thiough * the I ondon 
establishment The bill having been 
dishonoured on presentation, was 
retainc d l y the London ageru y w lde h 
debited t lie German office with tin 
amount, &. filed a letter, which owing 
to war conditions could not bo sent, to 
the German office intimating t 1 j* r ii 
cunmtanuH In an action on the bill 
brought in 1922 by tlio I ublic trustee 
against tho Scottish accentor — Held 
as an action on tho bill was not u I 

93 


timsadi n (hat would in eielmaiv 
e i urse have tern < ail ie d out 1 1 i e ue h 
1 lie 1 e ndoti au ne \ II lie r < s e i 
l< me] i o i id It mi It iu k 

i 111 HI M i ilAVll SO |l»- | ^ t 

1 I - SCOT 

215 n Sul st it ii t e tins numi li f i 
215 i in ot i). mat volume 

215 b i J tatty tj 1 tu t ti e is 
quint Oat t s II hut jr / ;/// s /; / 
t (burnt t tula Jut I 1 lit ut J 
- ( 1 ) J>< posits e] m lie v v II the 

N itional 1 ru t ( foi ii \ st ut in 

see unties ie j ivnint el win 1 was 
guaranteed en dates wlieh I it tilling 
the wai (d i ot d< po it Ji • savings 

hud & me ii vs in \ e nl < i with a loan 

to to h« with In wi on t Gee A from 
the I aid ei ire i tu « nt <1 the hunk 
1 e e 1 (t| ml iicmvH (li posit e cl with 

u liu I < will inst nut i ms that all 
sun h ol t ijitil A interest so received 
should ie lie id i v the co to the credit 
rf the c win i m til lurther uelviec — 
^Klimn Ol SUJ F OF ( vNAIlA 1 

Nr ij/ki SicniJAicy of Sjaii oi 
Canada t Wu iimaylr ( 1921 ) 08 

1 > L It 44 1 02 S C It 202 varying, 

20 Kxch G It 219 — CAN. 
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1916, directed his exors. to pay annuities to 
an Austrian A two German nationals “ until 
he or Bhe sliall die or mortgage or otherwise 
charge the same ... or until the happening 
of any event whereupon the same if given 
to him or her absolutely would no longer 
be received by him or her for his or her 
benefit.” No part of the annuities could be 
paid to the annuitants during the war by 
reason of Trading with the Enemy Amend- 
ment Act, 19J4 (c. 12), but accumulations 
wore retained by the exors., as no order was 
made under sect. 4 of the Act vesting the 
annuitants’ interests in the custodian : — 
Held : (1 ) as the Act of 1914 only suspended 
payments to the alien enemies A did not 
determine the ownership A ultimate destina- 
tion of their annuities, those annuities were 
not forfeited ab initio; (2) the annuities 
were forfeited A determined in the case of the 
German nationals as from Jan. 10, 1920, by 
the charge imposed by the Treaty of Peace 
with Germany A Treaty of Peace Order, 
1919, A in the case of the Austrian national 
as from July 10, 1920, by the charge imposed 
by the Treaty of Peace with Austria A Treaty 
of Peace (Austria) Order, 1920 ; (3) the 

accumulations of the annuities until those 
respective dates became subject to the 
charge's A payable therefore to the custodian 
or the administrator of Austrian property 
ns the case might be.— He Levinstein, 
Levinstein v. Levinstein, [19211 2 Oh. 
251 ; 91 L. J. Oh. 32 ; 12(1 L. T. 177 ; 05 
Sol. Jo. 707. 

Annotation s • — As to (3) Folld. Ite Chamberlain’s Sot Unit., 
Chamberlain t>. ChumberlaJn, (11)21 J 2 Ch. 533; He 
IModormuun, lh>Ht v. Wcilheiin, (11)22] 1 Ch. 31. 

21 5f. .] — A testator, whose 

domicil was English, by his will directed his 
trustees to invest a certain sum in the 
Hamburg State Ix>an A from the income 
thereof to pay a number of annuities, A, as 
A when the annuities fell in, to apply the 
income A the enpital so set free in accumulat- 
ing a trust fund. That trust fund was also 
invested in the Hamburg State Loan. The 
annuitants. A those interested under the 
will in the trust fund, were German nationals : 
— Held : the interests of the beneficiaries 
under the will were charged under Treaty of 
Peace Order, 1919, as being “ property, 
rights A interests ” in the United Kingdom. 
— Pavokke v. Hteinkopff, [1922) 1 Gh. 
171 : sub now. He Steinkopff, Favohkk v. 
Steinkopff, 91 L. J. Oh. 105; 120 L. T. 
697. 

215g. .] — Under the trusts 

of a marriage settlement of 1903 A in the 
events that had happened certain infant 
children, German nationals, were on Jan. 10, 
1920, when the Peace Treaty came into 
operation, entitled contingently on attaining 
twenty-one or marrying to an annuity of 
£160 a year. If neither infant attained a 
vested interest the annuity passed to the 
husband, also a German national. The 
annuity was secured by the covenant of the 
wife’B parents with the trustees, all British 
subjects, A was payable during the lives of 
the surviving covenantor A the surviving 


child, but the trustees were not to be liable 
for any loss occasioned by their neglect to 
enforce the covenant. The infants* con- 
tingent title accrued in possession on the 
wife’s death on July 17, 1918, but the trustees 
had not enforced the payment of any instal- 
ment since then. The custodian having 
claimed the annuity, the trustees submitted 
the matter to the ct. The custodian had not 
obtained a vesting order : — Held : both the 
arrears A the contingent future instalments 
payable after Jan. 10, 1920, were property 
rights or interests within Peace Treaty Order, 

1919, s. 1 (xvi), A, notwithstanding the 
infants’ personal incapacity, were caught by 
the charge. — Re Neuburger’s Settlement, 
Foresiiew v. Public Trustee, [1923] 1 Ch. 
608 ; 92 L. J. Ch. 442 ; 129 L. T. 735 ; 07 
Sol. Jo. 600. 

21 5h. Accumulations of annuities.] — 

By his will dated Mar. 31, 1911, a testator 
bequeathed an annuity of £250 to an Austrian 
national “ until lie shall die or voluntarily or 
involuntarily alienate or encumber . . . the 
same.” Testator died on Aug. 22, 1914, 
dunng the war. The annuity was therefore 
accumulated in the hands of his legal personal 
representative, who made the proper returns 
to the custodian under Trading with the 
Enemy Amendment Act, 1914 (c. 12), 8. 3, 
but no vesting order was made under sect. 4. 
By Treaty of Peace (Austria) Order, 1920, 
the annuity A its accumulations were, as 
from July 10, 1929, charged in favour of the 
administrator of Austrian Property, to secure 
{inter alia) payment of debts owing by 
Austrian to British nationals : — Held : (1 ) the 
accumulations up to July 16, 1920, passed 
to the administrator of Austrian property ; 
(2) the charge created by Treaty of Peace 
Order was not an involuntary alienation or 
encumbrance within the meaning of the will, 
so that the current annuity since July 1C, 

1920, was not forfeited, but was payable to 
the administrator of Austrian property . — Re 
Biedekmann, Best t\ Wkktheim, [1922) 
1 Ch. 31 , 91 L. J. Cli. 105 ; 38 T. L. B 37 ; 
fifi Sol. Jo. 107 ; on appeal, [1922] 2 Ch. 771, 
C. A. 

Trust estate.] — See Nos. 215e- 

215g, ante . 

2151. Shares in English company.]— 

Pasbender t\ A.-G., Kramer v. A.-G., No. 
49d, ante. 

215j. Property in England.] — A person 

of dual nationality, who is a British subject 
by British law, having been born in England, 
A also a German subject by German law, 
is a “ German national ” within the Treaty 
of Peace with Germany, art. 297, A Treaty 
of Peace Order, 1919, giving effect to it, & 
is not entitled to have property in England 
belonging to him exempted from the charge 
created by sect. 1 (xvi) of that Order. — 
Krameh v, A.-G., [1923] A. C. 528; 92 
L. J. Ch. 333 ; 129 L. T. 390 ; 39 T. L. E. 
462 ; 67 Sol. Jo. 552, H. L. ; affg. S. C. stib 
nom. Pasbender v. A.-G., Kramer r. A.-G., 
[1922] 2 Ch. 850, C. A. 

Annotation .-—-Reid. He Rush, Warre r. Rush, 11923] 1 Ch. 56. 


21511. Jharer shorts & 

debentures in TranstKuil mtmng com- 
pany.] — ltANUrONTBlN KSTATBS GOLD 
Mining Co., Ltd. v. Custodian or 
Enkmt I'rowcuty, (1923] App. 1). 
576.— S. AF. 


215j i. Property in Aus- 

tralia — Subject to restraint on anticipa- 
tion .] — The words “all proporty. 
rights A Id tercets ” appearing in cL 4 
of the anno i to art. 297 or the Treaty 
of Peace between the Allied Powers 

Ai 


& Germany are wide enough to inolude 
an estate for life of a married woman, 
being a German national, still under 
coverture subject to a restraint on an- 
ticipation. — C owpkb t. Fran kjcnbkrg 
(1921), 21 S. R. N. a W. 388.— AUS. 
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215k. Subject to restraint on 

anticipation.] — The charge imposed by Treaty 
of Peace Order, 1010, a. 1 (xvi), upon all 
property, rights A interests in thia country 
belonging to German nationals at the date 
of the coming mto force of the Treaty of 
Versailles attaches to the interest of a married 
woman, who is a German national, in property 
in England settled upon her for life without 
power of anticipation, notwithstanding the 
restraint upon anticipation. — Public Trus- 
tee w. Wolf, [1923] A. <J. 544 ; 92 L. J. Ch. 
620 ; 129 L. T. 738 ; 39 T. L. It. 553 ; 07 
Sol. Jo. 637, H. L. ; rcvsg. S. O. sub nom. Be 
Rush, Warre v. Rush, [1923] 1 Ch. 56, C. A. 

Annotations .— Refd. Re Nouburger’a Settlmt., Foreshow v. I 

Public Trustee, [1923] 1 Cb. 608. Mentd. Morgan r. 

Morgan & Kirby, [1923] P. 1; Parr v. A. -CL, 11920] A. C. 

239. 

2151. Belonging to foreign bank in 

liquidation.] — Pltfs. were the receivers of the 
Austro-IIungarian Bank appointed by the 
Reparations Commission under Treaty of 
Peace with Austria, art. 200, & entrusted 
with the duty of liquidating the bank for 
the purpose of distributing th a liability on 
the currency notes of the bank among the 
several States among which the territory of 
the former Austro-IIungarian monarchy had 
been divided. Art. 249 of that Treaty pro- 
vided that “ subject to any contrary stipula- 
tion ” in the Treaty, the British Govt, might 
retain A liquidate the property in this 
country of “ nationals of the former Austrian 
Empire ” which expression, as the ct. found, 
included the Austro-IIungarian Bank, A 
charge it with the payment of claims by 
British nationals in respect of ( inter alia) 
debts due to them by Austrian nationals. 
By the same article Austria undertook to 
compensate her own nationals for the 
retention of A charge upon their property. 

1 lefts, were the custodian of enemy property 
in this countrv A the administrator appointed 
by Order in Council to liquidate the property 
of Austrian nationals in this country A 
administer the above-mentioned charge. 
Pltfs. claimed that art. 206 was a “ contrary 
stipulation ” within art. 249, that the pro- 
perty of the bank in this country was conse- 
quently not subject to the charge, & that 
they A not defts. were entitled to administer 
that property : — Ueld : there was no incon- 
sistency between the two articles, which 
dealt with different subject matters, the 
only effect of art. 249 upon the liquidation 
under art. 206 bein^ to replace the assets of 
Austrian nationals in this country by assets 
of equal value in Austria if the Austrian 
Govt, carried out its undertaking. A the 
action must be dismissed. — Luxardo v. 
Public Trustee, [1924] 2 Ch. 147 ; 93 

I,. J. Ch. 425 ; 131 L. T. 200 ; 40 T. L. R. 
546 ; 68 Sol. Jo. 737, C. A. 

215m. Policy money — Payable in 

England.] — Pltf. co. was incorporated by 
special Act of the Legislature of New York, 
A had its central office A the bulk of its 
assets in New York. The co. had a branch 
in lxmdon, A in most of the capitals of 
Europe, the branch in Paris being its head 


td. Rights of German 

natumals in testator's undisposed of 
property. ] — The rights of German na- 
tionals in testator’s property undisposed 
of by his will are subject to the 


office for Europe. The general manager of 
the London branch had no general authority 
to issue policies in this country. Certain 
life policies signed by the president A secre- 
tary of the co. A countersigned by the 
general manager for Europe were issued in 
London to German nationals beforo the 
outbreak of the war. The policies were not 
under seal. The policy moneys were ex- 
pressed to bo payable in Jondon. but all 
premiums were payable either at the central 
office in New York or at the office where the 
insurance was payable A proofs of death 
Avert; to bo furnished at the New York office. 
An indorsement on the policy provided that 
it should be construed according to English 
law. In an action to determine whether the 
policy moneys payable under the policies in 
question, which had mai lived on or beforo 
Jan. 10, 1920, the date when the Treaty of 
Peace with Germany came into force, wore 
“property, rights A interests within His 
Majesty’s Dominions ” belonging to German 
nationals, A as such were subject to 1 he; charge 
created by Treaty of Peace Order, 1919, 
s. 1 (xvi) Held : (1) there was nothing in 
art. 299 of s. V of the Pence Treaty, or in 
par. 11 of the annex thereto, to indicate that 
the property, rights, A interests of the 
assured under such contracts were to bo 
excluded from the general chargo under 
par. 4 of the annex to s. IV. ; (2) inasmuch 
as a corpn. might have a dual residence, A 
there w T as evidence that/ pltfs. were resident 
both in New York A in l^ondon carrying on 
business in both places A in both places 
being subject to the jurisdiction of the cts., 
it was permissible* A necessary to look at the 
terms of the contracts A to determine from 
them at what, place the debts would be 
recoverable. Applying that test in the 
present ease , the debts wen* recoverable in 
London whore they were expressed to be 
payable. A, that being so, they were situate 
within His Majesty’s Dominions A became 
subject to Hie charge. New York Life 
Insurance Co. v. Public Trustee, 1192IJ 
2 Ch. 101 ; 93 L. .1. Ch. 419 ; 131 L. T. 138; 
40 T. L. It. 430 ; 08 Sol. Jo. 477, C. A. 

Annotations : — to (2) Retd. Swedish Central R>.r Thomp- 
son, 1 1921 1 2 K B. 266, Ropubinn do Cimtemula r. 
Nunez, 119271 1 K. It. <»(>9. 

21 5n. Share of enemy partner In firm.] — 

So far as English law is concerned one 
partner in a firm who purchases the share 
of an enemy partner therein during hostilities 
acquires no fresh right A has no Iresh remedy 
as a result of such purchase. Such enemy's 
interest in the concern still falls within the 
category of “ property, rights, A interests” 
subject to the charge created by Treaty of 
Peace Order, s. 1 (xvi) for the purpose of 
giving died to arH 297, A by Treat \ of 
Peace Orders, s. J (xvii) (ere) is payable 
to the administrator of German properly. - 
Fried v. German Property Administrator. 
[1925] Oli. 757; 95 L. J Ch. 4; 131 L. T. 
376; 69 Sol. Jo. 707. 

21 5o. Joint decisions of Clearing Offices— 

Effect.] — In 1913 defts. had entered into 
contracts Avith German sellei-s for the purchase 


charere created by Regulations of Jan. 
28, 1920, t>ur. 20 Mitchnek, 

11922J St. R. Qd. 39. — A f JS. 

S9. Rights acquired under vesting 

95 


nr <U is tnudi under Trading with Enemy 
Acts not ajf( — Hf.CIIK'IARY OF 
Sj aii: ok Canada v. Uhefnshiklds, 
Inn., 11925J Kxch C. 11. 29.— CAN. 
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of a quantity of nitrate, delivery of which 
was to be made to defts.’ agent alongside the 
vessel at Iquique 4 & payment for which was 
to be made in London after presentation of 
bills of lading. Several cargoes were shipped, 
but. war broke out before the vessels arrived 
at their destination & before the bills of 
lading, which were made out to order, could 
be present* d. In these circum stances defts. 
procured delivery to their sub-purchasers 
by giving an indemnity to the ships, & 
presumably received payment for the nil rate 
from their sub-purchasers. After an interval 
the Gorman sellers duly notified their claim 
for the price of the nitrate & for interest to 
the German clearing office, which in turn 
passed it on to the British clearing office. 
Defts. were prepared to pay what the 
Germans claimed as the price of the goods, 
though they disputed the existence oi any 
debt, either in the strict legal sense or in the 
sense in which the expression is used in 
Treaty of Peace, art. 20(5, & they disputed the 
claim for interest. As the Treaty onl> 
contemplated the admission of debts, As 
defls. were prepared to pay the amount 
claimed as the price of the* goods, tlx* British 
clearing office admitted the debt, A& the 
principal money was cleared in 1022. At a 
Juter period the* claim for interest was again 
put forward. This claim defts. still disputes!, 
but the two clearing offices arrived at a joint 
decision that interest was payable upon the 
principal sum admitted by the* British clearing 
offices Notice of the* decision was convened 
to defts. in a letter dales! Sept. 12, 1022. 
The* decision took the form of an intimation , 
that the British A: (human clearing office’s | 
liad jointly agreed that inte*re*st in accordance ( 
with par. 22 of the annex to sect. III. of 
Part -X. of the Treaty was payable upon 
the admitted debt at the rate oi 5 pe*r cent. ( 
per annum calculated from date's specified. , 
The* notice* then continued as follows : “ In ' 

default of a notice of appeal under r. 22 of i 
flit* Buies of Procedure of the Anglo-German 
Mixed Arbitral Tribunal, the inteivst on the ( 
said sum of ... at thee rate e)f 5 per cent, 
from (the date named) te> the date of crediting | 
Sc advice* to the German clearing office will | 
be credited by the British clearing office to 
the German clearing office.*' No appeal was 
brought, &, after the expiry of the* time for 
appealing, pltf.. the controller of the British 
clearing office. sought to enforce this joint ( 
decision by action e»n the ground that a 
joint decision nnappealed lrom should, on 
a true construction of the* Peace* Treaty, be 
regarded in the* same light as if it was a 
foreign judgment, or the award of an arbitra- 
tor, & should, therefore, be enforced by the 
cts. of this country on the same principle as 
cither a foreign judgment or an award is 
enforced : — Held: under Treaty of Peace, 
art. 29<h as carried out. by Treaty of Peace 
Act, 1919, A: Treaty of Peace Order, 1919, the 
joint decisions of t ho clearing office's were not 
in the nature of judgments or of aw ards uneler 
an arbn., so as themselves to be* enforee- 
able by action, & therefore the action failed. 
— Clearing Office Controller v. Weir A: 
Go. (1925), 05 L. J. K. B. 88 ; 132 L. T. 701 ; 

41 T. L. R. 003 ; (59 Sol. do. 809 ; 22 Lloyd, 
L. It. 280, C. A.; affd. (1920), 135 L. T. 705 ; 

42 T. L. K. 097, 11. L. 

21 5p. Action against administrator— Whether 
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Attorney-General necessary party.] — The 
A-G. is not a necessary party to an action 
against the administrator of Hungarian 
property in which the susbtantial claim was 
against the fund, & a subsidiary claim for a 
declaration as nationality was added. — 
Grok bet. v. Hungarian Property Adminis- 
trator (1925), 70 Sol. Jo. 345. 

219. dial ion* : — For “ Tie Hegelberg ” read 
“ lie IIagelberg.” 

2 i 9 a. .] — The controller of the 

Jiondon agency of an enemy bank appointed 
under the above Act ought not in the absence 
of special circumst ances to pay (1) non- 
enemy holders of cheques drawm before or 
after the outbreak of war by enemy cus- 
tomers ; (2) non-enemy holders of cheques 

drawm be! ore or after the outbreak of w r ar 
by non-enemy customers ; (3) pre-w T ar 

acceptances ot customers, whether enemy or 
non-enemy, of the Lxmdon branch, or of other 
persons domiciled for payment at the lxmdon 

branch. „ , ,, , , 

(1) Where cheques are drawn bv the head 
office or any enemy branch on the London 
branch payable to non-enemy persons, claims 
in respect thereof must not be met without 
the direction of the judge.— Be Dresdner 
Bank (London Agency) (1920), 64 Sol. Jo. 
42(5. 

_ Effect of Treaty of Peace.] — 

(1) The provision contained in sect. 1 (3) of 
the above Act continues in force after the 
coining into operation of the Treaty of Peace 
oi June 28, 1919. 

(2) The date ot which the enemy or non- 
enemy character of creditors is to be deter- 
mined is the date of the winding-up order. 

Jie Deutsche Bank (London Agency), 

1 1921 1 2 Ch. 20 ; 90 L. J. Oh. 406 ; ]20 L. T. 
20 ; 27 T. L. B. 559 : 05 Sol. Jo. 492 ; subse- 
quent proceedings , [1921 J 2 Oh. 291. 

Who are creditors.] — On the 

outbreak of war three enemy banks in the 
City wore closed, hut were afterwards re- 
opened under licence. Ultimately the Board 
of Trade made orders under the above Act 
winding up the* businesses, A* a controller 
was appointed for that purpose. The con- 
troller gave the managers notice purporting 
(o terminate their contracts under which 
they were* entitled to a year's notice. A: the 
contracts being subject to German law wore 
not determined by the outbreak of war. Ihe 
managers took out summonses claiming pay- 
ment of their salary monthly after the date 
of the notice, or damages for wrongful dis- 
missal : — Held : the claims for salarv & for 
damages were not debts of a London uu B m 
payable under the above Act, & the appli 

AV^Dresdneu Bank, Be Direction de 
Disconto Gesellsciiaft, [1920] 1 Ch. 69 
89 L. J. Ch. 86 ; 121 L. T. 610 ; So T. L. R 

Annotation Consd. Hr Vulcaan Coal Co., Harrison t\ 
llnrliot t k*, (19*22] 2 Ch. 6U. 

220. Add. Annotations Consd. Meyer v. Faber 
(No [19231 2 Ch. 42L Refd. Be \ ulcaan 
Coal Co., Harrison r. Harbottle, [1922] 2 t h. 
60. . , 

221. Add. Annotations Refd. Be Diechmann 
(1917), 117 L. T. 713; Meyer r. Faber 
(No. 2), [1923] 2 Ch. 421. 
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221a. Liability of third party to put | 

business in funds to meet bills.] — In June, . 
1914, dofts. by their Paris branch, drew ten { 
bills of exchange, payable in ixmdon three 
months after date, on the Dresdner Hank. ' 
The Dresdner Bank accepted the bills at 1 
their London branch A received as security 
Russian promissory notes. 1 lefts, provided 
no funds to meet the bills when they fell due 
A, under an arrangement between the 1 
Treasury A the Bank of England, the amount 
payable was discharged by the Bank of 
England. By 1917 the Dresdner Bank in 
Ixmdon had repaid the sum due for principal 
A interest to the Bank of England. In 
1918 the Board of Trade, under the above 
Act, ordered the business carried on by the 
Diesdner Bank in l<ondon to be wound up, 

A appointed a controller to wind up the 
business, with power to collect all moneys 
owing to the bank A to bring actions in the 
name of the bank:- Held: (1) tin* trans- 
action was pail/ oi the “ business ” of the 
J/ondon branch of the Dresdner Bank ; 
(lefts.’ liability to put the Dresdner Bank 
in funds to meet the bills was an asset of the 
Ixmdon branch wit inn the above sect., 
even if the I/ondon branch accepted tin* bills 
on the instructions ol the head olliee in 
Berlin A debited the current account of the 
head office with the amount paid on the bills, I 
A clefts, were liable to repa\ pltfs. the money | 
paid by them to the Bank of England in 
respect of the bills with simple interest at ' 
6 per cent, on each instalment lrom the date 
of payment ; (2) the action by the controller i 
in the name ot the Dresdner Bank (Ixunlon , 
Agency) was not an action in the name of a 
branch of that bank but an action in the 
name of the Dresdner Bank, A the addition 
of the words “ I/oiulon Agency,” being merely 
descriptive, did not change pltfs. from being 
the Dresdner Bank into something unknown I 
to the law' as a legal person.* — Dresdner 
Bank r. Russo- A siatic Bank, [19231 1 Gh. 
2U9 ; 92 I/. ,1. Ch. 204 ; 128 L. T. 089 ; 07 
Sol. Jo. 277. 

Annotation : — ( Jtncrally , Mentd. Russian Commercial & 
industrial Bank r Comptoii D’Escompto do Mulhouse, 
[1923] 2 K. B. G3U. 

222. Add. Annotation Refd. Meyer v. Faber 
(No. 2), [1928] 2 Ch. 42 1. 

223. Add. Annotations : — Refd. lie Vulcaan Coal ; 
Co., Harrison v. Harbottle, [1922] 2 Ch. 00 ; 
Meyer v. Faber (No. a), [1923] 2 Ch. 421. 

223a. Action in name of business — 1 

Addition of words “ London Agency.”] — 

Dresdner Bank v. Russo- Asiatic Bank, I 
No. 221a, ante. ! 

223b. After Treaty of Peace.] — I 

The Treaty of Peace with Germany, art. 290, | 
which declared that enemy debts as therein 
defined were to be settled through clearing 
offices to be established after t he treaty came 
into oj)eration, A the annex to that article. 


are qualified by art. 297, & the latter article 
A its annex cannot be construed as limited 
to a confirmation of what has been done 
under '* exceptional war measures ” prior to 
the coming into force of the Treaty, but 
must be held to validate all acts A procedure 
done thereafter in the execution of such 
exceptional war measures. 

Where an action was brought four months 
after the coming into force of the Treaty 
of Peace by the controller with the sanction 
of the Board of Trade, in the name of enemy 
subjects formerly carrying on business in 
London, to recover assets of the business 
alleged to be in the hands of deft. : — Held : 
the action was properly brought ; A a motion 
by deft, to stay the proceeding on the ground 
that it was prohibited by the Treaty of Peace 
was dismissed. Mkvkk A Go. e. Farer, 
[1921 J 2 Oh. 22(1; 91 L. .1. Oh. 233; 12b 
L. T. 531. 

223c. - - - General position of controller.] — 

lie Vulcaan Ooal Go., Harrison r. II mi- 
bottle, No. 2231, post, 

223d. — - - .] —At the outbreak of war 

in 1914, a British subject , resident in England, 
A three German subjects, resident in Ger- 
many, were carrying on business in partner- 
ship in London. The outbreak of war ha\ing 
dissolved the partnership, the British part mu* 
with the sanction of the Home Office pio- 
ceeded to wind up the business. lie got in 
a large sum of money, representing assets of 
the business, A discharged nearly all the 
liabilities, A had a balance in hand. The 
controller, appointed in 1918 under Trading 
with the Enemy Acts, 191(1 (c. 105) A 1918 
(c. 31), sued, in the name of the ilrm, the 
British partner for the balance of assets. 
Deft, contended that lie had himself claims 
against the business, A that he was entitled 
to the taking of partnership accounts to 
ascertain those claims before paying over the 
assets : — lltld : under the Acts, the con- 
troller had nc t the powers of a trustee in 
bkpey., his outside powers being those of a 
liquidator in a voluntary winding up, A he 
could not therefore override the ordinary 
law of partnership which entitled delt. to 
the taking of accounts between himself A the 
other partners.— Meyer A Go. v. Gamer 
(No. 2), [1923] 2 Ch. 421 ; 93 L. J. Ch. 17 ; 
129 L. T. 490 ; 39 T. L. K. 550 ; sub worn. 
Meyer A Co. v. Faber, Meyek A Go. r. 
Elder, «7 Hoi. Jo. 570, G. A. 

223e. Dismissal of manager by controller 

— Claim by manager for salary & damages for 
wrongful dismissal .] — He Anolo-Austiiian 
Bank, He Drkhdnkr Bank, He Direction 
der Disconto Gesellsciiapj’, No. 219c, 
ante . 

223f. - Claim by manager to retain 

money as against controller.] — A controller 
appointed by the Board of Trade under 


PART III. SECT. 2, SUB-SECT. 2.— 
B. (a). 

223 f. Amending Act of 191G, s. 1 — 
Business ordered to be wound up — Sale 
of stock — Rights of consignors of stock 
supplied on sale or return. J — The 
business of an alien enemv bookseller 
was ordered to be wound up, upon 
application by the controller under the 
above sect. : — 1/eld : ho was entitled 
to sell the whole stock, but if there were 
identifiable consignments of unsold 

J.S. 


I stock on salo or return from persons 
1 with whom he could communicate, 
< ho must return or store them at con- 
signor's expense — lie Thomson, Ex p. 
M'Lintock, [i918J 1 S. L. T. 137. - 
I SCOT. 

| sf. Trading with Enemy Acts, 1911- 
19 1G — Business ordered to be wound 
' up — Power of (umtrollrr to apply.) 

. — Held: h. 9h of the 1911-16 Acts 
J authorised the Minister for Trade & 
i Customs to confer upon a controller 
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powerH under winch the light of that 
controller to apply 1o the High Ct. 
was not to ho measured by the 
standard laid down with regard to 
similar applications hy a liquidator. — 
Buokkv Hill ti. Wa knock ( 1922 ), 30 
U. L. H. 302. - AUS. 

sk. Enemy 7'raduig Act, X of 1916 
— Bum mbs ordered to be wound up 
— Powers of controller .) — Wolf v. 
Dadyba (1919), I. L. R. 44 Bom. 631.— 
IND. 


7 
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sect. 1 (1) of the above Act to wind up the 
English business of an enemy co. or firm, 
does not represent the co. or firm. His 
duties are to get in the assets & discharge 
the liabilities of the business. 

By an agreement, dated Mar. 28, 1913 , H. 
was engaged as manager of the Newcastle 
branch of a German co. registered in Holland 
until June 30, 1018, at a salary of not less 
than £1,000 per annum. On Aug . 14, 1010, 
the Hoard of Trade made an order to wind up 
the business <fc appointed a controller under 
sect. 1 (1) of the above Act. On Aug. 31, 
1010, the controller dispensed with the ser- 
vices of H. At that date H. had in his 
possession certain moneys of the business, 
which he claimed to retain , as against the 
controller , to satisfy his claim for damages 
for breach by the co. of the agreement : — / 
Held : the claim was against the co., A not 
against the business , & H. was not entitled 
to retain the moneys as against the con- I 
f roller.— Re Vttlcaan Coal Co., Harrison 
r. Harbottle, [1922] 2 Ch. 60 ; 91 L. J. Oh. 

401 ; 127 L. T. 274 ; 66 flol. Jo. 423. 

Annotation : — Dbtd. Moyer w. Fabor (No. 2), 119231 2 Ch. 421. 

223g. Sale of business by controller — 

Damages for breach of contract.] — At the 

outbreak of war the majority of the shares 
in M Co., carrying on business in the United 
Kingdom, were held by, & the majorit.v of 
the directors were, alien enemies. A con- 
troller of the co. was appointed. By the 
appointment of new directors the co. came 
under British management. In Dec. 1015, 

M. Co. agreed to sell, & F. Co. to buy, the 
whole* output of M. Co. unti 1 six months after 
the declaration of peace between Kn gland 
A Germany. In 1019 the Board of Trade, 
undei the above Act, ordered the business 
of M. (V>. to be wound up & the controller 
sold the business: — Held: although at the 
outbreak of war M. Co. became an alien 
cnein>, yet its business could bo lawfully 
carried on under new non-enomy management 
even if enemy shareholders might after the 
war benefit by such trading, &, although it 
was in consequence of the winding-up order 


I that M. Co. was unable to carry out its cm 
tract, it was liable in damages to F. Co. jv> 

I breach of contract . — Re British Inca nde-, 
cent Mantle Works, Ltd. (1023), 

L. T. 120 ; 39 T. L. R. 244 ; 07 Sol. Jo. 5] 7 

I 224. Add. Annotations : — Held. Re Vulcaan Coal 

I Co., Harrison v. Harbottle, [1922] 2 Ch. 60 ; 
Meyer v. Faber (No. 2), [1923J 2 Ch. 421. 

226. Add. Citation:— [1017] H. B. B. 243. 

285 a. To wind up partnership — 

Parties.] — At the outbreak of war three 
German subjects were carrying on business 
in London in co-partnership with F., their 
English partner. Under the partnership 
articles F. was the managing partner in 
London, & on the dissolution by the declara- 
tion of war he carried on the business & 
collected the assets with the view of liquida- 
tion. No accounts had been taken between 
the partners since Dec. 31, 1913. F. died in 
1020, & deft, was his legal personal repre- 
sentative. By an order of the Board of 
Trade it was ordered that all the property, 
rights, & interests of the three German part- 
ners in the assets of the firm in respect of any 
claim against the English partner, or his 
estate, should vest in pltf., who should take 
all necessary proceedings to collect what 
might be due to the German partners. In an 
action by pltf. as custodian of enemy pro- 
perty with the object of winding up the 
partnership he claimed an account against 
deft, of all dealings between the German 
partners & the English partner, including all 
dealings with the partnership assets since the 
dissolution, payment of what should be found 
due, & an inquiry of what the partnership 
property consisted. The German partners 
were not added as pltfs. in the action : — 
Held : in the absence of the German partners 
as parties t-o the action no such relief as was 
asked could be granted, & the action failed. — 
Public Trustee v. Elder, [1926] Ch. 776 ; 

05 L. J. Ch. 519 ; 135 L. T. 589, C. A. 

6. Add. Annotation Refd. Rc Ferdinand, Ex- 
Tsar of Bulgaria, [1021] 1 Ch. 107. 


PART III. SECT. 2, SUB-SECT. 2.~ 

B. (b). 

230 il. Proof of enemy's 

interest in projierly } — A British sub- 
ject applied to the et. to make u 
vesting order venting In tho oiiHtodian 
for Scotland ft ship At £20,000, tho 
freight earned by tho whip while under 
requisition of t he Admlty. Ho averred 
that tho enemy llrm. A: tho two partners 
thereof, wore “ the owner* or at leant 
part-owners of tho ” ship: — Hi Id : 
appet. had failed to aver a sufficient 
interest of t He enemy llrm & its 
partners in tho ship to make a. 4 (I) 
of the above Aet applicable. — BURRELL 
V. Mavoiwkv S.S. Co. Ltd. (1910), 
AC SC. L. It. 431.*— SCOT. 

230111. — Instalments of 

purchase price of ship — Paid to builder 
by enemy — Ship rtquisi Honed by Ad' 
miraltu .} — Scottish shipbuilders con- 
tracted to build o aliip for Austrian 
shipowners. On tho declaration of 
war between Great Britain A: Austria 
tho vessel was nearing completion, & 
tho purchasers had paid instalment of 
tho price amounting to £70.732. On 
Feb 17, 191ft, tho Admlty. requisitioned 
the ship as she then stood at the price 
of £80,000, but it was uot until July 30, 
1017, that the Admlty. paid the 
builders that sum, Sc they refused to 
pay any interost from the date of 


requisition. On Deo. 1, 1917, tho 
Board of Trade pronounced nn order 
vesting the sum of £79,732, with 
interest from the date of receipt of the 
Instalments, in tho custodian for 
Soot laud under tho al>ove Act: — 
Held : tho custodian wub entitled to 
decree for £79,732 with interest from 
the date of the interlocutor of tho 
First Division. — P lvnky v. Clyde, 
11920] S. (\ (IT. Ii.) 68— SCOT, 

si. B'rrr Measures Act, 1914 (c. 2) 
— MTtof projierty can be vested — Trust 
funds — Agreement by beneficiaries as to 
distiositum of /imd.}-— By tho will of 
W„ a citizen of the United States, who 
di**d in 1910 resident there, the residue 
of his estate was given to a trustee for 
tho sole use 5: benefit of the wife & 
daughter, share A: Rhare alike. Hi* 
daughter was married to a Gorman 
national, & was residing In Germany 
at the time of her father's death. 
W.*s widow w ? ap a citizen of tho 
United States. Early in 1917, an 
agreoment was made uy the trustee & 
the wife & daughter, pursuant to 
clause 11 of tho will, by which. In 
effect, it was agreed that the whole of 
the assets in Ontario should be allo- 
cated to the widow. In May, 1919, an 
application was mad© to the ot.., 
by tho Secretary of State for Canada, 
for an order vesting in the custodian 
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appointed under Consolidated Orders 
respecting Trading with the Enemy, 
1916, oue-lialf of the assets situated 
In Ontario of tho estate of \V., on the 
ground that the said half Iwlonged to 
or was held or managed for or on 
behalf of IV. *s daughter, who was on 
enemy. Tho motion was made under 
Consolidated Order 28, which was 
passed pursuant to tho above Act: — 
Held : it was appropriate & expedient 
to make the order asked for. — lie 
Walker (1«19), 40 0. L. It. 86 ; 16 
O. W. N. 328.- CAN. 

234 i. For “ 234 i ” read “ 236 I.” 

•m. Trading t eith Enemy Acts, 
1914-1916 — Powers <£• duties of cus- 
todian — Payment of mortgage debt — 
Form of order — Costs.] — Where, under 
s. 9 d (2) of the 1914-16 Acts therublio 
Trustee is authorised to pay out of the 
property paid to 1dm In respect of an 
enemy subject a mtge. debt & interest 
duo by him, the order should provide 
that the rntgoe. should execute a proper 
discharge of the mtge. A deliver up 
upon oath to the Public Trustee all 
titles & other documents relating to the 
land mortgaged. The costs of a motion 
for an order under sect. 9 p (2), of the 
Public Trustee A of the enemy subject 
were allowed out of the property In 
the hands of the Public Trustee. 
Form of order stated. — Re Schfrr 
(1920), 27 C. L. R. 442.— AUS. 
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236a. Effect of Treaty of Peace & 

consequent Ordered — By Treaty of Peace 
Act, 1919 (c. 33), Treaty of Peace Order, Sc 
the Treaty of Peace with Germany, the power 
conferred by Trading with the Enemy 
Amendment Act, 1914 (c. 12), s. 5 (2), on the 
et. to authorise the custodian to pay out of 
property paid to him in respect of an enemy 
debts due by that enemy, has, so far as con- 
cerns pre-war debts due by German nationals 
to British nationals, come to an end. Pay- 
ment of such debts can now be made only 
through the clearing office established under 
s. III. of Part X. of the Treaty. — Be Nfer- 
HAUS, [1921] 1 Oh. 2(19 ; 01 L. J. Ch. 107 ; 

30 T. L. R. 425 ; 04 Sol. Jo. 426. 

Annotation : — Retd. lit National Bank filr Dcutscbland, Re 
Anglo -Austrian Bank, [1921] 1 Ch. 284. 

236b. .] — At the outbreak of 

war a debt was due from a German bank to 
the J.ondon agency of an Austrian bank. 
Vesting orders were made, under which tlio 
property in England of the German bank 
was vested in the custodian. An order had 
been made, under which the business of the 
London agency was wound up & a controller 
appointed. The controller applied to the 
ct. to give directions under the powers con- 
ferred by sect. 5 (1 ) or (2) of the above Act 
that the debt should be paid out of the pro- 
perty vested in the custodian : — Held. : even 
if the power still subsisted under those sub- 
sects. to direct such payment to persons 
who were not British nationals under the 
Treaty of Peace, such power was discretionary 
& the ct. would not exercise it, except in 
very special circumstances, but would leave 
such debts to be dealt with under the Order 
in Council to bo made at the termination of 
the war under sect. 5 (1) of the Act . — Be 
National Bank fi h Deutschland, Be 
A nolo- Austrian Bank, [1921] 1 Ch. 284 ; 

90 L. J. Ch. 15 ; 123 L. T. 047. 

237. Add. Annotation : — Folld. Dresdnor Bank v. 
Russo-Asiatic Bank, [1923] 1 Ch. 209. 

237a. Release of funds in favour of | 

British creditors — Mode of distribution.] — 

Punds were released by the custodian of 
enemy assets in this country from his charge 
upon them under the Treaty of Peace Orders, I 
the releuse being expressly limited in favour | 
of creditors of British nationality. There 
were no German creditors, but there were 
some foreign creditors. Upon the trustee’s 
application for directions : — Held : the ct. 
would direct the funds to be distributed 
according to Bkpcy. Act, 1914 (c. 59), but 
would give the custodian an opportunity of 
being heard, if he so wished, before the order 
was drawn up . — He Wiskemann, Far p. 
Trustee (1923), 92 L. J. Ch. 349 ; [1023] 

B. & C. R. 28. 

237b. Right to dividends — On shares held by 

alien enemies.] — An English co. had certain 
alien enemy shareholders & certain assets 
in Germany. From time to time after the 
outbreak of the war with Germany, resolu- 
tions were passed by the directors Sc by the 
co. in general meeting declaring interim Sc 
final dividends respectively, subject in each 
case to a condition that as regards members 
of the co. resident in Germany, Austria Sc 
Turkey, the dividend should be payable 
only out of asaets^in Germany, Sc as regards 
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members resident elsewhere out of assets in 
England. By an order made on Aug. 24, 
1916, under sect. 4 (1) of the above Act, it 
was ordered that the right to, transfer the 
shares held by alien enemies Sc to receive any 
dividends “ now due Sc to accrue due thereon ** 
vested in the custodian, & the shares were 
transferred into his name in due course : — 
Held : the resolutions, so far as they provided 
for payment only out of assets in Germany, 
wero void as against the custodian, Sc the co. 
w r as liable out of any assets in its hands to 
pay him the amounts of the dividends, 
whether declared before or after the vesting 
order. — Auamayo Fhanokk Mines, Ltd. t>. 
Public Trustee, [1922] 2 A. C. 406 ; 91 
L. .1 . Ch. 613 ; 127 L. T. 661 : 38 T. L. H. 
756 ; 06 Sol. Jo. 611, 11. L. : nffij. S. C. sub 
nom. Be Aramayo Francke Mines, Ltd., 
[1921] 1 Ch. 675, C. A. 

237c. Part of trust income- Payable’ to 

enemy.] — (1) Held : sect. 2 (1) of the above 
Act related only to moneys payable under 
contractual obligations arising out of loans, 
partnership or membership of a co.. Sc not 
to trust income payable by trustees to an 
enemy even when the in< oino was derived 
from dividends on shares. 

(2) By bis will a testator, who died in J90I, 
bequeathed his estate upon trusts whereby 
the residuo Sc the proceeds of sale thereof 
were to go in equal shares to his children ; S : 
he directed Ins trustees to retain the share 
of each of 16 h daughters upon trust during 
tbe life of the daughter to pay the annual 
income to her for her separate use without 
of anticipation Sc until she should do 
any net or thing whereby the san 
if payable to her absolutely or any part 
thereof, might have become payable or for- 
bated to or vested in any other person. In 
the event of a forfeiture under this pro- 
vision the income was given upon a dis- 
cretionary trust during the remainder of the 
life of the dau *hter, Sc subject thereto the 
daughter's share was to bo held in trust for 
her children Sc issue as therein mentioned 
One of the testator's daughters had inter- 
married with a German in 1908, Sc had since 
resided in Germany. Since* the coming into 
force of the above Act, < he trustees had 
accumulated the income of her ah arts which 
amounted on Jan. 10, 1920, the date of the 
ratification of the Treaty Peace with 
Germany, to about £4,000 : — Held: the 
daughter’s liie interest was not determined 
on tho corning into Jorre of the above Act, 
hut ceased on .Jan. 10, 1920, by reason of 
the Treaty ot Peace charge, Sc tin* accumula- 
tions of income up to that date were subiect 
to the charge. — Be JJ allenhtein, Halstkd 
v. Blank, (1922J 1 Ch. 355; 91 L. J. Uh. 
420; 127 L. T. 58; 38 T. L. R. 313; 66 
Sol. Jo. 299. 

237d. Liability of custodian for super tax.] — 

Property belonging to an enemy which is 
paid to or vested in the custodian under the 
above Act is, pending its disposition by Order 
in Council after the termination of the war, 
removed from the control Sc beneficial owner- 
ship of the enemy. During the interval the 
beneficial ownership is in statutory suspense 
or abeyance, the custodian having mean- 
while limited powers of dealing with the 
property. 
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When war broke out in 1914, M., an enemy 
within the Act, owned real estate in England 
k shares k securities in British cos. By 
orders under sect. 4 of the Act the real estate, 
shares k securities were vested in the cus- 
todian. The Special Comrs. for Income Tax 
assessed the custodian to super tax as agent 
or receiver for M. The custodian disputed 
the legality of the assessment: — Held: (1) 
M.’s beneficial ovnershfp of the property 
having ceased on the making of the vesting 
orders, the profits k gains received by the 
custodian were received by him in respect of 
M., but did not in his hands belong to M. ; 
hr did not receive or hold them as agent or 
receiver or trustee for M. within 5 & 6 Viet. 
c. 35, s. 41, &, therefore, he was not liable 
to be assessed to super tax ; (2) as M. could 
not, after the war, ask to receive back the 
property except on the footing that a sum 
equal to the amount of super tax which, but 
ior the war, he would have been liable to pay 
w r as paid, the custodian must, under the dis- 
cretion given to the ct. by sect. 5 (1) of the 
Act ol J 9 M , pay that sum to the Comrs. as 
analogous to payment of a debt under 
sect. 5 (2). y.V Ml NKTKK, [1920] 1 ('li. 208 ; 
89 L .1. Hi. 138 ; 30 T. L. It. 173 ; G 4 Sol. 
Jo. 309. 

Avnotnhtm .—-As in (1) Refd. lie Ferdinand, Kx-Tsar of 
JtuIg.nJu. 11921] 1 Ch 107. 

239a. Application to court — Rectification 

oi register of shareholders.! — Shares belong- 
ing to an alien enemy were after the declara- 
tion oi \var vested in the Public Trustee k 
sold by him. A four-day order was obtained, 
directing the co. to rectify the register of 1 
members, but that order was not complied l 
with. Pile soJrs. to the co. stated in corre- 1 
upon deuce they had the books of the co., 
hut that all the directors k secretary had 
jesigned JJdd : the Public* Trustee was 
entitled to an order to carry out the transfer 
ol the shares.-- Hr MANmoTRuBBKtt Planta- 
' 1 K)\S, ]/ii). (1919), (a Sol. Jo. 827. 

240. Add. ('Italian:- [1018 19] B. k (\ If. 171. j 
Add. An notations: — Refd. Mayer r. Hubert 
(No. 2), 110221 2 ('h. 42 J. Mentd. He 
Ferdinand, F\-Tsnr of Bulgaria, 1 1921 ] 1 
('h. 10 7. 

241. Add. 


Mining Co. v. Soo. Coloniale 

[1920] 1 K ~ 

(London Agency), f!921] 2 Ch. 


B. 758; Re Deu^che ^ 


250. Add. 


Anu , 

291 n' Tlk 

Jebara v. Ottoman Bank,' [1027] 2 K 1: 

Annotations .'—Mentd. Markwa , T 


A.-G„ [1920] 1 Oh. 848 ; Johnstoneviv n* 
nfD|A.a 262; The taJSjg 

253. Add. Annotations; — Consd. Rodriinx., 

Speyer, [1919] A. 0. 59. Mentd, J oJ sw 
v. Pedlar, [1921] 2 A. C. 262. tone 

254. Add. Annotations: — Refd. Rodritruc-/ „ 
Speyer, [1910] A. C. 69 ; Re Ferdunn l* 
Ex-Tsar of Bulgaria, [1921] 1 Ch Jo} 
Mentd. Johnstone v. Pedlar, [1921] 2 \ c‘ 

* Re Sutherland, Bechoff v. Bubna" ( 1 \m )’ 


Rodrigue/ r< 
Johnstone ?. 


Annotations: — Consd. Central India 


262 ; 

65 Sol. Jo. 513. 

256. Add. Annotations : — Refd. 

Speyer, [1919] A. C. 59; 

Pedlar, [1921 ] 2 A. C. 262. 

257. Add. Annotation : — As to (2) Refd. Johnstone 
v. Pedlar, [1921] 2 A. C. 262. 

259. Add. Annotations : — Folld. Krauss r. Kr.mss 
& Orbach (1919), 35 T. L. R. 037. Refd 
Procurator in Egypt v. Deutsches Kohlcn 
Depot Gesellschaft, [1919] A. C. 291. 

260. Add. Annotations : — Refd. Re Ferdinand 
Ex -Tsar of Bulgaria, [1921 J 1 Ch. 107 j 
AV Sutherland, Bechoff v. Bubna (1921'. (>:> 
Sol. Jo. 513. Mentd. Johnstone v. lVdl.u. 
[1921] 2 A. 0. 262. 

261. Add. Annotation : — Refd. Johnstone v. Pedl.u 
11921] 2 A. C. 262. 

261a. Suit for dissolution of marriage. 1 

— An alien enemy, who has been regisMed 
as such «fc is domiciled in England, has a light 
to bring a petition for the dissolution ol 
marriage. — K rauss (other w ise I) eh Sai.m s 
D’Epinoix) v. Krauss (otherwise Pi s 
Salles D’Epinoix) k Or bach (1919), 

T. L. R. 637 ; 63 Sol. Jo. 7 GO. 

272. Add. Annotation : — Mentd . Fried Krupp Akf 
v. Orconera Iron Oro Co. (1919), 120 L. r l . 
380. 

276. Add. Annotation : — Refd. Stoock v. Public 
Trustee, [1921] 2 Ch. 67. 

280. Add. Annotations : — Consd . Rodriguez r. 
Speyer, [ 1919] A. C. 59. Mentd. He 


PART III. SECT. 2, SUB-SECT. 3.— A. 

250 vu. Vlaiuhji uanpdhd to 

sm to establish cart at. I— An alien 
enemy, unless lie be witliin flu n aim 
by the licence of the Kin*?, cannot sue 
in our ol h either by himself 01 bj mi> 
person on hit. beliall until pouc\ is 
restored. 

Where a municipality, having -old 
land for taxes, serves notice on the 
owner to take proceedings on u cavtat, 
thereby compelling him to proceed 
to establish it. the owner, tf an alien 
cnem>, should be tnated, to some 
extent at leust, ns in the position of 
an alien enemy who is deft, to an 
action. Therefore the action should 
not be dismissed on the ground that 
pltf. is an alien enemy, for therefrom 
a discharge of an order continuing the 
carrot & a discharge of the caveat 
WOUlll follow . — R T.VKN LTOW-CWM l\IL 

r. STHiaMhiowN Rural Munui- 
I’AHTY. No. 611. 11917 J 3 W\ W\ R. 
640: 37 1). L. R. 394 : affd., [1920] 
1 \V. W T . R. 57 S ; 52 1). L. R. 200 ; 
15 Alta. L. R. 204.— CAN. 

250 viii. .1 — An alien enemy 

cannot, enforce civil rights in a British 
et. during the period of hostilities.-— 


Hihihi v. Hkrmanmikrg Mission 
Society (1916), 37 N. L. R. 409.— 

S. AF. 

256 i. For “ Proclamation of August 
13 1914 ” read “ Proclamation of 

August 15, 1914.” 

2b6 iv. .1 — A 11 alien 

resilient In Ontario, although bis 
country is at win with ours, so long as 
he conducts himself peaceably. & is 
with*n the above Proclamation, is 
entitled to bring & maintain an action 
in any ct. in Outaiio.— Kiusto r. 
HOLLIMJEU CONHOLIDATEP GOLD 

Minus. Ltd. (191M. 41 O. L. R. 51; 
13 O W N. 206.— CAN. 

256 v ( ’ hristian Ar- 

nu titan } - The ets. of the province of 
Quebec an open to a 1 'hristian Ar- 
menian specially exempted under 
Order In Council of Nov. 20, 1914 — 
Sap v. } ward V1U19), 20 Q. P. R 
179.— CAN. 

f i. Action tinder Families Comvctcw 
tion Act.) — Anartion brought under the 
above Act, for the benefit of the mother 
of deceased, she being an alien enemy, 
cannot be maintained. — C rf.mid.ar v. 
Britirh Columbia Electric Ry. Co., 
[1919] 2 W. W T . H. 649.— CAN. 

100 


274 iii. IVar Measures 

A ct. J— i * KRI MAN r. Pichk (1915), Q. R. 
54 H. C. 170; 41 I). L. R. 147; 24 
R. de J. 438.— CAN. 

276 ii .] — A man of 

Austro-Hungarian nationality came to 
Canada after the outbreak of the war, 
5: registered as ail alien enemy. In 
violation of the law, lie left Canada 
without an caeat. & on his return was 
prosecuted A fined. In Poe. 1917, 
lie was arrested under the immigration 
othetr’s warrant. His application for 
a writ of habeas corpus wqh refused 
on the following gronnd« U) he was 
an alien enemy, k could not, without 
the King’s protection, sue in His 
Majesty's et ; (2) he was not witliin 
the proclamation conferring pro- 
tection upon alien enemies ; (3> had 
he been within the protection of the 
proclamation, he lost his right by 
violation of the terms upon which 
protection was granted : (4) the et. 

had no right to deal with the applica- 
tion without the consent of the Minister 
of Justice. — lie Gottksman (1918), 
29 Can. Crhn. Caa. 439 ; 41 O. L. R. 
54 7 ; 13 O. VV. N. 344. — CAN. 
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Ferdinand, Ex-Tsar of Bulgaria, [1921] 1 Ch. 
107 ; Johnstone v, Pedlar, [1921] 2 A. C. 
262 ; Re Sutherland, Bechoff v. Bubna (1921 ), 
05 Sol. Jo. 513. 

Delete the cross-reference following this oase. 

280a. Effect of peace — Treaties of Peace & con- 
sequent Orders — Right to sue after restoration 
of peace-— Cause of action arising during war.] 

—In an action for infringement defts. alleged 
( inter alia ) that, at all material times, pltf. 
had been residing or carrying on business in 
Germany ; that, having regard to the Treaty 
of Peace, art. 309, or, alternatively, under 
the common law, he could not sue ; & that, 
at the dates of the alleged infringements, the 
patent had been vested in the custodian 
under Trading with the Enemy Amendment 
Act, 1910 (c. 105), & pltf. could not maintain 
the action Held : pltf. could not maintain 
the action because (1) at the date of the 
alleged infringement he had been a “ hostile I 
person ** v it Inn the General Vesting Order 
made under Trading with the Enemy 
Amendment Act, 1910, A the patent had 
been vested m the custodian, A the Divesting 
Order had not transferred to pltf. a right ol | 
action that had accrued to the custodian ; i 
(2) the tase fell wit Inn the Tieatv of Peace, ' 
art. 309 tldkuman r. Behk *(P. W.) A 1 
Go., [1925] Ch. 110; 91 L. J. Ch. 130; 132 
L. T. 531 ; 1 1 T. L. It. 50 ; 42 It. 1\ O. 79. 

- — .] — Sie, also , ongmal volume, Nos. 202, 
209, 270 

280b. Debt Incurred by neutral.] 

Doll., a Norwegian subject, In mg in England, 
inclined a debt to pltfs., an Austrian co., 
befoie the outbreak ol war Alter the . 
Tieatj ol Peace pit Is. sued deft, lor the ' 
amount:- Hi Id: although the claim was I 
against a neutral subject, jet, as Treat > ol | 
Peace Ordei, s 7, made* the debt payable to 
the admmistratoi A tr.msleried to him all the | 
rights ot tlie creditors, pltls. had no right to j 
bring the action. .losi.F Inwabu Ac'i. i 
!Ti:iFri:it (1927), 13 T. L. H. 399, C. A. 

288. Add. Annotation : Refd. Kodnguez i . 

Speyer, [191 9J A. C. 59. 

291. Add. Annotation Refd. Kodnguez t. 
Speyer, [1919] A. C. 59. 

293. Add. Annotations : — Consd. Kodnguez i. 
Spejer, [1919] A. C. 59 Mentd. Ri Ferdi- 
nand, Ex -Tsar ol Bulgaria, [1921] 1 C , }i- 107 : 
Johnstone v. Pedlar, [1921] 2 A. C. 202; 
lie Sutherland, Bee boll v. Bubna (1921), 05 
Sol. Jo. 513. ( 


295. For “ but not to a counterclaim,** read “ but 
not a counterclaim.** 

297. Add, Annotations : — Refd. Rodriguez v. 
Speyer, [1919] A. C. 59. Mentd. Re 
Ferdinand, Ex -Tsar of Bulgaria, [1921] 1 
Oh. 107 ; Johnstone v . Pedlar, [1921] 2 A. C. 
202 ; Re Sutherland, Bechoff v. Bubna 
(1921), 65 Sol. Jo. 513. 

299. Add, Annotations : — Refd. Richardson v. 
Richardson, [1927] P. 228. Mentd. Republica 
do Guatemala v . Nunez, [1927] 1 K. B. 669. 

300. Add. Annotations : — Refd. Richardson v, 
Richardson, L19271 P. 228. Mentd. Republica 
do Guatemala v. Nunez, [1927] 1 K. B. 609. 

302. Add. Amiotations : — Mentd. Rc Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107; 
Johnstone v. Pedlar, [1921 1 2 A. O. 262 ; Re 
Sutherland, Bechoff v, Bubna (1921), 65 
Sol. Jo. 513. 

303. Add. Annotations : — Consd. Re Ferdinand, 
Ex-Tsar of Bulgaria, L1921] 1 Ch. 107. 
Refd. Aksionairnoye Obschestvo A. M. 
Luther v. Sagor, [1921] 1 K. B. 456. Mentd. 
Stevenson r. Akt. fur Cartonnagen Industrie, 
[1918] A. 0. 239. 

304. Add. Annotations : Consd. Rodriguez it. 
Spever, [10L9] A. C. 69. Refd. Ertel Bio bur 
r. Rio Tinto Co., etc., [1918] A. C. 200 ; R<* 
Badisclic Co., Bayer Co., etc., LI 92 1 J 2 (Mi. 331 . 

306. Add. Citations [1919] A. C. 59; 88 

i,. J. K. B. 1 17, IT. L. 

Add. Annotation : -Mentd. Valentine v. H jdc, 

1 1 9 1 9 J 2 Ch. 129. 

310. Add. Annotation : .Is to (1) Apprvd. Rodri- 
guez r. Spejer, [1919] A. C. 59. 

313. Add. Annotation Reid. Itodnguez v. 

Speyer, 1 1919] A. C. 59. 

315. Add. Annotation : Mentd. Johnstone* v. 

Pedlar, [1921 ] 2 A. C. 202. 

316. Add. Annotations : As to (1) Refd. Rodri- 
gue/. v. Spever, [1919] A. C. 59. As to (2) 
Consd. Rodrigue/, r. Speyer, [1919] A. C. 59. 

318. Add. Annotation : Refd. Central India Min- 
ing Co. v. Soi . Colomnlo Anv r ersoise, [1920] 
1 K. B. 753. 

320. Add. Annotation : Refd. Kodnguez v. 

Spejei . [1919] A. C. 59. 

322. Add. Annotation : — .In to (1) Reid. Rodrigue/ 
r. Spejei, [1919] A. C. 59. 

329. Add. Annotation : — Refd. Rodrigue/. v. 
Spejer, [ 1 9 1 9 J A. C. 59. 


Part IV. — Trading and Communicating with the Enemy. 

332. Add. Annotations : — Refd. Jebara r Ottoman i 337. Add. A n notation : - Mentd. The Prins del 
Bank, [192 7] 2KB 251 Mentd. R< Badische Nedeilandeu, [1921J 1 A. C. 754. 

Co., Bayer Co , etc., [1921 ] 2 Ch. 331 ; Sargant | 

v. Paterson (1923), 129 L. T. 471 ; Akt. lieidar 346 .Add. Annotation: — Mentd. The Regina 
i Arcos (1920). 42 T. L. R. 737. d ltalia, [1927] P. 123. 


PART 111. SECT. 2, SUB-SECT. 3.— C. 

292 a. ] — An alien enern v, who 

i«* Miod by a BntMi Mibjeit in a 
British rt ia entitled to be hiard in 
defence — Union Bank r. Lohmanx, 
[1919] V. L II 1 In— A US. 

292 Hi. 1 — An alien enomv who 

Is sued ha 4 * a rijdd to defend the action 
& to appeal apranist an> dccHion, linai 
or interlocutor* , that muy be gi\en 
against hint. 


Whin a iimiiK ipuiit* hi i w<l nolKc 
on tin fiwiui of land, sold foi taxes, . 
to take pioci i ding- on a futtal, t hen by 1 
rompi lilng him to pio<<<d to isltthliHh 
it — Htld the ownci, luing un aln n | 
I eneinv. nhouhl he tnutid un bf irig in j 
t hi position ol an aliui < iieiuj dtlcnd- 1 
, mg an urtion, A tlx ad inn hhouliJ not . 
he dUi i listed — Kt.vi.n ii.ov\-Ckiminil | 
t*. H ran usiomn J Cura lMin i< ipai i i y, 
[1920 J 1 \\. W K 577 , f>2 D 17 It i 
260 , 15 Alta. B. It. 201 , aff (/., [1917] j 

l/il 


i W W it. 540, 57 l> B it .dll — 

CAN. 

PART III SECT. 2. SUB-SECT. 3.— D 

304 ». l*um ffiun/n Up part m rah ip — - 
/mint/ partmrs )- if one of the 
pai tin is in u lhm Is un aln n cncin\, 
in it hi i ho noi ins par tin i, who does 
not biui an iminj churai <cr, can 
r<co\u money owing to the firm — 
11 aj i Aii Jon v. Annul. Jalij. Kuan 
(1920), 1. L. U. I Bull. 270.-— IND. 
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English and Empire Digest Supplement. 


347. Add . Annotation : — Consd. Casdagli v. Cas- 
dagli, [1019] A. C. 145. 

351. After the words 44 was void *’ at the end of 
the paragraph in original volume add 
44 ; (2) in the circumstances the indorsement to 
pltf. conveyed to him a legal title in the bills, 
on which he might sue after the return of 
peace.* 1 

Add. Annotation : — Mentd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 

357. Add. Annotation /—Mentd. Re Ferdinand, 
Ex -Tsar of Bulgaria, [1921] 1 Oh. 107. 

359. Add. Annotation: — Held. Rodriguez v. 

Speyer, [19191 A. C. 69. 

360. Add. Annotations : — Mentd. Central India 
Mining Co. v. Soc. Coloniale Anversoise, 
[1920] 1 K. B. 753 ; Johnstone v. Pedlar, 
[1921] 2 A. O. 262. 

363. Add. Annotation : — Refd. Rodriguez v. 

Bpoyor, (1919J A. 0. 59. 

370. Add. Annotation : — Refd. Casdagli v. Casdagli, 
[1919] A. C. 145. 

371. Add. Annotations Refd. lie Badische Co., 
Bayer Co., etc., [19211 2 Oh. 331 ; Jchara v. 
Ottoman Bank, [19271 2 K. B 254. Mentd. 
Kargant v. Paterson (1923), 129 L. T. 471 ; 
Akt. Reidar v. Arcos (1926), 42 T. L. R. 
737. 

374. Add. Citation: — 13 Asp. M. h. C. 484. 

376. Add. Annotation : — As to (1) Refd. The 
Ambatielos, The Cephalonia, [1923] P. 68. 
379. Add. Annotation :~ Refd. Jebara v. Ottoman 
Bank, |1927] 2 K. B. 251. 

383. Add. Annotation : - Refd. Jebara v. Ottoman 
Bank, [ 1927 J 2 k. B. 251. 

386. Add. Annotation ; — Generally , Mentd. Re 
Sutherland, Bechoft* v . Bubna (1921), 65 
8ol. Jo. 513. 


391. Add. Annotation: — Mentd. Rodriguez v. 
Speyer, [1919] A. C. 69. 

392. Add. Citation : — 1 Br. & Col Pr. Gas. 605. 
Add. Annotation : — Mentd. Casdagli v. Cas- 
dagli, [1919] A. 0. 145. 

392a. “ Proc. A,” par. 7 — Goods sent to enemy 
agent for sale.] — Applts., who were Ottoman 
subjects carrying on business in England, in 
Sept. & Nov. 1915 posted to their agent, 
an Austrian subject, at Shanghai packets of 
diamonds for sale on their behalf. Tho 
diamonds were returned to England by the 
postal authorities & were seized in the Postal 
Censor’s oftice in Nov. 1917. They were 
condemned on the ground that the transaction 
was a trading with the enemy : — Held : the 
diamonds were properly condemned, since 
under Trading with the Enemy (China, Siam, 
Persia & Morocco) Proclamation, 1915, 
applts.’ agent was for the purpose of 44 Proc. 
A,” an 44 enemy ** & the transaction was a 
supplying with goods contrary to cl. 6 (7) 
of the latter Proclamation. — Salti et Fils 
v. PnocuitATOii-GENEitAL, [1919] A. C 968; 
88 L. J. P. 209 ; 121 L. T. 459 ; 35 T. L. R. 
679 ; 14 Asp. M. L. C. 460, P. C. 

395. Add. Annotation : — Refd. Jebara v. Ottoman 
Bank, [1927J2K. B. 254. 

396. Add. Annotation : — Generally , Mentd. Rodri- 
guez v. Speyer, [1919] A. C. 59. 

397. Add. Annotation : — Mentd. Rc Vulcaan Coal 
Co., Harrison v. Uarbottle (1922), 91 L. J. Gh. 
401. 

402. Add. Annotations : — As to (1 ) Refd. Lebeaupin 
v. Crispin, [1920] 2 K. B. 714. As to (2) Refd. 
Rc Badische Co., Bayer Co., etc., [1921] 2 
Ch. 331. As to (3) Refd. Rc Badische Co., 
Bayer Co., etc., [1921] 2 Ch. 331. 


PART IV. SECT. 3, SUB-SECT. 1. 

300 1. " Act 1i s. ft — Assignment of 
chose in action to liritish fnm — In 
payment of diU.\ - An Austnan firm 
wan indebted to a London firm at the 
commencement of tiie war. On 
Sent.. 26, 101 1, the Austrian tirm wrote 
a letter purporting to he an align- 
ment to the London Unit of a debt duo 
to them hy B. The letter contained 
an onoioHuro signed hy the Austrian 
firm add penned to H. amounting to u 
notice of alignment of the debt. In 
the folio wlug December the London 
firm forwarded it to B. : — U(ld : an 
tho t rannaet ion of Sept. 25 amounted 
to a valid equitable assignment of a 
chon© in aotiou for valuable con- 
sideration, It wan not illegal aH contra- 
vening the above nect. — Grundy v. 
Ukoaprknt, 11918] 1 1. ll. 433 — IR. 

•n. Proclamation of December 12, 
11)14- Taking d* hr try of goods from 
enemy ships in neutral %iorts .\ — Pltf a. 
were a British bank carrying on 
business in Londou & Bombnv. 
Pcfts. were a Arm of morchauts, 
British subjects, earryiug on businenh 
in Bonihav. On June 24, 1014, A , a 
German subject, drew a bill of ex- 
change upon defts in favour of pltfn. 
The bill purport o<l to be drawn upon 
defts Hguinst tlfty bales of goods per 
a German steamer. Tho hill was 
accepted by defts on July 20, 1014, 
payable at the otDoo of pltN in Bom- 
bay The steamer reached Bombay 
just before tho outbreak of war, 4c In 
order to evade capture left Bombay 
& took shelter in a neutral port. Tho 
bill was presented for payment on the 
duo date with the shipping documents 
attached but was dishonoured by non- 
payment. Fltfs. filed a suit on 


Sept. 30, 1915, to recover the amount 
due on tho bill :-—lleld : pltfs. were 

Proclamation the consignees wore 
permitted to take delivery of goodB 
from enemy ships in neutral ports. — 
Murom aw 4: Vo. v . Meucavtilr Bank 
of India (1916), 1. L. It. 11 Bom. 660 

1ND. 

PART IV. SECT. 

*02 iv. Repayment of 

instalments.] — In Apr., 1914, the A. 
co. contracted to construct machinery 
for tho B. co. by Dec. 31, 1914. Pro- 
gress payments were made by the B. 
oo., but none of the machinery” was 
over delivered. After the commence- 
ment of the war, an order was, on 
Nov. 13, 1914, made under Trading with 
the Enemy Act, 1914, s. 8, appointing C. 
controller of the B. co., & on June 13, 
1918, under Trading with tho Enemy 
Act, 1914-1916, a. 9 h, requiring tho 
B. co. to be wound up, & appointing 
<J. controller. Tho contract was never 
completed : — Held : the contract be- 
came null & void as from the com- 
mencement of the war, & neither the 
B. co. nor C. was ontitled to recover 
from the A. co. any portion of the sum 
paid hp progress payments . — Re Con- 

L (1919), 27 C. L. R, 194.— 

AUS. 

402 ▼. .) — A coutract 

between a British firm & an Austrian 
Ann, tor tho purchase by the latter of 
goods to be manufactured, provided 
for an extension of time tor delivery 
If delay should occur owing to causes 
beyond the control of the sellers. The 
pneo was payable by Instalments, of 
which £4,620 was paid to account of 
the whole when war broke out & it 


became illegal to implement the 
contract. None of the goods had ut 
that time been delivered. Thereafter 
tho goods wero completed & sold in 
Great Britain at an enhanced price. 
Third parties having obtained a decree 
against tho purchasers of the goods 
arrested monev In the hands of the 
sellers of the goods: — Held: (1) the 
contract was dissolv ed by tho outbreak 
of war; (2) the sum paid to account 
of the price of the goods belonged to 
the buyers &. was validly arrested in 
the hands of tho sellers. — Davis & 
Primrose, Ltd. v. Clyde Ship- 
building & Engineering Co., Ltd. 
(1918), 56 Sc. L. It. 24. — SCOT, 

*02 vi. .]— In May. 

1914, Scottish engineers contracted 
with Austrian shipbuilders to build 
a set of marine engines, payment to 
be by instalments. The first instal- 
ment had been paid, but no part of 
the engines had boon built when war 
broke out & further performance of 
the contract became legally' impossible. 
After the war on action brought for 
repetition of tho instalment paid : — 
Held * as the instalment had been 

S aid as part of the price of the engines, 

: as the engine- had not been delivered 
owing to a cause for which neither of 
the part ice was responsible, defenders 
were bound to make restitution of 
the Instalment. — C antikre c. Clyde, 
f 1923] S. O. (H. L.) 105 ; 60 Sc. L. R. 
635.— SCOT. 

*02 vii. Enemy Contracts 

Annulment Act , 1915.1 — A oontract 
was made in 1911 for the sale by the 
C. co to the B oo. of the whole of the 
output of the C. oo. In Sept. 1914 , 
an agreement was entered Into between 
the parties by which tho terms of pay* 
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402a. .] — Deft, bank, a, Turkish subject, 

wis at the outbreak of war between England 
& Turkey holder of sight bills drawn in ster- 
ltng for the purchase price of goods consigned 
by pltf. from Manchester to his customers in 
Beyrout, which had arrived in Beyrout before 
the outbreak of war & were subsequently 
delivered to the purchasers against payment 
to the bank in piastres : - Held : (1) the 

effect of the outbreak of war was to dissolve 
both the mandate to deliver the goods which 
were in the custody of defts.' branch at 
Beyrout to pltf.’s customers in Turkey A to 
collect tiie face value of the sight bills ; ‘(2) as ' 
the Beyrout branch had taken for a former j 
principal’s goods money which they had no 
right either to demand or to receive, deft. 1 
bank was liable to pltf. for damages for con- l 
version. (3) Application of Treaty of Lau- 
sanne, 1923, art. 81, given effect to by 
Treaty of Peace rr\ w 

Treaty of Pence 
sidered. — .1 kb a ha 
2 K. B. 254 ; 96 
101 ; 43 T. L. B 
C. A. 

403. Add. Annotation : — Retd. I^arrinaga t\ Soc. 
Franco- Ameri caine des Phosphates de 

Medulla (1923), 92 L. J. K. B. 455. 

405a. — -- - .] — For many years there I 

existed in Germany works for the manufac- 
ture of dyestuffs (Farbenfabriken), belonging 
to a German concern which carried on 
business in England through agents. In 
187h the agents were a partnership firm con- 
sisting of A. A two other persons. In 1895 
A. was the sole partner. In that year a 
limited co. was formed A registered in 
England, A in 1898 its name was changed 
to B. (Jo. Its original capital was £5,000, 
divided into 500 shares of £10 each of which 
A. held live shares A the German concern 
470. In 1905 the capital was increased to 
£25,000 by the issuo of 2,000 new shares fully 
paid, A in 19U9 it was increased to £100,000, 
by the issue of 7,500 like shares. At the 1 
times material the German concern held , 
9,912 shares A A. twenty shares. By an 
agreement dated in 1910 between the German 
concern A B. Oo., the district of the German 
concern was defined as the whole world 
outside the United Kingdom with the 
Channel Islands A the Isle of Man, & the 
district of B. Co. as the United Kingdom, the 
Channel Islands A the Isle o£. Man. The 
German concern bound itself not to import 
goods into B. Co.’s district except for the 
purposes of B. (Jo., A B. (Jo. bound itself not 
to import into the German concern’s district | 
except for the purposes of the German con* 


j f u, i . • / , !X J 

(Turkey) Order, 1921, con- i 
v. Ottoman Bank, L 1 02 7 J 
L. J. K. B. 581 ; 137 L. T. 1 
k 369 ; 32 Com. Oas. 228, j 


cern. By an agreement, dated in 1912, 
between the same parties A operative for 
seven years, the German concern bound 
itsolf to sell to B. Co. & to no one else in the 
United Kingdom for salo in the United King- 
dom anilines & chemicals manufactured by 
the German concern, A B. Co. bound itself 
to buy from the German concern A from 
no other manufacturer such dyestuffs. By 
unwritten agreement B. Co. was bound from 
its inception to import only from the German 
concern. From the time of the registration 
of B. Co. A.’s firm ceased to act as agents for 
the German concern. B. Co. Bold not in the 
name of the German concern, but in its own 
name, A as a principal ; but it announced 
to the world on its otlieo windows, & to its 
customers on notepaper A other documents 
A by books, catalogues A samples, that it 
was the sole importer in England of the 
manufactures of the German concern. It 
was thus brought home to the customers that 
they were buying the produce of the German 
concern as before. Tho new regime was in 
effect a continuation of the agency though 
legally the agency had ceased. The business 
of B. Co. was conducted by A. A: another 
director, both resident iu England. The 
German concern supplied them with lists ol 
prices to be charged by tho German concern 
to B. Co., B. (Jo. making a prolil by selling 
to customers at a price higher then the list. 
If an English customer offered to buy at a 
price lower than the list, the German concern 
would reduce its price to B. Co. accordingly 
The overwhelming shareholding of the Ger 
man concern in B. Co. caused it to be v it rill v 
interested, as seller A buyer, in the contract 
between itself A B. Co. A as seller in the 
contract between B. Co. A its customer 
Down to tho outbreak of w r ar between 
England A Germany on Aug. 4, 1911, the 
control of B. Co., its business, affairs A acts, 
were in tho hands of the German concern. 
On Apr. 1, 19 14, B. Co. entered into a con- 
tract with a British tirm for a supply to the 
llrm of dyestuffs, identified by letters A 
numbers as tho mamilaoture of the German 
concern or of other German manufacturers, 
of which samples from Germany were in the 
possession of the British firm. It was pro- 
vided that any duties imposed by the 
British Govt, on the goods should be paid by 
the British firm or tho price should 1 m* 
advanced accordingly. It was further pro- 
vided that deliveries or orders oil the contra cl 
might be suspended by either party if any 
contingency should arise beyond the control 
of the parties, such as fire, accidents, war, 
strikes, or tho like. Tho contract covered 
a period unexpired at tho outbreak of war. 


ment were varied : — Held : tho agree- 
ment of Sept. 1914, was not rendered 
null & void by «. 3 (6) of tho above 
Act, nor by Trading with tho Enemy 
Act, 1914. — Broken Hillo. Wakxqok 
(1922), 30 a L. ft. 362.— A US. 


♦02 viii. .1 — On Feb. 2, 

1914, deft, firm agreed to soil to pltfs. 
steel bars under a o.i.f. contract free 
Ilooghly. The goods were shipped on 
July 2, 1914, per a German steamer, 
which was subsequently captured 
with her cargo Sc condemned by the 
Prise ct. : — Held : the contract under 
which the goods would be delivered 
in the Hooghly became impossible by 
the outbreak of war within Indian 
Contract Act, e. 50, & was void. — 


i Mmhioram Huhdeo Das v. Sktt 
(1917), I. L. II. 45 Calc. 28.— IND. 


405 i. Effect of suspensory 

clause .) — By a contract made after the 
outbreak of war with Germany to 
supply Gorman dyes, deft, was not to 
be liable in case of non -arrival of the 
steamers at certain ports on account 
of the state of war. Tho ship Sc tho 
dyes therein wero seized Sc con- 
demned by a Prize Ct. : — Held : ( l ) the 
contract was unenforceable ; (2) the 

Royal Proclamation of Sept. 8, 1914, 
put an end to the contract. — A buul 
Razaok v. Khandi Row (1918), 
I. L. R. 41 Mod. 225.— INC. 


j sp. Debtor of alien enemy — Payment 
i of interest in respect of transaction 


entered into before outbreak of w<u - 
liif/ht to repayment.] — Where a p< rson 
indebted’ to an alien enemy hud paid 
interest in respect ol a transact Ion 
entered Into boforo tho outbreak 
of hostilities Sc sought a refund of tho 
amount paid for the period between 
tho outbreak of hostilities Sc t Do date 
of a licence to trade obtained by the 
enemy iirrn ■ — field * ho wns not 
entitled to such refund, as thorc was no 
suspension of interest in respect of 
such transactions (luring that period. — 
VALU, Bra v. JUKUTIIOLl) Hbif (1919), 
I L. R. 44 Bom. 1.— IND. 

sq. Erection of machinery — Replace- 
mem of defective parts.}-— In Mar. 1913, 
reaps, contracted to supply Sc erect 
certain machinery for applt. In Mar. 
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At that date quantities of dyestuffs remained f 
undelivei'ed & were never afterwards do- t 
livered. An order was made by the Board 
of Trade, under Trading with the Enemy 
Amendment Act, 1916 (c. 105), s. 1, for the 
winding up of the business of B. Co., & a 
controller appointed. In the winding up the j 
British firm claimed damages for breach of | 
contract in the non-fulfilment of deliveries. ' 
The controller resisted the claim on the i 
grounds : (a) that the contract was dissolved • 
at the outbreak of war, because B. Co. was 
an enemy or of enemy character, because 
the parties contracted on the footing that 
the goods should come from Germany, & 
because continued existence or performance 
of the contract would involve intercourse 
with, or tend to assist the enemj ; ( b ) that 
owing to the suspension clause no right to 
damages had yet arisen ; (c) that the object 
of the contract had been frustrated, because 
the period of suspension was indefinite As 
beyond the contemplation of the parties, 
because performance of the contract was 
prevented by Govt, action or embargo, Ac 
because the basis of the contract was that 
the importation of the goods to be supplied | 
should continue to be* possible Ac by reason of 
war it was rendered impossible. On applica- 
tion to the ct. by the controller for directions 
whether the claim should be admitted as a 
debt due from B. ( V>. Held : ( 1 ) at the date 1 
of the outbreak of war B. Go. assumed enemy 
character, &, accordingly, the contract 
became dissolved by the outbreak of war as 
being a current contract entered into with 
a co. which eo instanti assumed enemy 
character ; (2) the* abrogation of the contract j 
by outbreak of war being founded on public 
policy, the presence of a suspension clause 
in the event of w ar did not assist the claimant, 
v if “ war ” in the clause included war 
between England A: Germany the clause was 
void os against public policy, A t lie claim 
must be rejected ; (3) assuming that B. Go 
had not assumed enemy character at the 
outbreak of war, the claim must fail on the 
that, the contract being 
for the supply of goods to bo obtained from 
Germany, further performance on the out- 
break of war involved intercourse with the 
enemy Ac became ilh^al accordingly; that, 
the contracts having been made on the basis 
that the existing commercial conditions 
would continue & that, tho basis having 
ceased to exist by outbreak of war between 
England Ac Germany, the commercial object 
of the contract had been frustrated, the 
contract w r as dissolved at the outbreak of 
war; (4) the suspension clause was not 
intended by the parties to apply to war 
between England A Germany ; (5) the 

doctrine of frustration applied to contracts 
for the sale of unascertained goods. — lie 
Badische Go.. l/ri>., lie Bayed Go., Eti>., 
lie Giueshkim Klkktron, Ltd., lie Kau.e 


A Co., Ltd., lie Berlin Aniline Co., Ltd., 
lie Meister Lucius & Bruning, Ltd., 
[1921] 2 Ch. 331 ; 91 L. J. Ch. 133; 126 
L. T. 466. 

406. Add. Ciialioris: — affd. sub nom. Fried 
Krupp Akt. v. Orconera Iron Ore Co., 
Ltd. (1919), 88 L. « 

386 ; 35 T. L. K. 231, II. L. 

Add. Annotation : — Mentd. lie Kush, Warre 
v. Kush, [1923] 1 Ch. 

408. Add. Annotations: — As to (1) Folld. Fried 
Krupp Akt. v. Orconera Iron Ore Co. (1919). 
88 L. J . Ch. 304. Refd. Central India Mining 
Go. v. So c. Colonial Anversoise, [1920] 1 K. B. 
753 ; Re Badische Co., Bayer Co., etc., 
[1921 ] 2 Ch. 331 ; Larrinaga r. Soc. Franco- 
Americaine des Phosphates de Medulla 
(1922), 38 T. L. It. 739; Jebaru v Ottoman 
Bank, [1927] 2 K. B 254. As to (2) Refd. Re 
Badische (Jo., Bayer Co., etc., [1921] 2 Ch. 
331. As to (3) Refd. Guaranty Trust Co. of 
New York v. liannay, [1918] 2 K. B. 623. 

409. Add. Annotation : — Refd. Re Badische Co., 
Bayer Co., etc., [1921] 2 Ch. 831. 

409a. Effect of Treaties of Peace & 

consequent Orders.] — Rowe Brothers 
Co., Ltd. v. Lindgens (1920), 36 T. L. K. 247. 

411. Add. Annotation: — As to (1) Refd. Re 
Sutherland, Beelioff v. Bubna (1921), 65 
Sol. Jo. 513. 

412. Add. An notation Refd. lie Badische Co., 
Bayer Co., etc., [1921] 2 Oh. 331. 

412a. Insurance policy — Effect of Treaties of Peace 
& consequent Orders.]— Ex russ Insurance 
Co., Ltd. v. Mathews (1925), 31 Com. Cas. 43. 

413. Add. Annotation : -As to (2) Refd. Mailboy 
r. Curling, [1922] 2 A. C. 180. 

414. Add. Annotation :- Mentd. Fried Krupp Akt. 
v. Orconera Iron Ore Co. (1919), 120 L. T. 

416. Add. Aii notations : Refd. Naylor, jj>on/on r. 
Kraimsche Industrie Gesellschafl , LI 918] 1 
lv. B. 331 ; Fried Krupp Akt. r. Orconera 
Iron Ore Co. (1919), 88 L. J. Ch. 304 ; lit 
Ferdinand, Ex-Tsar of Bulgaria, [1921] 1 nu 
107 ; lie Kush, Warre v. Kush, [1923J 1 Ch. 
56. 

418. Add. Annotations : — Refd. Kodriguez r. 
Speyer, [1919] A. C. 59. Mentd. Johnstone 
r. Pedlar, [1921] 2 A. C. 262. 

424. Add. Annotations : — Refd. Johnstone v. 
Pedlar, L1921] 2 A. C. 262. Mentd. Central 
India Mining Go. r. Soc. Coloniale Anversoise, 
[1920] 1 K. B. 753. 

425. Add. Annotation : — Refd. Johnstone v. 

Pedlar, [1921] 2 A. C. 262. 

429. Add. Annotation : — As to (1) A (2) Refd. 
Oasdagli v. Casdagli, [1919] A. C. 145. 

445. Add. Annotation :~As to (1) Refd. The 
Kannveig, [1922] 1 A. C. 97. 

449. Add. Annotation : — Mentd. Produce Brokers 
Go. v. Weis (1918), 87 L. J. K. B. 472. 


1011, tho m.u*hmer> we nvt (oil. A in p 'r^ous of enemy nationality”* - 
Juiio, 1011, it broke down. H> an livid, tho agreement of Jan. 1015, A', 
agreement modi in Jan. 1015. icsp-,. 1 Mibject to tho exception in Knotny 
agreed to replace the deft*etivo part'.. Contracts Annulment Art . 1 015, «. 3 (5), 
A' did t.o in Apr. 1015 Shortly after- • the agreement of Mar. 10M, were null 
wards t he machinery again broke down A void. — syunky Mcau’ipvi. Council 
in Jtilj, 101 5, n^ps wore declared to ( v. Australian* MictalCo , Lrn. (1926), 
he a co. •* managed or controlled, i 37 C. L. R. 550. — AUS. 
directly or indirectly, by or under the « 

intluonoo of, or carried on wholly or 1 PART IV. SECT. 5, SUB-SECT. 1. 
mainly for tin* benefit or on behalf of, 420 1 . Necessity for licence— lloic 

104 


yin n- -Approval of contract bp officer 
intruded to pranf licence.]— Held : tho 
fact that a contract had been appro\ed 
l»y the otlicer w ho wie de facto entrusted 
by tlie Crown with tiie exercise of tho 
prerogative to grant licences to trade 
with the enemy was an answer to 
prosecutions for trading with the 
enemy. — Dovuior v. Schrof.dkr 
(1916), 22 C. L. R. 302.— AUS. 
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452. Add. Annotation : — Mentd. Williams v. Baltic 460. Add. Annotations : — Retd. Oasdngli v. Cas- 
Insce. Assocn. of London, [1024] 2 K. B. dagii, [1019] A. C. 145. Mentd. Rodriguez 

282. r, Speyer, [1919] A. U. 59. 


Part V. — Acquisition of British Nationality. 


513. Add. Annotations: — Mentd. Markwald v. 
A.-G., [1920] 1 (’h. 318; Johnstone r. 

Pedlar, [1921] 2 A. C. 202; The Tervaete 
(1922), 128 L. T. 170. 

520. Add. Citation : — 20 Cox, C. C. 211, 1). (J. 

Add. Annotation Consd. Markwald v. A.-G., 
[1920] 1 Oh. 348. 

520a. .] — A natural -horn German sub- 

ject left Germany in 1878 A went to Australia, 
where, in 1908, he took the oath ol allegiance 
to His Majesty A was granted under the 
powers of the Naturalisation Act, 1903, a 
certificate of naturalisation by which he 
became entitled to all political A other rights, 
powers, A privilege's to which a natural -born 
British subject is entitled in the Common- 
wealth. lie subsequently became a resident 
in London A was charged A convicted tor 
that, being an alien, la* had lailcd to furnish 
to a registration officer the particulars re- I 
quired by Aliens Restriction (Consolidated ) 
Order, 1910, A his conviction was afterwards i 
upheld by a l)iv. Ct. In an action brought 
by pltf. against the A.-G. for a declaration 


that lie was no alien in- England, but a liege 
subject of His Majesty the King, A entitled 
to the protection of His Majesty tho King in 
all parts of llis Majesty’s Kingdom & 
Dominions: livid: neither the taking of 
the oath of allegiance alone, nor the taking 
of tho oatli coupled with the grant of tho 
cert' (irate in Australia, made pltf. a British 
subject in tlu* United Kingdom, A lie* was, 
therefore, an alien when in tlu* United King- 
dom, A tlu* declaration must be relused. 
Pltf. was at least to this extent to be regarded 
as an alien, that lie was a person so described 
in British Nationality A Status of Alums 
Act, 1914 (e. 17), A for tlu* purposes of that 
Act. Jle was a person entitled under that 
Act to apply as an alien for A to have granted 
to him m the United Kingdom a certificate 
of naturalisation.- Markwald v. A.-G., 

[ 1 920 1 I Ch. :US; 89 L. J. Ch. 225; 122 

L. T. 903 ; 39 T. L. H. 197 ; ft I Sol. Jo. 239, 
C. A. 

Annotation • — Mentd. Russian (’oumiereial A Industrial 

Hank r. British flunk Joi Poicign Trade, 1 11)21 J 2 A (.’. 

43v 


Part VI- Loss of 

526. Add. Annotations: Mentd. Markwald v. 
A.-G., ( 1 920 J 1 Ch. 318 ; Johnstone v. Pedlar, 
[1921 J 2 A. C. 292; Tlu* Tervaete (1922), 
128 L. T. 179. I 

533. Add. Annotations : Consd. Easbender v. 
A.-G., [1922] I Uh. 232. Refd. lii Uhamber- 
lain’s Settlement, (1921 | 2 Uh. 523 ; Eas- 
bendor v. A.-G., Kiamei r. A.-G., [I922J 2 
Uh. 850. 

536. Add. Citation : -29 to\, U. ( ’. 177, D. ( '. 


British Nationality. 

i 537. Add. Citations : 19 L. G. R. 79 1 ; 29 Uox, 

U. U. 211, I). U. 

538. Add. Annotations : Consd. Enshcndcr r. 
A.-G., [1922] 1 Uh. 232. Reid. Hi Uliamher- 
lain’s Settlement, 11921 | 2 Uh. 533; Pas- 
bender t\ A -G., Kramer r. A.-G., |1922J 2 
Uh. 850 ; Kramer v. A.-G., 1 1 923 1 A. ( \ 528. 
538a. British woman marrying alien In time 

of war.)- Pasiu:miki: r. A.-G., Kuamiok r. 
AML. No. 49d, ante. 


PART V. SECT. 3. 

518 ii. - — — Child of mother 
naturalised bj/ subsu/m nt mat run n | - 
sect . 10(a) of tin* aho\c Act dm s not 
npplx to an infant whisc mot la r bv 
her subsequent mnm.igt to a natural- 
ised British subject has herself !*<•» ome 
a British subject but has not, while 
a w t k1o\v, obtained a certificate ol 
naturalisation m tlu* United Kingdom. 
— Jkuoku r. Pk\kck (1020;, 27 

C. L. It. 520. A US. 

st. Commonwealth Naturalisation 
Arts 1003-1017. s 10 —KJftrt — Step- 
child of man not oral mid under Natur- 
alisation Art, 1670 (i 11).] -Tin* above 
sect, docs not apply to a child mIkho 
mother has married a man who wus 
naturalised under Naturalisation Act, 
1 b70 (c. 14).- JnitoKit v. Pi:\kck 

(1020), 27 C. L. 11. 526. — A US. 

sa. Naturalisation Act, It. S 
100G (r. 77) — Status of naturalisid 

persons.] — An alien naturalised in 
Canada under the above Act acquires 
the statue of a British subject . — Jte 


S«>i \ ami, 1 101 si 3 W. \S. Jk S70 ; 
1.1 I) k. K. 510 -CAN. 

vi. A at unit mahon Art s -tutuis s of 
afj/duant — J’h nous inunction) Tlu I 
fa< t that uppet had several veais 
betoic undeignne u si ntcnct of 
imprrsonmctit in dcf.iult of pujmg a 
f i n<* lor supplying intoxicating liquor 
to an Indian is not a bur to his claim 
Tni naturalisation muh i the above 
MMs. Hi Bki.smk (1020), r >s I) Ij k 
j 233 ; 31 (’an. (’rim. ('.is. 167. —CAN. j 

I PART VI. I 

^ sb. lit i oi at ion - IVhethir riasons m (d 
hi stiitid.)—A n vocation ol a eti- 1 
t Meat t ot iuitmahs.it ion need not state i 
| tin nason 1 - ol tlu* (lovcinoi-deiu ral. — 1 
Ml vi K r Bov \ m\ (1020), ‘27 (.’. J.. It. 
136. AUS. 

sc. I Aft *t of Treat]/ of I 'tan i 

, with Germany.) — Art 27b of the above 
Tr« aty does not a fleet the right of tho 
(ion mor (leneral to rcuike tlu ct r - 
t ideate of nut urahsat Ion of a nutuml- 


horn (iiMiiiiin Huhjcet - M i< \ i it r 
Bov Mon. (1020 1, *27 ('. Ij. It. 1 .16 

AUS. 

sd. JJi dot at mu of intuition to hi 
come rthzui of fmuf/n Staff. \ Bn 
going to tho United htult's A then 
making a deelaiation ol intemhem to 
hecomo a cjti/.ui of that count r\, a 
pel son ot (teriiuiu birth naturalist d 
in ('tiriada docs not cease to hi a 
British citizen. — Numnn (m Nil 
MAN) V Buaohiiaw, 11017) 1 W. W. Ik 
1223; 23 B. C. Jt. 402. --CAN. 

534 1 . tirdish Nationality <[' Status 
of Alans Art, 1011 (t 17)- 7 ^(dura- 
tion oj alii naye ~ HJh ct on liability 
undir Military Scrrici Arts J — A 
natur.il-born British Mihjeed who Ih 
an American HuhJttl, A lias h(‘cn 
duly called up under Military Service* 
Act, 1016, H-. 3. II, is not relieved 
Irom Ins obligation to w*i\c by 
declaration of alienage undei British 
Natmnahtv A .‘status of Allens Ac 1, 
1011 fc. 17) It* JIoiiM, (1010J 
N Z J. II 100 N.z. 


1U5 
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Part VIU. — Immigration 

540, Add. Annotation : — Refd. Johnstone v Pedlar, 
[1921] 2 A. C. 262. 

541, Add. Annotation : — Refd. Johnstone v . Pedlar, 
[1921] 2 A. C. 262. 

* .j — m mtuLiug a return* 

mendation for expulsion part of a sentence 


and Expulsion of Aliens. 

regard milst be had to the period of the 
alien’s residence in this country. — R. v. 
Shaffner (1920), 14 Cr. App. Rep. 131, 
0. 0. A. 

utou. 1 — " - 1 ■■ — - •— * — .j xv. v. uiLnani 

(1921), 16 Cr. App. Rep. 34, C. C. A. 


PART VIII. 

640 lx. Son of domiciled China- 

man .] — The domicil gained by a China- 
man in Canada was held not avail- 
able for the benefit of hi** son, twelve 
yearn of age, who had lived bln life- 
time in China, ho as to give the non 
Canadian domicil. — lie, Wono Huicy 
Mono, [1021] 3 W. W. It. 122. — CAN. 

640 x. Son of naturalised Hus - 

sian. J — A Russian, an insane person, 
wat» held for doporfation under Im- 
migration Act (Consolidation), s. 3. 
JHh release wa« applied for on the 
ground that his lather hud been 
resident In Canada for a number of 
years Hi, had been naturalised there. 
He that the domicil of the lather 
applied to the son : — Held : the son 
had no domicil in Cunudu Hi. was 
expressly prohibited liorn lu ruling 
under the Immigration Act . — He 
JjII’HTKIN, 119231 2 1). L. It. 1066 ; 56 
N. H. It. (0. He It.) 292.- CAN. 

• (p. 193) I. .J— A deporta- 

tion older made by an immigration 
oflleoi, when there is no Hoard of 
Inquiry in the vicinity of the port of 
out i y, must show on the fact of It 
that there was no such Hoard then*.— 
It. r. Hannhieap, Ex 71 Kianhon, 
Er p. Mollicu (1920), 55 1>. L It. 
287.— CAN. 

at. Immigration Ail. 1901-1920 — 
Prohibit* d immigrant - — Onus of proof — 
Evutcnci of prostration mcompU t < .] — 
Where, on a prosecution uiulei soot. 6 
(2) of the above Act, the prosecution 
proves some only ot the relevant luets 
A* doos not complete them so as to 
enable the tribunal to come to a con- 
clusion one way or the othor, the a\< 1- 
ment that dolt, is un immigrant A has 
enterod the (Commonwealth within 
throe years before failing to pass the 
dictation test is, under sect. 6 (3>, to 
be deemed to be proved in the nhstuce 
of pi oof to the contrary by the per- 
sonal cadence of deft. — (iumu.L r. 
Ail Mook (1921), 31 C. L. It. 591 ; 31 
Argus L. It. Si. - A US. 

B j, Ptrson bom in Aus- 

tralia returning from abroad .] — Where 
a person born In Australia has left the 
Commomvoulth, the question whether, 
when he attempts to re-enter the 
Commonwealth, he is an immigrant 
wit bin the above Act depends on 
whether he is as a fact corning back 
to Australia us to his home. — D onouok 
v. Wono Sau (1926), 36 O. L. It. 404.— 


• <P- 194)1. 44 Landing ” — 

hat is. 1— ' 44 Landing ” is the original 
act of landing is: not the return of a 
certillcaleii Chinese resident of Canada 
from a short visit to an adjacent eity 
in the United States. — It. r. Fonu 
Soon, i 1 9 1 9 J 1 W W. H. 4SC ; 45 

1) L. It. 78; 31 Can. Crlm. Ca^. 78.- 
CAN. 

si. Whcihir npugnant to 

Immigration Act, 1910 (c. 27). 1 The 
powers Ac mode of procedure of the 
Hoard of Inquiry as to deportation 
under the latter Act an* repugnant to 
the former Act, & do not apply. — 
He Immiuka i ion Act. H. c. Jkv Jano 
TJ«w. 11919] 3 W. W. It. 271: 47 
1). L. It. 638.— CAN. 

«m. .1— Scot. 18 of the 

former Act is not repugnant to s. 3 


of the latter Act.— J uno Yin, [1921] 
3 W. W. R. 194.— CAN. 

sp. Chinese Immigration Act, 1923 
(c. 38) — Deportation order — Appeal 

from — Person not Canadian citucn or 
having no Canadian domicil.] — Held : 
tlio ct. bad no jurisdiction to interfere. 
— lie Ykk Koo, (19251 2 I). L. It. 1131 ; 
44 Can. Crlm. Gas. 17 ; 66 O. L. It. 
609.— CAN. 

zq. &.P. Re Young Huh IIino( 192C), 
37 H. C. It. 227 ; I1926J 2 W. W. R. 
374.— CAN. 

sr. .] — Certiorari in 

goncral lies with respect to an order for 
doportat ion made under soct. 26 of the 
above Act ; He sect. 38 is no bar to its 
application to such orders when made 
without or in excess of Jurisdiction or 
in violation of the essentials of justice. 
— lie Low Bono Hjng, [1926] 3 

D. L. It. 692 ; [1926] 2 W. W. It. 697 ; 
46 Can. Crirn. Cos. 65 ; 37 B. C. ft. 
296. — CAN. 

q (p. 195) i. Detention for return 

to rovnhg not sperifud in order — Aftir 
admittance refused by country specified 
m order .] — An order had been made 
under the above Act for deportation 
of a native of India to the United 
States. On the refusal of the United 
StutOR immigration officials to allow 
him to enter be was held for deporta- 
tion to India : — ID Id : lie wus illegally 
detained A waH entitled to hlH discharge. 
—Hi .Savja Small, [1924] 3 I). L. R. 
1088 ; 3 \\ . W. It. 1G4 ; 34 H. C. It. 
190.— CAN. 

st. Whether repugnant to 

Chincst Immigration Act, If. S. V., 
1906 (c. 96 ).] — He Immigration Act 
it. tr. J un Jang How. [1919]3 W. W. It. 
271.— CAN. 

sv. Procicdirtgs under — Not 

criminal proceedings.}— It. t*. Alama- 
koff, 11919] 3 W. W. R. 281 ; 47 

D. L. It. 633.— CAN. 

sw. .] — He Immi- 

gration Act & Wono yur.K (1922), 
66 P. L. K. 485 ; 37 Can. Crnn Cas. 
371 ; [1922] 2 W. W. R. 16C.— CAN. 

sz. .] — He Pong 

Fook WTng, He Immigration Act, 
[1923] 4 1). L. R. 1034 ; 3 W. W. It. 
819.— CAN. 


t(p. 196)i. Person not 

Canadian citizen or hamng Canadian 
domicil .] — The ct. cannot in tor fere 
with what is done is by the Immigra- 
tion otiicers looking to the deportation 
of aliens who have not acquired 
Canadian domicil. — He Gottkhman 
(1918), 29 Can. (Tim. (’as. 439 : 41 
O. L. it. 6 47 ; 13 O. W. N. 344.— CAN. 

t (p. 193) ii. .]— 

Motion for release from custody of 0110 
held for deportation under an order of 
a Hoard of Inquiry, was dismissed for 
want of jurisdiction in tbo ot, under 
s. 23 of the above Act. Appct. had 
not shown that he was a Canadian 
citizen or hud Canadian domicil. — 
It. v. SOHOri’ELREl, 1191U] 3 W. W. 1L 
322.— CAN. 

t(p. 195)111. .)— 

The ct. lias no powder to Interfere with 
an order of deportation made by the 
Hoard of Iuquiry unless the person 
ordered to be dejnirted bo a Canadian 
citizen or have Canadian doxnioii. — 
He Immigration Act & Won o Sure 
(1922), 06 D. L. R. 485 ; 37 Can. Criin. 
Cos. 371 ; [1922 j 2 W. W. It. 156; 
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revsg. 59 D. L. R. 626 ; 36 Can. Cr ini. 
Cau. 405 ; 30 B. C. R. 70.— CAN. 

t (p.105) iv. .] —Habeas 

corpus will lie In respect of a deporta- 
tion order made by an immigration 
officer whose jurisdiction so to act in the 
stead of a Board of Inquiry is not shown 
on the face of the order, although an 
oppeal by appct. to the Minister of 
tlio Interior under s. 19 of tho above 
Act has been unsuccessful. — R. v. 
Bannstead, Ex p. Hianson, Ex p. 
Mollkr (1920), 56 1). L. It. 287.— 
CAN. 

t(p. 195) v. .1— If it 

be proved that the Board of Inquiry 
has not acted judicially, but merely 
on Distinctions from Ottawa, in 
ordering the deportation of a China- 
man, the ct. would be bound to grant 
an application for a writ of habeas 
corpus. — He Jung Yin, [1921] 3 

W. W. R. 191.— CAN. 

t(p. 195) vi. .] — An ap- 

peal lies in habeas corpus proceedings 
where a person is detained under the 
above Act . — He Immigration Act He 
Wong Sunk (1922), 60 D. L. R. 486 : 
37 Can. Crlm. Cas. 371 ; [1922] 2 

W 7 . W. It. 15G.— CAN. 

t(p.l96) vii. Anap- 

peal lies to the Ct. of Appeal from an 
order made in habeas corpus proceedings 
leleasmg a person detained under the 
above Act . — He Pong Fook Wing, He 
Immigration Act, [1923] 4 D. L. It. 
1034 ; 3 W. W. It. 819.— CAN. 

v (p. 195) i. Chinese 

immigrant .] — Under s. 23 of the abovo 
Act thect. 1 h prevented from interfering 
with the decision of a Hoard of Inquiry 
tonctrning the admission of a China- 
inan to Canada . — Hi Wong Wit Kit, 
11921) 3 W. W. R. 116.— CAN. 

v (n. 195) U. 

The decision of a Hoard of Inquiry as 
to the admission of a Chinaman is not 
subject to review by the ct . — He 
Wong Suey Mono, [1921] 3 W. W 7 . R. 
122.— CAN. 

sa. Immigration Amendment Act, 
1919 (c. 2 6 >— Not retrospective .] — 

He Immigration Act He Santa Singh, 
[1920] 2 W. W. R. 999.— CAN. 


sb. Appointment of immigra- 

tion officer — Sufficiency .} — Tho signa- 
ture of the Acting Deputy Minister 
of Immigration He Colonisation is 
sufficient. — He Paptas, [1921] 1 

W. W. It. 949.— CAN. 

so. Deportation order — Form 

of order. ] — Whore an order only stated 
“ 1\ C. 23 M as the reason for deporta- 
tion : — Held : such an order was 
defective. — It. v. Lvntalum, Ex p. 
Offman (1921), 62 D. L. R. 223 ; 35 
Can. Crim. Cas. 295 ; 48 N. B. R. 448. 
—CAN. 


sd. Amendment of 

order .] — An order of deportation, 
insufficient in form as not showing 
jurisdiction, may be amended by the 
immigration officer . — Re Pappas, [1921] 
1 W. W It. 919.— CAN. 

s«. Opium dr Narcotic Drugs Acts 
— Proceedings under — Not criminal pro- 
ceedings.]— -lie Loo Lkn (No. 1). [1924] 
I D. L R. 909; 1 W. W. R. 733 ; il 
Con. Crim. Cas. 386; 33 B. C. R. 

448.— CAN. 

sg. Conviction under — No 

order against deportation — Power to 
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544. Add. Annotations -As to (2) Folld. K. v. ; 
Sh&ffner (1920), 14 Cr. App. Rep. 131 ; R. v. 
Rogoff (1924), 18 Or. App. Rop. 1. 

544a. Family domiciled In | 

England.] — R. v. Rogoff (1921), 18 Cr. 
App. Rep. 1, C. C. A. i 

547. Add. Annotation : — Folld. R. v . Gilbert 
(1921), 16 Cr. App. Rep. 3*1. 

548a. Unnecessary aggravation 

of sentence Involved.] — R. r. Irving (1920), 
15 Cr. App. Rep. 01, C. C. A. | 

551. Add. Annotations : — Refd. Bright man r. Tate . 
(1919), 35 T. jL. R. 209; K. v. Brixtou j 
Pri son, Ex p. Bloom (1920), 90 L. J. K. is. I 


574 ; R. v. Home Secretary, Ex p. Bressler 
(1924), 131 L. T. 386. 

551a. .] — Aliens Order, 1919, art. 

12, par. 1, which empowers the Secretary 
of State “ if ho deems it to bo conducive to 
the public good ” to mako a deportation 
order against an alien, is not ultra vires. In 
acting under the article the Secretary of 
State is not a judicial, but is an executive 
officer, Ac is therefore not bound to hold an 
inquiry or give the person against whom he 
proposes to mako a deportation order the 
opportunity of being heard. — R. r. hr : man 
Street Police Station Inspector, Ex p. 
Yenicoff, It. r. secretary of State for 


make subsequent order.] — There Is no 

f >owor to mako an ordor except at the 
lruo of conviction. — Re ,1ok Fong 
(1923), 53 O. L. R. 493 ; 24 O. W. N. 
39.— CAN. 

•h. .j — An 

order against deportation made sub- 
sequently is invalid. — U v. Lee I’ auk, 
1 1924] 4 D. L. 11. 883 ; 3 W. W. It. 
490.— CAN. 

»J. Necessity for 

order.] — Since under Opium & Narcotic 
Drug Act, 1923, s. 25, deportation 
follows automatically in (hi’ oahc of the 
oonvictiou of an alien under sect. 4 (d), 
it is not necessary for a formal order 
for deportation to he made in such a 
ease. — It. r. Woo Fonu Toy (B.C.), 
11920] 3 W. W. 11. 703.— CAN. 

•k. Validity of warrant.] — 

The omission of the ligurcs “ 1923 ” 
from the citation of the Act doeH not 
invalidate the warrant. — It. v. Gan, 
11925] 3 W. W. it. 783.— CAN. 

•1. Subsequent detention 

for dcjiortation — Validity. J — Accused 
was convicted under s. On (2) of tho 
1911 Act & lined with imprisonment 
in dcfuult of payment. The tine was 
not paid, & on tho termination of 
tho imprisonment prisoner was held 
for deportation under s. 10 b: — Jit Id: 
tho purpose of s. lUb was to superadd 
the penalty of deportation as a con- 
sequence of a conviction for tho com- 
mission of any of the statutory offences 
created by s. 5 a. — It. r. How, 11923) 
4 D. L. It. 1007 ; 50 N. S. It. (G. H It.) 
372.— CAN. 

im. Applied! um 

for release .] — Where an alien has been 
convicted under s. ba (2) of the 1911 
Act & upon termination of tho im- 
prisonment imposed is detained for 
deportation under s. 105, ho is not 
eutltled to release on habeas corpus on 
the ground of having Canadian domicil 
within Immigration Act, s. 43. — 
It. v. Chang Song, fl924] 1 D. L. It. 
1161 ; 1 W. W. R. 778 ; 42 Can. 

Grim. Caa. 8 ; 33 13. C. It. 170.— CAN. 

warrant of deportation regular on its 
face having issued after prisoner had 
served his sentence on con\ let ion under 
the 1911 Act, the ct., on an application 
in habeas corpus proceedings, can only 
inquire into the truth of the statements 
made in the warrant, 8r cannot inter- 
fere by reason on the unlawful imposi- 
tion of hard labour by the sentence & 
conviction. — R. v. (’how Tong (1924), 
34 B. C. R. 12.— CAN. 

•p. .] — Where 

a prisoner has been convicted of an 
infraction of the 1923 Act & 1 h held for 
deportation, the mere fact that the 
warrant committing him for deporta- 
tion, although stating him to l>e on 
alien, does not show* or recite that a 
Board of Inquiry was held as provided 
by Immigration Act, is not a ground 
for granting a writ of habeas ct trims . — 
R.t>. Gek Dew (No. 3), 11 924] 3 D. L. K. 
186 ; 2 W. W. R. 793 ; 42 Can. Crim. 
Ctt«. 213 ; 33 B. C. R. 548.- -CAN. 
sq. Appeal .] — 


Accused was convicted muter h 5o i 2) 
of the 191 1 Act. & condemned to pay a 
tine, & in default of puyment to 
imprisonment. 11 pen termination of 
the Imprisonment he was kept in 
custody tor deportation under h. 105. 
A writ of hobtas corpus was granted bi 
accused ordered to be discharged from 
custody. On appeal the order was 
sustained. — Rc Maii Shin Shong, 
Re Sing Yim Hong, 11923] 4 D. L. R. 
844 ; 39 Can. (’rim. Cas. 401 : 32 

B. C. R. 176 ; [1923] 1 W. W. R. 

1365.— CAN. 

Whore an alion on tho termination 
of his imprlsonmorit, Imposed on con- 
viction under tho 1911 Act, is detained 
pending deportation & he applies for 
haiteas corpus, but is refused release, 
an appoal from Hiich refusal lies to the 
Ct. of Appoul. — R> Loo Lkn (No. 1 ), 
[19241 1 D. L. R. 909: 1 W. W. R. 733 ; 
41 Can. Crim. Cas. 386 ; 33 li. C. It. 418. 
—CAN. 

st. Validity of war- 

rant of deportation .) — The omission of 
the figures “ 1923 * r from the cit alion 
of the Act does not Invalidate the war- 
rant. — It v. Jumio Lee (1926), 46 
(’an (-’rim. ('as 92 ; 37 B. C. U. 318 ; 
[1926] 2 W. W . It. 734.— CAN. 

■w. Chinese Exclusion Act , 1904 
(r. 37) (Cape) — Deportation after con- 
viction — Effect of exemption certificate.] 
— Applts., being Chinamen 8c holders 
of exemption eertitleatcH under the 
above Act, having each been convicted 
at least twice for offences uguinst 
tho gambling lawH, but none of them 
huving served two terms of Imprison- 
ment : — llild : not to ho exempted 
under s. 2 (c) of tho Act from h. 34, 
8c liublo under tho terms of the latter 
sect, to bo deported. — A h Yet v. 
Union Government, [1921] App. D. 
97.— S. AF. 

sx. Act 22 of 1913 — Prohibited 
imin i grant — Asi otic — II aiding qualifi- 
cations for resulence.] — Tho entry of 
applt., an Asiatic, into Natal was not 
discovered until Apr. 1916, wdien he 
was arrested as a prohibited immi- 
grant under s. 4 (1) (a) of the above 
Act : — Held : ho had obtained no title 
to reside in the Union until he had 
successfully presented himself as an 
immigrant no matter how well quali- 
fied he might bej to obtain a titlo to 
reside in the Union. — D ehai v. Imaii- 
g rants’ ArPEAL Board (1916), 37 
N. L. R. 277.— S. AF. 

sy. Indian returning 

after temporary residence in India — 
Domicil certificate not acquired before 
departure to India.] — Applt., a resident 
in Natal from 1897, in 1911 w T ent to 
India with the object of seeking a 
wife there from among his own rela- 
tions. Trior to leaving for India ho 
applied to tho authorities for a cor- 
titicate of domicil, but that certificate 
was illegally refused. Applt. ’s visit 
to India was extended to a period of 
four years, & he returned to Natal in 
Apr. 1916 : — Held : applt. 'e visit to 
India was for a special or temporary 
purpose ; the homo in Natal continued 
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to ho Ids place of permanent abode, 8: 
he was domiciled in Natal within s. 30 
of the nho>o Act.— Kajes r. Immi- 
grants’ Appeal Board (1916), 37 
N L It. 4 2- S. AF. 

sz. — Darnm! cer- 

tificate aequirid be tore depot hire to 
Iiutiu.] — Immigrant, on Indian, llrst 
came to Natal in 1893, when lu* con- 
tinued to reside. In 1899 lit* obtained 
a eertitlcate of domicil. Ju 1902 
Immigrant went hack to India. 
Recently ho returned to Natal hut w'as 
refused admission as being a prohibited 
immigrant under 1 ho ubo\o Act: — 
Held : the eorllllouto conierml upon 
Idin rights, which won* not restricted 
by the above Act, k there was no 
intention on the part of immigrant to 
abandon bis domk il lit Natal. —Re 
ltlTNGAHAMY Cueit* (1917), 38 N. L. H. 
42. — S. AF. 

sb. Domicil ctr- 

txfieatc (wqxnrtd by deetasid parent. |~ 
K.., the possessor of a eerlilieute of 
domicil under the above Act, brought 
hiH wife A sou, N., to Natal from India 
In 1911 lu 1911 they returned to 
India & li\ed there till lifter k.’s 
death in Natal in 1917. On a ques- 
tion as to whether N. could of right 
euter Natal m 1920:— UiLd : N. had 
no such right under s. 6 (y) of the 
al»o\ o Act, as lie had no father domi- 
ciled in Natal — Natmoo r. Immi- 
grants’ Appeal Hoard (1921), 42 
N. L. R. 30.— S. AF. 

•o. Second wife of 

Mohammedan.] — Where a Mohamme- 
dan’s daughtoi her mother have re- 
turned to India A hot h urc residing t hero, 
another wile oi such Mohammedan is 
not a prohibited immigrant - Maiiiam 
U Magomed v. Immigrants’ Appeal 
Board (1918), 39 N. L. R. 382 - S. AF. 

sd. Sons of domiciled 

parents — Resident in another province. J 
— JV1. & Y., Anilities, A the minor sons 
of parents resident in the TmiisvuuJ, 
hut formerly resident in Natul, A 
holding certificates of domicil under 
the above Act, were declared pro- 
hibited immigrants ui Natal, neither 
M. or Y. having ever been resident in 
Natal save for temporary puiposis 
during which periods their parents 
remained in the Transvaal.-- Mahomed 
v. Principal Immigration oekkek 
(1921), 42 N. L. It. 337.— S. AF. 

af. Deportation under — Con- 
viction obtained without Union .] — A 
person not born in the Union of South 
Africa who Is convicted of an offence un- 
der s. 4 ( 1 ) (b) of t he uhn\ e Act Is liable 
to be d * 3 ported under s 22, wdiethcr tho 
oonvictiou took place within or 
without the Union - Colling wood 
v. Union Government, [1917] App. D. 
560.— S. AF. 

■g. Rear ding ship before 

e rumination of imrnifp ants completed. ] — 
Where a person w'us convicted of being 
on board a ship before the general 
examination of immigrants had been 
completed, & stated In defence that 
notice to tho master of the ship had 
been given: — Held: ho was rightly 
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Home Affairs, Ex p. Venicofp, [1920] 3 
K. B. 72 ; 89 L. J. K. B. 1200 ; 23 L. T. 
573 ; 84 J. P. 222 ; 3(5 T. L. K. 677, D. C. 

Annotation — Refd. It. r. Home Secretary, Ex p. Bressler 
(1924), 131 L. T. 380. 

553. Add. Annotations : — As to (1) Consd. It. v . 
Home Secretary, Ex p. Bressler (1924), 331 
T. 380. Refd. Brightman v. Tate (1919), 
35 T. 1j. li. 209. 

553a. Aliens Restriction (Amendment) Act, 

1919 (c. 92) — Power of expulsion in time of 

peace.] — Appct. was charged before a metro- 
politan police magistrate with four offences 
under the* above Acts, lie pleaded guilty 
to the* charges, & was sentenced to fourteen 
days’ imprisonment A- recommended for 
deportation. After having served his sen- 
tence, he was detained in prison awaiting 
deportation. The Secretary of State* had on 
the day after the expiration of the sentence 
made an order for the deportation of appct. 
Upon an application for a writ of habeas I 
corpus : —Held : the order of the Secretary | 
of State was not ultra vires , but was within | 
the powers conferred upon him by the above 
Acts, At Aliens Order, 1920, art,. 12. — li. v. 
Brixton Prison (Governor). Ex p. Bloom 
(1920), 90 L. J. K. B. 574 ; 124 L. T. 375 ; 85 
.1. P. 87 ; 19 L,. Cl. B. 62 ; 26 Oox, C. C. 687, 


553b. .] — The Order in Council 

made as to the deportation of aliens on 
Mar. 25, 1920, under sect. 1 (1) of each of the 
above Acts, did not expire when the power to 
make such an order would, but for further 
legislation, have expired, namely on Dec. 23, 
1920, inasmuch as the Act of 1919 lias been 
continued by the Expiring Laws Continuance 
Acts, 1920 (c. 73), & 1921 (c. 53).— R. v. 
Brixton Prison (Governor), Ex p. Sugar- 
man (1922), 127 L. T. 27 ; 86 J. P. 75 ; 38 
T. L. It. 325 ; 27 Cox, C. C. 208, D. C. 

553c. Form of order by Secretary 

of State.] — The making of an order for the 
deportation of an alien under Aliens’ Order, 
1920, art. 12 (6), lies within the discretion of 
the Home Secretary. It is desirable that an 
order made under the article should state 
on the face of it that the Home Secretary 
deems it to be conducive to the public good 
to make the order. — K. v. Home Secretary, 
Ex p. Bressler (1924), 131 L. T. 386; 88 
J. P. 89 ; 68 Sol. Jo. 046 ; 22 L. G. II. 460; 
27 Cox, C. C. 655, C. A. 

553d. Recommendation for deportation 

— Right of appeal.] — It. v. Graham Camp- 
bell, Exp. Ahmed Hamid Moussa, No. 558g, 
post. 


Part IX. — Registration, Internment, and other Restrictions. 


557. Add. Citation: (191 7), 26 Cox, C. C. 16,1) C. | 

558a. Allens Order, 1920.]— (1) 

The word “keeper” in the tibo\<» Order 
<>i 1920, art. 20 (2), includes the lessee of 
a house who lets unfurnished rooms in the 
house m separate lettings to tenants at weekly 
rentals A employs another person to manage 
the house for him. 

(2) A Hat let on a se\en years’ lease would 
not constitute “ premises ” within tin* above 
Order of 1920, art., (i, but that art. does not 
apply to rooms in a leasehold house let un- 
furnished on weekly tenancies, there being 
a manager of the house employed by the 


lessee whose duties include cleaning the 
common stairs, ways & places, the mainte- 
nance of electric light, & so on. — Rodda v. 
Godfrey (1926), 95 L. J. K. B. 704 ; 90 
J. T. Ill ; 42 T. L. H. 473 ; 24 L. G. R. 
311 ; 28 Cox, C. C. 209, D. C. 

558b. Allens Restriction (Amendment) Act, 

1919 (c. 92)— Restrictions as to change of 
name — Carrying on business under pre-war 
name.] — Resp., who was an alien, & whose 
real name was Karel Kollross, purchased in 
1921, A: continued to carry on, a business 
under the name of the Widmore Laundry, 
w hich business had been carried on under the 


com if ltd - ANt.UA r. 11 (lillb). 30 
JN. L. li 147.- S. AF. 

of i mint pud uni 
authority J urisdiction oj court to 
mtirjin . J - Tin* ft. imij interfere 
where there ih a manifest nbsenee of 
jurisdiction or if an oidtr is made 
met! fraudulent 1> — l mon 
(tOVRlLNMKNT 1 *. P.AKIR, 1 1 023 J Am*. P. 
4(5(5— AF. 

si. — .1 — Appct , an 

Asiatic, had been declared b> t lie 
immigration otheer of Natal to’ la* a 
prohibited immigrant. On applica- 
tion to the et lor an order rest turning 
hiH deportut ion .-- Jltld : as the im- 
migration oltU er hud not acted out- 
side ids jurisdiction or mala J;dt . the 
et. hud no jurisdiction to make the 
tinier pra> ed. — N vumns. \mi r. Pkin- 
eil'Ai.. me., 1 1 1)1*3] App. ]>. (573. — 
S. AF. 

sm. Indian Immigration Act, 1801 
(.V« tal) — Liability of employers for 
vudtcal attendance on Indian imvn- 
yrants. ] — Employers were held liable 
under the above Aet for mcdicnl 
at tendance on Indian immigrants 
who, after being fn*e, hud not re- 
imlontured, themselves & for their 
descendants. — Indian Immigration 


Tni's‘1 Board of Natal t*. Govind- 
sAM \ (1020), 37 T. L. It. 128. — S. AF. 


oj expulsion in t ear time — 
i Vahddu of Order — Power to specify 
' distillation.] — Jitld : pur 2 5 of the 
Order was within the authority 
! conferred by War Precautions Aet, 

1 1014-1010, s. (5; it conferred a chs* 

1 eretion upon the Minister to make an 
1 order foi the deportation of any pur- 
| tieulur alien. A: authorised Ins subse- 
quent arrest & detention A: the plucing 
I him on hoard a ship chosen by the | 
I Minister. A his detention there whilst 
I the ship was in the territorial limits of 
1 the Commonwealth ; & such an order 
was not rendered invalid by the fact 
that the Minister made it for the , 
purpose of carrying out an agreement | 
In which tlie 1 'ommonwealth Govt. ) 
was under an obligation to the country ! 
of which the particular alien was a i 
i subject to assist as lar as possible In , 
entoreing the return to that country • 
of persons liable to military service i 
, there. — F kkuando t*. Pkakck (11118). , 
* J '» C. L. It. 241. — AUS. 

■n. Necessity of com * j 

mumcatioti of deportation order to alien.] 
— Par. 2 j of the above Order doos not I 
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require communicutiou to the alien 
of a deportation order inude under it 


■o. Farm of deportation 

order.] — Such order need not be in 
any particular form. — J kiu.f.k r. 
PKAUCE (1020), 28 C. L. H. 588. — AUS. 

*w. Aliens Restriction Order, 11)16 
— Power of expulsion in war time — 
Subject of allied State liable for military 
service, J— The Minister having ordered 
the deportation of an Italian subject 
for military service, the ct. refused 
an application for a rule nisi for 
habeas corpus , the matter being m 
the Minister’s discretion under the 
above Order. — Ex p. Maoui (1918), 18 
S. It. N. S. W. 150.— AUS. 

PART IX. 

sx. lhyistration — No proof of no 
permanent place of residence .1 — Deft, 
was convicted for neglect to register as 
an enemy alien. There was no evidence 
that deft, had no permanent place of 
dn Canada : — llcld : the charge 
could not succeed. — It. r. Hackman 
(1019), 44 O. L. R. 224 ; ISO W. N. 
100. — CAN. 
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same name by his predecessors for many 
years before Aug. 4, 1914. Apart from the 
laundry business resp. continued to be known 
as Karel Kollross, A he was registered in 
that name as the proprietor of the Widmore 
Laundry under Registration of Business 
Names Act, 1910 (c. 58). An information 1 
having been preferred against resp. for using | 
the name Widmore Laundry, being a name ( 
other than that by which he was ordinarily I 
known on Aug. 4, 1914. contrary to sect. 7 j 
of the Act of 1919, the justices dismissed t lie 
information : — Held : the justices were right, 
as resp. had committed no ofl once against 
sect. 7 (1), by taking over an old-established 
business with a pre-war name & continuing 
to rnrry it on under that name. — B htnnino 
r. Kollross, [19231 1 K. B. 311; 92 j 
L. J. K. B. 323 ; 128 L. T. 000 ; 87 .7. P. | 
11; 39 T. L. K. 129 ; 07 Sol. Jo. 278 ; 21 1 
L. (i. R. 108 ; 27 Cox, O. C. 383, I>. C. 

558c. Addition of “ & Co."J - \n 

alien uses a name “ other than that by which 
lie was ordinarily known ” on Aug. 4, 1911, 
contrary to sect. 7 (1 ) of the Act ot 1919, if lie 
adds to the name l»y which he was ordinarily 
known on that date tin* words “A Co.” 

K\ ANS r. Bixt m:vt , [1927J 2 K. B. 371 : 90 
L. .1. K. B. 781 ; 127 L. T. 182 ; 91 J. P. 97 ; 
18 T. L. B. 521 ; 25 L. G. B. 821 ; 28 Cox, 
C. C. 110, I). C. 

558d. Prosecution under — Whether i 

offences triable on indictment.)- (1) On a ' 
prosecution lor an ollence against a statutory 
Order, an objection that the Order has not 
been proved must la* taken before the ct. at 
the trial. It ih too late to take the point for 
t lie first time on appeal. ; 

(2) In cases under the Act of 1914, s. 1 (1), j 
A the Act of 1919, s. 13, when any question 
arises whether the person charged is an alien 
or not the onus lies upon him to prove that 
lie is not an alien. 

(3) Oilences against the Act of 1914 A the 1 

Act of 1919 are punishable only in the manner 1 
prescribed by the statutes, namely on sum- | 
mary conviction, unless the person charged 1 
with the offence claims the right under Hum- | 
mary Jurisdiction Act, 1879 (c. 49), s. 17, i 
to be tried with a jury. Where, therefore, | 
an ollence under those Acts was treated by 
the magistrate as an indictable one A the 
case sent for trial before quarter sessions j 
without any claim for trial with a jury having , 
been put forward by prisoner, the conviction 
at the sessions was quashed. — It. ?>. Kakklo, | 
[1923] 2 K. B. 793 ; 92 L. J. K. B. 997 ; 129 
L. T. 477 ; 87 J. P. 184 ; 39 T. L. R. 071 ; 
08 Sol. Jo. 41 ; 27 Cox, C. 0. 454 ; 17 Or. 
App. Rep. 150, C. O. A. j 


entered a plea of guilty A sentenced appet. 
to imprisonment for one month A recom- 
mended the making of a deportation order 
against him : — Held : appet. had not pleaded 
guilty or admitted the truth of the charge 
within Summary Jurisdiction Act., 1879 
(c. 49), s. 19. or Criminal Justice Administra- 
tion Act, 1911 (c. 58), s. 37, A, therefore, 
he had a right of appeal to quarter 
sessions by virtue of those sections. — R. v. 
Graham Camphell, Ex p. Ahmed Hamid 
Moi ssa, [1921 1 2 K. B 473 ; 90 L. .T. K. B. 
818; 125 L. T. 310; 85 J. P. 189; 37 

T. L. 1?. 01 1 ; 19 L. G. R. 401 ; 20 Cox, C. 0. 
747. 1). C. 

558h. - From recommendation 

for deportation.] - B. r. Gkmiam (^mimikli,. 
Ex p Ahmed I1\mid Moi ssa. No. 558g, ante 

559. Add. Annotation : Refd. Ronnfeldt v 

Phillips (1918), 35 T L. B. 10. 

560, Add. Annotations : Consd. Ernest v. Metro- 

politan Police I'omr. (1919), 89 L. .T. K B. 12. 
Refd. Bright man v. Tate (1919), 35 T. L. K. 
209 ; /»’< I>e Kevser's Roval Hotel, Dc 

Kevsei’s Ro\ al Hotel r. R„ 11*9191 2 Ch. 107 
Chester r. Bateson. |1920| 1 K. B. 829; 
Fovvh- r Monsell (1920). 90 L. J. K. B. 105 ; 
Gurney r. Houghton (1920), 123 L. T. 700 ; 
Hudsons* Ba> Co. r. Maehiy (1920), 30 
r I\ L. R. 109 ; R. r. Leman Htn»et Police 
Station Inspector, Ex p. \«mcoll, [I020| 
2 K. B 72 ; B. r. Wormwood Sciubbs Pi* 
(1920} 2 K. B 805; Shutlcr r. Rolfe 
30 T. L. It. 828 ; It r. Cannon Row Police 
Station Inspect oi, I'.r p. Brady (1921), 91 
L. J. K. B 98. 

. Add. Annotations : Refd. R. i\ Secretary of 
State tor Home Allan’s, Ex p O’Brien, 
[19231 2 K. IS. 301. Menfd. /A CJiliord " 
O'SnlliN an. r 1 92 1 I 2 \ C. 170; Secretary oi 
State* lor Home Allan*-* r. O’Brien, [1923] 
A. C. 003. 

a. Restrictions as to change of name - 

Validity.!— AppH , a loreigner l>y birth, 
became a iuP nr.dised British siibjoi I in 1912, 
A changed his name by deed poll in 1915 
from Ernst to Ernest. In 1919 he w r as 
convicted under leg. 1th ot the above 
regulations, lor Hi.it, not being a natural- 
born British Mih|c<t, he used a name other 
than that bv whieii la w«‘ <ir*dmarily known 
at the beginning of the war. Ib* contended 
that reg. 1 Hi was ultra i in s\ on the 
ground that it was not competent by Order 
in Council, issued under Delence of tb 
Realm Act, 191 t (c. 8), to deprive him of 
any riglits, powers, or privileges which were 
not at the same tune taken away Irorn all 
British subjects; A that the regulations 


558e. Proof of Order.] — R. v. ■ 

Kakelo, No. 558d, ante . I 

558f. Proof of alienage.] — R. r. i 

Kakelo, No. 558d, ante. 

558g. Appeal — Effect of ambiguous . 

plea.] — Appet. was charged under Aliens 
Order, 1920. with, being an alien, having 
failed to notify his change of address. When 1 
before the magistrate he was asked ** Are you 1 
an Egyptian ? ” to which he answered 1 
“ Yes.” lie was then asked ” Did you tell ' 
the registration officer that you intended to 
change your residence, & tell him when A 
where you were going ? ” to which he j 
answered “ No.” Thereupon the magistrate , 


purported to override an Act of Parliament, 
although then* was no power under the Act# 
of 1911 to do bo ; Held: reg. 1 Hi was not 
ultra nr(s because 4 discriminated between 
naturalised A nat lira 1- horn British subjects. 

Regulations made b\ the King in Council 
under Defence ot the Realm A< t, 191 l (c. 8), 
have all the force of a statute A may tako 
away a statutory privilege or impose a 
statutory duty.- Khxf.-vi v. Metropolitan 
Police Comic (1919), 89 L. J. K. B. 42 ; 
121 L. T. 222 ; 88 J. P. 182 ; 35 T. L. R. 
512; 17 L. G. R. 118; 20 Cox, C. C. 458, 
D. C. 

563. Add. Citation 20 Cox C. C. 58, D. C. 
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Part II. — Property in Animals. 


3. Add. Annotation :--Mentd. Jebara v. Otto- 
man Bank, [1927] 2 K. B. 254. 

84. Add. Annotation : — As to (3) Refd. Granby v. 
Bake well TJ. D. C. (1928), 87 J. P. 105. 

43. Add. Annotation : — Refd. Re Powell, Dodd v . 
Williams, [1921] 1 Oh. 178. 

44. Add. Annotations: — A$ to (1) Refd. Re 
Powell, Dodd v . Williams, fl921] 1 Ch. 178. 
As to (2) Consd. Rc 1*0 well, Dodd v. Williams, 
|1921] 1 Ch. 178. 

45. Add. Annotations : — Refd. The Tubantia, 
[1924] P. 78. Mentd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244. 


46. Add. Annotation : — Refd. The Tubantia, 
[1924] P. 78. 

47. Add. Annotation : — Mentd. The Fagemes, 
[1926] P. 185. 

64. Add. Annotation : — Mentd. Nye v. Niblett 
(1017), 16 L. G. R. 57. 

73. Add. Annotation : — Refd. The Tubantia, 
[1924] P. 78. 

90. Add. Annotations: — As to (1) Consd. Re 
Powell, Dodd v. Williams, [1921] 1 Ch. 178. 
As to (2) Refd. Re Powell, Dodd v . Williams, 
[1921] 1 Ch. 178. 


Part III. — Rights and Liabilities of Owners of Animals. 

101. Add. Annotation: — Apld. Barnard v. Evans, 116. Add. Annotation : — Consd. Barnard v. Evans, 
[ 1925] 2 K. B. 794. [1925] 2 K. B. 794. 

107. Add. Annotation : — Refd. Stearn v. Prentice, 117. Add. Annotation .-—Retd. Nye v. Niblett 
[1919] 1 K. B. 894. (1917), 87 L. J. K. B. 590. 

109. Add. Annotation: — Consd. Hines v. Tousley 119. Add. Annotation : —Consd. Horton v. Gwynne, 
(1926), 95 I,. J. K. B. 778. [1921 J 2 K. B. 661. 

113. Add. Annotation Generally, Mentd. Hardy 130. Add. Annotation : — Mentd. Ilford IT. D. C. 
r. CL E. By., 11920] 8 K. B. 459. I v. Beal, [1925] 1 K. B. 671. 


PART II. SECT. 1, SUB-SECT. 1. 

sa ('atari 1 — Under tho condition 
of nlfalrs which ban existed in Western 
Australia for niuny years, camels arc 
to ho regarded iih belonging to the 
Hhhh of domestic ammalH. — Nai>a 
.shah e. Hlkkaian (1917). 19 W.A.B.R. 
119.- AUS. 

PART II. SECT. 2, SUB-SECT. 1.— A. 

19 li. .] — A fox horn 

tV reared in captivity escaped & was 
hilled hr dcftH. upon a stranger's land 
a week later: — Held: the fox was an 
animal fvrtr vat urn , pllf.’s qualltied 
propel I y therein came to an end when 
the animal earnped & was reduced into 
uctuul possession by deft*. ; th<w wan 
no iniuiedlntc pursuit, nor was there 
animus rtn rhndi. — CAMPBELL r. IIki>- 
1 UY (1917). 39 O. L. It. 628; 37 

J). Ij. it. 289. — CAN. 

PART II. SECT. 2, SUB-SECT. 2. 

74 ii. Animal killed by ires- 

paysi r.l - When a person kills u wild 
animal on tho property of another 
the carcass docs not belong to the 
Killer hut to tho proprietor of tho pro- 
perty, A the latter, cither himself or 
ny his duly authorised agent, is entitled 
to demand A. if refused, seize tho 
carcass, such perform as help him to 
exercise Ids right are doing no wrong; 
hut mh against uny other person, the 
killer has a right to retain possession 
of ttie carcass. — R. r. AUTU Kantra 
( 1924), I. h. it. 3 l‘at,. 649. — IND. 

PART II. SECT. 3. 

■b. A 8 between husband <f* t rife — 
Wife's cattle oti husband's farm .) — 
When* cattle belonging to a wife arc 
placed on her husband's farm, fed from 
t he crops grown t hereon & looked after 
by him in carrying on farming opera- 
tions, not oh her agent or manager, 
but as his own business. & the offspring 
of the original stock are treated in the 
same way & sold from time to time & 
the proceeds invested in othor stock, 
the increase of the original animals & 


the animals bought from the proceeds 
of the sale cannot he claimed by tin* 
wife.— Minakkk v. Hadden, 11917] 3 
W. W. n. 7 7 4. —CAN. 

PART III. SECT. 1, SUB-SECT. 1.— B. 

■o. Straying bull Hid up during 
night — lie leased dr driven away next 
day — Subsequently found dying. }— Deft, 
tied up over night u bull which had 
strayed on his premises, to prevent it 
damaging his cows, & released it next 
day & drove it away. In the evening 
it was found castrated near tho 
boundary of doft.’s form & died the 
next day. In an action for damages : 
— II ild : deft.’s actions wore Justilled, 
& in the absence of evidence as to 
when or how or by whom tho animal 
was injured, pltf. could not succeed. — 
Ficowicii r. Mai.ksuchak, 11924] 4 
I). Jj. It. 685 ; 3 W. \V. R. 308.- CAN. 

PART HI. SECT. 1, SUB-SECT. 1.— E. 

sd. Claim against custodian of 
animal — Onus of proof as to absence of 
negligence.} — The onus is upon the 
custodian to show that the injury did 
not occur through his act or negligence 
only where It Is shown that the injury 
occurred when the animal wbh or should 
have been in his custody or control, or 
that ho was under an obligation to 
account for It to the owner. — F ioowich 
r. Mai.ksuchak. (1924] 4 P. L. R. 685 ; 
3 W. W. R. 308.- CAN. 

132 ii a. Animal falling in well 

— Animal lawfully at large.] — Pltf.*s 
horse while lawfully running at large 
was killed by falling into an open well 
on deft.’s land. Deft., who knew of 
the open well, was residing outside the 
province, the land being occupied by 
a teuant : — Held : deft.’s breach of 
Open Wells Act gave pltf. a right of 
action “ on a tort committed within 
tho jurisdiction,” justifying allowance 
of the Issue of a writ for service on 
deft, ex juris . — Brothkrson v Ken- 
nedy , [19191 2 W. W. R, 803 : 47 
D. L. R. 131 ; 12 Sask. L. R. 304.— 
CAN. 


132 ii b. What is an ** open 

will ."} — Whether a well is on “open 
well ” or not is a question of fact to be 
proved at the trial. Whilo it might bo 
un ** open well ” if Insecurely covered, 
tbt 1 fact that an animal falls into it 
without any evidence of how it 
occurred does not prove it such, nor 
does the fact that the material of the 
covering was seven years old. — Drys- 
p ai.e v. ItKlD, [1920] 3 W. W. R. 832. — 
CAN. 

• 1?2 il o. Animal unlawfully 

at large .) — Owners of such animal * have 
no right of action where they are killed 
or Injured by falling into an open well. 
— Dille v. Great West Life Assur- 
ance Co., [1926] 3 D. L. R. 339 ; 
11 926] 2 W. W. R. 342 ; 20 Sask. L. R. 
545.— CAN. 

132 ilia. .] — Tho digging 

by a municipality of a ditch dangerous 
to animals alongside the travelled 

f iortion of a highway Sc tho leaving of 
t unprotected, was held to be a mis- 
feasance widen rendered the munici- 
pality liable for the loss of a horse 
which plunged into the ditch Sc w*as 
killed. — Howell v. Wjltox Rural 
Municipality No. 472 (1922), 66 
D. L. R. 321 ; 15 Saak. L. R. 427 ; 
[1922] 2 W. W. R. 568.— CAN. 

132 iv. Animal falling in exca- 

vation.) — Deft. Sc pltf. wore neighbours. 
Pltf. ’s cow while running at large fell into 
an excavation on deft.’s land : — Held : 

P ltf. could not recover damages. — 
’ITTZEN V. SnOKLUK, [1921 ) 2 W. W. R. 
686 ; 16 Alto. L. R. 482.— CAN. 


132 v. — — .] — The owner or 

occupier of land will be liable in dam- 
ages for any loss of stock resulting 
from failure to guard against access 
to an excavation. — 'K ellogg v. Dappen 
(1922), 69 D. L. R. 528; [1922] 3 
W. W. R. 573, — CAN. 


182 vi. — — Cellar of unused 

house.) — Deft, owned unfenced land on 
which was an unused open house with 
a cellar beneath. Pltf.’s horse, running 
at large, got Into the houee, &, while 


no 
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184. Add. Annotation : — Refd British Petroleum 
Co. v. A.-G. lor Ceylon, [1926] A. C. 147. j 

189. Add, Annotations : — Consd. Duns! or t\ Hollis, i 
[1918] 2 K. B. 795. Mentd. Fairman r. 
Perpetual Investment Bldg. Soc., [1923] , 
A. C, 74 ; Mersey Docks <fc Harbour Board v. I 
Procter, [1923] A. C. 253. 

145. Add, Annotation : — As Jo (l) Refd. British & 
Foreign Marine Insce. v. Gaunt, [J921] 2 1 
A. C. 41. ' 

145a. Animal killed — Meaning of “ external & 
visible injury.”] — A policy of insurance pro 
vided that an insurance co. should indemnify 
the insured against death solely attributable 
to accidental external & visible injury to any 
horse the property of the insured, duly 
certified by a veterinary surgeon, & further 
provided that the due observance to fulfilment 
of the conditions of the policy should be a 
condition precedent to any liability of the 
co. under the policy. The insured’s horse, 1 
drawing a loaded van, got out of the driver’s j 
control, bolted, to foil into a ditch with the 


van on top of it, & died in consequence of the 
pressure of a shaft upon its windpipe. There 
was no mark visible on the skin of the horse, 
to no certificate of a veterinary surgeon was 
obtained: — Held: (1) it was not necessary 
that there should have been any mark 
visible on the skin of the horse, & the injury 
was external to visible ; & (2) it was a con- 
dition precedent to the insured’s right to 
recover that the death of the horae should 
be duly certified by a veterinary surgeon, 
but, on the faets of the case, the eo. had 
waived compliance with such condition. — 
Buiuudoe Son v, Haines (F. II.) to Sons, 
Ltd. (1918), 87 D. ,1. K. B. Oil ; 118 L. T. 
0S1 ; 02 Sol. Jo. 521, 1). C, 

151. After this caso add “ Sec , also. Constitu- 
tional Law, Vol. XI., p. 589 ; Copyholds, 
Vol. XIII., pp. 21 et srq. 

154. Add. Citation :--17 C. B. N. S. 251, n. 

Add, Annotations : — Refd. Bead r. Edwards 
(1804), 17 C. B. N. S. 215; Gavler to Pope 
,t>. Davies (1924), 1)3 L. ,1. K. B. 702. 


there, one of its feet broke through 
the floor above the cellar 8c, being 
unable to withdraw It, it died : — lit Id ■ 
the animals must take the land us 
thev flml It, & Op m Wei’s A«*t did not 
apply. — W httblichki v. Loff, { 1 923 J 
2 W. W. It. 704.— CAN. 

z i. .] — Where there is a 

byelaw permitting cattle to run at 
large & such cattle are Injured by the 
barbed wire of a fence which has fallen 
down through the rottenness of its 

J iosts, the owner of the fence In liuble 
or the injury to cattle lawfully on the 
highway, & injured thereon. — C iiasl v. 
Coleridge, [ll>17 1 2 W. W. It. 730.— 
CAN. 

137 xiii. Negligence of 

owner.) — An action will not lie for 
damages for the loss of cattle killed by 
a train when the eat tie were on the 
railway line through the negligence 

of pltf. NELSON’ V. (7 HAND Tilt' NIC 

Pacific Ry. Co. (1920), 51 D. L. It. 
141.— CAN. 

k i. Grain left accessible to stork — 
Injury fnnn eating — Grain escaping from 
granary.) — Where animals striding 
upon the premises were injured by 
consuming gruin which hail escaped 
from a gTanary through no fault of 
the grower: — Held' deft, was not 
habit; under Open Wells Act, It. S. S. 
(c 1 24 ), s. 3. — Him, c. Mallacii, 11918] 
1 W. VV. It. 10 ; 10 Sask. L. It. 419 ; 
37 1). L. It. 709 — CAN. 


k li. Animal lawfully at 

large .) — Where the non-observance by 
a proprietor of land of Open Wells 
Act, It. H. S.. 1909 (c. 124), 8. 3, 
results in injury to animals lawfully 
at large which have strayed upon his 
land, he is liable in damages to their 
owner — Watson r. Guillaume, 11918] 
2 W. W. R. 1047 ; 11 Bask. L. It. 348 ; 
42 D. Jj. It. 380.— CAN. 


k iii. Animal trespassing.) 

— If grain bo left in such on unguarded 
condition as to permit of horses being 
attracted by it & eating it to their 
injury, the owner of the grain will bo 
liable for the resulting damage, even 
though the horses are trespassers. — 
Fulton t>. Randall, Gee & Mitchell, 
Ltd., 11918] 3 W. W. It. 331.— CAN. 

k Iv. .J — A person 

who allows threshed grain to be acces- 
sible to stock, la liable in damages for 
the death of an animal resulting there- 
from, even though the animal was 
unlawfully at large, unless the owner 
of the animal when turning it at large 
knew that such grain was accessible 
to stock. — Hawobth e. Webb (1922), 
65 D. L. R. 174 ; 15 Sask. L. R. 275 ; 
11922] 1 W W. R. 1070.— CAN. 


k v. .] — Pltf. alleged 

that deft, while engnged in seeding 
loft out in his unfenced ploughed Held 
an unprotected waggon box which 
contained wheat 8c that pltf ’s horse 
while lawful!} running at large gorged 
Itself with the wheat & died : — Held : 
deft, was not liable.- Muhhelman r. 
Zimmerman (1922), or. 1). L. U. 350 ; 
11922 1 2 W. W. R. 640.— CAN. 

k vi. — .]— The result. 

of an action under Open Wells Act. 

R. S. S., 1920 (c. 1 69), does not depend 
upon whether or not the animals 
Injured were unlawfully at large under 
Stray Animals Act, R. S. H. 1920 
(e 121 ).— Wen rzALL v. Pkrkm 11924] 
3 W. W. R. 876.-* CAN. 

k vii. Grain mired with 

poisonous substance.) — No liability 
attaches to a rallwa} eo. for dumages 
for tlie loss of cattle which die lioni 
eating grain which has become mixed 
with lead ore, wiiero the grain was 
dropped upon the ground among the 
particles of lead ore by a customer of 
the railway eo. while unloading grain 
from the com pain’s ears.— Dawhon i\ 
Paradise Mine k Canadian Pacific 
Ry. Co., 11919] 1 XV. W. K. 499. — 
CAN. 

n i. Itu lining into animal using 

highway.) — Deft.., wldlo driving his 
automobile at duHk at. t went} -five 
miles an hour with his lights on, ran 
into pltf.’s cow which lie had not, seen 
until very close to it,. He was hold 
liable in damages. — J otinbon v. Giffen 
(1921), 02 I). L. It. 035 ; [192JJ 3 

W. W. It. 590.— CAN. 

w 1. Liability of boat owner for 

art of repairer.) — A bout owner em- 
ployed a joiner to repair his boats. 
The paint scrapings were loft lying on 
the ground, & poisoned a cow that was 
grazing on the pasture : — Held : it, was 
the boatowTier’s duty to see that the 
paint, scrapings wore removed, & ho 
was liable In di. mages for the cow's 
death. — Stewart v. Adamk, 11920] 

S. C. 1 29 ; 57 He. L. It. 83.— SCOT. 

141 i. Wrong quantity in poisonous 

dip — Animals poisoned.) — Pltf. alleged 
that the death of Ids sheep was duo 
to tho presence of an excess of arsenic 
in powder manufactured 8c sold by 
defts. which ho had added, together 
with more than the quantity of water 
specified in defts.’ printed instructions, 
to a solution through which tl»c sheep 
had already been passed without 
injury : — Held : pltf. bad not proved 
that the death of the sheep was due 
to an excess of arsenic in the powder. — 
Ooopkb v. Vibser, 11920] App. 1>. 111. 


PART III. SECT. 1, SUB-SECT. 1. — G. 

e I. — .] — A claimant Iuih a 

right of action to compel council Kr 
valuer to comply with the Acts as far 
as may bo necessary to give efleet to a 
valid claim for compensation ; but he 
has no right of uotmn in the mil uro of 
appeal against the determination of 
the council or the \ ablation of the 
valuer. - Houle r lfinsi httown Town- 
Him* (1918), 41 O. L. R. 394; 13 

O. W . N. 347 : 41 1). Ii. R. 123.- CAN. 

c if. Mandamus.)— Th 

direction to the municipal council to 
award compensation uiuicr the Act of 
191 4 is mandatory : N they may by man- 
damus lit* required to obey tho statute. 
— Noiilk v. Knqi rhino Townhihp 
( 1918), 41 O. li. R 4 09 ; 13 0. W. N. 
339 ; 41 I). L R. 99 - CAN. 

© iii. — .1 — If a. town- 

ship council fail lo perform the dutlcH 
imposed upon it bv s. is of the Act, 
of 1914, a mandamus muy he granted 
to compel 1 he council to make the 
Inquiry directed by the sect 8: award 
compensation. — llrnwiN & Hardy 
. Rjddui.ph Townhhii* (1920), 40 

(). L. R. 210.- CAN. 

sf. — Wanton hitting of un- 

licensed c/of/.]- Notwithstanding tho 
Act of 1917, R. (\, s. 3, one is liable m 
damages for causing death or injury 
to au unlicensed dog in a sheep - 
protect ion district, if the injury is 
inflicted wantonly. — Wiluresh v. 
ItmuiK, [19201 2 W. W. it. 421 ; 52 
1). L. K. 54 3.— CAN. 

PART III. SECT. 2, SUB-SECT. 1.- A. 

164 ix. .1— The owner of an 

animal in which by law the rule of 
property can exist is bound to take 
rare that it- does not stray into the 
land of hiH neighbour, & he is liable for 
any trespass it may commit, H for t he 
ordinary consequences of that trespass. 
Whether or not, the escape of t he animal 
is due to the owner’s negligence is 
immaterial. — Wn alley v. Vander- 
ORAND [1919] 1 W. W. It 87; 44 

1). L. R. 319.— CAN. 

154 x. To remove rattle -Under 

Domestic Animals Ad, It. S. A., 1922 
(r. 07), s. 04.1 — If lands of A adjoin 
lands of Ti. without a fence between 
them, & the lands aie within an extra- 
rmmielpal urea which has not been 
closed under b. 8 of tho above Act, & 
none of the lands have ever been 
within a municipal or pound district, 
& If A.’s cattle stray on to II. 's lands & 
13. gives notice to remove them, A. 
sufficiently complies with s. 64 of the 
above Act by removing them a reason- 
able distance on to his own land, even 


ill 



Cases 156a — 195. English and Empike Digest Supplement. 


v. Brocklebank, 


156a. .] — Manton 

258a, post. 

i, ./ — (1 ) For injury mused by horses 

or cattle to property on or adjoining a high 
way the owner is not liable in the absence of 
negligence or of wilful intention on his part. 

(2) The bolting of a horse which lias been 
lelt unattended in a public street is primd 
fane evidence of negligence on the part of 
the owner.— GAYLER Poi’E, Ltd. r 
Davies (11.) & Son, Ltd., fl 924] 2 K. B. 75 
(M Ij. J K. B. 7 02 ; DU JL. T. 507 ; 40 T. L. II. 
oi/j ; OS Sol. Jo. 085. / 

159. Add. Citation : — 62 Sol. Jo. 161. 

Add. Annotation : — As to (1) Refd. Richards 
v. Davies [1921] 1 Oh. 90. 


166. Add. Annotation: — Con sd. Hines v T, „ L i 
(1926), 05 L. J. K. B. 778. 

167. Add. Annotation : — Consd. Manton r. llm, i i, 
bank, [1923] 2 K. B. 212. 

168. Add. Annotation : — Refd. Performing liiAu 
Soc. v. Mitchell & Booker, [1924] 1 K. B. 7o_ 
180. Add. Annotations : — As to (1) Consd. Manton 
v. Brocklebank , [1923] 2 K. B. 212. As tu 
(2) Refd. Manton v. Brocklebank, [1923] 
2 K. B. 212. 

181. After this case add “ Sec, also, Boundaries , 
Vol. VII . , pp. 281, 282/* 

183. Add. Annotations : — Consd. Manton v. 
Brocklebank, [1923] 2 K. B. 212; Gayler 
& Pope v. Davies, [1924] 2 K. B. 75. Retd. 
Theyer v. Purnell, [1018] 2 K. B. 333. 


163a. Cat killing pigeons.] — In the case of a cat 
attacking pigeons it is necessary to prove 
scienter belt ire t lie owner of the cat can be 
made responsible in law. — -B uckle v. Holmes, 

1 1926] 2 K. B. 125; 95 L. J. K. B. 547; 134 
Ij. T. 743; 90 J. P. 109; 42 T. L. R. 369; 
70 Sol. Jo. 461, C. A. 


187. Add. Annotations : — Refd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. Mentd. Gayler & 
Pope v. Davies, [1924] 2 K. B. 75. 

194. Add. Annotation : — Consd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. 

195. Add. Annotations : — Consd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212 ; Hines v. Tousley 


though (his docs not effect a permanent 
removal -R (Gaoan) v Hilpmer, 

1 11)231 3 W W. R. 660.- -CAN. 

178 iii. | —Where n 

fence c*r« k c*t <*cl hv one ol Iwo adjoining 
owners hecoim n liy agi cement, express 
or implied, the Hue fence & the other 
adjoining owuoi fcncoH three kIcIoh of 
Ins land A' joliiH on to the line fence, ho 
must pay a Just pioporllon of the then 
value thereof Af thorenftei boar an 
equal Hhaio ol the costs of maintenance 
A; renaii, hut It also vents in him all the 
rights of an owner in row poet of the 
line fenee lie is entitled to strengtln u 
Ac repair it hy adding strands of wire 
to pro vent his out tie getting upon the 
laud of IiIh neighbour, Ac the latter has 
no right to remove the strands. If he 
does so. A: the eat tie get upon his land 
bv his act, lie eauuot claim against the 
adjoining owner for resulting damages. 
— Armstrong v. Thompson, 115)23] 3 
D. L. R. 74 ; 2 W. W. R. (SOD.— CAN. 

hi. .1— A horse belonging 

to ttoplt. was being grazed in a Held 
which adjoined rosp *s farm, upon 
which he kept cattle, including a hull. 
Tin* cattle were continually breaking 
through the dividing fence. A; on one 
occasion the bull gored the horse 
The* fence between the properties was 
not a mu melon t fence within Fencing 
Act, 1908 • —/It Id • there was no 
ovidonee of negligenco hy resp. towards 
npplt. A: without proof of scirntir 
damages were not recoverable. — 
Edwards e. Rvwlinr, 1 15)21] N. Z. 
L. R. 333 -N.Z. 

1 i. .1 —Where there exists a 

valid bye-law permitting animals to 
run at large in a municipality, an ow uer 
cannot be held to he guilty of negli- 
gence in allowing his animals so to run. 
— Koch r. (Skam> Trunk Pacific . 
llnwcii Lims Co., I1D17] 1 W \V. U. 
1120; 10 Mask. L. H. 33 -CAN, 

1 ii. .]— Damage cuuscd by „ 

bull running at large conti ary to i 
Entire Animals Ordtnnnce. s. 4, Is 
recoverable though the property dam- 
aged is not surrounded by a lawful 
fenee — M cLkav r. Duett, riDlttl 3 
W. W. It. 521 ; 49 D. L. It. 182— * 
CAN. j 

1 iii. ] — The owner of cattle 

rightfully running at largo is not liable | 
for damage to crops done by them on j 
- Loupes. j 

[1920] 2 W. VV. It. 1007 ; 03 D. L. 
391.— CAN. 

1 Iv. .1 — Animals are not running ] 

at large when in charge of a herdsman. 
— It. v. PKrKRSOX, [1920] 1 W. W. It. 
500 ; 51 D. L. It. 104 ; 32 Can. Crim. 


Ous. 218. -CAN. 

1 v. .] — (Jit. whether an action 

lies for damage done by animals tres- 
passing on a crop when there is no 
municipal bve-luw restraining them 
from running at large. — ( ’deary v. 
Jiin.. [1921 J 3 W. W. It. 130.— CAN. 

1 vi. .1 — Pltf. A; deft, owned ad- 
joining between tho 

cattle loose k r they went on to pltf.’s 
land Ac ate up Ills gram which was, to 
dolt.’H knowledge, lying in stocks 
thereon : —Jlthl : delt was liable In 
dumngcN. — Roiutni,nv\shi r Dvwlck, 
[11)21] 2 W. W. U. 725) —CAN. 

1 vii. .] — A hull, which has 

broken through from Its owner’s 
enclosed land on to adjoining enclosed 
land of anot her person A: Is without 
ft herdci , is running at lurgo within 
Htiav Animals Act — It. t\ Brady, 
[1921] 3 W. \V. R. 398 —CAN. 

n l, .] — Where a municipal 

bye-law is passed pursuant to Stray 
Animals Act. It. S. S. 1920 (c. 124), to 
prohibit the permitting of horses to 
run at large, the duU imposed thereby 
is one towards the proprietors of 
cultivated land as defined in s. 2 (14) 
of the Act, A: not towards the public 
«1 large. — O hmichitk t>. Russniak 
( 1922), 63 D. L R. 323 ; 15 Bask. 1, R. 
28(5 ; [1922] 1 W. W. R. S29.— CAN. 

nil. .] — A municipality 

passed a bye-law providing that all 
uniumlh should he allowed to run at 
large in the municipality with certain 
exception* A: except between certain 
dates. Another bye-law prescribed 
what should constitute a lawful fence. 
Nothing wriH said ns to what should hi' 
tho effect of a lawful fence. A: no bye- 
luw was passed for the purposes of 
Municipal Act, Man., r. 602 (d) : — 
If ild : the effect of the first -mentioned 
bye-low was to permit cattle, other 
than those excepted in it, to run at 
large between certain dates, A; in 
it ousted the common law liability of 
tho owner of the cuttle for damages 
caused by them when so running at 
large. A: such damages were not re- 
coverable even if the land where tho 
damage was done w’os surrounded by 
a lawful fence 

(24 The bvp-law also provided that 
nothing therein contained should pre- 

vrnt til 0 rt\ptw»r ftf utir iurwlu I 

upon or of any property destroyed 
from waiving right- created lv thet 
bye-law & bringing his action in any 
competent ct. in consequence of any 
t respass ; — Held : that provision gave 
no right of action taken away by the 

112 


I other bye-law provision — Jukes 
M ihkklly, [1923] 2 D. L. R. 561 : 33 
Man. L. R. 67 ; [1923] 1 W. W. It. 
1057 —CAN. 

194 i. Ilrmolmew of damage .] — 

Damages for personal injuncs suffered 
by the rider of a horse from ft kick by 

neighbour’s trespassing horse aie 
( not too remote^ where the trespassing 

hour frequent ly rides on horse back^ Ac 
where it is customary m tin* country to 
rule horses when bringing home horses 
oi cattle. — W h \lluy t . Vandergkand, 
[15)15)] 1 W. W. R. 87 ; 44 D. L. It. 
319.— CAN. 

I 194 ii. .1 — Where a heifer 

was thoroughbred A: registered At its 
I owner intended to breed it to a certain 
thoroughbred registered bull, the owner 
of the heifer was gnen damages lor the 
difference in value between the calf 
anticipated as the result of such bleed- 
ing & tho calf that was bom as the 
result of u, bull's trespass. Damage by 
reuson of the possible influence upon 
the strain of subsequent offspring was 
held too remote A: uncertain to be con- 
sidered. — McLean i. Bruit, [1919] 
3 W. W. R. 521 ; 49 D. L. It. 162.— 
CAN. 

194 iii. .} — Deft. ’a tres- 

passing “ scrub ” bull served pltf.’s 
young purebred heifer : — Ilrld : pltf. 
was entitled to damages for the de- 
creased value of the h< ifer caused by 
her growl h being Htunted A: shape being 
affected by being bred at an early’ age, 
but not to damages based on a con- 
sideration of the effects on the minds 
of others of an erroneous theory' that 
tlic heifer was liable to “ throw back ” 

, to the first bull in future breeding. — 
i Cousins v. Greaves, [1920] 3 W. W. R. 

1 702 ; 54 D. L. R. 650.— CAN. 

194 iv. .] — Doft. negli- 
gently’ allowed Ins mare to escape & 
trespass in another’s field where she 
kicked A: injured a farm boy while 
she was being ejected : — Held : the 
injury was not too remote. — H arrison 
v Armstrong (1917), 51 1. L. T. 38.— 
1R. 

195 iii. .] — The owner of a 

bull at largo contrary to law must be 
held to have known that he would 
naturally seek to cover any heifer or 
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a trespass for which tho owner of the 
bull is liable. — M cLean v. Brett, 
[1919] 3 W. W. R. 521 ; 49 D. L. R. 
162.— CAN. 

195 iv. 


. ] — Deft . *s cattle 
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(1926), 96 L. J K. B. 773. Held. Mansel r. 
Webb (1918), 88 L. J. K. B. 323 ; Musgrove 
v , Pandelis, [1919] 2 K. B. 43 ; A.-G. v. Cory, 
Kennard v. Cory, [1921] 1 A. C. 521 ; Bain- 
ham Chemical Works v. Belvedere Fish 
Guano Co., [1921] 2 A. C. 465 ; Hoaro v. 
McAJpine, [1923] 1 Cli. 167 ; Edwards r. 
Birmingham Navigations, [1924] 1 K. B. 
341 ; Gayler & Pope v. Davies, [1924] 2 

K. B. 75; Glanville r. Sutton (1927), 41 

T. L. B. 98. Mentd. De Silva v. Korossa 
(Ceylon) Bubber Co. (1919), 88 L. J. P. C. 51 ; 
Quebec By. Light, Heat Sc Power Co. r. 
Vandry, [1920] A. C. 662 ; Boynton v. 
Ancholme Drainage Sc Navigation Comrs., 
[1921] 2 1C. B. 213 ; Jefferson v. Derbyshire 
Farmers, [1921] 2 K. B. 281 ; Postmaster- 
General v . Liverpool Corpn. (1922), 92 

L. J. K. B. 382 ; Phillips r. Britannia 
Hygienic' Laundry Co., [1923] 1 K. B. 639; 
Cockburn v . Smith, [1924] 2 K. B. 119 ; 
Performing Bight Soc. v. Ciryl Theatrical 
Svndicate, [1924] 1 K. B. 1 ; Booth v. 
Thomas (1925), 42 T. L. B. 114 ; Ilford 
V. D. C. v. Beal, [1925] 1 K. B. 671 ; Noble r. 
Harrison, [1926| 2 K. B. 332; Smitli r. 
G. W. By. (1926), 135 L. T. 112. 

201. Add. Annotation : — Consd. l*liillips v. 
Britannia Hygienic laundry Co., [1923] 1 
K. B. 539. 

202. Add. Annotation : — Held. Phillips v. Britannia 
Hygienic Laundry Co., [1923] 1 K. B. 539. 

203. Add. Annotations : — Consd. Gayler 6c Pope \i. 
Davies, [1924] 2 K. B. 75. Refd. Manton v. 
Brocklebank, [1923] 2 K. B. 212; Phillips 
r. Britannia Hygienic laundry Co., LI 923] 
1 K. B. 539. 

204. Add. Annotations : —As to (1) Consd. Gayler 


• & Pope v. Davies, [1924] 2 K. B. 75. Refd. 

Manton v. Brocklebank, [1923] 2 K. B. 212. 
205. Add. Annotation : — Refd. Gayler Sc Pope v- 
Davies, [1924] 2 K. B. 75. 

206a. Gayler Sc Pope, Ltd. r. 

Davies (B.) Sc Son, Ltd., No. 156b, ante . 

208. Add. Annotations : — Consd. Glasgow Corpn. 
v. Taylor, [1922] 1 A. C. 44. Refd. Hardy 
r. C. L. Bv., [1920] 3 K. B. 459 ; Weld- 
Blundell r. Stephens, [1020] A. C. 960 
214. Add. Annotations : — Consd. Paul v. G. E. By. 
(1920), 30 T. L. B. 344. Refd. Ellerman 
Lines v. Grayson, [1919] 2 K. B. 514 ; Saics 
v. Bristol Petroleum Co. r. G. W. By. (1920), 
90 L. J. 1C. B. 1289 ; Admiralty Comrs. r. 
S.S. Volute, [1922] 1 A. 0. 129; Anglo- 
Newfoundland Development Co. v . Paeillc 
Steam Navigation Co., 11921] A. C. 406. 
Mentd. The Manorbior thistle (1922), 129 
L. T. 31. 

1 216. Add. Annotations : —Refd. Manton v. Brockle- 
| bank. [1923] 2 K. B. 212; Phillips 

Britannia Hygienic laundry Co., [19231 
1 1C. B. 539; Gayler & Pope v. Davies, 
[1924] 2 1C. B. 75. 

I 218. Add. Annotations : — Consd. Manton v. 

Brocklebank, [1923] 2 1C. B. 212; Buckle 
! r. Holmes, [1926) 2 1C. B. 125. Refd. 
i Gayler Sc Pope v. Davies, [192 1 J 2 K. B. 75. 

220. Add. Annotation : Refd. Gayler Sc 1*01)0 r. 

| Duvios, [I oat] a K. U. 75. 
i 222. Add. Annotation : — .4* to (1) Refd. Manton 
v. Brocklebank, [1923] 2 K. B. 212. 

226. Add. Annotation -As to (1) Refd. Manton 
| r. Brocklebank, [1923] 2 lv. B. 212. 

! 234. Add. Atmoialion : — Refd. Gaoler Sc Pope v. 

I Davies, [1924J 2 1C. B. 75. 


trespassed on pltf 's land which was 
not enclosed by a luwful fence. Pltf ’w 
hod on horseback was chasing the 
cattle out when pltf proceeded on foot 
to drive a steer through a gutowuy & | 
woh charged by the steer 6 c injured. 
Deft, itad no knowledge tl»at the steei 1 
wttH of a vicious nature or liable to 
attack persons : — Held pltf eould 

not recover damages, us the injury wus 
not an ordinary consequence of the 
trespass ; the damages claimed were too i 
remote, 6 c the proximate cause of the i 
injury was pltf. V action in approaching i 
the animal on foot which he should | 
not have done. — II vtton r. Morton, 
li i»21J 2 W. \V. H. 603. — CAN. 

197 ia. .) — A sliccp 

owner cannot join tho owners of 
trespassing dogs as defts. in one action 
for damages for the Iohs ot Ins sheep. — 
McDermott v. Hudson' (1020), 10 
Tas. L. It. 21.— AUS. 

197 iv. .) — Where 

damago is done by animals belonging 
to several owners the fact that the 
injured party cannot specify the 
amount of damage done by the unimulH 
of each owner does not disentitle him 
to substantial damages. — Pixlky v. 
Bedford, [1018] 2 W. W. R. 1065 ; 11 
Mask. Li. R. 345 ; 42 D. L. R. 500.— 

197 v. .] — The owners 

of different animals were held liable as 
joint tortfeasors for destruction of 
grain. — A lthouhe v. Bksana, [101 0J 
3 W. W. R. 725 ; 49 D. L. R. 158.— 
CAN. 

PART III. SECT. 2, SUB-SECT. 1.— C. 

200 i a. .] — Where by deft.’s 

negligence his four-horse team ran 
away & pltf. ran out to stop them & 
received injuries : — field : pltf. could 


not recover damages as ho faded to i 
show that any person was in danger I 
when he tried to stop the horses - , 
Me Donald r. Burnt, [1010] 3 \\. W. IS. 
825.— CAN. 

206 x. Mechanical pre- 

caution* Jor control of horse.]- Tut KH.it 
r. JIlnnlhsi.V, 11018J V. B. it. 50. — 

AUS. 

w j. .] -It, i> negligence for 

a man mounted on a biejcie to drive 
loose horses at 0.15 u.m. ulong the 
streets of a populated district, urging 
them round corners at a fast trot. — 
BAititnrj r. Hauoil A Tiiomihon, 

1 j I’D., [1921] N. Z. L. Jl. 22h. — N.Z. 

215 iii. Inability oj dog owner ] 

— Deft.’s dog, to ids knowledge, had for 
long had a habit of running after 6c , 
, harking at horses & carriages travelling , 
| upon highways . — Held : deft, wan j 
liable in damages for injury caused by ' 
the running awuy of horses frightened 
by tho dog so acting. — Birphall v. 
Merritt (1917), 38 O. 1*. R. 587 ; 35 ! 
D. h. R. 200.— CAN. 

215 iv. Scienter.]— Deft.’s J 

dog jumped from an automobile 6c ran 
at pltf.’s horses & barked causing the ' 
horses to jump sideways, the pole strap 
to break, 6c tho team to run away, 

. causing loss 8c bodlJy injuries. Tho ct. 

found that the dog hud, to deft.’s 
! knowledge, the mischievous propensity 
| of doing such acts, & deft, wais held 
, liable in damages. — HPAT v. Houson, 
[1919] 3 W. W. R. 210.— CAN. 

I 225 ill. .]— Pltf.’s motor 

car collided with a dark brown heifer 
belonging to deft, which had strayed 
from deft.'s unfenced land 6c came 
“uddonly out on to the highway from 
, tho land of an adjoining owner; tho 
1 car was overturned He pltf. sustained j 


lnjurj. There was no negligence In the 
dining or management ol the c.u . 

I hid : deft, was not liable to pit f . 

II ai.l r. WitiiriMAN, 1 192(1] N. 92. IR. 

226 i. tihup — Defective ft n re- 

Nat urn l propensity.] — A motor cyclist 
vmm iujuied by a collision in da> light 
with a sheep upon u public load. 
Pursuer averred that deb mler was 
negligent in knowingly lulling to keep 
lus fences in such repair as would 
prevent IiIh sheep iiom straying on to 
tho road, 6c, m any event, in allowing 
IjIh Hhccp to giuzo upon the road . - 
Jhld : the accident wus not tho natuial 
A probable result of the negligence 
alleged. — Prazlii r Pa’JJC, [1923] H. (A 
74b ; 60 He. L. U. 4 70.— SCOT. 

sk. Animals running " at large ” — 
Dog — Hit mg pedestriem.]— The owuicr 
is liable in damages on.y li he knot, 
that tho dog wus viciously disposed. — 
Bowen v. liioimmor, 119201 2 W VV. 
It. 153; 32 D. L. R. 305 ; 30 Man. 
I . R. 337.— CAN. 

si. Horses — Collision irith 

motor car.] — Tho owner is prim A Jane 
liable only for such damages us a horse 
is likely to commit if ullow'cd to slia>. 
The doctrine of scienter upplics, A the 
cuko is in the same class us that of a 
horse biting or kicking a person on tho 
highway. — O hadoijuk v. Ri/hsnjak 
( 1922), 63 D. L. R. 323 ; 15 Husk, h It. 
286 ; [1922] 1 W. W. It. 829.— CAN. 

PART III. SECT. 2, SUB-SECT. 1.— D. 

sm. Person in vn fenced garden — 
Cow eseapmg from railway yard .] — The 
animal knocked down 6c injured pltf., 
but was not vicious, but nervous 6c 
excitublc : — Held : pltf.'s action to 
recover damages for her injuries failed. 
— Stub bt v. Craig (1920). 48 O. L. R. 
324 ; 66 I>. L. It. 106.-HDAN. 
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285. Add . Annotation : — As to (1) Reid. Manton 
v. Brocklebank, [1923] 2LB, 212. 

288. Add. Annotation : — Reid. Manton v. Brockle- 
bank, [1923] 1 K. B. 406. 

289. Add. Annotations : — Consd. Manton v. 
Brocklebank, [1923] 2 K. B. 212; Hines 
v. Tousley (1926), 95 L. J. K. B. 773. Refd, 
Mansel v. Webb (1918), 88 L. J. K. B. 323 ; 
Musgrove v. P&ndelis, [1919] 2 K. B. 43 ; 
A.-CJ. v. Cory, Kennard v . Cory, [1921] 1 
A. C. 621 ; Kainham Chemical Works v. 
Belvedere Fish Guano Co., [1921] 2 A. C. 
465 ; JLioare v. McAlpine, [1923] 1 Ch. 167 ; 
Cockburn v. Smith, [1924] 2 K. B. 119; 
Edwards v. Birmingham Navigations, [1924] 
1 K. B. 341 ; Gayler & Pope v . Davies, 
[1924] 2 K. B. 75 ; Booth v. Thomas (1925), 
42 T. L. B. 114 ; Noble v . Harrison, [1926] 2 
K. B. 332; Smith v. G. W. By. (1926), 
135 L. T. 112 ; Glanville v. Sutton (1927), 44 
T. L B. 98. Mentd. De Silva v . Korossa 
(Ceylon) Rubber Co. (1919), 88 L. J. P. C. 
54 ; Quebec By. Light, Heat & Power 
Co. v . Vandry, [1920] A. C. 602 ; Boynton 
v. Ancholme Drainage & Navigation Comrs., 
[1921] 2 lv. B. 213; Jefferson v. Derby- 
shire Farmers, [1921] 2 K. B. 281 ; Post- 
master-General v. Liverpool Oorpn. (1922), 
92 L. J. K. B. 382 ; Phillips v. Britannia 

' Hygienic Laundry Co., [1923] 1 K. B. 539 ; 
Performing Bight Soc. v. Ciryl Theatrical 
Syndicate, [1924] 1 K. B. 1 ; Illord U. D. C. 
v. Beal, [1925] 1 K. B. 671. 

24-3. Add. Annotations : — Reid. Manton v. Brocklo- 
bank, [1923] 2 K. B. 212; Buckle v. Holmes 
(1925), 95 L. J. K. B. 168. 

246a. Bull attacking cow — Bull In auction yard.] 
- -In an action lor damages arising out of an 
attack on a cow in an auction yard by a bull 
which was in charge of deft.’s servants, 
but otherwise unsecured : — Held : there was 
no presumption in law that a bull would 
attack a cow in such circumstances, & for 
pltf. to succeed it was necessary for him to 
prove negligence in not having anticipated a 
probable danger ; further, if such negligence 
wore proved, it would bo no answer for deft, 
to set up absence of scienter. — Hinckes v. 
Harris (1921), 65 Sol. Jo. 781. 

258a. Mare attacking horse — Strange mare turned 
into Held with horse.] — -Trespass to person 
or goods by an animal in wliich tliorc is at 


common law a valuable property, such as 
horses & cattle, does not generally render its 
owner liable. 

Deft, put a mare into a field in which there 
was a horse belonging to pltf. without 
notifying pltf. The mare kicked the horse, 
which had to be destroyed. No scienter was 
proved in deft., but it was found by the 
deputy county ct. judge that the propensity 
of horses running loose to injure one another 
in sport or quarrel was common knowledge : 
— Held : (1) the mare was not within the 
class of dangerous animals which the owner 
must keep at his peril according to the rule 
in Fletcher v. Hylands ( see No. 195) ; (2) 
deft, was entitled to assume that the mare, 
being mansuetm natures , was an innocent 
animal, &, having no notice of any fact 
indicating the contrary, was not under any 
duty towards pltf. to give notice of his 
intention to place the mare in the field, or 
to have a person on the watch or in charge 
of her, & on the whole deft, was not liable 
either for breach of an absolute duty or for 
negligence. — Manton v . Brocklebank, [1923] 
2 K. B. 212 ; 92 L. J. K. B. 624 ; 129 L. T. 
135 ; 39 T. L. B. 344 ; 67 Sol. Jo. 455, 0. A. 

Annotations : — As to (2) Apld. Buckle v. Holmes. £1026} 2 
K. B. 125. Reid. Gayler & Pope v. Davies [1024] 2 K. B. 
75 ; Glauville v . Sutton (1927), 44 T. L. H. 98. 

260. Add. Citations .-—6 Exch. 697 ; 17 L. T. O. 8- 
158 ; 155 E. B. 724. 

Add . Annotation : — Reid. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. 

261. Add. Annotations : — As to (1) Refd. Hardy v. 
C. L. By., [1920] 3 K. B. 459. As to (2) Reid. 
Fairman v. Perpetual Investment Bldg. Soc., 
[1923] A. C. 74 ; Manton v. Brocklebank, 
[1923] 1 K. B. 406. Generally , Mentd. Old- 
ham v . Sheffield Corpn. (1927), 130 L- T. 681. 

264. Add. Annotations : — As to (1 ) Retd. National 
Provincial & Union Bank of England v. 
Ohamley, [1924] 1 K. B. 431. As to (2) Reid. 
Baker v. James, [1921] 2 K. B. 674; Letang 
v. Ottawa Electric By., [1926] A. O. 725. 

267. Add. Annotation : — Mentd. Manton v. Brock- 
lebank, [1923] 2 K. B. 212. 

270a. Mare kicking horse.] — Manton v 

Brocklebank, No. 258a, ante. 

274. Add. Annotations : — Consd. Manton v. Brock- 
lebank, [1923] 2 K. B. 212. Apld. Buckle v. 


PART III. SECT. 2, SUB-SECT. 2. - A. 

sn. Husky,} —An animal which is tho 
result of a cross between a dot* & a 
wolf must be considered as essentially 
a wild animal. & a person in charge 
thereof will bo responsible for injury 
done by it to a human being. — T emple 
r. Klvkky (Sask.), 11920) 3 W. W. K. 
052.— CAN. 

•p. Steer .} — The rule that an owner 
of an animal of an ordinarily quiet 
naturo is liable for the vicious acts 
thereof ouly if ho knew that the animal 
was accustomed or likely to commit 
such acts, applies to an action for 
damages for personal Injuries oaused 
by an attack by a steer. — R osenthal 
v. IIkss (Sask.), 11U20J a D L. K. 702 ; 
11026 J 2 W. W. R. 532.— CAN. 

PART III. SECT. 2, SUB-SECT. 2.— 
B. (a). 

246 i. Vicious animals in general — 
Duty to keep under control .) — If an 
owner of a dangerous animal knows it 
to be dangerous & neglects to keep It 
safe, he is liable In damages tor injuries 
or death oaused by It. — Tarasoff v. 


ZiKUNSKY, [19211 2 W. W. H. 135 ; 
14 Husk. L. R. 226 ; 59 D. L. li. 177.— 
CAN. 

246 1a. .1 — In an action 

for damages for the death of a person 
killed by a bull known to be dangerous 
allowed to be at large on tho farm whore 
deceased lived, a defence of contribu- 
tory negligence cannot be supported 
by the foot that deceased, though 
knowing of tho possible danger, went 
about her ordinary business on the 
farm. In the course of which she was 
killed. — Tarasoff p. Zikunskt. 11921) 
2 W. W. R. 135 ; 14 bask. L. K. 226 ; 
50 D. L. It. 177.— CAN. 

246 hi. . }— While deft, ’a servants 

were unloading cattle at a railway 
station a bullock “ got wild " on 
the platform, rushed upon adjoining 
ground, was driven back, escaped 
through a gate, ran through the 
streets of the city, & injured pltf. 
Held : the bul look on emerging from 
tho railway wagon had displayed its 
wild condition to deft.*s servants 
in such a way as to deprive them of the 
benefit of the doe trine of the primA 
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fade harmleesness of domestic animals 
as frequenters of the highway, 6c the 
duty of controlling it as though it 
belonged to the class of animals 
ferce naturae had fallen on deft. & 
his servants. — H oward v. Heroin, 
O'Connor & Co., 11925) 2 I. R. 110, 
116. — IR. 

260 I. Failure to keep same off 

premises .) — If a party harbours a dog, 
or allows It to remain about his pro- 
misee, with a knowledge of its vicious 
character, be is liable lor injuries caused 
by it, though he is not the owner. — 
Wood e. Vauuuan (1889), 28 N. B. R. 
472.— CAN. 

o I. .3 — It is negligence on the 

part of the owner of a stallion, whose 
disposition towards mares is known 
to him to be dangerous, not to take 
reasonable care to prevent the stallion 
from being in an enclosure in which, as 
he is aware, mares belonging to other 
persons are or may be running, & he 
will be liable in damages if injury 
ensues. — M athrson v. Stuckey, (1921) 
V. L. R. 637.— AUS 
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Holmes (1925), 95 L. J. K. B. 158. Consd. 
Hines v. Tousley (1920), 96 L. J. K. B. 773. 

274a. .] — The owner of a dog, which was 

a well-behaved dog, & against whose character 
nothing was known : — Held : not liable to 
indemnify an employer in respect of com- 
pensation which the employer had to pay 
under Workmen’s Compensation Acts to the 
employee, who had been injured by an 
accident caused by the dog. — Hines v. 
Tousley (1920), 95 L. J. K. B. 773 ; 135 
L. T. 290 ; 70 Sol. Jo. 732 ; 19 B. W. C. C. 
210, C. A. 

275. Add . Annotations : — Consd. Manton v. Brock- 
lebank, [1923] 2 K. B. 212 ; Buckle v . Holmes, 
[1920] 2 K. B. 126. Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 75. 

277. Add, Annotation : — Refd. Manton t?. Brockle- 
bank, [1923] 2 K. B. 212. 

301a. Dog biting cattle — Furious disposition — 
Previous biting of cattle.] — Held : no evi- 
dence of scienter . — Thomas v. Morgan (1835), 
2 Cr. M. & R. 496 ; 1 Gale, 172 ; 5 Tyr. 
1085 ; 5 L. J. Ex. 01 ; 150 E. It. 214. 

Annotations : — Refd. Owen v. Knight (1837), 5 Scott, 307 ; 

May v. Burdett (1846), 9 Q. B. 101. 

305a. Horse biting man — Previous biting of horses.] 
— The fact that the owner of a horse know 
that it was accustomed to bite other horses 


is not sufficient to establish his liability for 
its biting a human being. — G lanville v. 
Sutton & Co., Ltd. (1927), 44 T. L. 11. 98J, 
D. 0. 

325. Add. Annotation: — As to (2) Apld. Steam v . 
Prentice, [1919] 1 K. B. 894. 

325a. Rats — Damage to crops.] — Lefts, carried 
on the business of bone manure manufac- 
turers on premises near pltf.’s farm. For the 
purpose of their business they had on their 
premises a heap of bones, which caused large 
numbers of rats to assemble there. The rats 
made their way from defts.’ premises on to 
pltf.’s land, & ate his corn, causing substantial 
loss, in respoct of which pltf . claimed damages 
from defts. It was not proved that the bones 
kept by defts. were excessive or unusual in 
quantity : — Held : no cause of action had 
been established against defts. — Steaiin v. 
Pkentice Brothers, Ltd., [1910] 1 K. B. 
394 ; 88 L. J. K. B. 422 ; 120 L. T. 445 ; 35 
T. L. B. 207 ; 03 Sol. Jo. 229 ; 17 L. G. K. 
142, D. C. 

332. Add. Annotaiion : — Refd. A.-G. v. Hodgson, 
[1922] 2 Ch. 429. 

338. Add. Annotations: — Refd. Sack v . Jones, 
[1925] Ch. 235. Mentd. Edwards v. Bir- 
mingham Navigations, [1924] 1 K. B. 341. 


Part IV. — 

342. Add. Annotation : — Refd. Back v. Darnels ! 
(1924), 69 Sol. Jo. 100. 

342a. Whether breach of covenant not to 

underlet.] — Where the tenant of a farm 
covenants not to underlet or permit any other 
person to use or occupy any part of the 
demised premises without the written con- 
sent of the landlord, the sale or letting by 
the tenant, without such consent, in the last 
♦ year of his tenancy of the grass keep — i.e. 
growing herbage, of his pasture lands for a 
definite period, is a breach of the covenant, 
although such sale or letting is in accordance 
with the usual practice of an outgoing tenant 
in that part of the country. 

Semble : agistment, i.e. the taking in by 

PART III. 8ECT. 2. SUB-SECT. 3. 

p l. To order dog to be 

kept under control — Person in charge of 
dog .) — Walker v. Brandkr, (1920] 

8. C. (J.) 20 ; 57 8c. L. It. 051.— SCOT. 

PART IV. 

b i. Construction.} — By a con- 
tract for agistment pltf. agreed to make 
available certain properties for the 
agistment of deft.*e sheep. The terms 
of payment wore 1 l d. per head per 
week, £500 to be paid when the sheep 
arrived, £500 in six months, Sc the 
balance when the sheep were removed : 

— Held : the payment contemplated 
by the contract was 1 id. per head per 
week, according to the number of 
sheep on the properties from tlmo to 
time ; the oontract was one for making 
available the area of land agreed on 
for the sheep, Sc included the taking 
oar© of the sheep agisted at the above 
remuneration while they were in pltf 'a. 
custody. — Spring v . Young, 11023] 

S. A. S. R. 116.— AUS. 

844x21. Loss of animals .) — 


Agistment. 

the tenant of the sheep or cattle of another 
to be depastured on the farm at so much per 
head per week, would not be a breach of tlio 
covenant. — Bit'll All dh v. Davies, [J92I J 1 
Ch. 90 ; 89 L. J. Ch. 001 ; 124 L. T. 238 ; 
05 Sol. Jo. 44. 

343. Add. Annotation : — Refd. Coldman v. Hill, 
[1919] 1 K. B. 443. 

344. Add. Annotaiion : — Refd. Coldman v . Hill, 
[1919] 1 K. B. 443. 

346. Add. Annotation : — Refd. Weld-Blundell v. 
Stephens, [1920] A. C. 950. 

346a. Animal stolen — Duty of agister.] — An 

agister of cattle does not discharge himself of 
his duty as a bailee for reward by proving 
that they were stolen without his default, if 

negligence. — Spring v. Young, 

8. A. H. Jt. 110.— AUS. 

344 xiv. 'An agiHtor in 

bound to tako reasonable cart) of the 
animal out mated to him, & when the 
owner comes for It, If lie cannot produce 
it he must show that he took ail 
Tom-onuhlo precautions aguinst its 
disappearance. — C omstock v. Ash- 
croft Estates, Ltd., [191 7] 1 W. W. It. 
1412 ; 23 B. C. It. 4761.— CAN. 

34-4 xv. Onus of negativing 

negtioencc.) — In case of Joss of animals 
while in the care of an agister, the 
onus Is on him to show circumstances 
negativing negligence on his part.— 
MoCaulkyv. Huber. [1920] 3 W; W. R. 
123; 54 D. L. R. 160.— CAN. 

sq. j Failure to provide food <£• 

water.) — Where horses have been de- 
livered into the custody of on owner of 

E nature lands to be kept & pastured 
y him in return for a money payment, 
it is his duty to see that the horses are 

S rovided with sufficient food Sc water, 
; if he neglects these duties Sc a loss 


Pltf. was the ow&cr of a marc which lio 
delivered to deft, for agistment in his 
paddock of 6,000 acres, which paddock 
was heavily timbered & covered with 
blackboys. After the mare had re- 
mained in the paddock for Bomo time, 
pltf. requested the delivery of the 
mare in two months* time. Deft, 
made endeavours to find the mare, 
but only Baw it on one occasion, & 
thereafter made many attempts to 
locate tbo mare, but without success : 
— Held: deft, was not liable to pltf. 
for the value of the mare, there being 
no evidence of negligence. — Robinson 
v . Watebs (1920), 22 W. A. L. 11. 60.— 
AUS. 

344 xiii. Failure to defect 

loss within reasonable time .J — A large 
number of sheep were lost, & there was 
evidence rendering it probable that 
these had been driven off the run : — 
Held : an agister of sheep must show 
that he took reasonable care to see 
the sheep were on the agistment area. 
Sc failure to detect this loss within a 
reasonable time was clear evidence of 
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by using reasonable diligence he could have 
recovered them. 

If, having failed to use such diligence, he 
is sued for loss of the cattle, he must prove, 
in order to discharge himself, that such 
diligence would have been unavailing ; it is 
not for the bailor to prove that it would have 
retrieved the loss. 

A farmer accepted certain cattle for agist- 
ment. Some of them were stolen without 
his default. After learning that they were 


missing he made no effort, whetlu , i )v = 
forming the owner or the police, or on 
to recover them. It waS doubtful i S 
any reasonable attempt on his part ' . 0 n 
have led to their recovery -.—Held : |, “ 

liable for their loss.— Goldman v n!! 
[1919] I K. B. 448 ; 88 L. J. 4‘u 

%e T b 4 i 2i 36 T - L - »■ ' A’.J 

347. Add. Annotation: — Consd. White v 

(1927), 00 Ij. J. KrB. 897. ,Sl " 11 


37 1 . Add. Annotation : — Refd. 

(1924), 41 T. L. R. 57. 
377. Add. Annotation : — As to 


Part V. — Hiring. 


Edwards v. Porter 
(4) Refd. Kemp v. 


Elisha, [1918] 1 K. B. 228. 

380. Add. Annotation Mentd. Albemarle .Sum,] 
Co. v. Hind (1927), 43 T. L. B. 783. 11 


Part VI. — Sale and Exchange of Animals. 


384. Add. Annotation : — Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

390a. Resale of horse at loss — Form of 

action .] — A vendor gave a warranty of sound 


workable condition on the sale of a horb»> 
The warranty was fulfilled, but the purchaser 
wrongfully refused delivery, <fe returned the 
horse. The vendor then put it up at and ion 
as m dispute,” & without a warranty , when 


through death or a Iobb through de- 
predation la thereby incurred he is 
liable in damages.— M ktx v. Marshall 
(1922). 70 D. L. H. 14 ; [1022} 3 W. W. K. 
G00.-~ CAN. 

356 iii. J— An agister has no 

lien, in the absence of special agree- 
ment, upon the animals lie ugists — 
He .Jorgenson, {1023] 2 W. W. It. 000. 
—CAN. 

356 iv. Or statute ] — An agistor 

bus a lion on the past urvd animals under 
J’oHHChHon Liens Act, It.N.A., 1022 
(c. 104), but not under Livery Ntablo- 
Keopors Act. K.S A . 1022 (e. 107).— 
Sparling r Warp, / 1025] 2 I>. L. R. 
022 ; 11025] 2 W. \V. R. 181 —CAN. 

362 I. I or malicious injury .1 — 

Appot. hud cattle on his land under 
grazing contracts with the owners. 
Those cattle were maliciously driven 
off the luudH & injured : — Held : appet. 
as bailee in possession could claim com- 
pensation for the cattle entrusted to 
i) 1 h caro. — W orth i noton v. Tipperary 
County Council, [1920] 2 1. R. 233 ; 

54 1. L. R. 77.— IR. 

PART V. 

369 xv. 1 -H a 

hirod horso is In a sound condition 
when taken out, it is brought back 
injured, the onus of proof In a claim for 
damugoH for negligence is on deft. The 
hirer Ih bound to treat the horse with 
the degree of care uhieh a person of 
ordinary discretion would use towards 
ids own, but if the horse is so treated 
Ac nevertheless receives an Injury the 
hirer is not liable in damages for such 
injury. — Reinhktu v. Campbell (1920), 
52 I)*. L. R. 357.— CAN. 

369 xvi. — 1 - 

WImw a person hires an animal & it 
dies while in ids custody, the onus is 
upon him to establish that he took 
care of It. That, care is the cart' which 
a prudent, man would take of his own 
animal under the circumstances. — 
Murray v. Collins. [1920] 2 W. W. U. 
815 ; 53 D. L. R. 120.— CAN. 

369 xvii. .1— Deft. 

hired a horse from pltf. to drive from 
T. to L. & return. At a distance of 


between elx & eight miles from S.. i he 
horso fell lame in the right hind leg. 
Do ft. drove it to »S., put it in a livery 
stable & gave instructions to have the 
hoof of the right hind leg re-shod. 
Deft, lured another horse & continued 
his journey to L., a distance of over 
eight miles. lie returned next day, 
took the horso out, Sc finding that it 
was not then lame, started with it on 
the return journey. After travelling 
about three miles, the horso again fell 
fame & kept getting a little lamer all 
the wuy to T. Tho journey from 8. 
to T., a distance of twenty -two miles, 
took seven & one-half hours. There 
was uo evidence os to what caused the 
horse’s lameness. There was no evi- 
dence that there was, between tho 
place where tho horse fell luine Sc T. 
any suitable place in which the horse 
could have been placed & cared for, or 
whom deft, could have hired another 
horso to continue the return journey : 

— Held : as tho lameness when it 
first developed on tho return journey 
was not shown to have been of a more 
serious nature than often happens to 
a horse which may nevertheless walk, 
or even trot slowly, fifteen to twonty 
miles without serious distress, deft, 
could not bo hold guilty of negligence 
until ho had travelled a sufficient 
distance to satisfy himself that the 
lameness was increasing so as to make 
it dangerous to the welfare of the horse 
to continue tho journey. — G agnon i\ 
Langis (1920), 48 N. B. K. 76.— CAN. 

374 ii. Bill of sale granted by \ 

bailee — Rights of grantee.] — A., the 
owner of twenty -so veu cowb depastur- | 
ing on his farm, agreed to lease his j 
farm Sc cows to G. for a term of years, j 
A: it was agreed that G. should have 
tho right to purchase tho farm it stock j 
at any time during the term. G. was • 
given possession of the stock & farm. 1 
G. gave to applt. a bill of sale over the 
cows. A. recovered possession of his | 
farm & cows from G., & shortly there- | 
after applt. adzed Sc sold the cows 
under his bill of sale. Tliirty-foureows I 
were seized & sold, only nine of which J 
were of the original herd, the balance . 
having been bought by G. during the . 


f time he had possession of the farm. 
A. claimod damages for tho seizure . - 
Held : it had not boen shown that tie' 
cattle substituted by G. for those 
| originally bailed to him had become the 
property of A., who was entitled to 
damages only in respect of the cows 
originally balled. — N orfolk ( ’o - 

operative Dairy Co., Ltd. u. Allex, 
[19 24] N. Z. L. H. 136.— N.Z. 

374 Iii. Loss by bailee — Negli- 

gence.] — In an action for tho value of 
a horso which was lost after it had been 
hired to deft, under an agreement 
whereby the latter undertook to take 
“ good care in every way ” thereof, it 
appeared that the horse, which was 
unbroken, was received by deft. & put 
Into a pasture belonging to a neighbour 
of deft.. Sc deft, went to see it every 
other day. The pasture was sur- 
rounded by a fence of two strands of 
wire. & the horso got out twice during 
the winter but was put hack. It dis- 
appeared about the end of the following 
April. The fence was down in one 
place, Sc the evidence sliow’ed u custom 
among the farmers in the neighbour- 
hood to allow horses not In use to run 
at large during tho winter. While 
deft, uub given the right to work the 
horse," it was shown that it was not 
customary in that locality to break 
horses until tho spring : — Held : deft, 
had taken sufficiently good care of tho 
horse was not liable for its loss. — 
Zimmerman v. Archer (1922), 63 

D. L. R. 399 ; [1922] 2 W. W. R. 524. 
—CAN. 

380 i. Contract — Covering mare — 
Damages for breach. ] — Broach of a 
contract to breed mares to a stallion 
is not a ground for damages, in the 
absence of evidence upon wliich such 
damages may be estimated with reason- 
able certainty. — Sinclair t». Walker, 
[1917] 2 W. W. R. 321.— CAN. 

PART VI. SECT. 1. 

t i. — Bale of bull — Hull sterile. ]- - 

At an auction sale advertised “ os 
pedigree stock sale ” resp. purchased 
front applt. a bull described in the sale 
catalogue under the heading ** Jersey 
Bulls * as “ Lot 78, Bull Harbour 
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it was sold for about £40 less than the 
contract price. In an action for the differ- 
ence between the price realised at the auction 
& the contract price: — Held: (1) this was 
not the proper form of action ; (2) the action 
must be for damages ; (3) the conditions of 
the auction sale were not a test of the value 
of the horse, the auction being of a horse 
“ in dispute, ” & without warranty, & quite 
different from the original contract con- 
ditions ; (4) pltf. was not entitled to more 
than nominal damages, as he had failed 
to prove his damages to be the difference 
between the contract price & the price realised 
at the auction. — Macklin v. Newbury 
Sanitary Laundry (1919), 03 Sol. Jo. 337, 
D. C. 

391. Add. Annotation : — Consd. Be A Debtor, 
[1927] 2 Ch. 307. 

401. Add. Annotation: — Refd. Phillips v. 


Britannia Hygienic Laundry Oo., [1923] 1 
K. B. 539. 

409. Add . Annotation : — Refd. Manchester Liners 
v. Rea, [1922] 2 A. C. 74. 

410. Add* Annotations : — Refd. Manchester Liners 
v. Rea, [1922] 2 A. C. 74 ; Baldry v. Marshall, 
[1925] 1 K. B. 200. 

416. Add. Annotation : — Refd. Said v. Butt, [1920] 
3 K. B. 497. 

416a. As to pedigree of horse.] — A receipt de- 
scribed a horse as “ got by Cheshire Cheese, 
warranted sound”: — Held: the statement 
that the horse was got by Chesliire Cheese 
was a mero representation. — Dickenson v. 
Gafp (1821), cited in 1 Moo. & S. at p. 78. 

Annotation : — Folld. Budd V. Fairmanor (1831), 1 Moo. & 8. 

71. 

453. Add. Annotation : — Mentd. Barber r. 
Deutsche Bank (Berlin) Ixindon Agency, 
[1910] A. C. 304. 


Part VII. — Carriage of Animals. 


517. Add. Annotations :— Consd. Gould v. S. E. & 
C. Ry., [19201 2 K. B. 180. Refd. L. & 
N. W. Ry. v. Hudson, [1920] A. C. 324. 

518. Add Annotation : — As to (2) Refd. L. & N. W. 
By. v. Hudson, [1920] A. C. 321. 

522. Add. Annotations : — Refd. Gould v. H E. & (’. 
By., [1920] 2 K. B. 180 ; L. &. N. W. By. v. 
Hudson, [1920] A. C. 324. 


523. Add. Annotations : — Mentd. Denholm v. Ship- 
ping Controller (1920), 124 L. T. 378; Brad- 
ley v. Federal Steam Navigation Co. (1027), 
1 37 L. T. 200. 

526. Add. Annotations : — Refd. Henuningstu Stoko 
Poges Golf (Hub, [19201 l K. B. 720. Mentd. 
Phillips v. Britannia llygierric Laundry Co. 
(1923), 93 L. J. K. B. 5. 

530. For “Expenses reasonably —Incurred in dis- 


JJght.” Tho conditions of sulo ex- 
pressly negatived I ho exa-touoe <»f any 
warranties on the vendor’s part. At 
tho time of the sale the bull had uot 
been used, but subsequently wan found 
to bo sterile. Tills condition was 
shown to be a latent defect not dis- 
co' verablo upon examination. In an 
action by resp., claiming damages : — 
Held : ah the capacity lor procreation 
was not. by implication, a part of the 
description, Sc as the bull complied in 
all other respects with the descuption, 
reap was without remedy. — D i:li. r. 
Guilty, [111*21] N. Z. L It. 1270.-- 
N.Z. 

zi. - -.Y—lIeld: oral ovidcnco 

that it wa« part of tho agreement for 
sale of a stallion that the pedigree 
papers should he delivered to the pm- 
ebaser within a few days of tho sale, 
being in contradiction of the written 
agreement, was not admissible. - 
Kasiek v. Cowan, [19*25] 2 D. Jj. I*. 
74*2; r 19251 ‘2 W. W. It. ISO ; ‘21 
Alta. J,. It. 360 ; rrrsy., [10*23] 4 
V. L. It. 191 ; [19*23] 3 W. W. It. 010. 

— CAN. 

PART VI. SECT. 2, SUB-SECT. 1. 

396 vi. . ] — An anct ionocr 

in selling a horse said : “ Hero is a 

horse about nine years old ” in presence 
of the vendor who did not contradict 
it. A note given for the balance of I 
the prieo had indorsed thereon : | 
“ Given for one bay mare nine years ( 
old.” The purchaser believed the 
horse was of that age: — Held: tho j 
statement amounted to a warranty. Sc 
tbe vendor was bound thereby. — Allen 
V. Smith, [1920] 3 W. W. It. 645 — 
CAN. 

410 iv. .]— Pltf. pur- 

chased a horse from doft which deft, 
warranted to be suitable for tho general 
purposes of a farmer & sound in every 
respect. Tho trial judge found that 
there was a defect in the horse which 
couid not be discovered by an ordinary 


I examination at the tiiu^ of the suit' «te 
that the horse was not suitable for tho 
purpose for which it was required : 
— Held: the llndingN of tno trial 
judge must be accepted.— MaH'IM.L v. 
PltiNOLK U9‘20), 53 N. K. it. 50*2. — 
CAN. 

sr. Sale of male animal — Under 
fare stork Purchase <1* Seile Art, P.S.S., 
19*20 (c. 1‘26) — A ’o implicit warranty 

that animal capable of reproducing type 
d* colour.] — It. (MiNisiuit of Auui- 
CUI.IUUE Foil sakkatciikwan) v. 
UOHUKK, [19*25] 3 1). L. It. 537 ; [1925] 
*2 \\ . VV. It. 397 ; 19 Sauk. L. It. 483.— 
CAN. 

PART VI. S£CT. 2, SUB-SECT. 3.— A. 

438 i. Sound — j ! leaning of ti rm — 
Seeds of disease at date of sale.] — At an 
• huetion sale tho auctioneer said 
, “ Would you let this good sound mare 
go for that money ? ” Tho muro w'as 
diseased at the time. No fraud was 
1 proved : — Held : ono who was induced 
I oy tho statement to bid for Sc purchase 
I the mare w’as entitled to rescission on 
I tho ground of misrepresentation. — 

, Andkkson v. Kennedy, 11920] 1 

4 W. W. It. 25; 50 I). L. It. 105; 13 
Sask. L. It. 38.— CAN. 

459 i. 7 Warranty relatino to future — 
Dairy cattle warranted “ to noire at 
proper time <£: correct in teats only .”] — 
A dairy cow, duo to calve within a 
fortnight, was bought at a cattle 
market under tho following warrant y : 
“ Dairy cattle are warranted to calve 
at their proper time 6c correct in 
, their teats only.” The cow oalved at 
j her proper time, but, owing to disease 
I widcli appeared in her teats, her milk 
I supply was defective : — field : (1) tho 
j warranty applied to tho period of 
caiving, Sc guaranteed, against tho 
ordinary risks of that period, that the 
cow’s teats would then bo capable of 
performing their function of giviug 
milk ; (2) os the disease from which 
■ tho cow suffered had not been proved 
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lo bo duo either to negligence on 
pursuer’s part or lo external ao< ldont, 
the guarantee applied — K yle v. Sim, 
[19*251 H. C. 4 25.— SCOT. 

PART VI. SECT. 2, SUB-SECT. 4.— A. 

st. Jti’scission—.lfJlrmane'c of con- 
tract after notice of misrepresentation .] — 
A purchaser of a mure was not allowed 
rescission on the ground of what the 
et. found was an innocent misrepre- 
sent ,tlon as to her being in foal lo u 
celebrated stallion, because after dis- 
covery that tho maro was not in foal 
lie rcpeatodly attempted to got her in 
foal by brooding her to another 
stallion, this being hold to amount to 
an affirmance of tho contract. — 
Monticello State Rank v. Gn>i, 
[1920] 3 W. W. It. 14— CAN. 

PART VI. SECT. 2. SUB-SECT. 4.- D. 

486 ix. .] — Tho measure of 

damage In an action for broach of 
warranty of a bull Is the difference 
between tho valuo at ho time of 
deiivory to tho buyer Sc tho value It 
would have had If it had answered to 
the warranty.— Wakd v. Fossick 
(1920), 54 1). h. It. 531.— CAN. 

PART VII. SECT. 1, SUB-SECT. 1.— A. 

528 i. Animals poisoned — No 

affirmative evidence.] — Pltf. shipped 
horses by dofts.’ railway. On arirval 
at destination, some of the horses had 
died & others were sick Sc died soon 
after. It was subsequently estab- 
lished that they died of arsenic poison. 
An action against deft, railway co. 
for negligence was dismissed, as there 
was no evidence connecting the oauso 
of injury with any alleged negligence. 
Tho cause of tho dornago was purely 
a matter of speculation, & certain 
provisions of the contract wore a com- 
plete answer to pltf.’s claim that the 
damages arose from defts.’ negligence. 
— TuitNKit v. Canadian Pacific Uy. 
Co. (19*22), 66 D. L. XI. 31 ; [19221 
2 W. W. K. 858— CAN. 
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infecting,” etc., read “ Expenses reasonably 
incurred — In disinfecting,” etc. 

681. Add. Annotations : — Retd. Coldman v. Hill, 
[1919] 1 K. B. 448 ; Transoceanica Soc. 
Italiana Di Navigazione v. Shipton, [1923] 1 
K. B. 81 ; Prager v. Blatspiel, Stamp & 
Heacock, [1924] ] K. B. 680. 


636. Add. Annotation :—As to (1) Held. G. N. 

B. P. Transport & Depository, [19^ 
A A. x>. 742. 


642. Add. Annotation : — As to (1) Held. G. N. Ry. 
v y L. E.P. Transport & Depository, 119221 
2 E. B. 742. J 


Part VIII.— Wild Birds. 


608a. Birds lawfully taken else- 

where.]-— Applt. was charged under Wild 
Birds Protection Act, 1880 (c. 86), s. 8, as 
extended under s. 8 in the county of London 
by the Wild Birds Protection (Administrative 
County of London) Order, 1909, par. 4, with 
having in liis possession some goldfinches 
recently taken. The magistrate found that 
the charge was proved & dismissed it under 
the Probation of Offenders Act, 1907 (c. 17), 
ordering applt. to pay the costs. The birds 
were lawfully caught in Ireland on or im- 
mediately before Dec. 3, 1018, &, after being 
kept there for upwards of a month to enable 
them to recover their condition, & travel 
safely, wore sent io applt. in Iiondon by post. 


They were found in applt. f s possession in a 
wild & terrified state on Jan. 16, 1919 : — 
Held : the magistrate was justified in taking 
into consideration all the circumstances of 
the case, including the condition of the birds 
when exposed for sale & the fact that they 
had to be kept in Ireland for some time in 
order to endure the journey & arrive alive, & 
also the length of the joumoy, in order to 
arrive at the conclusion that the birds were 
recently taken. — Harris v. Lucas, [1919] 
2 K. B. 291 ; 88 L. J. K. B. 1082 ; 121 L. T. 
317 ; 83 J. P. 208 ; 36 T. L. R. 480 ; 17 
L. G. R. 421 ; 20 Cox, O. C. 408, D. C. 

564. Add. Annotation : — Apld. Harris v. Lucas, 
[1919] 2 K. B. 291. 


Part X. — Cruelty to and Killing, Maiming, and Wounding 

Animals. 


Note. — The Act now in force in England is 
Protection of Animals Act, 1911 (c. 27), as amended 
by Protection of Animals Act (1911) Amendment 
Acts, 1912 (c. 17), & 1921 (c. 14). In considering 
the cases in Sect. 1 of this Part, regard should be 
had to their dates & the Act under which they were 
decided. 

668* Add. Annotation : — Mentd. Gould v. Hough- 
ton, [1021] 1 K. B. 609. 

572a. Shooting trespassing dog — No attempt to 
drive dog away before shooting.] — A farm 
labourer shot at a dog which was trespassing 

PART VII. SECT. 1, SUB-SECT. 8. 

532 I. DecUtrafion of value — Re- 
quisite* of.)— Fox tJ. London, Midland 
& Scottish Ry. Co., No. 541 1, post. — 

IR. 

541 i. Carrier exempted from liability 
44 in any east. " above declared value.}— 

A railway co. made eonditlnns limit lug 
tlioir liability for lost* of or damage to 
any live stock delivered to them for 
transit beyond the value, in tho case 
of horses, of £ 50 , unless a higher value 
was declared in writing at tho time of 
delivery, & a poroentngo of U per cent, 
paid on the value, so declared, in 
excess of the above-named sum. A 
race horse, exceeding £50 in value, was 
delivered to the oo. for transit by the 
sender's groom, who informed tho 
hooking clerk that he had got “ 4 a very 
valuable 'chaser, worth about £1,000/' 
a figure arrived at by the groom him- 
self from casual gossip. The clerk gavo 
the groom the oo.'s form of 44 consign- 
ment note Ac waybill " for live stock, it 
the groom flllod it in for carriage at the 
ordinary rate, & signed it, with full 
knowledge of its contents. The horse 


on Ills master’s land, & wounded it. The 
dog was not doing damage & deft, made no 
effort to drive it away before he shot it, & 
the justices found that shooting was not 
necessary : — Held : he was guilty of “ cruelly 
ill-treating 99 the dog within Protection of 
Animals Act, 1911 (c. 27), s. 1. — Barnard v. 
Evans, [1925] 2 K. B. 794 ; 94 L. J. K. B. 
932 ; 133 L. T. 829; 89 J. P. 165; 41 

.T. L. R. 082 ; 28 Cox, C. C. 09, D. C. 

674. Add. Annotation : — Dlstd. Barnard v . Evans, 
[1926] 2 K. B. 794. 


having been injured in transit : — 
Held: (1) the above conditions wore 
not unreasonable ; (2) tho contract of 
carriage, which was signed by the 
groom under a direction by his em- 
ployer that the horse was to bo carried 
at tho ordinary rate, exempted the 
co. from liability for any groater 
amount than £50 ; (3) in order to 

make the co. liable for the full value 
of the horso, the declaration of value 
must have been mode with the in- 
tention of paying the higher rate, & 
the statement of value made by the 
groom to the booking clerk was in- 
sufficient. — Fox t>. London, Midland 
& Scottish Ry. Co., I1926J I. R. 106. — 
IR. 

■w. Shipper undertaking obligation to 
"feed *' db "water " animat*— Obligation 
of supplying feed tb water. ] — The obliga- 
tion to furnish the feed Si water is upon 
the shipper. — Kniqht-Watoon Ranch- 
ing Co. v. Canadian Pacific Ry. Co. 
(1931). 62 D. L. R. 601 ; 15 Saak. L. R. 
1 i (1921] 3 W. W. R. 788 s r«wg. f 
14 Sask. L. R. 6.— CAN. 

•a. Carrier under no liability " tm* 
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less written notice delivered at point 
of delivery " — Sufficiency of notice .] — 
Knioht-Watson Ranching Co. t>. 
Canadian Pacific Ry. Co. (1921). 
62 D. L. R. 601 ; 15 Sask. L. F. 1 ; 
[1921] 3 W. W. R. 788 ; revsg., 14 
Sask. L. R. 5.— CAN. 

PART X. SECT. 1, SUB-SECT. 1. 

674 ii. Failure to remove from 

animal broken pieces of instrument .) — 
Reap, undertook to treat a horse, Ac 
inserted into the animal's urethra a 
catheter, which broke, & tho horse was 
returned to its owner with the broken 

S ieves left in the urethra : — Held ; (1) 

: resp. allowed the broken pieces of the 
catheter to remain in the urethra for 
an unreasonable time, without t a kin g 
any steps to alleviate the pain or with- 
out taking any steps to secure their 
removal, he unreasonably caused un- 
necessary pain ; (2) resp. was under a 
duty to inform the owner of the horse 
within a reasonable time that the 
fragments were In the animal's urethra. 
— -MARTIN V. CaBFKNTEB, 11835] S. A. 
a R. 431. — A US. 
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576. Add. Annotation : — Distd. Barnard v. Evans, 
[1925] 2 K. B. 704. 

613. Add. Annotation : — Held. B. v. Wood, Ex p. 
FarweU (1918), 87 L. J. K. B. 913. 

651. Add. Citation : — 26 Cox, C. C. 113. 


653. Add. Annotation Reid. Nye v. Niblett 
(1918), 87 L. J. K. B. 590. 

654. Add. Annotation : — Consd. Horton v. G Wynne, 
[1921] 2 K. B. 6C1. 

656. Add. Annotation Refd. Nye v. Niblett 
(1918), 87 L. J. K. B. 690. 


Part XI. — Diseased Animals. 


657. Add* Annotation : — Refd. Thoyer v. Parnell, 
[1918] 2 K. B. 333. 

659. Add. Citation : — 88 L. J. K. B. 263. 

664. Add Annotation : — Refd. Phillips v. Britannia 
Hygienic Laundry Co., [1923] 1 K. B. 
539. 

690a. “Double dipping'* — Meaning.] — Held: 

the words “ double dipped ” meant twico 
dipped & not dipped for a second time after 


the first prescribed dipping. — A dams v. 
Gaixoway (1925), 23 L. G. B. 688, D. C. 
697. Add. Annotations : — Generally, Mentd. Everett 
t\ Griffiths, [1924] 1 K. B. 941; Aylott r. 
West Ham Corpn., [1927] 1 Ch 30. 

705a. Burden of proof — Diseases of 

Animals Act, 1894 (c. 57), ss. 4 (1), 67 (1).] — 
Widson v. Yates (1027), 91 J. V. 188; 41 
T. L. R. 25 ; 25 L. G. It. 514, D. C. 


Noth. — I t has been found desirable to add the following Part : - 

Part XII. — Breeding of Animals. 

Statutory oontrol — Horse breeding .] — See Horse —For expense of covering .] — See original 

Breeding Act, 1918 (c. 13). volume, p. 257, No. 380. 

Increase in animals — Who entitled to .] — Sec 
Hire of stallion's services — Right of lien on mare original volume, pp. 212, 213. 


■b. Abandoning horse in street — | 
Horse found starvi ng — Whether owner 
exercising control .) — Held: aocusod 

could not be convicted of Ill-treatment 
under Prevention of Cruelty to 
Animals Act, 1890, 0 . 3 (a), as ho was 
not in a position to oxerciBo control 
over the animal at the time of the ill- 
treatment. — It. v Nazir Wazir (1919), 

1. L U. 44 Bom. 159. — 1ND. 

sc. Permitting animal injured on 
ship to land — Master of ship ignorant of 
animal's condition .] — II rid: the mas- 
ter’s want of knowledge was no defonce. 

— M'LaRkn v. Smith, 1 1923] S. C. (J.) 
91.— SCOT. 

PART X. SECT. 1, SUB-SECT. 2. 
td. Carrying cranes by train — 
With eyes stitched up. ] — Held : accused 
had comnlitted no offence under Pre- 
vention of Cruelty to Animals Act, 
1890, 8. 3, ol. (b), for the cruelty was 
caused by tho persona who stitched up 
the eyes & not by the manner or 
position in which tho birds were 
carried in tho train. — R. e. Ibratiim 
Mekr Shikar (1917), I. L. R. 41 Bom. 
664.— IND. 

PART X. SECT, 1, SUB-SECT. 3. 

»f. Commitment for trial for over- 
driving — Jurisdiction of one justice.}— 
R. v. Nclson (1916). 28 Can. Crim. 
Caa. 276.— CAN. 

PART XI. SECT. 1. 

662 vl. -1 — A contract for the 

sale of animals affected with a con- 
tagious or infectious disease la an 
offence against R. 8. C. 1906 (c. 76), 
s. 38, whether or not the Boiler knows 
that the animals are so affected. — 
Baldwin v Snook. (19181 2 W. W. R. 
314 ; 40 D. L. R. 433.— CAN. 

662 vii. .1 — On a sale without 

w ar r a nty of an animal known to the 
seller to be affected with a certain 
contagious disease there is no common- 
law duty upon the seller to warn the 
buyer of the disease, where the latter 
Is reputed to be possessed of more than 
ordinary skill ft knowledge in the treat- 
ment of animal s, the disease in question 
is fairly common in the neighbourhood. 


the buyer knows that the animal is 
suffering from emne complaint, al 
though not the particular nature of it, 
& the buyer refuses to complete the 
sale until he has hod the animal in 
his possession a certain time. 

Tho Animal CJontagious Disoases Act, 
Tt. S C. 1 900 (c. 76). does not give a 
right of aettou to a buyer of animals 
who Buffers damage from a sale which 
Is illegal under that Act. — O ’M e alky 
v. Swawtz, [1918) 3 W. W. U. 08.— 
CAN. 

662 vlii. .1— Tn view of Order*. 

in Council authorised under s. 38k 
oxempting tuberculosis from tho effect 
of Animal Contagious Diseases Aot, 
K 8. O. 1900 (o. 75), h. 38, Baldwin v. 
Snook, No. 602 vi„ ante, was held not 
applicable to support a defence of 
illegal sale of cattle. — Wood, Wkillkr 
& McCarthy, Ltd. v. Valcour, [1921] 

2 W. W. R. 32.— CAN. 

662 ix. .] — Whore animals arc 

exposed for sale by a vendor & lie knows 
that they are Infected with a contagious 
disease he is liable to a penalty under 
Animal Contagions Disease* Act, & If 
he effects a sale of tho animals under 
such circumstances the sale Is ill«*gal & 
void. If in addition to the brooch of 
his statutory duty the vendor makes 
false representations as to the con- 
dition of the animals & thereby in- 
duces a person to purchase them, tho 
latter is entitled tc succeed in an acl ion 
for any resulting damages sustained 
by him, & in any event he is entitled 
to recover any money paid by him to 
the vendor on tho illegal contract, lie 
not being in pari delicto with the 
vendor.— Dong t>. Zlatmok (1922), 70 
D. Jj. R. 88 ; [1922) 3 W. W. R. 687.— 
CAN. 

PART XI. SECT. 2, SUB-SECT. 3. 

•k. Hogs fed on garbage — Under 
licence waiving compensation — Disease 
necessitating slaughter— Onus of woof 
of cause of disease.) — A. obtained a 
licence to feed his hogB on garbage 
obtained from outside, which liccnoe 
contained the following words : “ In i 
consideration of the granting of a 1 
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licence to mo T hereby agree . . (4) to 

forfeit all claim to compensation, in 
ease It is necessary to destroy any of 
ruv hogs, as a result of hog cholera, 
unless It ran be Hbown thal tho in- 
fection came from some other source 
than garbage feeding”: — Held‘ the 
of proving that tho eholeru in 
question came from some other source 
tlmn garbage feeding w’as upon sup- 
pliant. — Aldktimon v. K. (1922), 65 
D L. R. 398 ; 21 Kxeli. C. it. 359.— 


PART XI. SECT. 2, SUB-SECT. 5. 

tl. Powrr to make bye-law — Pro- 
hibiting admissi/in of injected animals 
into municipality.) — To pro\hle in a 
bye-law that no animal affected with 
any Infectious or contagious disease 
shall bO brought into the municipality 
wa« laid to be beyond tho powers of a 
municipal council under Municipal Act. 
— n. V Mould, 1 1020 ) 2 W. W. It. 
640 ; 62 D. L. R. 302.— CAN. 

PART XII. 

sm. Statutory amt so' — Horse breed- 
ing — Refusal of certificate of registration 
of statlf <>n — Registration of Stallions 
Act, 1910 1— At the trial of an action 
by a person. Who was the owner of a 
stallion, against the members of the 
Board of Control & Appool under tbO 
above Act for wrongful refusal to 
consider an appeal against the refusal 
of a certificate of registration, it 
appeared that pltf. was not actual 
owner but hacL control & manugemeut 
Of the animal : — Held : ho was en 
k tied to maintain th»* act ion.— Dutton 
v EVANS (1920), 10 Taa. D. R 46.— 
AUS. 

Hire of stallion's services— -Liability 
if owner of stall um — Injury to mare.}— 
'See Vol. II., p. 220, case* q, r. 

Mare improperly served by 

ttallion.) — See Vol. II., p. 220, cases 
i, t, u. 

m Breach of contract .> 

Sinclair v . Walktcr, No. 380 i., ante. 
—CAN. 
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ARBITRATION. 

Part I. — The Submission. 


24. Add. Annotation : — Refd. Anglo Newfound- 
land Development Co. v. R., [1920] 2 K. B. 

214. 

26. Add. Annotations: — Refd. Anglo-Newfound- 
land Development Co. v. R., [1920] 2 K. B, 

214. Menld. Agricultural Wholesale Soc. 
v . Biddulph & District Agricultural Soc., 

[1925J Ch. 709. 

26a. Verbal agreement to grant royalties — 

Amount to be settled by arbitration — Refusal 
of grantee to arbitrate.] — In 1913 a patent 
was granted for “ Improvements in winches 
for operating the rope of a duplex derrick.*' 
Between the times of the filing of the 
provisional & complete specifications, the 
patentee, under a verbal agreement, 
entered the service of a co. engaged in 
making windlasses os technical adviser & 1 
engineer draughtsman ; & the co., while the 
patentee was in their employment, made 
Sc sold the patented windlasses. In 1919 
the patentee commenced an action against 
the co., alleging that it was a term of the 
verbal agreement that, during pltf.’s service, 
the co. should have pltf.’s licence to make & 
sell windlasses under the palert, at a reason- 
able royalty, failing agreement between 
the parties, at such royalty as might be 
settled by arbn. He contended that he 
would have received at least 5 per cent, on 
the selling price of the windlasses. Defts. 
denied that they had agreed to accept a 
licence from pltf. : — Held * pltf. had proved 
that the agreement for a licence had been 
made ; he wan entitled to a reasonable 
royalty; A, as the agreement was verbal, 

& defts. refused to refer the matter to arbn., 
the matter could not go to arbn. It was 
directed that the matter should be referred 
to an official referee for inquiry Sc report 
under sect. 13 of the above Act. — Fleming 
v. Doio (J. S.) (Gktmsby), Ltd. (1921), 38 
R. P. V, 57. 41. 

36a. Reference under National Health Insurance 

Regulations of Insurance Commissioners.] — 44a. 


By an agreement between a medical prac- 
titioner on the panel & the insurance com- 
mittee of a county, the practitioner agreed 
to give medical treatment to insured persons, 
& by clause 1 the National Health Insurance 
(Medical Benefit) Regulations (England), 
1913, were incorporated. By clause 14, 
“ any dispute or question arising between 
the committee & the practitioner . . . relating 
to the construction oi this agreement or the 
rights & liabilities of the committee or the 
practitioner . . . hereunder shall be referred 
to the Comrs.’* By reg. 51 of the regulations, 
“ Where under the provision of these regula- 
tions or of any agreement made between the 
committee Sc a practitioner ... is referred, 
or any appeal from a decision of the com- 
mittee is made to the Comrs. the Comrs. 
shall determine such questions or appeal in 
such manner as they think fit, & if in the 
opinion of the Comrs. a hearing is required 
they may authorise any two or more of the 
Comrs. t,o hear Sc determine such question 
or appeal, Sc any decision of the Comrs. or 
any of them made undor this article shall be 
final & conclusive.” A dispute having arisen 
under the agreement, the practitioner 
brought an action against the committee in 
respect thereof, & the committee applied 
undpr the Act of 1 889, s. 4, to stay the action : 
— Held : the action must be stayed 
(Pickford, L.J. Sc Sakgant, J.) upon the 
ground that there was a 4 ‘ submission ** to 
arbn. within the Act of 1889, a. 27 (Bankes, 
L.J.), upon the ground that under reg. 51 
a special tribunal was constituted with 
special powers for determining disputes 
between practitioners & the committee. — 
Clements v . County of Devon Insur- 
ance Committee, [1918] 1 K. * B. 94 ; 
87 I.. .1. K. B. 203 ; 118 L. T. 89 ; 82 J. P. 
71, C A. 

Add. Annotation : — Consd. O’Rourke v . Par- 
bishire, [1920] A C. 581. 

Appeal.] — Where proceedings are 


PART 1. SECT. 2. 

d i. Informal ertension of 

written submission amounting to new 
parol submission .) — An award was not 
made within the time tlxod by the 
written submission to arbn. nor wai 
the tliuo extended. The arbitrators 
proceeded after the e\i>irv of the time, 
both parties appearing .before them 6c 
taking part in the proceedings, 6; the 
award was made 6c not appealed trom 
or moved against, 6c bad ever Hinee 
been acted upon : — Held : a parol 
submission must be taken to have boon 
made 6r to include the terms contained 
In the written one. Jfe the award to 
have boon made pursuant to the parol 
tmbmisaion.— Harrison v. Harrison 
(1918), 41 O. L. It. 19 j ; 13 O. W. N 
246.— -CAN. 

10 v. Signature of one of 

eric* of documents — Forming part of 
greement .) — A submission or written 


agreement to submit differences to i 
arbn. mav bo collected from a series 
f documents, even though connected 
by parol evidence, & signature of any 
document forming part of tho agree- 
ment is sufficient to bind the person 
so signing to the submission contained 
in the agreement — S ukhamal Ban- 
HfDifAR r. Uabn Lai, Kedin 6c Co. 
(1920), I. L. K. 42 All. 5£5. — IND. 

1 i. General requisites.) — An 

award mado by arbitrators is not 
invalid on tho ground that in the 
reference to arbn. tho actual dispute 
is stated merely in general terms, when 
the award itself shows that t lie nature 
of the dispute was properly explained 
to the arbitrators. — B am Bahadur 
Sen r. Maiianatii Ganesh Bhagat 
(1923). I. L. B 2 Pat. 554.— IND. 

lii, 1 — A submission to arbn. 

according to the above sect, is a sub- 
mission which provides that either 
party in case of a dispute arising on 


tho contiact is at liberty to toko tho 
necessary steps to get tho dispute 
decided by arbn.— BuRJOR r. Kllkr- 
man City Lives. Ltd. (1925), I. L. B. 
49 Bom. 854.— IND. 

PART I. SECT 3, SUB-SECT. 1. 

st. Appointment of appraisers — 
Under arrangement separate from 
jtolicv.) — Held • not to constitute a 
submission to arbn., but a provision for 
appraisement. — S karijc v. Alliance 
Ivkukanck co., [1925] 4 1>. L. R. 378: 
11925 1 3 W. W. R. 729.— CAN. 

PART I. SECT. 3, SUB-SECT. 2. 

42 ili. .] — In an action of 

slander tho parties agreed to trial before 
a judge & seven jurj men inbtead of tho 
requisite eight. A verdict whs given 
for pltf. Beit, appealed : — Held : the 
ct. had acted ns an arbitrator, & no 
appeal lay.- Loavf t\ Black, [1925 3 
D. L. It. 940.— CAN. 
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taken out of the ordinary cursus curia * , with 
the assent of the parties, the decree of the ct. 
below cannot be regarded as the award of 
an arbitrator, so as to deprive cither party 
of the right of appeal, unless there has been 
an . attempt to give the ct. a jurisdiction 
which it does not possess, or unless the pro- 
cedure has been so violently strained as to 
be put entirely out of its course. — Pisani v . 
A.-G. for Gibraltar (1874), L. R. 5 P. C. 
616 ; 30 L. T. 729 ; 22 W. R. 000, P. O. 

4 nn°f a/ iorur :--Mentd. Readdy v. Fendergast (188G), 65 
h; 1- 7G I T h.M oody v - C°x & Ilatt (1917), 11 G L. T. 740 ; 
Ware v. Whitlock, [1923] 2 K. B. 418. 

53a, .] — Boynton v. Richardson, No. 

71a, post. 

66. Add. Annotation : — Consd. Richardsons & 
Bradley v. Bernhard, ri925] 2 K. B. 121. 

68. Add. Annotation : — Mentd. Hirji Mulji v. 
Cheong Yue 8.8. Co., [1926] A. C. 497. 

Annotations : — Apld. Boynton. v. 
Richardson (1924), 69 Sol Jo. 107. Consd. 
Wisbech R. D. <\ v. Ward (1927), 91 J. P. 200 
Refd. Brightman v. Tate, fl919] 1 K. B. 463 


71a. Surveyor’s certificate— Valuation of timber— 
Liability for negligence.] — A firm of sur- 
veyors was appointed jointly by the parties 
to a contract for the sale of certain growing 
timber, to value the timber. The vendor 
subsequently commenced proceedings against 
the surveyors for damages for negligence in 
respect of their valuation of the timber : — 
Held : the surveyors were in the position of 
quasi-arbitrators, & the action failed.— 
Boynton v . Richardson (1924), 69 Sol. Jo. 


78. Add. Annotation : — Refd. L. & N. E. Ry. v. ! 
Easington Union Assmt. Com. & Easington- I 
with-Thorpe Parish Council (1925), 95 L. J. 
K. B. 255. 


79. Add. Annotations : — Refd. Re Badischc Co., 
Bayer Co., etc., [1921] 2 Ch. 331. Mentd. 
Jiebeaupin t?. Crispin, [1920] 2 K. B. 714. 

80. Add. Annotations : — Refd. Fried Krupp Akt. 
v. Orconera Iron Ore Co. (1919), 88 L. J. Cli 
301 ; Re Badiscbe Co., Bayer Co., etc., [1921 ] 
2 Cli. 331; Jebara v Ottoman Bank, 11927] 
2 K. B 254 Mentd. Guaranty Trust Co. of 
New York v. llannay, [1918] 2 K. B. 623 ; 
Central India Mining Co. v. Soc. Coloniale 
Anversoise, [1920] 1 K. B. 753 ; Larrinaga 
t\ Soc. Franco -A mericaino des Phosphates do 
Medulla (1922), 38 T. L. R. 739. 

135a. — — .] — By a contract made between an 
Italian buyer & English solid’s it was pro- 
vided as follows ; “ Any dispute arising out 
of this contract to be settled by 
London in the usual way.” A dispute 
having arisen between tlio parties, defts. 
appointed M. as their arbitrator. Pltf. 
having failed to appoint an arbitrator 
due notice given, M. made an award in 
favour of defts., &. defts. thereupon counter- 
claimed to enforce the award : — Held : ( 1 ) the 
words “to be settled by arbn. in London in 
the usual way ” meant the way in which 
disputes arising as to the particular com- 
modity were settled in l^ondon, & there was 
.ample evidence that the dispute had been 
settled “ in the usual way ’’ ; (2) an> objec- 
tion to the award upon the ground of irregu- 
larity or misconduct on the part of the 
arbitrator could only be taken by motion 
to set aside or remit the award, A pltf. 
having failed to move within the limited 
time, his remedy in that respect had lapsed.- — 
Hat imacs no v . Thohnistt & Feu it (1921), 131 
U T. 174; 10 T. L. R. 320 ; 6S Sol. Jo. 
630 ; 29 Com. Ous. 175, C. A. 


PART I. SECT. 3, SUB-SECT. 6. 

51 ii. .] -Where land was ex- 

propriated for railway purposes the 
railway co. Sc tho owner agreed to have 
the compensation determined by refer- 
ence to three named persons called 
" valuers ” in the submission ; their 
decision was to be binding: & con- 
clusive on both parties & not subject 
to appeal ; they could view the pro- 
perty Sc call such witnesses & take such 
evidence, on oath or otherwise, as they, 
or a majority of them, might think 
proper ; Sc either party could have a 
representative present at the view 
or taking of evidence, but his failure 
to attend for any reason would not 
affect the validity of the decision : — 
Held : this agreement did not provide 
for a judicial arbn. but for a valuation 
merely. — Camfbellford, Lake On- 
tario Sc Western Ry. Co. v. Massie 
(1914), 60 S. C. R. 409.— CAN. 

m i. slssessina huts by theft db fire — 
Appointment of appraiser 8 under ar- 
rangement separate from policy.}— 
Held : a provision for appraisement. 
Sc not a submission to arbn. — Searie 
v. Alliance Insurance Co., [1925] 4 
D. L. It. 378 ; [1925] 3 W. W. R. 729. 
— CAN. 

n i. S. P. Irwin®. Campbell (1914), 
32 O. L. It. 48.— CAN. 

PART I. SECT. 4. 

t i. S.P. Jnauexdra Nath Bagchi 
r. Sures Chandra Roy (1927), I. L. R. 
6 Pat. 650. — IND. 

vi.— — .] — The selection of a 
guardian cannot be referred to arbn., 
as it is not a matter of private interest 
between parties.— Palaniandi Chetti 
v . Adaikalam CfTKTTi (1923), I. L. R. 
47 Mad. 459.— IND. 


sa. Liability for d' amount of ali- 
mony.] — Held : proper subjects io 
arbn. — H arrison v. Harrison (1918), 
41 O. L. K. 195; 130 W. N. 215.— 

CAN. 

PART I. SECT. 6, SUB-SECT. 1. 

137 ii. .] — Where a submission 

to arbn. is made subject to Arbn. Act. 
R.S.A., 1922 (c. 98), the provisions of 
that Act must bo hold to be applicable 
in so far as they can reasonably he 
applied. — Masters Sc McDouoai.l r. 
Stephen, Stephen v. Makikrh Sc 
McDougall, 11925] 4 D. Ii. it. 6H4 ; 
[1925] 3 W. W. It. 493. — CAN. 

PART I. SECT. 6* SUB-SECT. 3. 

145 v. .] — A policy of fire 

Insurance provided that if a claim bo 
rejected Sc an action be not commenced 
within three months after such rejec- 
tion, all benefits under the policy 
should be forfeited, & further any 
question of amount of loss should he 
referred to arbn., such arbn. to be a 
condition precedent to any action. 
To a claim sent in, the co. unswerod 
that they did not agree upon the 
amount claimed Sc that undoi the con- 
ditions of the policy they did not 
admit their liability :— Held : the 
right of action was that it might bo 
decided whether such rejection waB 
right or wrong, & it was only in the 
event of that question being decided 
against the co. that it would become 
necessary to ascertain the amount of 
the loss by arbn. — Eagle Star Sc 
British Dominions Insurance Co. 
v. Dinanath (1922), I. L. R. 47 Bom. 
509.— IND. 

-.] — The parties in , 
< framing a contract may insert a clause j 

121 


, binding them to refer all future 
disputes, either in the carrying out 
of tho contract or in respect of a breach 
of it, to aibti., & one party to such a 
contract cannot, by averring that tho 
other party lias repudiated tho con- 
tract, get. rid of tho arlm. clause. — 
Sanderson Sc Son v. Armour Sc Co., 
Ltd. (1922), 91 L. J. V. C. 107 ; 127 
L. T. 597 ; [1922J S. C. (H. L.) 117 ; 
69 Sc. L. R. 2G8. — SCOT. 

e ii. ] — Whore there is a 

repudiation which goes to tho sub- 
stance of tho whole contract, tho 
person Hotting up that, repudiation can- 
not insist on a subordinate term of the 
contruet Htill being enforced. — Graham 
v. Provident Like Assurance Co., 
[1922 J N. Z. L. R. 718.— N.Z. 

s i. — Performance of contract 
prevented by Government .] — A Arm 
agreed to sell Sc to ship from Calcutta 
to Buenos Ayres bales of jute goods. 
The contracts contained provisions 
exempting tho sellers from liability 
for late & short shipment attributable 
( inter alia) Govt, commandeering 
of ships, war, " or any other unfore- 
seen circumstances ” Sc included pro- 
visions for the sldpineiit of delayed 
cargoes ns soon as possible, (subject to a 
right of refusal on tho part, of the pur- 
chasers. Each contract contained an 
arbn. clause in thcHO terms : 44 Any 

dispute that may arise under this con- 
tract to bo settled by arbn.” Before 
all tho bales had been Hhipped, the 
further export of jute from India to the 
Argentine was piohibited A con- 
troversy having arisen between the 
parties as to whether, in the circum- 
stances, the contracts had been 
rendered void Sc unenforceable quoad 
tho shipment of the remainder of the 
hales : — Held : on a const ruction of the 
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146. Add. Annotations: — Consd. Woodall v. Pearl i 
Assce., [1»19] 1 K. B. 693. Dlstd. Macaura I 
v. Northern Assce., [1926] A. C. 619. Refd. 
Sanderson v. Armour (1922), 91 L. J. P. 0. 167 ; 
Hirji MuIJi v . Cbeong Yue 8.S. Co., [1926] 
A. C. 497. 

147. Add. Annotation : — Consd. Macaura v. North- 
ern Assce., [1925] A. C. 61 9. 

147a. .] — In a proposal for insurance 

against accident the intending assured stated 
Ins occupation & signed a declaration that 
the* answers to the questions therein were 
true, & that he agreed that the declaration 
should be the basis of the contract between 
iiim & the insurance co. whose policy, subject 
to the terms Sc conditions thereof, he agreed 
to accept. The policy recited the proposal 
& declaration “ which proposal & declaration 
warranted to be true it is agreed shall be the 
basis of tliis contract ... & be considered 
as incorporated herein, Sc any suppression, 
misrepresentation, or misstatement of fact 
in such written proposal Sc declaration shall 
ipso facto render this policy null & void ” ; & 
it provided that it was a condition precedent 
to the recovery of any sum under the policy 
that the conditions indorsed thereon should 
Ik* strictly observed. Condition 8 provided 
that the policy might be renewed from year 
to year but only upon condition that nothing 
had happened to increase the risk, & if the 
risk wos increased by ( inter alia) the assured 
engaging in some other occupation, then 
44 unless notice in writing of such increased 
risk is given to the co. ... & any extra 
premium that may be required paid . « . the 
policy is void Sc no claim can be made.” 
By condition 11, 44 If any question shall 
arise touching this policy or the liability of 
the co. thereunder or the extent or nature 
of such liability or otherwise howsoever in 
connection herewith then the assurod Sc all 
persons claiming through the assured may 
refer Sc shall be bound, if the co. shall so 
require, to refer the same to arbn. by one 
arbitrator to be agreed on or in default of 
agreement by two arbitrators & their umpire 
under the Act of 1880 ... & no person shall 
be entitled to bring or to maintain any action 
or proceeding on this policy except for the 
sum awarded under such arbn/’ During 
the currency of the policy the assured was 
killed by an accident. The co. denied 
liability on the policy on the ground that the 
assured either had misstated his occupation 
in the proposal, or, if not, had changod his 
occupation for one involving increased risk 
of which notice as required by condition 
8 had not been given to the co., Sc contended 


that the policy was therefore void, & they 
required the dispute to be referred to arbn. 
under condition 11. In an action on the 
policy: — Held: (1) upon the co. requiring 
arbn. condition 11 made the obtaining of an 
award a condition precedent to a right of 
action ; (2) the co. by relying on the terms 
of the policy which rendered it void in certain 
events did not thereby repudiate the policy 
as a binding contract between the parties. 
Sc were entitled to rely upon the arbn. clause 
as a defence to the action. — -Woodall v. 
Pearl Assurance Co., [1919] 1 K. B. 698 ; 
88 L. J. K. B. 706 ; 120 L. T. 666 ; 83 J. P. 
125 ; 63 Sol. Jo. 352 ; 24 Com. Cas. 287, 
C. A. 

Annotation:— As to (2) Rsfd. Macaura v. Northern Assce., 

[1925] A. C. 619. 

Compare original volume, p. 356, No. 293. 

153. Add. Annotations : — Refd. Lowther v. Clifford 
(1926), 95 L. J. K. B. 676. Mentd. Croft v. 
Blay, [1919] 2 Ch. 343 ; Cole v. Kelly, [1920] 
2 K. B. 106 ; Re Leeds Sc Batley Breweries & 
Bradbury’s Lease, Bradbury v. Grimble, 
[1920] 2 Cb. 648. 

156. Add. Annotations : — As to (1) Refd. Jones v. 
fOceanic Steam Navigation Co., [1924] 2 K. B. 
730; N. V. Kwik Jioo Tong Handel Maat- 
schappij v. Finlay, [1927] A. C. 601. As to 
(2) Refd. Sanderson v. Armour (1922), 91 
L. J. P. C. 167. 

166. Add. Annotation : — Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 

164. Add. Annotation : — Consd. Pinnock v. Lewis 
Sc Peat, [1923] 1 K. B. 690. 

164a. .] — By two contracts made in 1919, 

applt. bought from resps. a large quantity 
of “ America^ Fresh Eggs.” The contracts 
provided that in case of any dispute as to the 
quality or condition of the goods, the question 
should be referred to arbn., provided that, 
M such reference shall be claimed in writing 
within three days after the goods have been 
landed.” It was also provided that the 
award in writing of any two arbitrators should 
be conclusive Sc binding on all parties, subject 
to the right of appeal. The goods arrived in 
England, Sc were not examined at the port 
of landing, but were sold by applt. to sub- 
purchasers. More than three days after the 
goods had been landed applt. wrote to respa 
complaining that the goods were of infenor 
quality, & some time later he wrote a letter 
claiming a reference to arbn. Heaps, did 
not then take the objection that the claim 
was out of time, but signed a submission to 
arbn. in respect of each contract. At / the 
reference resps took the points that applt. ’s 
claim was out of time. Sc that the good^ should 


contracts, tho controversy was a 
dispute arising under tho contracts. & 
accordingly, foil to be determined by 
arbn. — Soott &; Sons e. Del Ski* 
(1823] S. C. (H. L.) 37.— 80OT. 

■ 11. Contrru t cancelled . ) — If a 

con tract la oancolled. an arbn. clause 
falls with such cancellation — Cox 
Towtno Link v. Bunfikld & Co. 
(1922), 68 I). L. R. 133.— CAN. 


sill. Existence of dispute .1 — 

Tho right of ono party to a contract to 
insist upon a terra In It providing for 
reference to arbn. depends in the first 

S lace on the existence of a dispute.— 
TANDAJID IN8TTRANCE CO. V. SCANDBXTT 
(1923), 28 8. R. N. 8. W. 254; 40 
N. S. W. W. N. 82.— AUS. 


• iv. - -.] — The existonoo of a 

dispute Is an essential condition for the 
jurisdiction of arbitrators. — U ttam 
Chand Saliqram v. Jew a Mamooji 
(1919), I. L. R. 46 Calc. 534.— IND. 

153 Iv. Lease in dispute .] — A 

lease contained a clause referring to 
arbn. oertain specific matters & “ any 
other questions in reference to this 
lease which may arise botweon the 
parties.** In arbn. proceedings the 
issue botweon the parties was not the 
validity of a notice to quit but tho 
question whether the tenant was 
possessing under the lease or under a 
new bargain : — Held : as the lease 
itself was in dispute, the arbn. clause 
in the leaso did not apply.— Hoth v. 
Cowan, [1926] 8, O. 68.— SCOT, 

10O 


ab. Clause in broker's note — Rules 
applicable to members only .1 — Flour was 
•old by defts. to pltf. under contracts 
in broker’s notes which contained a 
condition that the rules & regulations 
of the S. Assocn. should apply. The 
rules of the assocn. provided that every 
dispute or difference arising out of any 
contract or dealing should be referred 
to arbn. Pltf., who was not a member 
of the assocn., having sued defts. for 
damages for breach of contract 
Held: as the rules referring to arbn. 
were applicable only to disputes 
between members of the assoom, an 
application for a stay of proceedings 
must be dismissed.— L ktin v. Bk&o, 
etc., [1921] App. D. 78,— 8. AF, 
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have been examined at the port of landing. 
The arbitrators. awarded “ that the buyer 
was out of time in examining & making claim 
on the goods, & also in claiming arhn., Sc 
that therefore his case fails.” The buyer 
took no steps to set aside the awards, but 
nearly two years later brought an action 
claiming damages for breach of contract : — 
Held : the awards were a bar to the action. — 
Ayscough v. Sheed Thomson Sc Co. (1924), 93 
I* J. K. B. 924 ; 131 L. T. 610 ; 40 T. L. R. 
707 ; 30 Com. Cae. 23, H. I*. 5 affg. (1923), 92 
L. J. K. B. 878, C. A. 

Annotation: — Difttd. Pinnock v. Lewie & Peat, [19231 1 
K. B. 690. 

166a. Arbitrator to be appointed within limited 
time.] — A ship was chartered for a voyage 
from B. to H. with a full cargo of linseed. 
The charterparty provided for the reference 
of all disputes to the final arbitrament of two 
arbitrators, one to be appointed by each of 
the parties, with power to appoint an umpire, 
Sc the clause continued : “ Any claim must 
be made in writing & claimants* arbitrator 
appointed within three months of final 
discharge, Sc where this provision is not com- 
plied with the claim shall be deemed to be 
waived Sc absolutely barred.” After the 
arrival of the ship at H. the charterers 
brought an action against the shipowners in 
respect of damage alleged to have been 
occasioned to a part of the linseed during the 
voyage by reason of the unseaworthiness of 
the ship at the commencement of the voyage. 
The shipowners pleaded that the charterers 
failed to appoint their arbitrator within 
three months of the discharge of the ship & 
that by reason thereof the action was not 
maintainable, &, by order of the ct., the 
question whether the claim in the action was 
barred by the arbn. clause was tried as a 
preliminary question of law : — Held : (1) the 
arbn. clausa was not open to objection on the 
ground that it ousted the jurisdiction of the 
ct. ; (2) inasmuch as the claim in the action 
was founded upon a breach of the implied 
condition of seaworthiness, there being in 
the charterparty no express provision relating 
to unseaworthiness, the shipowners were not 
entitled to the benefit of the term in the 
clause restricting the time within which the 
action could be brought, Sc consequently the 
claim was not barred by the arbn. clause. — 
Atlantic Shipping Sc Trading Oo. 0 . 
Dreyfus (L.) & Co., [1922] 2 A. C. 250 ; 91 
L. J. K. B. 513 5 127 L. T. 411 ; 88 T. L. R. 
634 ; 06 Sol. Jo. 437 ; 15 Asp. M. L. 0. 506 ; 
27 Com. Cas. 311, H. L. ; varying S. C. 8vb 
nom. Dreyfus & Co. v . Atlantic Shipping 
Sc Trading Co. (1921), 37 T. L. R. 417, C. A. 

Annotations : — As to (1) Distd. A Expld. Cxarnikow v. Both, 
Schmidt. [1922] 2 E. B. 478. As to (2) Distd. Ford t>. 
Compagnie Furness (France), [1922] 2 K. B. 797 ; Pinnock 
v. Lewis & Peat, [19231 1 K. B. 690. Generally, Mentd. 
The Chrlstel Vinnen, [1924] P. 61 ; Hoed v. Pago & East, 
[1927] 1 K. B. 743. 

165b. .] — A charterparty contained a clause 

providing that all disputes arising out of the 
contract should bo referred to arbn., the 
claimants’ arbitrator to be appointed within 
a time therein limited, Sc if he was not so 
appointed the claim was to be deemed to bo 
waived & absolutely barred. Loss to cargo 
was suffered owing to the ship’s unseaworthi- 
ness. The cargo owners claimed damages Sc 
went to arbn., but did not appoint their 
arbitrator within the time limited. An 


award was made in their favour, the ship- 
owners not appearing : — Held : although the 
loss was caused by unseaworthiness, Sc, conse- 
quently, the above clause could not have 
been set up by the shipowners, the cargo 
owners were entitled in virtue of the clause 
to go to arbn., but only in accordance with 
its terms. Sc as they had not complied with 
those terms the arbitrator had no jurisdiction 
to make the award. — Ford (H.) Sc Co. v, 
Compagnie Furness (France), [1922] 2 
K. B. 797 ; D2 L. J. K. B. 88 ; 128 L. T. 
286 ; 10 Asp. M. L. C. 102, D. C. 

165c. .] — Pltfs. bought from defts. a quantity 

of East African copra cake to be of fair 
average quality, sound delivered. The con- 
tract provided that “ the goods are not 
warranted free from defect rendering same 
unmerchantable, which would not be ap- 
parent on reasonable examination ” ; that any 
disputes arising out of the contract should 
be settled by arbn. ; Sc that notice of arbn. 
should be given Sc the arbitrator nominated 
in writing not later than fourteen days after 
the final discharge of the vessel. Pltfs. resold 
the copra cake to B. Sc Co., who resold it to 
dealers. Sc they in turn resold it to farmers, 
who used it for feeding cattle. Tlio cattle 
fed on the cake became ill, Sc it was then 
found on analysis that tho cako contained 
an admixturo of castor beans in so large a 
proportion as to make it poisonous. Claims 
were then made by the various buyers against 
their sellers & by pltfs. against defts. as soon 
as the mischief was discovered, but this was 
after the expiration of fourteen days from 
the final discharge of the vessol. Pltfs. 
claimed arbn., but the arbitrator before 
whom the matter came hold that he had no 
jurisdiction, as notice of arbn. was not given 
nor the arbitrator nominated in time. In 
an action by pltfs. claiming damages, it was 
found that it was within the contemplation 
of the parties that the copra cako would be 
used for cattle food Sc nothing else : — Held : 
the presence of tho arbn. clause was not in 
itself a bar to the action, nor was the award, 
which dealt merely with tho arbitrator’s 
jurisdiction & not with the claim. — Pinnock 
Brothers v. Lewis Sc Peat, Ltd., [1923] 1 
K. B. 690 ; 92 L. J. K. B. 095 ; 129 L. T. 
320 ; 39 T. L. R. 212 ; 67 Sol. Jo. 501 ; 28 
Com. Cae. 210. 

Annotation : — Distd. Ayscough v. Shccd Thomson (1924), 93 
L. J. K. B. 924. 

165(1. .]— Pltfs. chartered their , hip to defts. 

to carry grain, the* charterparty providing 
that all disputes should bo referred to arbn. 
Sc that claimant’s arbitrator must be “ ap- 
pointed within three months of final dis- 
charge, Sc where this provision is not complied 
with the claim shall be deemed to be waived 
Sc absolutely barred.” Before completion of 
discharge defts. made various payments to 
pltfs. on account of freight, & on final dis- 
charge pltfs. claimed that £508 was still 
owing for freight. Defts. admitted that £410 
was still owing for freight, but t hey set up a 
counterclaim for £581 for short- delivery Sc 
refused to pay the £410 until their counter- 
claim was met. Neither party referred the 
matter to arbn., & more than three months 
after final discharge pltfs. brought an action 
for £508 balance of freight Sc defts. counter- 
claimed £581 for short delivery: — Held: 
though pltfs. could not recover the £568, as 



Cases 166d— 290. Englisii and Empire Digest Supplement. 


the claim for it ought t o have been taken to 
arbn., yet they could recover ike £116 about 
which there had never been any dispute, but 
the count errlaim, as it was always in dispute, 
was barred by the arbn. clause. — B ede 
Steam Shipping Co., Ltd. v. Bungf y Bohn 
Limitaux S.A. (192 7), 13 T. L. B. 37 1. 

168. Add. Annotation : — Consd. Metropolitan 

Tunnel & Public Works r. L. Elec. Ry., 
(1920 J Ch. 371. 

172. Add. Annotation: — Consd. Hirji Mulji v, 
Chcong Yue S.S. Co., [1926] A. C. 497. 

234. Add. Citation : — 2 Hudson’s B C. -1th ed. 100. 
Add. Annotations : — Consd. Be Nott & Cardiff 
Corpn., [1918] 2 K. B. 146. Refd. Hirji Mulji 
v. Cheong Yue S.S. Co., [1926] A. C. 497. 

237a. “ If any dispute as to the agreement or any 
matter or thing therein or intention or con- 
struction thereof. * *] — JVhere a dispute arose 
on a contract as to the meaning of a clause 
therein which dealt with tests that the pur- 
chaser was making, the purchaser contending 
that the tests were unsatisfactory, & the 
vendor that they signed the contract on the 
faith of an assurance by the purchaser that 
the tests were proving satisfactory, & the 
contract contained a clause that if any dis- 
pute should arise between the parties as to 
the agreement or any clause, matter or thing 
therein contained, or the intention or eon- 
st ruction thereof . or in anywise relating 
thereto, the same should be referred to arbn. : J 
— Held : such dispute came within the clause , / 
& was not a dispute dehors the contract. - 
Ue La Garde v. Worsnop & Co. (1927), 96 
L. ,T. Ch. 446 ; 137 L. T. 475 ; 71 Sol. Jo. 
604. 

238a. “ All loss.”] — In an action in Manitoba 
against building contractors to recover sums 
improperly paid to them under a contract, 

& for damages, a judgment by consent was 
entered whereby it was provided ( inter alia) 
that pltf. should recover, among other sums, 

“ all loss to pltf. by reason of defective 
workmanship At materials,” & that there 
should be set oil against the sums recovered 
by pltf. the fair value of the work done & 
materials provided at fair contractor’s prices. 
The judgment provided further that the sums 
to be debited & credited were to be deter- 
mined by two appraisers, & that any matter 
upon which they differed was to be referred 
to a named umpire whose decision thereon 
W’as to be final ; Ac that the Manitoba 
Arbn. Art should not apply. Defts moved 
to set aside or vary an award made : — Held : 

[1 ) under the words “ all loss ” there was 
jurisdiction to award to pltf. not only 


sums actually expended at the date of the 
award, but alBo a sum estimated as beinir 
necessary to make good the defects ; (2) th« 
award being within the jurisdiction conferred 
by the submission, & there being no error 
apparent on its face, it could not be ques- 
t ioned either on the facts or on the law - 
A.-G. for Manitoba v . Kelly, (1922 i' i 
A. C. 268 ; 91 L. J. P. C. 101 t 120 L T 
711 ; 38 T. L. R. 281, P. C. 

Annotations .‘—As to 12) Consd. Kolantan Government , 
Duff Development Co., [1923] A. O. 395; Refd. aj,., . 
Cheoritf Yue S.S. Co., fl92G] A. C. 497. J Jl 

240. Add. Annotation : — Refd. Re Boks & 
Kushton, [1919] 1 K. B. 491. 

254. Add. Annotation : — Consd. Cayzer, Irvine , 
Board of Trade (1926), 95 L. J. K. B. lo:> [] ‘ 

254a. — Unless the submission otherwise 

provides, the Crown is entitled, in ailm 
proceedings, to rely upon the defence of the 
above Act. — C ayzer, Irvine & Co. v. Board 
of Trade (1925), 95 L. J. K. B. 134 ; VM 
L. T. 7 ; 42 T. L. R. 163 ; 70 Sol. Jo. 317 ; 
revsd. on other grounds, sub nom. Board oi 
rnADK v. Cayzer, Irvine & Co., [1927] A r 
<51 1), H L. 

255. Add. Annotation : — Consd. Czarnikow v. Roth, 
Schmidt, [1922] 2 K. B. 478. 

263. Add. Annotations : — Consd. Czarnikow v. 
Both, Schmidt, [1922] 2 K. B. 478 ; Hallen 
v. Spaeth, [1923] A. C. 684. Expld. Caven 
v. Canadian Pacific Ry. (1925), 133 L. T. 774. 
Refd. Woodall v. Pearl Assce., [1919] 1 K. B. 
593 ; Atlantic Shipping & Trading Co. v. 
Dreyfus, [1922 J 2 A. C. 250; Cayzer , Irvine 
v. Board of Trade (1920), 95 L. J. K. B. 105 4 ; 
Gowar v. Hales (1927), 96 L. J. K. B. 1088. 
Mentd. Hill v. South Staffordshire Ry. (1865), 

12 L. T. 63 ; Lothian r. Epworth Pi’ess (1927), 
137 L. T. 582 

265. Add. Annotation : — Mentd. Cayzer, Irvine v. 
Board of Trade (1926), 95 U. J. K. B. 1054. 

265a. Action on charterparty.] — A tlan- 

tic Shipping & Trading Co. v. Dreyfus (L.) 

& Co., No. 165a, ante. 

269. Add. Annotation Refd. Board of Trade v. 
Cajzer, Irvine, (1927J A. C. 610. 

278. Add. Annotation : — Refd. Czarnikow v. Roth, 
Schmidt, [1922] 2 K. B. 478. 

288. Add. Annotation : — -Refd. Sanderson 
Armour (1922), 91 L. J. P. C. 167. 


290. Add. Annotations : — Apld. Woodall v. Pearl 
Assce., [1919] 1 K. B. 593. Consd. Czarnikow 
v. Roth, Schmidt, [1922] 2 K. B. 478. Apld. 
Hallen v. Spaeth, [1923] A. O. 684. Expld. 
Caven v . Canadian Pacific Ry. (1925), 133 
L. T. 774. Apld. Board of Trade v. Cayzer, 


PART I. SECT. 6, SUB-SECT. 7.- A. | 
168 iv. .] — An arbitrator can- 

not, by an erroneous construction of tlio 
contract, give himself jurisdiction over 
matters not covered by it ; he cannot 
go beyond tlio matters as to which the 
parties agreed to give him Jurisdiction, 
nor can he deprive the ct of tho right 
duty of determining the limit* of the 
jurisdiction. — L aw r. City of Toronto 
U920). 47 O. L. R. 251 ; 18 O. W. N. 
58.— CAN. 

PART I. SECT. 6. SUB-SECT. 7.— D. 

» (p.343) l.“ Any difference” — Vartner- 
sh tp dxsjmte — Claim for damages.} — A 
clauso in n deed of partnership provided 
t hat any difference between the part nere 
in regard to any matter relating to the 


partnership affairs should be submitted j 
to arbn. Pltf sued doft. for 
suffered through the fraudulent acts 
of doft. in broach of his duty as a part- 
ner : — Held: such a claim fell within 
the terms of the arbn. clause. — 
Walters v Allison (1922), 43 N. L. It. 
238.— S. AF. 

PART I. SECT. 7. 

ri. .1 — Grothr v. Montreal 

Corpn., [1924] 4 D. L. It. 401.— CAN. 

*o. IF’airrr of right to immediate 
appraisal — Repossession by vendor of 
farm implement — Farm Implement Act , 
It. S.S. 1920 <e. 128), s. 24 h~Re Gray 
Traci or Co of Canada & Van 
Troykn, [1925] 1 I>. L. R. 718 ; [1925] 

1 W. W. It. 513 ; 19 tfask. L. It. 202.— 
CAN. 


PART I. SECT. 8. 

263 vii. .] — An agreement 

to refer a dispute to arbu. does not 
oust the jurisdiction of tho ct. — 

BllOWAMDAS JtAMQOBlND V. PAXNA- 

cii v\i> Lpciimipat (1924), I. L. It. 
52 Calc. 453.— IND. 


PART I. SECT. 9, SUB-SECT. 1. 

290 v. Reference of disputed 

claim under policy . ]— Conditions In an 
insurance policy requiring the reference 
of any disputed claim to arbn. & the 
making of an award a condition 
precedent to any right of action on the 
policy, & requiring the action to be 
brought within three months after 
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Irvine, [1927] A. C. 010. Held. Hill v. Sovfih 
Staffordshire Ry. (1805), 12 L. T. 03 ; Atlantic 
Shipping & Trading Co. #. Dreyfus, [1922] 2 
A. 0. 260; Gowar v. Hales (1927), 90 L. J. 
K. B. 1088. Mentd. Lothian v. Ep worth 
Press (1927), 137 L. T. 582. 

291. Add. Annotation: — Mentd. Tredegar v . Har- 
wood (1927), 44 T. L. II. 17. 

293. Add, Annotation : — Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 010. 

299. Add. Annotation : — Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 010. 

300. Add. Annotation : — Consd. Board of Trade v . 
Cayzer, Irvine, [1927] A. 0. 610. 

301. Add. Annotation : — Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. (\ 010. 

302. Add. Annotation : — A.s to (1) Folld. Pailin v. 
Northern Employers Mutual Indemnity Co., 
[1925] 2 K. B. 73. 

305. Add. Annotation: — As to (2) Consd. Re Nott 
& Cardiff Corpn., [1918] 2 K. B. 140. 

305a. Provision for fixing valuation of buildings by 
reference to arbitration.] — Applt. let an 
estate to resp. for a term of ton years, Ac 
covenanted that at the end of the term he 
would purchase “ by valuation buildings 
erected by the lessee,” with a reference to 
arbn. if the parties were unable to agree the 
valuation. Resp. covenanted not to transfer 
the demised premises without the written 
consent of applt. ; but, in breach of that 
covenant, he sub-leased for the 1 entire term, 
there being similar covenants in the sub- 
lease. At the end of the term applt. having 
resumed possession, resp. sued him to 
recover the value of buildings erected by the 
sub-lessee. There had been no agreement 
as to the amount of the valuation, A no 
arbn. i — Held : the action failed, since upon 
the true construction of applt. ’s covenant 
resp. could not recover in the absence of an 
agreement, or an award, as to the amount of 
the valuation. — Hallkn v. Spaeth. [1923] 
A. C. 084 ; 92 L. J. P. C. 18J : 129 L. T. 
803, P. C. 


306. Add. Annotations .—Reid. Cayzer.lrvine v. 

Board o f Trade (1920), 96 L. J. K. B.1054. 
Mentd. Blackburn Bobbin Co. v. Allen, IWW 
] K. B. 640. „ w,^tA Ko> 

3 ° 7, [i9h] 1 

IT . B. 423. of 

316a. Petition ol right.]— fb* 
right, founded ona Men agreement 
which contains a to theHfeb 

differences to arbn., ha* o®® the petition 
Ct. of Justice, proceedingsin the 

may in a proper ^,^ h ft&ng of 

to be stayed.— A nGLO-N^FO^^ 214 ; 

VELOPMENT CO. V. R., [1^20] * - p 

89 L. J. K. B. 670 ; 122 L. T. 731 ; 84 J- ^ 

i o i . it n/r t. n (1. A. 


89 L. J. R. 13. o*U ; izz JLi. -l. 

121 ; 14 Asp. M. L. O. 584, C A. • R 
v Ti of at ion : — A s to ( 1) Refd. Ruffy-Arnell, etc. Co. v. 
11022) 1 K. B. 599. 

30. Add. Annotations : — Mentd. Mortimer V 
Beckett, [1920] 1 Ch. 571 ; Prosperity V . 
Lloyds’ Bank (1923), 39 T. L. R. 372. 

32. Add. Annotation : — Mentd. Metropolitan 
Tunnel & Public Works t\ L. Elec. Ry., 
[1920] Ch. 371. 

38. Add. Annotation, 






[ 1 920] Ch. 371. 

339. Add. Annotation : — Folld. Metropolitan 

Tunnel A Public Works v. L. Elec. Ry., 
[1920] Oh. 371. 

343. Add. Annotations Refd. Ilirji Mulji v. 
Cheong Vue S.S. Co., [1920] A. C. 497.. 
Mentd. Blackburn Bobbin Co. r. Allen, [1918] 

1 K- B. 510. 


355. A dd. Annotations: — Refd. Mol ropolitan Tunnel 
A Public Wort , e. L. Elec. Ry., 1 1920J Ch. 371 - 
Mentd. R. v. Lemon Street Police Station 
Inspector, Ex j>. Venicoff, [1920] 3 K. B. 72. 


Midi award, im> valid.— Wlhh v. 
Queensland Insurance Co., Lin., 
11920] N. Z. L. K. 118.— N.Z. 


PART I. SECT. 9. SUB-SECT. 2. 

295 V. ] — liflYLINSKI r. I.NhOL 

(1924), 65 0. L R. 369. — CAN. 

sd Reference of disputes at port of 
loadu u — No action “ clseivhert ” till 
after arbitration.]— Held : the clause 
prohibited the bringing of an action 
on such a dispute outside the province 
in which the port of loading was i 
situated. — Cox Towing Line r. Hun* I 
FIELD & Co. (1922;, G8 D. L. It. 133.— i 
CAN. 1 

se. Provision for firing price of goods. ] , 
— PJtf. agreed to sell, & deft. agreed to j 
purchase, all fish caught by pitf. Tlie 
price was to be “ hereafter agreed upon, 
failing wldch the price shall he arrived 
at by the decision of three arbitrators.*’ 
Provision was made for appointment 
of the arbitrators who were to “ deter- 
mine the price for the winter fish & t Re 
price so determined shall bo paid ” b> 
deft, to pJtf. : — 11 eld : the fixing of the 
price by agreement or arbn. was a 
condition precedent to the right of 
pitf. to sue to recover the price.- 
Vidal «. Robinson (William) Co.. 
Ltd. : Stevens v. Robinson (William) 
Co., Ltd.; Sigurdson r. Robinson ■ 


agreement , the et. ban a discretion to 
Htuy the hull The burden Hoh on pill, 
to hIiow that Home hiilMeient reason 
exists whv the mutter Hhould not lie 
referred to arbn — Din abandiiu Jana 
r Duuuapuahad Jana (1919), I. L. R. 
4 G Calc 1041.— IND. 

PART I. SECT. 10, SUB-SECT. 6.-C. 

361 I. Surveyor of one party ]— A 
controct provided that ovciy dispute 
which might urine between the parties 
touching the count ruction of the con- 
tract, or as to the rigid s or liabilities 
of either party thereunder, should he 
referred to (lefts * surveyor, whose 
decision sh >uhl be final : — Held : if 
questions would come before him for 
decision in which he would he a neces- 
sary witness (lefts. * surveyor would bo 
disqualified from acting as arbitrator, 
but as, in the circumstances, he would 
not be n nerosshry witness, lie was not 
disqualified, although he had already 
expressed an opinion in favour of defts. 
— Hogg v. Belfast Cokpn., [1919] 2 
I. R. 305.— IR. 

363 ii. .]— When a personal 

interest which may conflict with duty 
exists, an arbitrator is disqualified; 
Ac the inference necessary to disqualify 
is more easily drawn by reason of the 
relationship between the arbitrator 
& one of the contracting partios.- 
Law v. City of Toronto (1920), 47 
O. L. R. 251 ; 18 O. W. N. 58— CAN. 


(William) Co., L r n>., [1925] 1 L>. L R. 
1001.— CAN. 

PART I. SECT. 10, SUB-SECT. 3.-C. 

c ). - - - J— A clause m n policy of 
fit ( insurance whereby the parties 
agreed that, if unv difference should 
arise us to the amount of loss, it should 
he submitted to arbn., but which did 
not proWdo that the determination of 
the insurei’s liability should he post- 
poned until the loss bud boon ascer- 
tained : — 1 1 ild : not to be a reason for 
staving an action by the insured on the 
policy — Gkanciiuk v. Springfield 
Fire Marine Insurance Co., [1925] 
1 1). L. R. 857 ; [1925] 1 W. W. R. 
272 ; 35 Man. L. R. 139.— CAN. 

si. Arbitration Act, R. S. JVf., 1913 
(r. dh— Agreement to re fir tg foreign 
court. ] — Sect. G of the above Act enables 
deft, to take ad vantage of an agree- 
ment to refer disputes to arbn. by an 
application to stay proceedings in the 
action. A clause in an agreement pro- 
viding for the reference of any disputes 
which may arise to the decision of a 
foreign ct. is a submission within s. G. — 
Brand v National Life Assurance 
C o. of Canada, [1918] 3 W. W. R. 
858.— CAN. 

PART I. SECT. 10, SUB-SECT. 5. 

339 iii. .] — When the ct. has 

been apprised that a suit has been 
instituted in contravention of an arbn. 
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367. AM. Annotation : — Consd. Metropolitan 

Tunnel & Public Works v. L. Elec. Ry., 
[1920] Ch. 371. 

372. Add . Annotation: — As to (1) Apld. Metro- 

S olitan Tunnel & Public Works v. L, Elec. 
Ly., [1926] Ch. 371. 

372a. .] — Pltfs. agreed with defts. to execute 

railway works at prices contained in schedules 
amounting to £359,383 Os. 10d., &» with the 
addition thereto of 10 per cent, for “ general 
contingencies,” amounting in the aggregate 
to £395,321 Os. lid., & there was incorporated 
in the contract a letter from defts. accepting 
pltfs.* tender for that sum. The contract 
provided for the payment by monthly instal- 
ments on the certificate of defts.* engineer at 
the rate of 90 per cent, of the value of^ the 
work actually executed, the remaining 10 
per cent, to be treated as a retention fund, & 
further provided that any question arising 
between the parties in connection with the 
contract, or as to the construction or meaning 
of the contract, should be referred to the 
decision of an engineer to be agreed upon, or, 
failing agreement, to be nominated by the 
President for the time being of the Institute 
of Civil Engineers, & such submission should 
be deemed a submission to arbn. within the 
Act of 1889. An originating summons 
having been taken out by pltfs. for the deter- 
mination of the question whether upon the 
true construction of the contract, for the 
purpose of the monthly payments to be made 
to pltfs. thereunder, the value of the work 
executed was to be ascertained by adding to 
the prices contained in the schedules a pro- 
portionate amount of the sum there in pro- 
vided for “ general contingencies,'* defts. 
moved for a stay of proceedings under the 
summons: — Bela: there was a clear & 
definite contract between the parties that the 
matter in dispute should be referred to an 
arbitrator as being a person who possessed 
the necessary technical knowledge for dealing 
with the subject-matter of the contract ; if 
the ct. allowed the action to proceed evidence 
would be necessary in order to put the ct. 
in a position to determine the technical 
meaning of the expression “ general con- 
tingencies ” & a number of other expressions 


used in the contract ; the meaning of those 
expressions in an engineering contract would 
be perfectly familiar & would present no 
difficulty to the engineer to whom the parties 
had agreed to refer the decision of their 
disputes ; the case was not one which 
involved a simple question of law, & pltfs. 
had not discharged the onus of showing that 
the dispute was one which ought not to be 
referred to arbn., & the arbn. ought to 
proceed. — Metropolitan Tunnel & Public 
works t>. London Electric Ry. Co., [1920] 
Oh, 371 t 95 L. J. Ch. 240 ; 135 L. T. 35, 
C. A. 

379a. Matters in dispute including important con- 
stitutional question.] — Anglo-Newfound- 
land Development Co. v. R., No. 310a, 
ante . 

380. Add. Annotation : — Consd. Smith v. Martin, 
[1925] 1 K. B. 745. 

383. Add. Annotation : — As to (1) Refd. Metro- 
politan Tunnel & Public Works v. L. Elec. 
Ry., [1926] Ch. 371. 

391. Add. Annotation: — Refd. Metropolitan Tun- 
nel & Public Works v. L. Elec. Ry., [1926] 
Oh. 371. 

394. Add. Annotation : — Mentd. Metropolitan Tun- 
nel & Publio Works v. L. Elec. Ry., [1926] 
Ch. 371. 

400. Add. Annotation : — Refd. Metropolitan Tun- 
nel & Public Works v. L. Elec. Ry., [1920] Ch. 
371. 

402a. Summons lor discovery.] — A party to a 
written contract containing an agreement to 
refer disputes to arbn. was sued for breach 
of the contract. He was unaware that the 
contract contained an agreement to refer. 
Pltfs. in the action took out a summons for 
discovery. Deft, asked for discovery also, 
& an order for mutual discovery was made. 
He then became aware of the agreement to 
refer & applied for a stay of proceedings in 
the action : — Held : he had taken a step in 
the •proceedings within the Act of 1889, s. 4, 
& therefore was not entitled to a stay. — 
Parker, Gaines & Co. v. Turpin, [1918] 1 
K. B. 358 ; 87 L. J. K. B. 357 ; 118 L. T. 
340 ; 02 Sol. Jo. 331, D. C. 

408a. Granting of flat — Petition of right.] — 


PART 1. SECT. 10, SUB-SECT. 0.—D. 

369 i. Only Question one of law. ] — 
Held : the quoHfclon (should bo deter- 
mined in tdio course of the action itself. 
— Oraiiam v. Provident Luk As- 
surance Co., [1922] N. Z. h. It. 718. — 
N.Z. 

374 ill. J — An Important ques- 
tion of law being involved, the ct. in 
the exercise of its discretion, refused 
to stay the action — Richardson v. 
Army, Navy & General Ahhurangk 
Absoon., Lti>., [1924 J 2 I. K. 96.— 1R. 

874 Iv. ,1—-Anglo-Pkrsian Oil 

Co., Ltd. (Madras) v. Pancuapakeha 
Aiyar (1923), I. L. It. 47 Mad. 164.— 
IND. 

ak. J Fundamental Questions of law.] 
— Ou motion by defts, to stay the pro- 
ceedings, Sc to refer the matters in 
dispute to defts.' surveyor: — Held : 
fundamental questions of law were 
Involved which should be tried in an 
action. Motion refused. — Hogg v. 
Belfast Corpn., (1910} 2 I. R. 305. — 
1R. 


PART 1. SECT. 10, SUB-SECT. 6.— E. 

376 vl. . 1 — In an action for specific 

performance of a contract, deft, applied 
for stay of proceedings under cm arbn. 


clause : — Held : the dispute going to ) 
the making of the contract was not 
within the arbn. clause, & stay refused. 
— McIntosh v . Layfikld, [19191 1 
W. W, It. 5U0.— CAN. 

376 vli. .) — On a motion by 

defts. to stay proceedings Sc to refer 
the matters in dispute to arbn. : — 
Held : the matters in dispute were 
outside the arbn. clause, Sc motion 
refused. — H ogg v. Belfast Corpn., 
[19191 2 I. It. 305.— IR. 

383 i a. — .3 — The ots. should be 
reluctant to permit an appeal to them 
by one of the parties to an agreement 
to refer, questions that may arise 
between them to a domestic forum 
rather than the ordinary cts., when the 
agreement is couched in tfide terms.— 
Stokks-Strprens Oil Co, v . Mc- 
N aught, [1918] 2 W. W. R. 124.— 


ei. .] — The application for a 

stay is too late if inode after delivery 
of tho defence. — Brand v. National 
Life Assurance Co. of Canada, 
[19181 3 W. W. R. 858.— CAN. 

ti . .] — An application for stay 

of proceedings before deft, has tiled 
his written statement or taken any 
other step in the suit docs not con- 
stitute taking a step in tho pro- 
ceedings within Arbn. Act, s. 19, so 
as to operate as a bar. — Joylall Sc Co. 
v. Gopibam Bhotica (1920), I. L. R. 
47 Calc. 611.— IND. 

396 i. Security for costs. ]— Defts. 
were hold to be precluded from moving 
for an order staying proceedings in an 
action, by having previously issued & 
served on order for seourity for costs. — 
Heistein Sc Sons v. Polson Iron 
Works, Ltd., (19201 46 O. L. R. 3§5.— 


PART I. SECT. 10, SUB-SECT. 7. 

si. After appearance .] — An applica- 
tion must be made after Appearanoe, 
Sc where appearanoe is not requisite 
the application may be made at any 
time before taking any other step in 
the proceedings, — Harrison, etc. v. 
OWPIN, (1921J V. L. R. (43.— A US. 


398 i. Summons for directions.}— 
If a party on a summons for directions 
takes objection, this is a “ step in the 
action " & prevents him applying for 
a stay of the action, although he may 
say at the time he intends to apply 
for a stay. — Buckley v. Queen In- 
- , (1923) 3 D. L. R. 103.— 
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Anglo-Newfoundland Development Co. 
v. R., No. 316a, ante . 

410. Add . Annotation — Mentd. Metropolitan Tun- 
nel & Public Works v. L. Elec. By., [1926] Ch, 
371. 

413. Add . Annotation: — Mentd. Prosperity v. 
Lloyds Batik (1923), 39 T. L. B. 372. 

419. Add. Annotations : — Mentd. Hogarth Shipping 
Co. v. Blyth, Greene, Jourdain, [1917] 2 
K. B. 534 ; North Shipping Co. v. Bank (1920), 
43 T. L. R. 82. 

420. Add. Annotation : — Mentd. Blackburn Bobbin 
Co. v. Allen, [1918] 1 K. B. 540. 

442. Add . Annotation : — Mentd. Samuel v. Dumas. 
[1924] A. O. 431. 

503. Add. Annotation : — Refd. Re Cogstad & New- 
sum, [1921] 1 K. B. 87. 

621. Add. Annotations : — Mentd. Hogarth Shipping 
Co. v. Blyth, Greene, Jourdain. [1917] 2 
K. B. 534 ; North Shipping Co. v. Bank ( 1920), 
43 T. h. R. 82. 

565. After this case, following “ D. By Lunacy . — 
See case infra” add as follows : — 


E. Other Cases . 

565a. Frustration of adventure — Charterparty con- 
taining arbitration clause.] — Resps. agreed 
to place their steamship at the disposal of 
applts. on Mar. 1, 1917, & applts. agreed to 
employ her on specified terms for ten months 
from the date when she was delivered to 
them. The charterparty contained a clause 
by which all disputes arising out of the con- 
tract were submitted to arbn. The ship was 
requisitioned by the Govt, before Mar. 1, 
1917, & was not released until Feb. 1919. 
Applts. then refused to take delivery of her. 
An arbitrator awarded resps. damages for 
breach of contract, & they brought an action 
upon the award : — Held : there had been in 
1917 a frustration of the charterparty which 
forthwith brought to an end the whole con- 
tract, including the submission to arbn., & 
the contract being executory the arbitrator 
had not jurisdiction. — H irji Mulji v. Giiicong 
Yue S.S. Co., [1920] A. C. 497 ; 95 L. J. P. C. 
121 ; 134 L. T. 737 ; 42 T. L. B. 350 ; 31 
Com. Cas. 199 ; 17 Asp. M. L. O. 8, P. C. 

Annotation . - Distd. Do La Gaulo v. Worsnop (1927), 9G L. J . 

Ch. 140. 


Part II. — The Arbitrators and Umpire. 


582. Add. Annotation : — Mentd. Macaulay v. 
Guaranty Trust Co. of New York (1927), 44 
T. L. B. 99. 

627. After this case insert, “ See , note, Administra- 
tion of Justice Act, 1920 (c. 81), s. 16.” 

629. Add. Annotation: — As to (3) Distd. Re 
Bjornstad & Ouse Shipping Co., [1924] 2 
K. B. 073. 

629a. Discretion of court to refuse to appoint 

except upon terms.] — On an application 
under the Act of 1889, s. 5, to appoint an 
arbitrator the ct. has a discretion & may 
in a proper case refuse to make an appoint- 
ment except upon terms. 

A contract between British shipbuilders & 
foreign shipowners for the building & pur- 
chase of certain ships contained a clause 
referring disputes & differences to the de- 
cision of a single arbitrator in accordance 
with the Arbn. Act. Disputes having arisen 
the foreign firm duly gave notice to the British 
shipbuilders to appoint an arbitrator, &, on 
their refusal to do so, applied to the ct. under 
sect. 5 of the Act to appoint an arbitrator : — 
Held : in the case of an application for arbn. 


by a foreigner residing out of the jurisdiction 
the ct. had an absolute discretion in assenting 
to or refusing the application, & in the former 
case the ct. could attach any reasonable 
condition, such as making an order for 
security for the costs of the proceedings, to 
the granting of the application. — Jte Bjorn- 
stad & Ouse Shipping Oo., [1924] 2 K. B. 
673 ; sub nom. Bjornstad v. Ou^e Shipping 
Co., 03 Li. J. K. B. 977 ; 131 L,. T. 663 ; 40 
T. L. B. 636 ; 68 Sol. Jo. 754 ; 30 Com. Ca*. 
14, C. A. 

630. Add. Annotation Folld. Richardsons & 
Bradley v . Bernhard, [1025] 2 K. B. 121. 

630a. .] — A contract for the sale 

of goods was entered into between B , the 
seller, & R., who, so far as appeared from the 
contract, were the buyers. The contract 
contained an arbn. clause. The goods de- 
livered in pursuance of the contract were 
despatched to a foreign firm, who complained 
of their quality. Thereupon the foreign 
firm & R., who said they had rruroly acted 
as agents for that firm, claimed to have the 
dispute as to the quality of the goods sub 


PART 1. SECT. 12, SUB-SECT. 2. 

441 !. Powers dr duty of court .] — An 
arbn. as to the vaiuo of property 
became abortive because of the failure 
ol the persons appointed to act as 
arbitrators to agree : — Held : it was 
the duty of tbo ct. in working out a 
contract which provided for such 
arbn. to receive evidence of such value 
& 4o deoido the question. — Calgary 
City v . Blow, [1925] 3 D. L. R. 1165 ; 
[1925] 3 W. W. 11. 225.— CAN. 

PART I. SECT. 13, SUB-SECT. 1.— B. 

494 !i. Submission by Croton in 

right of Dominion.] — Ontario Arbn. 
Act, b. 5. making a submission to arbn. 
irrevocable except by leave of the ot.. 
does not apply to a submission by the 
Crown in right of the Dominion. — 
Gauthier 9 . R. (1916), 56 S. C. It. 
176 ; 40 D. L. R. 368.— CAN. 


PART II. SECT. 1, SUB-SECT. 2.— A. 

n. Add as follows : — Revsd. sub nom. 
Inverness Ry. Sc Coal Co. v. McIsaac 
(1905), 37 8. C. R. 134. 

o i. Objection to — Whether main- 
tainable .] — Where an agroemout with 
an incorporated club provides that it 
shall be compensated for damage from 
the acts which the agreement authorises 
the other party to perform, it is not 
open to such party to object that 
notice of the appointment. In pursuance 
of the agreement, of the club’s arbitra- 
tor is not properly signed . — Re Winni- 



PART II. SECT. 1, SUB-SECT. 2.— B. 

y li. — .] — A motion to ap- 

point an arbitrator under s. 8 of the 


abovo Act on the refusal of the mum 
oipality to appoint its arbitrator 
refused on th * ground of lack of juris 
diction. — Golp v. South Vancouver, 
[1918] 3 W. W. R. 585.— CAN. 

See, also, Vol. II., p. 409, case n. 

PART II. SECT. 1, SUB-SECT. 4. 

618 1. Time for appointment .] — 
Synoi> op Huron ij. Flkoubon (1924), 
66 O. L. It. 161.— CAN. 

PART II. SECT. 1, SUB-SECT. 6. 

■m. Original nominee incapable of 
acting. 1— A party to an arbn. has power 
to appoint another arbitrator in place 
of a first who has rendered himself 
incapable of acting . — Re Weilkr 
Brothers 8c City of Victoria Corpn. 
(1917), 24 B. C. R. 148.— CAN. 
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mitted to arbn. B., while willing to go to 
arbn. os between himself & R., refused to 
assent to an arbn. to which the foreign firm 
were parties, maintaining that he had sold 
to R. as principals. R. & the foreign firm 
then took out a summons for the appointment 
of an arbitrator pursuant to the Act of 1880, 
s. 5 : — Held : it being in dispute whether 
there was a submission between B. on the 
one hand & R. & the foreign firm on the 
Qther, there was no “ matter ” pending in 
the ITigh Ct. as between those parties ; 
therefore an appeal from an order for the 
appointment of an arbitrator was not in a 
matter of practice & procedure within R . S. O. I 
Ord. 54, r. 28, consequently, it lay not to 
the Ot of Appeal, but to the Div. Ct. — 
Richardsons & Bradley & Co. v. Bern- 
hard, [1925] 2 K. B. 121 ; 04 L. J. K. B. 
091 ; 133 R.T. 284, D. O. 

633. Add. Annotation : — Mentd. Dibble v. Wilts 
& Somerset Farmers, [1 923] 1 Ch. 342. 


639. Add. Annotations : — Mentd. A.-Ck for 
Manitoba v. Kelly, [1922] 1 A. C. 268; 
Kelantan Government v. Duff Development 
Co., [1923] A. C. 395. 

686. Add. AnnoicUion : — Mentd. Samuel v. Dumas. 
[1924] A. C. 431. 

696. Add. Annotation : — Refd. Paterson v. Ardros- 
san Harbour Co. (1926), 19 B. W. C. C. 621. 
704. Add. Annotation : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

791. Add. Annotation : — Refd. Boynton v. Richard- 
son (1924), 69 Sol. Jo. 107. 

793. Add. Annotation — Refd. Wisbech R. C. r. 
Ward, [1927] 2 K. B. 556. 

794. Add. Annotations : — As to (1) Consd. Wisbech 
R 1). C. v. Ward (1927), 91 J. P. 200. Refd. 
Brightman v. Tate, [1919] 1 K. B. 463. As 
to (2) Folld. Boynton v . Richardson (1924), 
69 Sol. Jo. 107. 


Part III. — The Hearing, 


816a. Act of 1889, s. 2, Sched. I. (f) — Against 

Crown— “ Subject to any legal objection.”]— 
(1) In an arbn. for the determination of 
disputes under a contract between the 
Shipping Controller on behalf of Ilis Majesty 
& another party, the arbitrators or umpire 
have no lurisdiction under Sched. 1 (/), in- 
corporated in sect. 2 of the ubove Act, or 
otherwise, to require the Shipping Controller 
to make discovery of the documents in his 
possession or power relating to the matters in 
question. (2) In Sclied. 1 (/), incorporated 
in sect. 2 of the above Act, the words “ subject 
to any legal objection ” apply to all the subse- 
quent provisions of the clause, including not 
only the provision that the parties shall pro- 
duce before the arbitrators or umpire all hooka, 
etc., within their possession or power, but 
also the provision l hat the parties shall “ do 
all other things which . . . the arbitrators or 
umpire may require.”— lie Socii':te Res 
Ri unis & Shtppino Con- 
troller, [1921 | 3 K. B. 1 ; sub ‘Horn. SocitfTlS 
Rich Affri-teurh Ri'unih v. Shipping Con- 
troller, 90 R. J. K. B. 812 ; 124 R. T. 727 : 

T. R. R. 460, D. C. 

A v notation : — As to (2) Refd. K uracil i» Timber Operators & 
Contractors, [1923] 2 K. It. 202. 

Discovery against the Crown generallv, sec 
Discovery, Vol. XVI 1 1., p. 60. 

817. Add. Annotations: — Consd. lie Soc. Res Affr<5* 
teurs R<5uiiis & Shipping Controller, [1921] 
3 K. B. 1 ; K uracil r. Timber Operators <& 

PART 11. SECT. 1. SUB-SECT. 6.- C. 

d(p. 408) (. Vancouver Incorjiara’ 

tion Art.] — Hi’Enckk v. City ok Van- 
couver (1922), OK D. I,. U. 747 : 30 
It. O. II. 382 ; 11922] 1 \V. W. 11. 779.— 

CAN. 

d(p. 408)ii. Cost# of applica- 
tion.) —A Supremo Ct. Judge in appoint - 
liifr an arbitrator Is acting uh persona 
desiunala. &r has no Jurisdiction under 
s. 133 (9) of the above Aet to award 
easts. — Mati ic «. Vamhu’vkk (City). 

[1917] 2 \V. \V. li. 03.— CAN. 

sn. Arbitrator incapable of acting — 

Removal of residence to United States 


Contractors, [1 923] 2 K. B. 202. Mentd. Right 
v. West, [1926] 2 K. B. 238. 

817a. Power of arbitrator to order — Refer- 

ence by consent out of court.] — In a reference 
by consent out of ct. under the Act of 1889, 
the arbitrator has jurisdiction to order cither 
pai-ty to make discovery of documents or to 
answer interrogatories on oath, by virtue of 
Sched. 1 ( / ) of the Act. — Kursell v. Timber 
Operators & Contractors, Rtd [1923] 
2 K. B. 202 ; 92 R. J. K. B. 607 ; 129 R. T. 
21 ; 87 J. P. 79 ; 39 T. R. 1R 419 ; 67 Sol. Jo. 
557 ; 28 Com. Cas. 376, D. C. 

830. Add. Annotation : — Refd. Ricketts v. Gurney 
(1819), 7 Price, 099. 

830a. .] — On an application to the Ct. 

of Excli. on the same facts as set out in 
No. 830: — Held: tho party was privileged 
during the journey, including his stay at 
Clifton, on the ground of the deviation being 
for a necessary purpose, & the delay no more 
than reasonable for the accomplishment of 
it. — R icketts v. Gurney (1819), 7 Price, 
699 ; 1 Chit. 682 ; 146 E. R. 1106. 

Annotations Refd. Spencer t*. Newton (1837), 1 Nov. & 
P. K. B. 818. Mentd. Selby v. Hills (1832), 1 Moo. 6c S. 
253. 

i 835. Add. Annotations : — Refd. A.-G. for Manitoba 
v. Kelly, [1922] 1 A. C. 268 ; Kelantan 
Government v. Duff Development Co., [1923] 
A. C. 395. 

836. Add. Annotation : — Consd. Cayzer, Irvine v. 
Board of Trade (1926), 95 L. J. K. B. 1054. 


of America — Arbitration Act , 1909.] — 
Where an arbitrator had removed his 
residence to Buffalo, N.Y., & was not 
expected to return: — Held : the ap- 
pointment of a new arbitrator was 
justified as the first was " incapable 
of acting ’* within s. 7 of tho above Aot. 
— Re McNaijoht & Stokks-Stephkns 
Oil Co. (Vo. 2), [1916] 3 W. W. K. 337; 
43 1). L. It. 7. — CAN. 

PART II. SECT. 5, SUB-SECT. 4. 
sp. Action for return of excess paid 
— Payment by one cheque to arbitrators 
jointly — Form of judgment. y— The judg- 
ment should be against each deft, for 
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the Bum received by him in excess of 
the amount to which ho was entitled. — 
Canadian Northern Ry. Co. v. 
Ousley, [1918] 2 W. W. R. 1005 ; 11 
Sask. L. R. 282 ; 42 D. L. R. 772.— 
CAN. 

PART HI. SECT. 2, SUB-SECT. 4. 

883 ill. .] — There is no 

statutory rule that if an arbitrator pro- 
ceeds ex parte without giving notice of 
his intention to proceed in that man- 
ner, tho award made by him must bo 
set aside. — U daichand Panna Laix 
v. Debibux Jewanram (1920), I. L. R. 
47 Calc. 951.— IND. 
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840. Add . Annotation : — Refd. R. v. Sullivan. 
[1923J 1 K. B. 47; R. r. Harris, [1927J 2 

K. B. 587. 

841a. Whether entitled to act as advocate lor party 
appointing him.] — An arbitrator appointed 
to act for one of the parties to a commercial 
dispute is not justified in taking up the 
position of an advocate for the party appoint- 
ing him, but should act impartially. — Roff 
v. BRITISH & French Chemical Manufac- 
turing Co. & Gibson, [1918] 2 K. B. 077 ; 
87 I,. J. K. B. 990 ; 119 L. T. 430 ; 34 T. L. R. 
485 ; 02 Sol. Jo. 020, C. A. 

841b. .] — French Government v. Tsuru- 

shima Maru (Owners), No. 1022a, post . 

862. Add. Annotation : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 081. 

874. Add. Annotation : — Refd. Royal Commission 
on Sugar Supply e. Kwik-TIoo-Tong Trading 
Soc. (1922), 38 T. L. R. 084 

888a. Agreement to dispense with 

notice.] — F rench Government v. Tsuru- 
hiiima Maru (Owners), No. 1022a, post. 

906. Add. Annotations -As to (1) Apprvd. & 
Folld. Oppenheim v. Mahomed Haneef, 
1922] 1 A. (/. 482. Refd. Scriinaglio v. 

Thornett & Felir (1924), 131 L. T. 174. 
.is to (2) Apprvd. & Folld. Oppcnhcim v. 
Mahomed llaneef, [1922] 1 A. C. 482. Refd. 
Nerimaglio v. Thornett & Fein* (1924), 131 

L. T. 174. 

939. Add. Annotation Refd. Royal Commission 
on Sugar Supply r. Kwik-lloo-Tong Trading 
Soc. (1922), 38 T. L. R. 081. 

941. Add. Annotation : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Uoo-Toug Trading 
Soc. (1922), 38 T. L. R. 084. 

943. Add. Annotation : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

949a. - -.J- An arbitrator appointed under 

Agricultural Holdings Act, 1908 (c. 28), for 
the purpose of determining claims & com- 
pensation payable in respect of ( inter alia) 
certain fixtures, hay A straw left by the 
tenant on his farms, & hay A straw removed 
by him after the determination of the tenancy, 
held two sittings & then gave notice that he 
had been waiting to be supplied with informa- 
tion as to the hay A straw sold oil A warned 
the parties that if it was not supplied 
promptly he would have to bold another 
sitting. After an interval of less than a 
fortnight he gave further notice that he would 
go to the farms on a specified date “ to value 
the hay A straw A to receive an account of 
the hay A straw removed.” The tenant not 


1 laving such an account ready & thinking that 
the only question to bo dealt with was a 
valuation of the stacks of hay A straw 
remaining on the farm did not attend by 
liimself or his representative, but his foroman 
was present to point out A give information 
about the stacks on the farms. While there 
the arbitrator, besides valuing the stacks, 
questioned the foreman as to the hay A straw 
removed. Immediately afterwards lie closed 
the hearing A made an award in which lie 
dealt with the claim for hay A straw removed 
on the basis of the foreman’s evidence, which 
had not been tendered by either party, A was 
taken in the presence only of the landlord’s 
representative. Lie did not deal wdtli the 
question of the fixtures, but purported to 
reserve' power to deal with them, if required : 

Held : the award must bo set aside as the 
arbitrator had been guilt y of legal misconduct 
in taking evidence in the absence of, A 
without previous notice to, the tenant. — 
Re O’Conor A Wiiitlaw’s Arbitration 
(1919), 88 JL. J. K. B. 1242, C. A. 

949b. .] — In an arbn. between sellers A buyer 

arising out of the rejection by the latter of 
certain goods which he alleged did not 
correspond to the contract description, the 
arbitrators heard the evidence of each of the 
parties in the absence of the other. No 
objection was made at the time to this pro- 
cedure. An award having been made in 
favour of the sellers, the buyer moved to set 
it aside : — Held : the award must bo set 
aside, as the arbitrators had acted im- 
properly in hearing the evidence on behalf 
of one party in the absence of the other. — 
Ramsden (W.) A Co. v. Jacobs, [1922J 1 
K. B. 040 ; 91 L. J. K. B. 432 ; 120 L. T. 
409 ; 20 Com. Cun. 287, I). C. 

949c. Evidence immaterial.! -- It is mis- 

conduct which may justify the setting aside 
of an award if the arbitrators hear evidence 
in the absence of the parties, even though the 
evidence so received is immaterial. It makes 
no difference tnat the arbitrators could not 
properly have made any other award than 
that which they did make, A it is quite im- 
material whether the evidence wrongly 
admitted helped the arbitrators to a right 
conclusion or a wrong conclusion, A the cl. 
cannot inquire to what extent their minds 
were affected by such evidence.— Royal 
Commission on Sugar Supply v. Kwik- 
Hoo-Tong Trading Society (1922), 38 

T. L. R. 084, J). C. ; subscqiu'?it proceeding. s, 
sub nom. K^vik-Uoo-Tong Trading Society 
v. Royal Commission on Sugar Supply 
(1923), 129 L. T. 500. 

952. Add. Annotation : — Refd. Royal Commission 


PART III. SECT. 2, SUB-SECT. 8. -A. 

f i. .] — An arbitrator can- 

decide the coho submitted to him 
on his own knowledge & without 
taking evidence, unless the terms of the 
reference especially permit him to do 

80. liACHMI NaKAIN V. 8HEONATU 

Povde (1919), I. L. R. 42 All. 185.— 
IND 

P i. . ] — In an agricultural 

referenco when the general question 
submitted was a matter depending 
upon opinion : — Held : the oversman, 
himself a farmer A skilled valuer, was 
able to form a just A conscientious 
opinion without the necessity of hear- 
ing evidence. — F letcijer r. Robert- 
80 x (1919), 56 8c. L. R. 305; [1919] 
‘ * L. T. 260.— SCOT. 


I PART III. SECT. 2, SUB-SECT. 8.- B. 

938 v. .J — An award was set 

aside for the taking of evidence by the 
arbitrator in the absence of tbo other 
arbitrators A of one of the parties. — 
lie Snider A Miller’s Arritratiox, 
11924) 4 I). L. K. 313; 3 W. W. It. 
226— CAN. 

938 vi. .] — One of tho parties 

to an arbn. sought reduction of tho 
arbiter’s award on the ground thut 
the arbiter had examined witnesses 
without that party being present or 
being represented: — 7 1 eld: as tbo 

arbiter had decided tho question in 
that party’s favour, he had suffered 
, no injustice, A reduction refused.— 
llLA< k r. WlI.LUMri A Co fWlfillVW) 


Ltd., 11 924 J S. C. (II. L.) 22 — SCOT. 

938 vii. — — — An arbitrator hcunl 
evidence from one party In the absence 
of his opponent, A alwi took evidence 
in the absence of both purths Tho 
award was consequent^ set aside by 
the cl. — B urns d. Bukne (1922), 43 
N. L. It. 461.— S. AF. 

938 viii. Tin unt/nre.} — Arbitra- 

tors having ditlond, tho matter was 
submitted to an umpire, who made 
inquiries in tho absence of deft., hub 
denied that lie hud recorded any evi- 
dence at the tune —Held : in making 
these inquiries Iho umpire was guilty 
. yf misconduct.- Abdi l Hamid v. Mu* 

I HAMM a D Ai/.vl (1927), I. L. It. 
Jj'ih. 329. 


J S. 



Oases 952— 1089a. English and Empire Digest Supplement. 


on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. I». R. 684. 

956. Add Annotation : — Retd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

966. Add. Annotation : — Retd. Royal Commission 
on Sugar Supply v . Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 084. 

960. Add. Annotation : — Retd. Royal Commission 
on Sugar Supply i . Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

964. Add. Annotation : — Retd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. I,. R. 684. 

969. Add. Annotation : — Folld. Caven v. Canadian 
Ry. (1926), 133 L. T. 774. 

1000. Add. Annotation : — Retd. Kursell v. Timber 
Operators & Contractors, [1923J 2 K. B. 202. 

1022a. .] — In commercial arbns. 

the practice is that, unless the parties give 
notice that they desire to attend personally 
or by their solr. or counsel, the arbitrators 
present the evidence & arguments to the 
umpire & have full power to act as advocates. 
In an arbn. on a chartorparty the umpire 
without hearing the parties made his award 
on the case as presented by the arbitrators. 
On a motion to sot aside the award on the 
ground of misconduct by the umpire : — 
Held : there was no evidence of misconduct 
by the umpire, & the motion failed. 

In arbn. proceedings primd facie the com- 
mon law rule applies that the parties should 
have notice of the proceedings so that they 
could uttend them, if desirous of so doing, 
& the only way in which the rule can he 
departed from is by agreement, & the ct. 
would give elTeet to their agreement (Atkin, 
L.J.).— French Government v . Tsuhu- 
shima Mawu (Owners) (1921), 37 T. B. K. 
961, C. A. 

Annotation : — Retd. Bourgeois t\ Weddell, 11024] 1 K. B. 

5 30. 

1023a. Right to call arbitrator as witness.] — A 

dispute arose between the buyer <fe sellers of 
a quantity of meat as to its quality. The 
buyer sent K. to inspect & report uppn the 
meat. The dispute having been referred to 
arbn., the buyer appointed K. as nis 
arbitrator. The arbitrators having failed 
to agree upon their award the matter was 
referred to an umpire, & the buyer then 
proposed to call R. as a vHtness before the 
umpire to prove the state of the meat. The 
sellers objected to the competency of K. as 
a witness on the general principle tliat an 
arbitrator was disqualified from giving evi- 
dence in the arbn. proceedings : — Held : as 
it was a commercial arbn. K. was not dis- 
qualified from giving evidence before the 
umpire, notwitlistanding that he had acted 
as arbitrator. — Bourgeois v. Weddell & 
Co., Cl 924] l K. B. 639 ; 93 L. J. K. B. 232 ; 


130 L. T. 636 ; 40 T. L. R. 261 ; 68 Sol. Jo. 
421 ; 20 Com. Cas. 152 j 88 J. P. Jo. 26, D. C. 

1034. Add. Annotation : — Reid. He Cogstad & 
Newsum, [1921] 1 K. B. 87. 

1085« Add. Annotation : — Retd. Czamikow v. Roth, 
Schmidt (1922), 127 B. T . 824. 

1036. Add. Annotation : — Refd. Czamikow v. Roth, 
Schmidt (1922), 127 B. T. 824. 

1036a. .1 — A contract for the sale 

of sugar provided that the contract was 
subject to the rules of the Refined Sugar 
Assocn. The rules required that all members 
of the assocn. making contracts subject to 
those rules should refer any disputes arising 
out of such contracts, including any questions 
of law, to the arbn. of the council of the 
assocn. ; As by r. 19 : “ Neither buyer, seller, 
trustee in bkpey., nor any other person as 
aforesaid shall require, nor shall they apply 
to the ct. to require, any arbitrators to state 
in the form of a special case for the opinion 
of the ct. any question of law arising in the 
reference, but such question of law shall be 
determined in the arbn. in manner herein 
directed.” A dispute between the buyers & 
sellers was referred to the arbn. of the 
council. The buyers requested the arbitra- 
tors either to state their award in the form of 
a special case under the Act of 1889, s. 7, or 
alternatively to state a case for the opinion 
of the ct. under sect. 19 upon certain points 
of law arising in the reference, or to give them 
an opportunity of applying to the ct. for an 
order directing them to state a case. The 
arbitrators, thinking themselves precluded 
by r. 19, refused to comply with that request, 
& made their award without giving the buyers 
an opportunity of applying to the ct. for an 
order. The buyers move to set aside the 
award on the ground of misconduct of the 
arbitrators in so refusing : — Held : r. 19 & 
the agreement embodying it were contrary 
to public policy & invalid, as involving an 
ouster of the statutory jurisdiction of the 
cts. under the Arbn. Act, & the award must 
bo sot aside. — C zarnikow v. Roth, Schmidt 
& Co., [1922] 2 K. B. 478 ; 92 L. J. K. B. 81 ; 
127 L. T. 824 ; 38 T. B. R. 797 ; 28 Com. 
Cas. 29, 0. A. * 

1037. Add. Annotations : — Refd. Buerger v. Bar- 
nett (1919), 89 B. J. K. B. 161 ; Czamikow 
r. Roth, Schmidt, [1922] 2 K. B. 478. 

1039. Add. Annotatio?is : — Mentd. Cornelius v. 
Phillips, [1918] A. C. 199 ; Anderson v. 
Daniel, [1924] 1 K. B. 138. 

1039a. Well-defined question of law must be 

formulated.] — An arbitrator should not state 
a special case except upon some well-defined 
questions of law & should insist that the party 
asking him to state a case should formulate 
the questions upon which he desires it to be 
stated. It is improper for an arbitrator to 
state a case merely asking generally for the 
opinion of the ct. on any questions of law 


959 v. .] — An awurd was set 

aside because, In considering the name 
after the heuriug, an arbitrator, hi (he 
absence of & without notice to the 
parties, Interviewed & got information 
from one who had been a witness on 
the hearlug . — He Yukon Gold Co. 
& Moreau. (1921] 1 W. W. XL 760 ; 
67 D. L. R. 229. — CAN. 

969 vi. . I — Where the arbitrator 

had token evidence in the absence of 
both parties : — Held : the award 


should be set abide. — B urns v . Burns 
(1922), 43 N. L. K. 461.— S. AF. 

PART III. SECT. 2, SUB-SECT. 8.— C. 

968 *. P. Latham v. Foster’s 
Australian Fibres, Ltd., 11026) 
V. L. It. 427.— AUS. 

PART III. SECT. S, SUB-SECT. 1. 

1084 v. Arbitration Act. R. S . O.. 

1914 (c. 65).) — A oaee may bo stated 

130 


by the arbitrators under s. 29 of the 
above Act. — Re Toronto General 
Trusts Corpn. & MoConkry (1918), 
41 O. L. R. 314 ; 13 O. W. N. 281.— 
CAN. 

m I. .] — A oase stated by arbi- 
trators, under Arbn. Act, R. S. O., 
1914 (©. 66), s. 22, for tho determination 
of the ct., is now to be heard by a Judge 
in the Weekly Ct . — Re MoConkey’s 
Arbitration (1918), 42 O. L. R. 380 ; 
140 W. N. 31 ; 43 D. L. R. 732.— OAN. 
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involved. — Williams v. Manissalian Fibres 
( 1923), 29 Com. Cas. 42, C. A. 

1043. Add. Annotation : — Mentd. Re Cogstad & 
NewBum, [1921] 1 K. B. 87. 

1047. Add, Annotation : — Refd. Czarnikow v. Both, 
Schmidt (1922), 127 L. T. 824. 

1049. Add, Citation : — On appeal , [1914] 1 Oh. 
300, C. A. 

Add, Annotations: — Mentd. R. v, Bedfordshire 
County Council, Ex p . Sear, [1920] 2 K. B. 405 ; 
Morris v, Harris, [1927] A. C 252 

1051a. Application to stay proceedings — 

Until security for costs given.] — The Oort, of 
an independent State made with a co. a 
contract containing an arbn. clause. An 
arbn. to ok. place Ac was divided into two 
parts, the first being as to whether the Govt, 
had committed a breach of contract. The 
result of this part of the arbn. was that an 
award was given in favour of the co. Ac the 
Govt, was ordered to pay costs. The second 
part of the arbn. as to the amount of damage 
then began, A when the evidence had been 
closed the Govt, asked the arbitrator to state 
an advisory case for the opinion of the ct., 
but the arbitrator refused to do so . The Go vt. 
then issued a summons asking that the 
arbitrator might be ordered to state a case, 

& thereupon the co., applied that all further 
proceedings might be stayed until tho Govt. 
(1) had paid the costs which it had been 
ordered to pay, A (2) had given security to 
answer the costs of the matter A of the 
arbn. : — Held : so far as concerned the 
summons for a case to bo stated the Govt, 
was in the position of a pltf., & it could not 
rely on its foreign sovereignty, A being out 
of the jurisdiction must give security for the 
costs of the summons, but the rest of the co.’s 
application must stand over to be dealt with 
on the hearing of the summons. — Duff 
Development Co., Ltd. v, Kelantan 
Government (1926), 41 T. L. R. 375 ; sub 
nom. Re Duff Development Co., Ltd. A 
Kelantan Government, 09 S. Jo. 491. 

1053. Add, Annotations : — Consd. Duff Develop- 
ment Co. v, Kelantan Government (1925), 

41 T. L. 11. 375. Refd. Nortliwood v. L. <\ C. 
(1927), 137 L. T. 49. Mentd. Manbre Saccha- 
rine Co. v. Cora Products Co., [1919] 1 K. B. 
198 j Cogstad v. Newsum, [19 21) 2 A. C. 528. 

1054. Add, Annotation : — Refd. Cogstad v. New- 
sum, [1921] 2 A. C. 528. 

1055. Add, Annotations : — As to ( 1) Consd. Cogstad 
v, Newsum, [1921] 2 A. C. 528. As to (2) 
Refd. Cogstad v , Newsum, [1921] 2 A. 0. 628. 

1056. Add. Annotatio7is : — Consd. Noithwood v. 

L. C. C. (1927), 137 L. T. 49. Refd. Manbre 
Saccharine Co. v. Com Products Co., [191 9 J 
1 K. B. 198; Cogstad v . Newsum, [1921] 2 
A. C. 628 ; Duff Development Co. v. Kelantan 
Government (1925), 41 T. L. R. 375. 

1057. Add. Annotations : — Consd. Cogstad v. New- 
sum, [1921] 2 A. C. 628. Refd. Larrinaga- 
v . Soc. Franco- Americ&ine des Phosphates de 
Medulla (1922), 92 L. J. K. B. 46. 

1058a. .] — A special case 

stated by an arbitrator for the opinion of the 
ct. is stated under the Act of 1889, s. 19, or 
s. 7, according as the arbitrator does or does 
not retain jurisdiction in the reference. If 
he retains jurisdiction the case is stated under 
sect. 19, A no appeal lies to the Ct. of Appeal 

13 1 


from the decision of the High Ct. upon the 
special case ; but if he makes his award 
finally, & retains no further jurisdiction in 
the reference, the case is stated under sect. 7 
A an appeal lies from the decision of the ct. 

By a submission contained in a charter- 
party disputes were referred to two arbitra- 
tors A, if they could not agree, to an umpire. 
The umpire stated for the opinion of the High 
Ct. a special case in wdiich he set out the 
facts, decided that there had been a breach 
of the charterparty, A assessed damages for 
the breach. Tho aw r ard concluded with 
these W’ords : “ The question for the opinion 
of the ct. is whether upon tho true construc- 
tion of the charterparty A the facts stated 
by me the decisions at which l have arrived 
are correct in law. If they be correct my 
award is to stand, but if incorrect in any 
particulars 1 desire that the award may be 
referred back to me for reassessment of tho 
damages due in accordance with the decision 
of the ct.” : — Held : this was not a iinal 
aw T urd ; the case was. therefore, stated under 
sect. 19 A no appeal lay to the (’t. of Appeal. 
— Cogstad (U. T.) A Co. v. Newsum (U ), 
Sons A Co., [1921] 2 A. C. 628 90 L. J. K. B. 

1293 ; 85 J. P. 253 ; 37 T. L. R. 995 ; 19 

L. G. R. 581 ; 27 Com. Cas. 11 ; sub nom. 
Lie Cogstad (U. T.) A Co. A Newsum (11.), 
Sons A Co., Ltd., 120 L. T. 05 ; 15 Asp. 

M. L. O. 309, 11. L. ; afjg. S. C. sid) 7iom. Lie 
Coostad A Co. A Newsum, Sons A Co., 
[1921] 1 Iv. B. 87, (3. A. ; previous proceedings , 
sub nom. Lord (Ownepk) v. Newsum, Sons 
A Co., Ltd., 11920] 1 K. B. 810. 

Annotation ; — Expld. & Distd. Lanmuga v. Hoc Franro- 
Anicrioaiiie doa Phoapliutra do Medulla (JU22), 1)2 

L. J. K. U. 45. 

1059. Add. Annotations : — Consd. Re WullT A 
Dreyfus (1917), 117 L. T. 583; Re Cogstad 
A Newsum, L1921] 1 K. B. 87; A.-G. for 
Manitoba v. Kolly, [1922] 1 A. C. 208 ; 
Kelantan Government v . Duff Development 
Co., [1923] A. C. 395. Refd. Re Olympia 
Oil A Cake Co. A Mac Andrew Moreland, 
[1918] 2 K. B. 771 ; Re Parsons A Brixham 
Fishing Smack Insce. Soc. (1918), 02 Sol. Jo. 
384 ; Westacott v. Hahn, L1918] 1 K. B. 
495 ; Champsoy Bhara v. Jivraj Balloo 
Spinning A Weaving Co., [1923] A. C. 480; 
Northwood v L. C. C. (1927), 137 L T. 49; 
Roberts v Anglo-Saxon Inset* Assocn (1927), 
90 L. J. K. B. 590. Mentd. Hill v. Showoll 
(1918), 87 L. J. K B. 1100 ; Payzu v. Saunders, 
[1919] 2 K. B. 581. 

1062. Add. Annotation : — Mentd. Harnett v. Bond, 
[1924J 2 K. B. 517. 

1067. Add. A7inolations : — As to (1) Refd. Lar- 
rinaga v. Soc. Franco-Amoricaine des Piios- 

g hates de Medulla (1922), 92 L. J. K B 45. 

encrally f Mentd. Motiopolitan Water Board 
v. Kingston Union Assrnt. Com., [1925] 
2 K. B. 509. 

1067a. Finality — Request to court to vary if award 
wrong in law.] — Disputes which had arisen 
under a charterparty were referred to arbn. 
A the arbitrator made his award in the form 
of a special case in which, after setting out 
the facts, A holding that the owners had 
committed a breach of the charterparty, he 
made an award in favour oi the charterers A 
assessed the damages A costs payable by the 
owners to the charterers. The case pro- 
ceeded as follows : “ The question for the 
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opinion of the ct. ie whether upon the facts 
as stated by me my award is right in law. 
If my award be correct then it shall stand ; 
but should the ct. find that it be wrong in 
law then I request that the ct. shall vary my 
award as in their discretion they may think 
fit, both as to the damages & as to the costs 
. . . except that if the ct. shall only vary my 
award on the subject of the amount of the 
damages, my discretion as to the costs of the 
reference & the costs of my award shall 
stand ” i—Ucld : the award was a complete 
Ar final award under sect. 7 of the Act of 
1889.— Laigunaga <te Co. v. Society Fhanco- 

AW EH 1 CAINE I) EH ] ’IIOSPHATKB DE MEDULLA 

(1922), 92 L. J* K. B. 45 ; 27 Com. OaB. 190. 

Annotation Mentd. Jluji JMuIJi r. Cheung Yue S.S. Co., 
i J 920] A ( J 1)7 

1070. For “ Burden of proof on party disputing 
award read “ Right to begin Burden of 
proof on party disputing award.” 

1071. For “ 99 read “ .” 

1071a. Award in alternative form- Party ! 

claiming damages entitled to begin.]— Patrick 
\ Co. r. Id *so- British Grain Export Co.. I 
Ltd. (1927). 43 f r. L. U. 721. 

1073. Add. Annotation Mentd. GraigolaMerth>i 
Go. r. Swansea Corpn. (1927), 71 So. Jo. 081. 

1075. Add. Atinoia/iofts : — Mentd, County Hotel I 


& Wine Co. v. L. & ft. W. By. (1918), 17 
Li. G. R. 274 ; S. E. By. v. Cooper, [1924] 
1 Ch. 211 ; Birkdale District Eloctric Supply 
Co. v. Southport Corpn., [1926] A. C. 365. 

1082. Add. Annotation : — Retd. Be Cogstad & 
Newsum, [1921] 1 K. B. 87. 

1083. Add. Annotation : — Refd. Buf v. Pauwels, 
[1919] 1 K. B. 660. 

1083a. Act of 1889, s. 7 — Appeal lies to Court of 
Appeal.] — Cogstad (C. T.) As Co. v. Newsum 
(H.), Sons & Co., No. 1058a, ante . 

1083b. Loss of right to appeal — Acceptance of 
award.] — In an arbn. concerning a contract 
of sale of goods the umpire stated a special 
case in which he made three #ii!ercnt awards, 
leaving the ct. to decide which was right. 
The judge having decided that the first 
award was right, applts. demanded & ob- 
tained payment of the amount of that award 
& gave a receipt therefor. They then 
appealed from the decision of the judge & 
contended that the second award was the 
right one : — Held : having demanded & 
accepted payment under the first award 
applts. were precluded from contending that 
it was wrong. — Dexters, Ltd. v. Hijx Crest 
Oil Co. (Bradford), [1926] 1 K. B. 348 ; 95 
L. J. K. B. 386 ; 134 L. T. 494 ; 42 T. L. K. 
212 ; 31 Coni. Cas. 161, C. A. 


Part IV. — The Award. 


1086. Add. Annotations ;—Mentd. A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. C. 268 ; Larriuaga 
i». Hoc*. bYaneo-Amoricaine des Phosphates de 
Medulla (1922), 92 L. J. K. B. 45 ; Rocking- 
ham Sisters of Charity r . R., [1922] 2 A. 0. 
315. 

1107a. Award signed by all three as arbitra- 

tors.] — Ruder a submission to arbn each of 
the two parties could appoint an arbitrator, 
A the arbitrators could appoint an umpire, j 
'Phe parties duly appointed arbitrators A the 
arbitrators appointed an umpire. An aw r ard 1 
was then made ts> was signed by these three 
persons, who added to their signatures the 
w r ord “ arbit rat 01*8 ” : — Held : the third per- 
son who signed the award was properly 
appointed as umpire, lie acted as umpire, & 
lie really intended to sign as umpire, A. the fact 
that he signed as arbitrator was only a matter 
to require a purely formal amendment. — 
Benauu A Co. v. Produce Brokers Co- 


Ltd. (1921). 37 T. L. R. 609 ; on appeal, 37 
T. L. Ii. 851, O. A. 

1152a. Existence of written contract — Signa- 

ture by one party only.] — To constitute a 
contract in writing it is not necessary that 
sucli contract should be signed by both 
parties, & the recital in an aw r ard of the exist- 
ence of a contract in writing between the 
parties when in fact the contract has been 
signed by one of them only does not con- 
stitute an error in law on the face of the 
awrard sufilcient to justify the ct. in setting 
it aside. — Ruf (T. A.) & Co. v. Pauwels, 
[1919] 1 K. B. 660 ; 88 L. J. K. B. 674 ; 121 
L. T. 30 ; 83 J. P. 150 ; 35 T. L. R. 322 ; 
63 Sol. Jo. 372, C. A. 

1165. Add. Annotations : — Mentd. A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. C. 268 ; Larrinaga 
v. Soc. Franco- Americaine des Phosphates de 
Medulla (1922), 92 L. J. K. B. 15 ; Rocking- 


PART IV. SECT. 2. 

k i. Majority award valid — 

Alberta Insurance Art , If. f>\ A 1022 
(r 171).] — On a submission to an arbn. 
of throe persona unitor statutory con- 
dition No. 22 in Sehod. U to the nbovo 
Act, to determine the amount of loss, 
the decision of a majority of the 
arbitrators is binding.— (iLasudw Un- 
nr.uw'urmts r sunn. (11)21 ] 4 D. L It. 
801 ; 11024 I 8. C It. .'>31 ; affu.. (10211 
1 n. L. It. J 87 ; 1 W. W. JL 155 ; 20 
Alta. L. It. 114.— CAN. 


wi. .] lit Id * the 

award was valid . — lie Haldwix 
WilunsK), (10251 1 D. L. K. 1177: 
50 O. L It. 200.- CAN. 

1100 v. Award by one.} — Held : 


\ uhd - lie Nation vl Trust Co. & 
Municipal District of Vale, [1026] 
3 D. L. It. 460. — CAN. 

1106 la. Held: bind- 
ing. MVSIT.RH A MoDoUUALL V. 

SrrpiiFN, Strphkn h. Masters A 
MiDoimall, 11025] 1 D. L. R. 6b4 ; 
11025] 3 W. W. It. 403.— CAN. 

1109 viii. .]— Where the 

arbitrators did hot meet together A 
sign the formal document in the 
presence of oach other : — Semite ; the 
award was invalid. — Harrison r. 
Harrison (1018), 41 O. L. it. 105; 
13 O. W. N. 245.— CAN. 

1109 ix. — -.] — Ryb Farm 

Co. r. British Oak Insurance Co , 

132 


Liu. [1024] 3 I) L. R. 700; 3 

\V. W. It 10.— CAN. 

PART IV. SECT. 5. 

1125 x. .] — An award made 

upon un arbn. under Municipal Act is 
published w hen notice thereof is given 
by the arbitrators to the municipality. 
— He Swkinsson A Municipality of 
Uharlksw ood. [1017) 1 W. W. R. 
293 : 27 Man. L. It. 234. — CAN. 

PART IV. SECT. 8, SUB-SECT. 2.— A. 

1161 xi. .] — The umpire is 

bouud by the terms of the submission, 
A he cannot make au award not within 
its scope. — Porter r. Porter (1921), 
55 1. L. T. 206.— IR. 
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ham Sisters.of Charity v. R., [1922] 2 A. 0. ; 
315. i 

1172. Add. Amiotation : — Mentd. Cayzer, Irvine 
v . Board of Trade (1926), 95 L. J. K. B. 1054. 
1182. Add. Annotation : — Refd. Re Rubel Bronze 
& Metal Co. <fc Vos, [1918] 1 K. B. 315. 

1187* Add. Annotations : — Consd. Hirji Mulji r. 
Cheong Yue S.S. Co., [192t»] A. C. 497. Mentd. 
Manbre Saccharine Co. v. Corn Products 
Co., [1919] 1 K. B. 198 ; Clark v. Cox, 
McKuen, [1921] 1 K. B. 139; A.-GL for 
Manitoba v. Kelly, [1922] 1 A. C. 268. 

1188. Add. Annotations : — Refd. Tobeaupin v. 
Crispin (1920), 124 L. T. 124 ; Sheik Mohara 
mad Habib Ullah v. Bird (1921), 37 T. L. R. 
405. Mentd. Montevideo Gas & Drydock 
Co. v. Clan Line Steamers (1921), 37 T. L. It. 
544 ; Taylor v. Bank of Athens, Pinnock v. ■ 
Bank of Athens (1922), 12S L. T. 795. j 

1263. Add. Annotation Refd. Weber r. Birkett* | 
[1925J 1 K. B. 720. , 

1281. Add. Annotation : — Mentd. Royal Commis- 
sion on Sugar Supply v. Kwik-Hoo-Tong 
Trading Soc. (1922), 38 T. L. It. 681. 

1288. Add. Annotation : — Refd. Weber v. Birkett, 
[1925] 1 K. B. 720. 

1291. Add. Citation: 7 Mod Hep. IS 15. 

1307. Add. Annotation : - Mentd. Re Boks A 
Peters, Kushton, [1919] 1 K. B. 491. 

1357a. .] — Coostad (C. T.) A Co. r. 

Newsum (11.) Sons A Fo., No. 1058a, ante. 

1357b. .] — Laurinaua A Co. v Noctkth 

Fkanoo-Amkiucaine des Phosphates de 
Medulla, No 1067.i, ante. 

1361. Add. Citation*: - NS L. J. K. B. 227 ; 119 
L. T. 553 ; 83 J. P. 9. 

Add. Annotation -Refd. Re Fisoel & Mann I 
A Cook, [1919] 2 K. B. 181. 

1361a. .] — Arbitrators made t heir award I 


in an alternative form stating a special case 
A giving to the parties the option of taking 
the opinion of the ct. upon the points of law 
involved in it if notice of intention to apply 
to the ct. was given before a date specified ; 
A in tlio alternative making an award in 
favour of one of the parties if, as was the cast', 
no such notice was given. The cast' was set 
down for argument in the special paper : — 
Held : the condition was reasonable A- the 
award was good, so that there was nothing for 
the ct. to deal with. — Lyon (J. I..) A Co., Ltd. 
v. Haddock, Parrish A Co., [1919] W. N. 11. 

1398. Add. Annotation: — Mentd. Ayscough v. 
Sliced Thomson (1923), 92 L. J. K. B. 878. 

1415a. Reserved for consideration if 

required.] — Re O’Conoh A Wiiitlaw's Arbi- 
tration, No. 919a, ante. 

1439. Add. Annotation : —Mentd. .Toaehimson ?’. 
Swiss Bank Oorpn., [1921] 3 K. B. 110. 

1461. Add. Annotation : -Refd. Weber v. Birkett, 
[1925] 1 K. B. 720. 

1467. Add. Annotation : — Refd. Weber v. Birkett, 
|1925] 1 K. B. 720. 

1468. Add. Annotation : Refd. Weber r. Birkett, 
H925], 1 K. B. 720. 

1472. AM. Annotation :- Refd. Weber r. Birkett, 
[1925] 1 K.B.720. 

1473. Add. Annotation : Reid. Weber r. Birkt'tt, 
[1925] 1 K. B. 720. 

1477. Add. Annotation :- -Refd. WYbor v. Birkett, 
(1925J 1 K. B. 720. 

1497. Add. Annotation : Consd. Weber v. Birkett , 
[1925 J 1 K. B. 720. 

1506. Add. Annotation :- Reid. Weber v. Birkett, 
[1925[ 1 K. B. 720. 

1511. Add. Annotation :- Refd. Caven v. (Vmadian 
Paeifie By. (1925), 138 L. T. 771. 


PART IV. SECT. 8, SUB-SECT. 2.— B. 

si. .] — IT eld: tho arbitrators 

had no power to include m thoir award 
interest on tho amount found to be tho 
value of the property from the date 
of taking possession. — Toronto City 
Cokpn. r. Toronto Rt. Cokpn., fl D2f» J 
A. C. 177, P. C.— CAN. 

■a. Hr fere nee of “ accuracy ” tfr 
“justice” of accounts.}— Held : Hie 
arbitrator was appol lift'd to adjust tho 
accounts between tho parties on a fair 
A cquitablo basis. A had a discretion 
whothor any interest, should bo allowed 
to oitiier party, A in the exercise of thut 
discretion was not l>ound to apply any 
rule of law’. — Fihheu v. Matson A Co., 
Matson A Co. v. Fisher, [1918J 
N. Z. L. R. 1- N.Z. 

PART IV. SECT. 8, SUB-SECT. 2.— C. 

1185 ii. Award dismissing claim 

for short delivery. ] — Held * words “ any 
claim or dispute arising In connection 
with this contract ” in tho arbn. clauHO 
included a claim for short delivery of 
goods. — Ohamandi Lal-Narain Das 
v. Cmuran.ii Lal-Foktiar Mal (1923), 
I L. K. 4 hah. 188. — IND. 

1188 i. Submissum of any question 
arising under contract — Av'ard awing 
damages for non-delivery.] — Where a 
contract provided for a reference to 
arbn. of any question arising under it : 
— Held : the proper conclusion upon 
the evidence was that tho parties, by 
their course of conduct boforo tho 
arbitrators, established that the ques- 
tion as to the damages was a matter 
in dispute A a subject of the reference. 
— Re Braver Wood Fibre Co., Ltd., 


A American Forest Products 
CoRPN., [1920] 4 7 O. L. It. .090; .04 
I). L. It. 072 ; 18 O. W. N. 281.— 
CAN. 

PART IV. SECT. 8, SUB-SECT. 2.— G. 

K (p. 479)1. Valuation to be flxedas 

in open market — Absence of any market.] 
— Canadian Pacific By. Co. v. Windk- 
BA.vif , 11917] 3 W. W. It. 99 — CAN. 

q i. .] — Tho points for decision 

on u submission to arbn. were on which 
partner rested tho rcspouslblity for tho 
causes necessitating dissolution, A 
on which condition the partnership 
should bo dissolved : — Held • tills did 
not give jurisdiction to tho arbitrator 
to award payment by ono partner of 
damages because of premature dissolu- 
tion of tho partnership . — He Arbitra- 
tion Act, He Ucyot A Vioourjct A 
Award made by (Iohhelin, [1919] 3 
W. W. It. 957.— CAN. 

PART IV. SECT. 8, SUB-SECT. 3. -D. 

1288 iv. Delivery of goods “ in 

fair proportion to all imports .”] — 
Held : tho dlrpetlon to deliver goods 
“ in fair proportion to all imports ” 
was uncertain A lacking in finality A 
therefore not enforceable. — Thomp- 
son, Meguitt A Co., Ltd. v. Moody 
(192(1). 21 S. It. N. 8. W. 125 : 37 
N. S. W. W. N. 2G7. — AUS. 

PART IV. SECT. 8, SUB-SECT. 3.— E. 

sb. Award of sum subject to varia- 
tion — “Good d ' special .eaaons."] — 
Noble v. Campbellford, Lake On- 
tario A Western Ry. Co. (1918), 21 
Can. Ry. Cas. 380 — CAN. 


so. Award for payment for working 
t(> “estimated” d<>p1h.\ — An award 
stated that u contractor whh entitled 
to payment at the contract -price for 
the drilling to an estimated depth of 
2,400 feet, saying nothing about the 
amount to which the contractor was 
thus entitled: — Held: tho amount of 
tho contract-price A credits allowed 
could bo ascertained by evidence, 
A tho use of the word “estimated ” 
in the award was definite A amounted 
to a fixing of the depth at 2.100 feet — 
MoN aught v. Stokeh-Stepiiknh Oil 
Co.. Ltd., [ 1 9 1 9 J 1 W. W. It. 952. - 
CAN. 

PART IV. SECT. 8, SUB-SECT. 9.- D. 

1517 1. Hi ferenre of two separati mat- 
ters- One award J -Held: the award 
must he referred to the arbitrator to 
draw lip two awards. — He Dreyfus 
A s. A. Milling A Trading (Jo, 
[ 1923] 8 . A 8 . R. 75.- AUS. 

PART IV. SECT. 10. 

1520 v. — - .]- -Whoro an arbn 
uward is valid as to a part thereof A 
void as to another part, the valid por- 
tion, if severable from 1 lio rest, m 
enforceable. — City of Swift Current 
v. Leslie, 11920] 1 W. W R. 407; 
52 D. L. R. 532.— CAN. 

1541 ii. .1 — 4.0 award contained 

rwo directions: — Held: the two 
directions could not bo severed. A, 
although the first direction was valid, 
tho second direction being invulid 
Judgment must bo entered for deft. — 
Thompson, Megoitt A (Jo., Ltd. v. 
Moody 0 920), 21 8. R. N. 8. W. 125 : 
37 N. S. W. W. N. 207.- - AUS. 
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.1 — a.-i*. for Manitoba v. 

Kelly, No. 238a, ante « 

1698. Add . Annotations : — Distd. Ohampsey Bhara 
v . Jivroj Balloo Spinning A Weaving Co., 
[1923] A. O. 480. Consd. Kelantan Govern- 
ment v . Dull Development Co., [1923] A. C. 
395. 

1598a. .] — Certain trawlers were insured 

as to three-quarters of their value in the B. 
Insurance Co. To save their vessels from 
destruction by enemy submarine, the owners 
cut away the trawls, which were not insured, 
A claimed a general average contribution 
against the co., of which the owners were 
members. The rules provided that all dis- 
utes should be settled In the lirst instance 
y a general met ting of the co., or, on appeal, 
by two arbitrators A an umpire, none of whom 
should be lawyers. The general meeting 
having refused the* claim, the owners pro- 
ceeded to arbn. under a submission which 
provided that “ all matters in difference in 
reierence to the said claim for a general 
average contribution are referred,” etc. The 
umpire 1 by ids award ignored tjho claim for 
general average. On a, motion to set aside 
the award Held : it was bad as disclosing 
an error in law on the face of it ; &, having 
regard to the general terms of the submission, 
it was not open to roHps. to say that a definite 
point of law hud been submitted to arbn., 
as to which the* decision of the arbitrator was 
linal, & the award must be set aside. — 
Bausons v. Buixiiam Fishing Smack Insur- 
ance Co., b'ri>. (1918), 118 b. T. 000; 14 
Asp M. b. C. 307 ; sub ttom. lie Pakhons A 
BiuxjfAM Fihiunu Smack Insurance Co., 
I/uj., 02 Sol. Jo. 381, D. C. 

1598b. — - — .] — An error in law on the face 

ol an award means that one can find in the 
award or in a document actually incorporated, 
as, for instance, a note appended by the arbi- 
trator Hinting the reasons for his judgment, 
some legal proposition which is the basis of 
the award A which is erroneous. Where it 
is impossible to say, from what is shown on 
the lace of tlu* award, what mistake, if any, 
the arbitrator has made, or that the arbitrator 
has tied himself down, on the face of bis 
award, to some special legal proposition which 
is unsound, the award w r ill stand.— Ohampsey 
Bjiaka A Co. v Jivhaj Balloo Spinning A 
Weaving Co., [19231 A. C 480 ; 02 L. J. I». C. 
103 ; 129 b. T. 100 ; 39 T. L. It. 253, P. C. 

I-;;!;;';- ^Mentd. lluji Muljl r C’heong Yu© a.s. Co., 

1599. Add. Annotations : — Consd. Re Cogstad A 
New sum, [1921] 1 K. B. 87 ; A.-G. for Mani- 
toba r. Kelly, [1922] 1 A. C. 208 ; Ohampsey 
Bhara r. Jivraj Balloo Spinning A Weaving 
Co., [1923] A. C. 480 ; lvelantan Government 


v . Duff Development Co., [1923] A. 0. 395 : 
Northwood v. L. 0. C. (1927), 137 L. T. 49; 
Roberts v. Anglo-Saxon Insce. Assocn. (1927), 

90 L. J. K. B. 590. Mentd. Payzu v. Saun- 
ders , [1919] 2 K. B. 581 ; Taylor v. Bank 
of Athens, Pinnock v. Bank of Athens (1922), 

91 L. J. K. B. 770. 

1603a. Immaterial to decision.] — Buerger & 

Co. v. Barnett, No. 1822a, post. 

1614. Add. Annotation : — Consd. A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. C. 208. 

1622. Add. Annotation : — Held. Re Becker, Shillan 
A Barry, [1921] 1 K. B. 391. 

1624. Add. Annotations : — Expld. Re Becker, Shil- 
lan A Barry, [1921] 1 K. B. 391. Refd. 
barrinaga v. Roc. Franco- Americaine des 
Phosphates de Medulla (1922), 92 L. J. K. B. 
45. 

1643. Add. Annotations: — Refd. A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. C. 208 ; Kelantan 
Government v. Dud Development Co., [1923] 
A. C. 395. 

1644. Add. Annotation : — Refd. Kelantan Govern- 
ment v. Dud Development Co., [1923] A. C. 
395. 

1644a. .] — Though an award may be set 

aside for an error of law appearing on the 
face of it, A though a question ot construction 
is, generally speaking, a question of law, yet, 
where a question of construction is the very 
thing referred for arbn., then the decision of 
the arbitrator upon that point cannot be set 
aside by the et only because the ct. would 
itself have come to a di derent conclusion. 
If it appears by the award that the arbitrator 
has proceeded illegally, for instance, that he 
decided on evidence which in law is not 
admissible or on principles of construction 
wliich the law does not countenance, then 
there is error in law which may be ground 
lor setting aside the aw 7 ard ; but the mero 
dissent of the ct. from the arbitrator’s con- 
clusion on construction is not enough for 
that ] urpose — Kelantan Government v. 
Buff Development Co., [1923] A. O. 395 ; 
129 b. T. 350 ; 39 T. b. It. 337 ; 07 Sol. Jo. 
437, H. b ; previous proceedings , sub nom. 
Duff Development Co. v. Kelantan 
Government, [1923] 1 Oh. 385, C. A. 

645. Add. Annotations: — As to (1) Apprvd. 
Ohampsey Bhara v. Jivraj Balloo Spinning 
A Weaving Oo., [1923] A. O. 480. Consd. 
Roberts r. Anglo-Saxon lnseo. Assocn (1927), 
90 L. J. K. B. 590. Refd. A.-G. for Manitoba 
v. Kelly, [1922] 1 A. 0. 208; Kelantan Gov- 
ernment v. Dud Development Co., [1923] 
A. 0. 395, 

647. Add. Annotation : — Consd. Kelantan Gov- 
ernment v . Dud Development Co., [1923] 
A. C\ 395. 


rf\m iv. bl&UT. 13. SUB-SECT. 1. 

t il .} The ot. has 

urtsdiedou to not aside an award where 
m error of law appear*, on the face of 
t .— Hr Uashwki.l A Co.. Lrn & 
A Jacobs, Ltd.. [1021 1 N. Z. 

-- .i— r»AUcn Ma- 

i,n Umkk Poos VL r. Nathoomai 
(1027), 54 L. It. 


iwo vii. to nunnon 

treed disposition of property.} — It (Id • 
io arbitrator was entlt led to supply 
i© omlHHlou by an addition to the 
vard. — P kbbkt r. Df.brkt. [10171 
W. W. K. 503 ; 10 Sa*k. L. K. 366.— 
\N. 


m i iv. ojc.ii i. io, auo-au, l . a.— 

B. (a). 

1626 i. General reference of all mat- 
re in dispute.] — He Id: the parties 
ere bound by the arbitrator’s award 
>wevor erroneous In law It might be. 
-National Mortgage A Agency 
o.. Ltd. v. Braid A Oo., [1223] 
. Z. L. R. 933.— N.Z. 


1630 vi. .1 — Where a question 

law has been submitted to the 
•bit raters their decision Is not open 
. review. — He McN aught A Stokes - 
ncPHENs Oil Co., Ltd. (No. 3) 
010). 14 Alta. L. R. 148.— CAN. 

“\RT IV. SECT. 13, SUB-SECT. 2.— 
1. (b). 

1649 vii. .1 — It is no ground for 

ttlug aside an award that an ex- 
nination of the materials before the 
•hitrator discloses that his findings 
■e unsupported by, or against, the 
eight of evidence.— L atham r. Foe- 
eh’8 Australian Fibres, Ltd., [1926] 
t. t» i« — ana.. 



Vol. II. Arbitration. Cases 1667 — 1799a, 


1687. Add . Annotation ; — Consd. Sutherland v. 
Hannevig, [1921] 1 K. B. 330. 

1668a. Act o t 1889, s. 7 (c).]— An 

arbitrator in making his award gave two sets 
of costs to one of the parties in terms which 
were not sufficiently explicit, A subsequently 
on the request of one party added explanatory 
words & issued an amended award : — Held : 
inasmuch as the original award was in the 
language intended by the arbitrator A neither 
contained words which he had meant to omit, 
nor omitted words which he had intended to 
insert, the fact that he had failed to choose 
apt words to convey liis meaning was not 
an “ accidental slip or omission ” entitling 
him to amend his award under the above 
sect., & the amended award must be set 
aside. — Sutiferiand & Co. v. Hannevig 
Brothers, Ltd., [1921] 1 K. B. 330 ; 
00 L. J. K. B 225 ; 37 T. L. It. 102 ; 
sub worn, m Sutherland A Co. A Hannevig 
Brothers, Ltd., 125 L. T. 281 ; 15 Asp. 
M. L. C. 203, 1). C. 

1669. Add, Annotation : — Refd. Sutherland v. 
Hannevig, [19211 1 K. B. 336. 

1698. Add, An notations : — Refd. A.-G. for Mani- 
toba v . Kelly, [1922 J 1 A. C. 208. Mentd. 
Larrinaga v. Hoc. Kranco-Americaino des 
Phosphates do Medulla (1922), 92 L. J. K. B. 
45 ; Rockingham Sisters of Charity v. K., 
[1922] 2 A G. 315. 

1701a. Liability to cross-examination.] — In 

June, 1913, claimants, It. A Co., elleeted an 
insurance with respb., an insurance co., 
whereby the insurance co. agreed that, if at 
any time during the period covered by the 
policy the premises of claimants should he 
destroyed by fire, & their business should be 
thereby interfered with or interrupted, they 
would pay to claimants monthly until such 
time as the reduction in turnover in conse- 
quence of the fire should have ceased, but 
not exceeding in all nine months, on account 
of annual net profit A charges as therein set 
forth, the same percentage on the amount 
by which the turnover in each month should 
in consequence of the fire be less than the 
turnover for the corresponding month of the 1 
year preceding the fire as the* sum or sums 
thereby insured should bear to the total of 
the turnover for the last financial year. It 
was provided that the amount of the losses 
under the policy should be assessed by 


claimants’ auditors, L. & G. A condition 
on the back of the policy provided for 
reference to arbn. of all differences arising 
out of the policy*, The premises of claimants 
wore destroyed by fire on July 22, 1913, a 
date within the period covered by the policy. 
G., a member of the firm of L. A G., duly 
assessed tho amount of the loss suffered by 
claimants in respect of profits for the period 
of nine months succeeding the fire. Differ- 
ences having arisen in regard to the payments 
under the policy, the parties went 1o arbn. 
G. was called as a witness by claimants at 
the arbn. proceedings, A stated that although 
it did not so appear on tho face of the assess- 
ments he was at the time of signing the same 
satisfied that tho losses of the turnover 
respectively therein stated wore in fact 
sustained in consequence ot the tire There 
was no suggestion of any fraud on the part 
of the assessor: — Held: as G., whether 
regarded as an arbitrator or an ass(»ssor, had 
been called to give oral testimony he could 
be cross-examined on all relevant issues 
A consequently could he .cross-examined 
to show that he had failed to take into 
account certain considerations necessary lor 
arriving at the reduction in the turnover of 
claimants due solely to the lire.- Kfciikr A 
Co. v. North British A Mkiu \ntilk Insur- 
ance Co., 11915] 3 K. B. 277 ; 81 L. J. K. B. 
1813 ; 113 L T. 827, I). C. 

1706. Add. Annotation* : — -Mentd. Stollineyer v, 
Trinidad Lake Petroleum Co., J1918] A. C. 
498, n. ; Slack r. Leeds Industrial Co-opera- 
tive Roc., [ 1 923 ) 1 Hi 431. 

1715. Add. Annotation Mentd. Spencer v. llom- 
merde (1922). 128 L. T. 33. 

1738. After this case add “ Personal representa- 
tive. [—See Vol. XXIV., p. 021, Nos. 0508, 
0509, A compare original volume, pp. 393 
et seq." 

1751. Add. Annotation : — Refd. Cxarnikow v. Roth, 
Schmidt, [102‘>1 2 lx. B. 178. 

1758. Add. Annotation Refd. Ayscougli v, Sheed 
Thomson (1923), 92 L. J. K. B. 878. 

1761. Add. Annotation Refd. Avseough v. Sheed 
Thomson (1923), 92 L. J. K. B. 878. 

1762. Add. Annotation : — Refd. A vseough v. Sheed 
Thomson (1923), 92 L. J. Ix. B. 878. 

1799a. Single judge of High Court.] — Pro- 

duce Brokers, Ltd. v. Blyth, Greene, 
Jourdain A Co., Ltd., No. 1000a, post. 


PART IV. SECT. 13, SUB-SECT. 3. 

1665 iv a. .1 — Whore an 

arbitrator has made an award In respect 

' of a claim involving the proof of a 
num)>er of items, an affidavit of the 
arbitrator setting out tho items In 
respect of which he has made his 
award, & the amount he awarded m 
respect of each item of the claim, is 
inadmissable In evidence — H aluo\n 
r. Lawsov (1022), 22 S. R., N. 8. W. 
501 : 39 N 8. W. W N. 204.— AUS. 

1666 iii. Effect of statute— 

Arbitration Act , 1014 (c. 65).)— Held : 
the arbitrator had power to amend his 
award under s. 10 (c) of the above Act. 
— He White & City of Toronto 
(1917), 38 O. L. It. 337.— CAN. 

1671 vtl. — — — Unless award not 
truly stating arbitrator's opinion].— 
An appellate ct. should not interfere 
to vary an award unless it is satisfied 
that the award did not truly represent 
the honest opinion of the arbitrators 
as to damages, or that their basis of 
valuation was erroneous, — Re Scott 6c 


Osiiawa Town (1922), 52 O. L. R. 
504.- CAN. 

1671 viil, Power to increase 

amount ) — Tho amount awarded by 
an arbitrator may, upon consideration 
of tho ovhlence, be lncrous< d by flic 
appellate ct. — Lakl Euir & Northern 
Ry. Co. v. Brantford Golf & 
CouNrRY Club (1918), 21 Can. lty. Cus. 
300 ; 32 D. L. It. 219.— CAN. 

PART IV. SECT. 16, SUB-SECT. 2.— 
A. (b). 

1723 xi. Damages — Unless 

urong principle followed. 1— Lake Erie 
& Northern Ry. Co. v. Muir (1918), 
21 Can. Ry. Cas. 350.— CAN. 

PART IV. SECT. 15, SUB-SECT. 2.— 
A. (o). 

n I. .] — Where arbn. proceed- 
ings are initiated by a provincial 
railway co. & much of the evidence is 
received before an amalgamation of the 
co. with a Dominion raliway co. is 


effected U the proceedings uro allowed 
to proceed after the nmulgunifit ion, 
until practical^ all that remained to 
he done ih the making of the award, 
the Dominion co. Ih bound by the 
award made rh n result of such 
proceedings - H \ne v v. Canadian 
Northfun Ry. Co . 11917) 3 W. W. It. 
105 ; 36 D. L. R. 674.— CAN. 

PART IV. SECT. 15, SUB-SECT. 2.-D. 

•d. Jurlsdirtion of court ordering 
referevci .) — Win re un order toi a 
reference is made with the consent 
of the Holrs. on both sides, 6c arbi- 
trators arc appointed in pursuance of 
such order, & the arbitrators take 
evidence & file theii award, counsel 
for both parties taking no objection 
to the regularity of the proceedings, 
the parties will not be permitted, after- 
wards, to altack the award or the 
subsequent proceedings on tho ground 
that the ct. by which the order for 
reference was made had no j urisdictlon 
to do so. — H all v. Electric Combs. 
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1822. Add. Annotations : — Refd. Buerger v. Bar- 
nett (1919), 89 Li. J. K. B. 161 ; Czamikow 
v. Both, Schmidt, [1922] 2 K. B. 478. 

1822a. Question to be raised immaterial.] — 

(1) It is not misconduct on the part of an 
arbitrator or umpire, within the Act of 1889, 
p. 1 1 , to refuse to state a case, under sect. 7 (b) 
or 19 of the Act, for the opinion of the ct. on 
a point of law, if his finding on a question 
of fact makes the question which would be 
raised by the case immaterial. 

(2) An award is not vitiated by an error 
in law on the face of it, if the error is not 
material iv tins decision. — Buerger & Co. v. 
Barnett (1919), 89 L. J. K. B. 161 ; 120 
L. T. 570 ; 35 T. L. R. 260 ; 63 Sol. Jo. 391, 
I). C. 

1822b. .]— When questions of law arise in an 

arbn. it- is of the greatest importance that the 
right of the parties to obtain the assistance 
of the ct. at any period of the proceedings 
should be fully enforced, though the arbn. 
tribunal 1ms not- passed through all the stages 
of its own procedure providing for an appeal 
from the award. If the umpire by refusing 
to make Ins award in the form of a special 
case deprives tin* parties of the right to have 
questions of law, which are neither frivolous 
nor vexatious but are substantial, decided 
by the ct., lie is guilty of misconduct & his 
award will be set aside.— life Fischer A Co. 
& Mann & Cook, [1010] 2 K. B. 431 ; 121 
L. T. 275 ; sub nani. Fischer & Co. v. Mann 
- Cook, 88 L. J. K. B. 1173, 1). C. 

1825a. Disregarding statute passed after hearing 
but before Issue of award.] — (1 ) Repps, 
to an arbn. had hired of claimant, for a 
certain period, a number of horses which, 
on the outbreak of war & before the expiry 
of the period, were commandeered by the 
War Office. lie then refused to pay the 
hire for the* full period on the ground of 
frustration of the adventure. At the hearing 
of the arbn. on June 19, 1917, claimant 
did not press for hire after the seizure of the 
horses, & on July 31, 1917, the arbitrator 
issued his award, giving claimant the amount 
due up to the date of the seizure, but not 
afterwards. On July 10, 1917, Courts Emer- 
gency Rowers Act, 1917 (c. 25), had come int-o 
operation, but there was nothing to show 
whether the arbitrator was or was not aware 
of the* Act.. On a motion to set aside the 


award on the ground of the technical mis- 
conduct of the arbitrator in not taking the 
statute into consideration : — Held : whether 
or not the arbitrator was aware of the Act, 
he had applied its principles, &, consequently, 
there was no misconduct ; the parties were 
not taken by surprise, & the award was good. 

(2) It has been contended that the fact 
that- the arbitrator did not know or take cog- 
nisance of the Act, which was passed after 
the hearing of -the arbn. & before the issue 
of the award, constituted misconduct. I 
doubt very much whether that would amount 
to misconduct, although possibly it might 
amount to surprise (A. T. Lawrence, J.) — 
Osmond v. Woolley (1917), 87 L. J. K. B. 
822 ; 118 L. T. 29 ; 34 T. L. R. 133, D. C. 

1826. Add. Annotation : — Refd. Cayzer, Irvine v. 
Board of Trade (1926), 95 L. j. K. B. 1054. 

1827. Add. Annotation : — Refd. Tie Boks & Peters, 
Rushton, [1919] 1 K. B. 491. 

1839a. Surprise — What amounts to.] — Osmond v. 
Woolley, No. 1825a, ante. 

1850a. Objection to authority of arbitrator 

to determine dispute.] — The owner of a timber 
estate sold the whole of the timber thereon 
to a timber co. in consideration of fully paid 
up shares in the co. Subsequently by policies 
effected in his own name with several insur- 
ance cos. he insured this timber against fire. 
The greater part of the timber having been 
destroyed by fire, lie sued the insurance cos. 
iaj recover the loss, but the actions were 
stayed & the matter was referred to arbn. 
in pursuance of the conditions contained in 
the policies. Claimant, was the sole share- 
holder in the co. Ad was also a creditor of the 
co. to a large extent. The arbitrator held that 
claimant had no insurable interest in the 
goods insured Ad disallowed the claim - 
Held: claimant having allowed the point 
of want of insurable interest to bo raised 
before the arbitrator without objection, it 
was not open to him to call in question the 
authorit y of the arbitrator to entertain it. — 
Macau r a v. Northern Assurance Co., 
[1925] A. C. 619; 94 L. J. P. C. 154; 133 
L. T. 152; 41 T. L. R. 417; 69 Sol. Jo. 
777 ; 31 Com. Can. 10, TJ. L. 

Annotation . — Mentd. Hirji Mnlji t\ Olieotig Yuc S.S. Co 
1 lii 2(5] A C 45)7. 

1851a. — .] - Dexters, Ltd. v. ITilr 

Chest Oil Co. (Bradford), No. 1083b, ante. 


of Raw rknoktow n. (1921 1 6t N. S. K 1 Commission of Ontario, (15)241 4 
28:) : 6 7 1). Jj. H. 636 .— CAN. 3). 3.. K. ; 60 O. L. K. 36 . — CAN. 


PART IV. SECT. 10, SUB-SECT. 1. 

a i. Compulsory ultrnui - 

Subsequent voluntary submission.] — 
Held: the aw aid of (la* arbitrator 
W'as not open to na inv bv the ct -- 
Boyar Commission or Whkat Sup- 
plies v. Usher A Co., I/m.. 1 15)20 J 2 
1. R. 483. — IR. 

1786 i a. Appellate Division of 

Supreme Court.] — An appeal from or a 
motion to set aside or remit an award 
must bo to the Appellate l>i\. of the 
Supreme Ct -- Sniper r. Mu lkr. 1 11)24 1 
2 D. L. R. 017 ; 1 \Y. \V. It. 1163 ; 20 
Alta. R It. 237 : nffth. (10241 1 1>. R. It. 
“ 5)8 ; 115)23] 3 \V. W. 3t 1370. — CAN. 

1802 in. .]- In a submis- 

sion to arbn. the parties thereto agreed 
that the Arbn. Act should not apply 
therein. A: that- the decision of the 
nrbitrntor*»should be filial A: binding 
upon both parties \~~Hild : this agree- 
ment wus void an against public policy. 

Hu veil r. 1 Im>uo*Ki i otkic Power 


PART IV. SECT. 16, SUB-SECT. 2. A. 

o i. — — .1— Unless in the procedure 
adopted by the mbit Tutors there lias 
been something radically wrong or 
vicious an award cannot be impeached 
on the ground that t lie technical web 
of judicial procedure A' rules of evidence 
which surround judicial procedure were 
not strictly adhered to. — Mafiug 
Smvrc Hitt v. V Min Nyfn (1926), 
1. L. Jt. 3 Kan. 387.— IND. 


so. Auard reciting order of reference 
not fixing time for delivery of au'ard .) — 
Hi Id : an award which recited an 
order of reference not fixing a time for 
delivery of the award was primd fane 
liable to be set aside, but Supreme Ct. 
Ordinance, 1876, of tlio Gold Coast, 
t)rd. 62, rr. 12 (o) 13, prevented the 

omission from having that effect. — 
Y amuck Kwrku r . Annor Adjayk, 
(1926] A. C. 766; 1)5 L. J. P. C. 167; 
135 L T. 642 — GOLD CO AST. 


PART IV. SECT. 16, SUB-SECT. 2.- B. 

c i. licfusal to state case .] — 

Neglect by an arbitrator to state n case 
for the opinion of the ct. after being 
definitely asked by cither of the parties 
to do so is primd facie technical mis- 
conduct for which his uwaid may bo 
sot aside. — Fisukr r. Matson Co., 
Matson & Co. v . Fisukr, [193bj 
N. Z. L. It. 1— N.Z. 

1811 il a. .1 — Where In a paving 

contract with a city the city’s engineer 
is made arbitrator, he must guard 
against being unduly influenced by his 
employers ; Sr if it appears that lie is 
so biased as to be likely not to decide 
fairly, then the contractor will not be 
bound by his decision. — Blome r. 
City of Regina, [1920] 1 W. W. R, 
311 ; 60 D. L. R. 93 ; 13 Alta. L. R. 
94. — CAN. 

PART IV. SECT. 16, SUB-SECT. 3. 

1852 xi. Consent to extension of 

time for making award. ]- — Held: the 
act of consent to extension of time & 
recognition of tho propriety of the 
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1857a. By motion.] — Any objection 1« an award 
on the ground of misconduct or irregularity , 
on the part of an arbitrator must be taken bv , 
motion to set aside or remit the award, & if 
not so taken [within the time limited by 
R. S. C., Ord. 64, r. 14] cannot be pleaded 
in answer to an action on the award (per 
Our.). — Oppenheim & Co. v. Mahomed 
Haneef. [1922] 1 A. O. 482 ; 91 I*. J. P. C. 
205 ; 127 L. T. 196, P. 0. j 

Annotation ; — Apld. Scrimagho r. Thomett & Fehr (1021), ! 

131 L. T. 174. j 

1857b. .] — ScrimagIjIO v. Thornett & Fehr, 

No. 135a, ante. 

1857c. Entered in special paper.] — A motion 

to set aside an award which has been stated | 
in the form of a special case should be entered j 
in the special paper, A both the motion A the 
special case should be argued before the 
judge who takes the special paper. Wliero a 
special ease lias been set down in the special 
paper A subsequently notice of motion is 
given to set aside the award, the motion 
should be set down also in the special paper. 

- — Be Cowan Brothers, Ltd. A Rymeu 
(Henry) A Co., [1919] W. N. 110, 1). O. 

1869. Add. Annotation Refd. Be Campbell 
(1919), 8S 1,. .7. Ch. 519. 

1912a. Failure to apply within time limit.] — 

Co. r Mahomed Haneef, No. 1 
1857a. ante. , 

1912b. — — .] Sckimaguo r. Thoknktt A i 

Feiir, No. 1 55a, anU . I 

1925. Add. Annotation* : Refd. A.-G. for Mani- 
toba r. Kelly, [1922] 1 A. O. 268 ; Kelantan 
Government v. Iluff Development ( >o . 1 1 025 1 1 
A. C 395. | 

1943. Add. Annotation* : —Retd. A.-G. for Mani- 
toba r. Kelly, |1922| 1 A. C. 268 ; Champsey | 
Bhara r. .livra) Halloo Spinning A Weaving i 
Co., [1923] A. C. 480 ; Kelantan Government I 
v. Duff Development Co., [1923] A. O. 395; 1 
Roberts r. Anglo-Saxon I user. Assocn. (1927), 
m L J. K. R 590 | 

1950a. Misconduct.j -Oppenheim A Co. v. j 

Mahomed Hankicf, No. 1857a, ante. , 

1954a. .] — Where an arbitrator in making 

his award deals with the costs of the award 
A his own personal costs, but does not 
mention the costs of the parties in the refer- 
ence, the c*t. will not presume that he lias 


exercised his discretion to make no order as 
to costs, or to leave each side to pay their 
own costs, but will remit the award to the 
arbitrator to exercise his discretion in express 
terms . — Be Becker, Shillan A Co. A Barry 
Brothers, [1921 ] 1 K. B. 391 ; 90 L. ,T. K. B. 
316 ; 124 L. T. 604 ; sub nom. Becker, 

Siijllan A Co. v. Barry Brothers, 37 
T. L. R. 101, D. O. 

Annotations : — Consd. Rruelnhnw v \ir Council, 1 1 9*20 j Cli. 
320. Refd. Larriimira v. So c. Fiimco-Ainoncatnc dcs 
Phosphates dee Medulla (11)22), 1)2 h. J. K. H. 1,*. 

1960a. By motion —Before single judge of 

High Court.] — A judge of the High Ct. sitting 
alone may entertain a motion to set aside or 
remit for further statement an award 
stated ill the form of a special ease. — Pro- 
duce Brokers, Ltd. e. R lytic, Greene, 
.1 ourdatn A Co., Ltd. (1918), 88 L. J. Iv. B. 
597 ; 119 L. T. 311 ; 31 T. L. R. 419. 

Annotation : Folld. /»** Cowan \ lhnioi, [19191 A\ . N. 1 10. 

1960b. .]-- Oppenheim ACo.r "Mahomed 

Haneef, No. lS57a, ante. 

1981. For the paragraph in original volume 
substitute tin* following paragraph : - 
Foreign award - Whether entorceable as 
judgment oi foreign court.] An award in a 
foreign arlm. [unenforceable in the foreign 
country without an eniorreniont order j is 
not. a decision which a ct.. hoie ought m 
recognise as a foreign judgment, A cannot, 
be enforced. — Mkrrifield, Ziegler A Co. r. 
Liverpool Cotton Ansocn., Ltd. (1911), 
105 L. T. 97 ; 55 Sol. Jo. 581. 
innotation -Refd. Hnnop v. Hunop. [19201 3 Tv. B 3 Mi 

1981a. — - Action on - By what law contract 
governed.] — Pltfs., an insurance eo. in 
Jximion, «V defts.. an insmanee co. in Norway, 
entered into a written rout rad headed “ Re- 
insurance contract Marine Insurance.*’ The 
contract was not stamped as a policy, but it 
contained the usual terms of a reinsurance 
treaty, pltfs. being the reinsured A defts. tin 
reinsurers, A there was a clause providing 
that in the event of disputes an arlm. should 
take place in Norway. The contract was 
signed by pltfs. in Norway A h^ delts. in 
London A was stamped with an F.nglish six- 
penny stamp, but not in accordance with the 
Fnglish law as to contracts of marine in- 
surance, but it was valid l>v the law ot 


mbit rat ois making the award, pre- 
cluded objection to t lie award on the 
prnund of misconduct — Powis v. 
Vancouv) r (City), Kamac.e r Van- 
couver (Cn v) (1017), 23 H. C. H. 180. 
—CAN. 

1852 xii. .1 - Whcro applts 

went on with an arlm. wit hout objection 
after an n regularity had o< rimed — 
lit Id: thev were pieeluded liom 
seeking to set a -tide the award on the 
ground of the irregularity. — tJ 
(Jl’VAWV r. u PyinnyvdiI’A U‘323), 
I. L. II. 1 Ran. 15.— IND. 

1852 xii i. .1 — A reference was 

made to arbiters to determine the 
amount payable by a landlord to Ids 
tenant in respect of ehcep stock : — 
Held : pursuer having full knowledge 
ot the nature of the stock that was 
tendered to him, & having accepted 
the stock & dealt with it as if it was his 
own, was barred from objecting to 
the award of the oversman. — F lf.tchkh 
v. Robkrtson (1919), 56 Sc. L. It. 305 ; 
[1919] 1 S. L. T. 200.— SCOT. 

sf. Award following opinion of court 
on case staled. ] — field : the award might 
be set aside notwithstanding that it 
followed the opinion of the ct. upon 


a cuno state d under Aihn. Act, s. 29.- 
1 \ V MeCoMvLY’H AHItllKA’IlON (1920), 
17 (). VV. N. 329 ; 47 O. L it. 411.- 
CAN. 

PART IV. SECT. 16, SUB-SECT. 4.- C. 

1898 i. Grounds for extension- A oi 
i mistake of <ounsfl on gut st ion of law 
j or practice .] — On a motion to extend 
the tune for making an application t< 
Het aside an award * — Jl<Id : where the 
rules require special circumstances to 
be shown upon an application tor 
extension of time, the mistake of 
counsel or solr. upon u question of 
law* or practice does not constitute 
a special circumstance justifying the 
intervention of the ct. — lie Sweinhnon 
A' Municipality of Cjiaklkhwood, 
[1917] 1 W. W. It. 293 ; 27 Man. L. It. 
234.— CAN. 

sj. Under Consolidated Municipal 
Act. 192 2 , 88. 333. 34 5 (1).]— Tie Vaiiky 
At Oarleton County, [1924] 4 i). L. It. 
1055 ; 66 O. L. It. 129.— CAN. 

PART IV. SECT. 16, SUB-SECT. 4.— D. 

sk. Limited to evidence taJcen down in 
writing by arbitrator.] — He New Bruns- 
wick Gas & Oilfields, Ltd. &■ New 


I Hkitnswkk Ei.r.( itik’ i'awMt Com 
I Mini i. (N.B >, ! I92(>| 2 T). 1,. It. 102. 

CAN. 

PART IV. SECT. 17, SUB-SECT. 2. 

si. Under 2 Kdw. 7, c. 107, 
ss. 12, 21 Grounds for rt milling. I- 
!(C ( OLI man N Tokomo be Niaoaka 
Powi.k Co. (1917), 40 o. L. JL 130, 
38 1). L. It. 05.— CAN. 

PART IV. SECT. 17, SUB-SECT. 3. 

ri. .1— Unless there is a rrut-iake 

In law or tact evident on the hue ol 
the awatcl Itself, or the arbitrator 
admits that lie has made a mistake jo 
law or fact, or there* has been fraud or 
cejii upturn, th<’ avvurd will not bee 
referred hack — ttc Fox 6*. Consoli- 
dated Minimi k. Smi ltinu Co. (>f 
Canada, [19251 1 D L. Jf. 245 ; [1924] 
3 W. W. It. 861. - CAN. 

r ii, Arbitrators alleging mis- 

take .J - The* ct. will not remit an award 
because the arbitrators allege a mistake 
involving an impeachment of then- 
award. — R obins »\ Andrews, [19231 
2 1). L. It. 353 : 1 W. W. B 903 - 

CAN. 



Case* 1981a— 2862. English and Empire Digest Supplement, 


Norway. An arbn. under the contract was 
bejd in Norway & an award was issued in 
favour of pltfs. In an action on the award 
defls. submitted that the law applicable to 
the whole contract must be the law of 
England, & that, since the contract neither 
was a policy as required by English law nor 
was properly stamped as such a policy, pltfs. 
could not recover on the award : — Held : as 
the action was brought on the award, & as the 
proper inference from the provision as to the 
arbn. being held in Norway was that the 
parties intended the law of Norway to govern 
the contract, pltfs. were entitled to recover 
the sum awarded. — Norske Atlas Insur- 
ance Co., Ltd. v. London Gened al Insur- 
ance Co., Ltd. (1927), 43 T. L. TL 541. 

1985. Add. Annotation : — Mentd. Re Campbell, 
[19201 1 Ch. 35. 

After this case add “ See, now , R. S. C., Ord. 1 1 , 
r. 8a.’ * 

1985a. Grounds for granting or refusing order — 
Objection to award.] — Where there is no ob- 
jection to an award or where the objection 
raised is one which can easily be disposed of, 
the summary procedure provided by the 
Act ol 1880, s. 12, is prompt & convenient ; 
but where there are matters which may 
gravely aiTect the validity of the award or the 
right to proceed under it, it is proper that they 
should he dealt with by an action in which 
the facts can bo fully ascertained, & no order 
under the sect, should be made giving leave 
to proceed summarily under the award. — 
Re Bokh k Co. k Petkks, Ruwhton & Co., 
f 1 91 9| 1 K. B. 491 ; 88 L. J. K. B. 351 ; 120 
L. T. 510, C. A. 

1985b. — — - Award against Crown.] — An award 
the Crown in an arbn. under the 
Act of 1889 cannot, for the purpose of en- 
forcement, be treated ns a judgment or 
decree on a petition of right, & under sect. 12 
of that Act leave to enforce tho award as a 
judgment or order will be refused. — Grain I 
v . Board ok Trade (1923), 92 L. J. lv. B. 


956 ; 130 L. T. 15 ; 89 T. L. R. 630 5 67 
Sol. Jo. 725, C. A. 

1986. 'Add. Annotation : — Distd. Richardsons & 
Bradley v. Bernhard, [1925] 2 K. B. 121. 

2043. Add. Annotation : — Mentd. Spencer v. Hem- 
merde (1922), 128 L. T. 33. 

2048. Add. Annotation : — Mentd. Weber v. Birkett, 
[1925] 1 K. B. 720. 

2053. Add. Annotation : — Mentd. L. & N. E. Ry. 
v. Easington Union Assmt. Com. & Easington- 
with-Tborpe Parish Council (1925), 95 L. J. 
K. B. 255. 

2056a. .J — Oppenheim & Co. v. Mahomed 

Haneef, No. 1857a, ante. 

1 2059* Add. Annotation : — Refd. Joacbimson 
Swiss Bank Corpn., [1921] 3 K. B. 110. 

2141. Add. Annotation: — Mentd. Re Boks & 
Peters, Rushton, [1919] 1 K. B. 491. 

2187. Add. Annotations : — Apld. Bradshaw v. Air 
Council, [1920] Ch. 329. Refd. Baynes v. 
Aldridge Colliery Co. (1923), 130 L. T. 282. 

2213. Add. Annotation : — Consd. Kursell v. Timber 
Operator's A. Contractors, [1923] 2 K. B. 202. 
2226. Add. Annotation : — Mentd. Sutherland v. 
Haimevig, [1921] I K. B. 336. 

2326. Add. Annotation : — As to (1) Refd. Reid, 
Hewitt v. Joseph, [19181 A. C. 717. 

2332. Add. Annotations : — Consd. Reid, Hewitt v. 
Joseph, 11918] A. C. 717. Refd. Terry v . 
Gould (No. 2) (1921), 69 Sol. Jo. 212 ; Weber 
v. Birkett, [1925] 1 K. B. 720. 

2336. Add. Annotation :- -Consd. Reid, Hewitt v- 
Joseph, [1918] A. C. 717. 

2340. Add. Annotations:-— Consd. Keen v Towler 
(1924), 41 T. L. It. 86. Apld. King v. 
Sunday Pictorial 
133 L. T. 397. 

2344. Add. Annotation : — Apld. Re Becker, Shillan 
& Barry, [1921] 1 K. B. 391. 

1 2352. Add Annotation : — Refd. Re Becker, Shillan 
I k Barry, [1921] 1 IC. B. 391. 


PART IV. SECT. 19. SUB-SECT. 4. C. 

2050111a. ]}.. an aibl- 

trntor, iti tho absence of Ac without 
not loo to one of tho portion, mad< on 
awaifl Utld : although the award 
might have boon wot aside for mis- 
conduct of tho arbitratoi if moved 
against in time, yet. tho award bomg 
llual, tho misconduct could not ho sot 
lip hh an answer to an action upon the 
award.— Topranui au r. Sandwich 
West Township, 119201 48 O. L. 11. 
306 : 56 D. L. R. 83. — CAN. 


2050 iii b. .) — In a Ruit 

in India upon an award made* upon 
a submission to arbn. in England, 
irregulmitj or misconduct in airliing 
at the award is not a defence-- 

OPPENURIM A I’O. V. M AllOMl.D il AN K1 * 

(1922 11 A.C. 482 ; 91 L. J . I’.C. 205 , 127 
L. T. 1 90 ; 49 L. It. Ind. App. 1 7 I— IND. 


2050 iii o. .] Au award 

duly inuilo in England under tho 
English Act ol 1889 can he on forced b> 
a suit in an Indian ol., A cannot be set 
aside by an Indian ct. on an> ground 
of misconduct or irregularity on the 
part of ihc arbitrator. — John Haft 8: 
co. (London) v. Kanoodal & Co. 
0925), 1. L. It. 53 Calc. 65.— IND. 


PART IV. SECT. 19, SUB-SECT. 8. 

•m. II hat defences available . } — 
Applts. brought an action against tlio 
Commonwealth to recover money duo 
under two contract b. While tho aotlon 


w«s pending tlio A.-CI. of tho Comm on - 
woalth agreed to submit to aibn. the 
matters la dispute between the parties. 
This agnomen t root tod tlio making of 
the two (out met s. The ailntiator 
)m\ mg made Ids award in favour of t lie 
Commonwealth, applts. moved to set 
a^ide tho award oi to remit il to tho 
arbitrator on certain grounds, none 
of which related to the \alidlty of 
cither of the contract*). That motion 
was dismissed. On an application by 
the Cniumonwcalt h for leave to enforce 
the awurd litld: applts. were not 
outitled to challenge tlio validity of the 
two contracts oi the authority of the 
A.-O. to make tho a gi cement for arbn 
—Kidman r. Common wealth of 


Australia (1925), 37 <J L. U 233 ; 26 
8. It. N. 8 W. 379 : 43 N. S. W. W. N. 
11 ; (1926) Argus L. It. 1LS.— AUS. 


•n. Arbitration Act . 1909, s. 13 — 
Award merely determining rights. 1 — 
Tho above sect, does uot authorise 
a judge to give leave to issue execution 
directly on au award which merely 
detorrniuos rights, but says notldug 
as to the amount to which the sucecss- 
ful party is outitled . — He McN aught & 
Htokeh-StkpiieN8 0ilC’o.(No.2U1918] 
3 W. W. H. 337 ; 43 D. L. R. 7.— CAN. 

•p. Arbitration Act. H. 8. iii.. 1913 
(c. 9 ) — Award under Municipal Act. 1 — 
Arbn. Act, R.S.M., 1913 to. 9), applies 
to awards under Municipal Act unless 
oxprossly coutticting wnth the latter 
Act. Whore -qu award on an arbn. 

138 


under Municipal Art is made on a 
w lit ten submission 8: fixes not only the 
amoiiul but also the liability, it may 
be entered on application as a Judg- 
ment of the t't. of King’s Bench Ac 
enforced accordingly . — MVKixHbOV t>. 
Rural Mitxu ipality of Chablkb- 
WOOD, (1917), S W. W. It. 201 ; 36 
D. L. It. 32.— CAN. 


PART IV. SECT. 20, SUB-SECT. 1.— 

D. (b). 

1 i. Arbitration Act , It. 8. M., 

1913 (c. 9 ) — Greater Winnipeg Water 
District Act , 1913 (r. 22).)—lte Iver- 
son At Greater Winnipeg Water 
District, (1921] 1 W. W. R. 621 ; 57 
P.L. It. 181; 39 Man. L. R. 98. — CAN. 


Hi. Arbitration Act , 1908.] — 

An order provided that the costs of 
the reference Ac aw r ard should bo with- 
in the discretion of the arbitrator under 
At subject to the above Act : — Held : 
the discretion of arbitrators w ith regard 
to costs was not limited by the 
principles which the eta. apply.— 
Tynan v. Forbes, [1921] N. Z. L. R. 
738.— N.Z. 


PART IV. SECT, 20, SUB-SECT. 3. 

sq. “ Costs of attendance of " party — 
J*arty attending with several witnesses — 
t'osts of witnesses not included .} — 
McQueen V. Vancouver Island 
Power Co., X/td. (1925), 35 B. C. R. 
558.— CAN, 



VoL II. Arbitration. Cases 2353— £580b. 


2353. Add . Annotation : — Consd. Williams v. Jones, 
[1920] 1 K. B. 265. 

2354. Add . Annoiation ; — Aa to ( 1) Consd. Williams 
v. Jones, [1926] 2 K. B. 37. 

2355a. Whether more than one Issue — R. S. C. f 

Ord. 65, r. 2.] — Williams v. Jones (Stanley) 
& Co., [1026] 2 K. B. 37 ; 95 L. J. K. B. 471 ; 
134 L. T. 652 ; 70 Sol. Jo. 403, C. A. 


2358. Add. Annotation ; — Apld. Re Becker, Shillan 
& Barry, [1021] 1 K. B. 301. 

2361a. Award not providing for costs of 

parties.] — Re Becker, Shillan & Co. & 
Barry Brothers, No. 1054a, ante. 

2418. Add . Annotation : — Mentd. Re Barker’s 
Settlmt., Knocker v . Vernon Jones, [1920] 
1 Oh. 527. 


Part V. — References by Order of Court. 


2439. Add. Annotation : — Mentd. Sharp & I >ohme 
Inc. v. Boots Pure Drug Co. (1927), 44 
R. P. C. 367. 

2443. Add. Annotations Mentd. Countess War- 
wick S.S. Co. v. Nickel Soc. Anon., Anglo- 
Northern Trading Co. v. Emlyn, Jones Ac 
WilUams (1917), 87 L. J. K. B. 309 ; Robinson 
v. R., [1921] 3 K. B. 183. 

2447. Add. Annotation : — Mentd. Sack v. Jones 
[1025] Ch. 235. 

2455. Add. Annotation : — Mentd. Deueliar v. Cos 
Light Ac Coke Co., [1925J A. C. 691. 

2456. Add. Annotation : — Mentd. Robinson v. R., 
[1921] 3 K. B. 183. 

2459. Add. Arniolation : —Mentd. Deueliar v. Gas 
Light Ac Coke Co., [1925] A. (\ 691. 

2474. Add. Annotation : — Mentd. Sharp Ac Dolmne 
Inc. v. Boots Pure Drug Co. (1927), tl 
R. P. C. 367. 

2523. Add Annotation; — Mentd. Taylor v. Davies, 
[1920] A. C. 636. 

2557. Add. Annotations As to (1) Consd. lie 
Soc. les AITr/deurs Rtfunis Ac Shipping (Con- 
troller, [1921] 3 K. B. 1 ; Kurseil v. Timber , 
Operators Ac Contractors, [1923] 2 K. B. i 
202. As to (2) Consd. lie Soc. les Affr^teurs 
R^unis Ac Shipping Controller, [1921] 3j 
K. B. 1 ; Kurseil v. Timber Operators Ac I 
Contractors, [1923] 2 K. B. 202; Light v. 1 
West, [1926] 2 K. B. 238. 

2580a. No power to alter his own order.l W here 
a referee acts deliberately, even though he 
may not realise that, what he is doing does 
not carry out his full intention, Ik* has no 
jurisdiction under R. S. C., Ord. 28, r. 11, to 1 


alter his report subsequently. — Bentley v. 
O’Sullivan (1925), 133 L. T. 180; 41 

T. L. R. 374 ; 69 Sol. Jo. 509, D. C. 

2580b. Power to set aside his own order. |— In an 
action tried by an official referee judgment 
was given against defts. by default. 1 lefts, 
applied to the judge in chambers to set aside 
the judgment of the official referee & to order 
a new trial. The application was not made 
within six days after the trial before* the 
official referee, but. no objection in regard to 
time 'was la ken by pit fs. before the judge in 
chambers. The judge referred to the ollieial 
referee the application to set aside his own 
judgment. At the hearing of the application 
the ollieial referee himself took the point that 
the application to set aside his judgment had 
not been made within six days after the trial ; 
Ac he further held that, having regard to the 
concluding words of 11 . S. 0., Ord. 59a, 
r. 3 (b), lie had no jurisdiction to set aside 
his own judgment* //eld : (1 ) the objection 
in regard to time, not having been taken at. 
tin* earliest opportunity, could not lx* relied 
upon by plt.fs. on the appeal ; (2) as under 
It. S. (\, Ord. 36, r. 50, the ollieial referee had 
“the same authority in the conduct, of any 
reference or trial as a judge of the High Ct.,“ 
lie had jurisdiction to set aside his own judg- 
ment.. Ac the words “ save as herein provided, 
no application t >r a new trial before n referee* 
shall be made* ” at the conclusion of Ord. 59a, 
l*. 3 (b), referred only to the procedure to he 
followed m appeals from referees to the* 
Divisional (’t. --London Steamship Ac Trad- 
ing (VutPN., Ltd. v. Kussivn Volunteer 
Fleet (1926), 135 L. T. 607 ; 42 T. L. R. 
632 ; 70 Sol. Jo, 838, D. (’. 


PART IV. SECT. 20, SUB-SECT. 0. 

sr. Power of arbitrator to fix coun- 
sel's fees. 1 — On an aibn. as to costs 
in an action, the arbitrator tins power 
to fix the counsel’s fees. — C'hattkii- 
SON v. Duttov, (19171 2 W. W. R. 
393 ; 33 D. L. K. G22 ; 10 Sask. L. R. 
169.— CAN. 

st. Power of arbitrator to po fit pone 
taxation .] — An arbitrator on making 
his award may reserve the question 
of the costa of the arhn. & tax them 
subsequently. — C hatikkson v. Dut- 
ton, [19171 2 W. W. R. 393 ; 33 
D. L. K. 622 ; 10 Sauk. L. li. 1 OIL- 
CAN. 

2395 vil. .] — The taxing 

officer having disallowed the fees for 
senior counsel on the taxation of a bill 
of costs in an arbn. case on the ground 
that two counsel were in no way neces- 
sary : — Held : as the arbn. involved 
a snm of nearly £6,000 & the evidence 
was of a highly technical nature, the 
services of a souior counsel were 
properly employed. & his fees & the 
accessory charges should have been 
allowed. — G arlics & Co. v . Poynton 
(1917), 38 N. L. R. 59.— S. AF, 


2414 vlii. .J — Nkvy Brunswick 

ELECTRIC POWER COMMISSION L\ Ql/IN- 
TON, (1921] 4 1). L. R. 315.— CAN. 

PART V. SECT. 1, SUB-SECT. 4. 

a i. 44 Acting " Deputy Registrar 

of Supreme Court. J — Iff Ul * while the 
validity of the appointment was 
doubtful, yet as the above officer bud 
acted since bis appointment, a Judge j 
of tlrst instance should uphold the 1 
appointment unless fully satisfied that 
there was no power of making jt, 
especially where, as in this com*, the 
reference had proceeded without ob- 
jection on tiie point.- Fcharelli v. 
loro Tow.\priK CO., (1922) i W. W. It. 
1238.— CAN. 


PART V. SECT. 1, SUB-SECT. 5. 

p (p, CIO) i. Alberta 

Rules, r. 312 .] — Mainfroid w. Maik- 
FKOID (Alta.), (19261 4 L>. L. li. 1060; 
[1926] 3 5V. W. R. 617.— CAN. 

Trusts (No. 2) (1919),' 52 N. 8. R. 278. 
—CAN. 


PART V. SECT. 1, SUB-SECT. 6. 

2474 ii. .]- Avoitv 6c Son v. 

Parks (1917), 12 (). \\ . N. 4; 39 

(). L. R. 74 , 35 J). L. Jt. 7 1 . — CAN. 

PART V. SECT. 2, SUB-SECT. 1.— D. 

sw. U mb r Alberta Rubs.] — M\IN- 
ritoru w. IhivKiioin (Alta.). 11926] 1 
J). L. It. H»6l); (1926) 3 VV. W. R. 
6 J 7. -CAN. 

Action on bmbhnu contract.] 
— Hochk Repair 6c Service Co. v 
Mi li. ICR (1921), 61 1). L. R. 115; 49 
O. J . Li. 205. — CAN. 

PART V. SECT. 2, SUB-SECT. 6. 

sz. Time for a pin al - -Extension of 
tbne — If hen grant < d ] - An application 
woh refused for ok tension of time for 
appeal from a mutter in a referee's 
report, tho report, although not finally 
continued, having been dealt with 
nearly two months before, & the 
reason for extension & merits of appeal 
being, iri the circumstances, insuffi- 
cient. — Jamieson i>. Jamieson, (1921] 
1 W. W. R. 03.— CAN. 



Cases 2591—2618. English and Empire Digest Supplement. 


2591 . Add. Annoiationa : — Mentd. Evans v. Shot- 
ton (1918), 87 L. J. Ch. 627 ; Citron v. Cohen 
(1920), 36 T. L. R. 660 ; Woodifleld v. Bond, 
[1922] 2 Ch. 40 ; Anstruther-Gough-Calthorpe 
v. McOscar, [1924] 1 K. B. 716 j Hewitt v. 
Rowlands (1924), 131 L. T. 757. 

2593. Add, Annotation : — Held. Ruf v, Pauwels, 
[1919] 1 K. B. 660. 

2595. Add, Annotation: — Mentd. Williams v, 
Jones, [1926] 1 K. B. 255. 

2598. Add. Annotations : — Mentd. Ellis v. Torring- 
ton (1919), 35 T. E. It. 531 ; S.S. Celia v. 
S.S. Volturno, [1921] 2 A. O. 544 ; Calthorpe 
v . McOscar, [1923] 2 K. B. 573. 

2599. Add. Citation .*—46 L. J. Q. B. 136. 

2603. Add. Annotations : — As to (1) Consd. Cogstad 

v. Newsum, [1921] 2 A. C. 528. As to (2) 
N.F. Cogstad v. Newsum, [1921] 2 A. C. 528. 
2610. Add. Annotation: — Mentd. lie Jewell’s 
Rettlmt., Watts v. Public Trustee, [1919J 2 
Ch. 161. 


a. Costs.] — In an action upon a contract 

in the High Ct. judgment was given for pltf. 
for an amount to be ascertained on taking 
an account between the parties, with costs 
of the action. This judgment was dated & 
entered on Apr. 8. The referee took the 
account <te ascertained the amount to be 
£83 10/?. & on Nov. 29 indorsed the order 
accordingly. On the next day & before final 
entry of the completed order, the judge, 
upon pltf.’s application, ordered the costs 
to be taxed on the High Ct. scale : — Held : in 
the circumstances the judge had jurisdiction 
under County Cts. Act, 1919 (c. 73), s. 11, 
to award costs on the High Ct. scale, for 
until the result of the account was ascertained 
the question of costs could not be finally 
determined. — Eight v. West (WYlltam) Sc 
Hons, Etd., [1926] 2 K. B. 238 ; 95 L. J. K. B. 
557 ; 134 E. T. 693 ; 42 T. L. R. 311 ; 70 
Sol. Jo. 404, C. A. 

I. Add. Annotation : — Mentd. Joachimson r. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 


Part VI. — Application of Arbitration Act, 1889, to 
References under Statute. 

2614. Add. Annotation : — Mentd. lie Cogstad & Hlullan & Barry, [1921 ] 1 Iv. B. 391. Mentd. 

Newsum, [1921 J 1 K. B. 87. Earrinnga v. Hoc. PYaneo-Americaine des 

Phosphates de Medulla (1922), 92 L. J. K. B. 
2618. sidd. Annotations Consd. lie Becker, 45. 
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Vol. UL Cases 15a -131. 


AUCTION AND AUCTIONEERS. 

Part II. — Auctioneer’s Licence. 


15a Use of initials “ A.A.I.”]— Pltf. Bowler A his 
eo-pltf. Blake carried on in partnership the 
business of auctioneers A estate agents at I*. 
& G., & in May, 1920, deft, entered their 
employment as an outside canvassing At 
negotiating clerk under a written agreement 
of service which provided ( inter alia) that 
either party could terminate 4 the employment 
on giving seven days' notice in writing At 
(clause 5) “ after the termination from any 
* cause of the employment aforesaid the clerk 
shall not for the term of one year carry on or 
be interested in carrying on the business of 
auctioneers At estate agents after such ter- 
mination directly or indirectly assist as clerk 
manager or in any other capacity in the 


carrying on of such business within tin' 
borough of P. or in the town of d” In 
Sept. 11)20, pltfs. duly terminated deft.’s 
employment, At on leaving their service ho 
at once commenced business on his own 
account as an estate agent within the pro- 
hibited area, describing himself as “ C. Love- 
grove, A. A. l.„Kstnt e Agent,” the initials A.A.L 
meaning Assoeiat e of the Auctioneers’ In- 
stitute, but he did not take out an auctioneer's 
licence nor do any business as an auctioneer : 
— Held : deft, had not by the use of tho 
initials A.A.L held himself out to be an 
auctioneer. -Bowler v. Loveouove, [19211 
1 Oh. 042; 90 L. J. Oh. 250; 121 L. T. 

095 ; 27 T. L. H. 421 ; 05 Hoi. Jo. 397. 


Part III- Authority of Auctioneer. 


21. Add. Annotations : — Mentd. Ohillingworth v. i 
Esche (1923), 129 L. T. 808 ; Monniekendam | 
r. Leanse (1923), 39 T. L. It. 445. 

57. Add. Annotation: — Consd. Colien v. Ltoclie 
(3926), 95 L. J. K. B. 945. 

59. Add. Annotation : — Refd. Oolien v. Boche 
(1920), 95 L. J. K. B. 945. 

68. Add. Annotation : —Refd. Cohen ?>. Boclie 
(1920), 95 L. J. K. B. 945. 

73. Add. Annotations: — Mentd. Ohillingworth v. 
Esche (1923), 129 L. T. 808 ; Monniekendam 
v. Leanse (1923), 39 T. L. It. 445. 

76a. Entry of purchaser’s name — Auctioneer’s 

name printed on catalogue.] - Pltf. bought, 
for £60 at an auction one of the lots, which 
was the property of deft., who was the | 
auctioneer. The lot was included in the* 
printed catalogue, the whole* of which was 
pasted into the auctioneer’s book, A after the 
lot in question was knocked down to pltf. 


deft, wrote against its description in tho book 
the price & pltf.’s trade name. Deft.’s name 
was nowhere written by him in the book, but 
his printed name appeared on the front page 
of the* catalogue pasted in the book. Deft, 
refused to hanel over the goods on the ground 
that the lot in question had been tho subject 
of a “ knock-out ” to winch pltf. had been 
a party. In an action for breach of contract 
deft, pleaded that there was no memorandum 
signed by him within Hale of Goods Act, 
1893 (c. 71), s. 4 (l) '.—Held: (1) the exist- 
ence of a “ knock-out ” did not afford any 
defence to the action ; (2) deft.’s printed 

name, having been authenticated by his 
writing el own the price & the purchaser’s 
names was a sullicient signature, & there was 
a sullicient note or memorandum of tho con- 
tract, & pltf. wets entitled to rocover.- 
Cohen v. Roche, |1927| 1 K. B 169, 95 
L. J. K. B. 945 ; 136 L T 2«9, 42 T. L. R. 
674 ; 70 Hoi. Jo. 912. 


Part IV. — Conduct of the Sale. 


93. Add. Annotation : — Mentd. Rawlings* v. 

General Trading Co., [1921] 1 K. B. 635. 

95. Add. Annotation : — Mentd. Yandle v. Hutton 
Young v. Yandle, [1922] 2 Ch. 199. 

107. Add. Annotation : — Mentd. Said v. Butt 
[1020] 3 K. B. 497. 


120. Add. Annotation : — Generally , Mentd. Said v. 

Butt, [1920] 3 K. B. 497. 

126. Add. Annotation : — Mentd. Auerbach v. Nel- 
son, [1919] 2 Ch. 383. 

131. Add. Annotation : — Mentd. He Clayton, Smith 
v. Clayton, |1920J 1 Ch. 257. 


PART II. 

■a. Acquisition of provincial licence 
— Necessity for municipal licence .] — 
A person who has obtained a pro- 
vincial licence as auctioneer under 
Auctioneers & Fedlers' Act, R. S. A.. 
1922 (o. 39), may bo compelled to take 
out a municipal licence. — R. (Mokkih) 
v. STOUIEL, [1923] 4 1>. L. R. 955 ; 3 
W. W. R. 1185.— CAN. 

■b. Power of city — Can- 

not arbitrarily refuse licence. }— -Moose 


Jaw v. Taylok, [1924] 1 W. W. R. 
1UC3.— CAN. 

so. Cannot arbi- 

trarily revoke licence .] — Moose Jaw v. 
Taylor, [1924] 1 W. W. R. 1003.— 
CAN. 

oi. Auctioneer licensed by 

province .] — Moose Jaw v. Taylok, 
[1924] 1 W. W. R. 10G3.— CAN. 

•d. Licensing & Bankrupt Sales in 
City of St. John Act , .V. IS.. 102 J 
(c. 75 ) — When fee of $500 payable .] — 


J’aok n . Hr. John’s Coki-v. (N. 13.), 
1 1920] 2 I). 1,. It. 41 1 CAN. 

PART IV. SECT. 3, SUB-SECT. 2. 

so. Salt “ without reserve ” — Bur- 
den of proof ] —The onus of proving 
that a Mile by auction was 44 without 
reserve ** is upon the person alleging It. 
In caso of doubt the presumption is 
that the auction was ono with roserve. 
Nkloehaiteu & Co., Ltd. v. Her- 
mann, [1923] App. D. 504.— S. AF. 



Owes 184 — 280a. English and Empire 

134. Add . Annotations: — Reid. Beyfus v. Lodge, 
[1025] Ch. 360. Mentd. Simpson v, Gilley 
(1022), 92 L. J. Ch. 104. 

147. Add Annotations : — Mentd. Re Lavey, Ex p. 
Trustee, [1019] B. & C. R. 110; French v. 
Getting, [1922] 1 K. B. 236. 

148. Add . Annotation : — Apld. Rawlings v. General 
Trading Co., [1921] 1 K. B. 035. 

149. Add . Annotation : — Reid. Rawlings v. General 
Trading Co., [1921] 1 K. B. 035. 

150. Add. Annotation : — Consd. Rawlings v. 
General Trading Co., [1921] 1 K. B. 635. 

151a. - .] — At a sale by public auction 

of surplus property belonging to the Ministry 
of Munitions pltf. & deft, agreed, in order to 
avoid competition, that deft, alone should 
bid for certain goods, & that the goods, if 
purchased, should be divided equally between 
them. In pursuance of that agreement pltf. 
abstained from bidding & the goods were 


Digest Supplement. 

knocked down to deft. Deft, subsequently 
repudiated the agreement. In an action by 
pltf. to recover one moiety of the goods pur- 
chased or the value thereof over & above 
the price paid at the auction. — Held : the 
agreement was not illegal, & judgment should 
be entered for pltf. — Rawlings v. General 
Trading Co., [1921] 1 K. B. 635 ; 90 L. J. 
K. B. 404 ; 124 L. T. 662 ; 37 T. L. R. 
262 ; 65 Sol. Jo. 220; 26 Com. Cas. 171, 
C. A. 

Annotation : — Apld. Colien v. Roche, (19271 1 K. B. 169. 

151b. .] — Cohen v. Roche, No. 76a, 

ante . 

152. Add. Ayinotation : — Refd. Rawlings v. General 
Trading Co., [1921] 1 K. B. 635. 

153. Add. Annotation : — Refd. Itawlings v. General 

Trading Co., [1921] 1 K. B. 635. ' 

159. Add. Annotation : — Mentd. Christoforides v. 
Terry, [1924] A. C. 560. 


Part V. — Deposit. 

184. Add. Annotations .-—Mentd. Chihingwortli v. 192. Add. Annotation .-—Refd. Beyfus v. Lodge, 

Eecho (1028), 120 L. T. 808 ; Monnickendam [10261 Ch. 350. 

v. Leaose (1923), 39 T. L. R. 445. 194 .Add. Annotation .-—Mentd. Akt. Beidar v. 

Arcos (1026), 42 T. L. B. 737. 


Part VII. — Rights and Duties in Relation to Vendor. 


213. Add. Ayinotation : — Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

219. Add. An notation Mentd. The Jupiter 

(No. 3) (1927), 137 L. T. 333. 

226, Add. Anyiotaiion : — Mentd. Schiller v. Peter- 
sen (1924), 130 L. T. 810. 

255. Add. Annotations : — Refd. Page v. Sully 
(1919), 63 Hoi. Jo. 55 ; Benton v. Campbell, 
Parker, [1925] 2 K. B. 410. 


257. Add. Amiotatioyi : — Refd. Albemarle Supply 
Co. v. Hind (1927), 43 T. L. It. 783. 

260. Add. Annotation : — Mentd. Weld-Blundell v. 
Stephens, [1920] A. C. 956. 

263. Add. Annotations : — Consd. Britannia Hy- 
gienic Laundry Co. v. Thornycroft (1926), 
135 L. T. 83. Mentd. Adams v. Morgan, 
[1923] 2 K. B. 234. 

268. Add. Ayinotation; — Refd. Adams v. Morgan, 
[1923] 2 K. B. 234. 


Part VIII. — Rights and Liabilities in Relation to Purchaser. 


278. Add. Annotations : — Consd. Benton r. Camp- 
bell. Barker, ( 10251 2 K. H. 410. Refd. Page 
«. Sully (1018), 03 Sol. Jo. 65. 

280a. — — Option to resell on purchaser’s' default.] 
— Goods were put up for salo by auction, the 
conditions of sale printed on the auctioneers* 
catalogue providing : «• The lot to be taken 


away & paid for the day after sale,** & “ upon 
failure of complying with the above con- 
ditions all lots uncleared within the time 
aforesaid shall be resold.** A purchaser, 
through his own negligence, bid for a lot for 
which he had not intended to bid, & the lot 
was knocked down to him. He afterwards 


PART IV. SECT. 7. 

si. Refusal of bidder to pay — Sale 
of goods seized under etrendion — 
Sheriff entitled to sell poods again. 1 — 
Halifax Automobile Co. r. Drew. 

{San 43 1 D * L * II * 891 ; 67 N ’ S ‘ II * 


PART IV. SECT. 9. 

148 vi. .1 — A com bioat Ion among 

intending purchasers at an unreserved 
aurtion sale to stifle competition bv not 
bidding against one another is a fraud 
against the seller, & the auctioneer is 
not bound to recognise a bid by a 
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member of such a combination. — 
Nrugebaukr A Co., Ltd. v. Hermann, 
1192H1 App. D. 664.— S. AP. 

161 i. Knock-out sale — Enforcement 
of agreement between parties .} — Grant 
r. Whiteman (1921), 55 N. B. R. 16. — 
CAN. 
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endeavoured to persuade the auctioneers to 
put up the lot for sale again, but they de- 
clined. Upon his refusing to pay, an action 
for the purchase price was brought by the 
auctioneers, & the purchaser contended that 
under the conditions of sale it was obligatory 
upon the auctioneers to resell the lot in 
question, & that he could be charged only 
with any deficiency upon resale : — Held : the 
words “ all lots uncleared shall be resold ” 
did not impose any obligation upon the 
auctioneers, but merely conferred upon them 
an option of reselling at their discretion, Sc 
the auctioneers were entitled to recover the 
full price at which the lot was knocked down 
to the purchaser. — Robinson, Fisher Sc 
Harding v . Behar, [1927] 1 K. 13. 513 ; 90 
L J K. B. 150; 130 L. T. 281; 91 J. P 59; 
43 T. L. R. 66, D. O. 

282. Add. Annotation : — Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 

289. Add. Annotation : — Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 

293. Add. Annotation : — Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 

293a. .] — Page v. Sully, No. 301a, 

post . 

295. Add. Annotation : — Dlstd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 

296. Add. Annotation : — Consd. Benton t*. Camp- 
bell, Parker, [1925] 2 K. B. 410. 


301a. Non-delivery — Goods included in lot by mis- 
take.] — In the catalogue of a sale by auction 
a lot marked 103 to 109* was included, being 
various bundles of paper. Item 109* was 
a bundle which the auctioneer did not intend 
to be in the catalogue. Sc he purposed to sell 
it separately. It was, however, knocked 
down to pltf., Sc he paid for it, but the 
auctioneer refused to deliver it to him. The 
catalogue announced the sale as being “ By 
order of J. S. & others.” The buyer brought 
an action for damages against the auctioneer : 
— Held : the various owners of the lots not 
being disclosed as the principals. Sc there 
being no disclaimer by the auctioneer of 
personal liability, the auctioneer was per- 
sonally liable for non-delivery ; Sc the fact 
that the buyer accidentally learned of the 
ownorsliip of lot 109* was not material. — 
Page v. Sully (1918), 63 Sol. .lo. 55, B. C. 

307. Add. Annotation : — Refd. Page r. Sully 
(L918), 63 Sol. Jo. 55. 

311. Add. Annotation : — Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 

312a. .] — An auctioneer who sells a chattel on 

behalf of a principal does not by the more 
fact of sale warrant his principal’s right to 
sell. — Benton v. Campbell, Parker Sc Co., 
[1925j 2 K. 11. 410; 91 L. J K. B. 881 ; 
131 L. T. 60; 89 J. P. 187; 11 T. L. It. 
002 ; 09 Sol. Jo. 842, D. C. 


Part IX. — Rights and Liabilities in Relation to Third 

Parties. 


313. Add. Annotations : — Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. Mentd. Page 
v. Sully (1918), 63 Sol. Jo. 55. 

324. Add. Annotation : — Mentd. Underwood v. 
Bank of IJverpool, Underwood v. Barclays 
Bank. [1924] 1 K. B. 775. 

826. Add. Annotation : — Mentd. Underwood r. 


Bank of Liverpool, Underwood v. Barclays 
Bank, [1921] 1 K. B. 775. 

329. Add. Annofatio?is ; — Mentd. Phillips v. 

Brooks, [1919] ° K. B. 243 , Folkes v. King, 
[1923] 1 K. B. 282 ; Bake u. Simmons (1926), 
95 L. J. K. B. 586; Lowther v Harris, [1927] 
1 K. B. 393 


PART VIII. SECT. 2, SUB-SECT. I. 

298 lii. .1— Pltf. & C. 

entered into a hiro-purohaae agreement 
in respect of a motor car. After 


making his first payment C. delivered 
the car to W. to sell at public auction. 
K. bought the car at an auction con- 
ducted by W. : — Held : the name of 
the vendor having been disclosed to 


the purchaser at the huIo W. was not 
roHuonsible to the buyer. — Archibald 
V. WASHER Sc Co. Sc KlNNEUNKY, 11923] 
N. Z. L. 11. 165. — N.Z. 
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BAILMENT. 


Part I 

1. Add . Annotations : — Mentd. Goldman v. Hill, 
[1919] 1 K. B. 443 ; The Empress (1922), 

92 L». J. P. 42 ; Ellis’ Trustee v. Dixon- 
Johnson, [19211 2 (’li. 451 ; Pratt v. Patrick, 6. 
[1 921 ] 1 K. B. 488. 

3. Add. Annotations: — Mentd. He Tkellusson, 13. 
Kxy. j\bdy, [191 9J 2 K. B. 735 ; Rc Comptoir 
( Vjmmeirial Anvorsois & Power, [1920] 1 
K. B. 808; Jjcbeaupin v . Crispin, [1920J 2 
Jv. B. 714 ; Mortens v. Home Freeholds Go., 

1 1 921 J 2 K. B. 520 ; Larrinaga v. Soc. Franco- 38. 
Americaine des J ’lionphates lie Medulla 


In General. 

(1923), 92 lu J. K. B 455; Re Wait, [1926] 
Ch. 902 ; Kursell v. Timber Operators & Con- 
tractors, [1927] 1 K. B. 298. 

Add. Annotation: — Refd. Folkes v. King, 
[1923] 1 K. B. 282. 

Add. Annotation: — Mentd. Jefferson v. 
Derbyshire Farmers, [1921] 2 K. B. 281. 
Add. Annotation : — Mentd. Edwards v. Porter 
(1924), 41 T. L. R. 57. 

Add. Annotation : — Refd. Van Oppen v. 
Tredegars (1921), 37 T. L. R. 504. 


Part II. — Gratuitous Bailment. 


43. Add. Citation : — Palm. 381. 

Annotation : — Refd. TTill v. Vaux, 1 Ld. 
Rayin. 227. 

46. Add. Annotation Refd. Coldman v . Hill, 
[1919] l K. B. 443. 

47. Add. Annotations : — Refd. Coldman v. Hill, 


[1919] 1 K. B. 443 ; The Empress (1922), 
92 L. J. P. 42. Mentd. Ellis’ Trustee v. 
Dixon- Johnson, [1924] 2 Ch. 451 ; Pratt v, 
Patrick, [1924] 1 K. B. 488. 

50. Add. Annotations: — Refd. The Santa Catha- 
rina (1919), 88 L. J. P. 170 ; The Oairnsmore, 


PART I. SECT. 1. 

sk. Pcruon obtain i ny possession d* con- 
trol of { roods without oirner's consent.) 
--To eonstitulo 11 bailment it in suffi- 
cient if tho bailee, having obtained pos- 
session & control of the bailor's goods 
without, the latter's knowledge or 
consent, afterwards acknowledges to 
the bailor that lie holds them for him, 
& thereafter retaiUH possession «V 
control for him with Jus coiiHent. — 
MAkowKlt, MuBeatii It: (’o., IM 10 - 
ruiKTAiiv, I7n>. r. Uatgfiv & Co., 
Ltd. 11921 ) v. l. H. soft.- aus. 

13 i. — Licence to occupy floor 
spare )--J)eft. was owner of a privulc 
garage, Ac rented to pltf. the right to 
at ore bin motor ear (herein. The 
garage had no dividing partitions or 
stalls, Ac no part ieular non ee wan 
assigned to pltf. JMtf was Riven a key 
of this garage Ac was able to enter at 
any time he saw lit. to do so Ac remove 
A: return inn car an lie chose : — Hild : 
deft wan not bailee of pltf.’s cur. — 
l.KHKEU r. J ones, 11920] *17 N. It. H. 
It 1 b. — CAN. 

14 i. (foods lift at cloak-room — 

1 fall organised by commitUe ] — The 
committee hired a hull. A; tickets were 
mild. A room was provided for u 
eloak-room, Ac a caretaker of this 
room hired at a remuneration paid 
by the committee When resp. pro- 
Konted his numhered ticket, correspond- 
ing to the numher placed on Uls coat 
it was found that another coat had 
been substituted for ids* — Held: as 
regard h the caretaker, there wus no 
implied contract, between him Ac 
reap. Ah regards the members of the 
commit tee, any contract they might 
make was a contract on behalf of the 
whole body, including reap.— C’okrktt 
V . .1 amikson, 11923] N. Z. L. H. 374. — 
N.Z. 

il. Delivery of mineral-water 

bottles — Char ye for detention of empties. 1 
— lMtfs. sold mineral -water in bottles 
branded with thoir name. The course 
of dealing with customers was to 
invoice the bottles at. a deposit rate of 
two shillings per dozen A: when bottles 


were returned the customers were 
credited in full. Where bottles wore 
not returned tho customers were 
debited with a charge for them, pith?, 
usually accenting half the doposlt rate 
for missing bottles where a deficiency 
was found to exist . : — Held : the trans- 
act ion w'os in law a bailment in which 
baw possession of tho bottles vested 
In the borrowor, the true ownership 
remaining in tho lender. — Cantrki.1. & 
ConiiuxK r . Nkichon, 1 1 t»2t> 1 N. 107. — 
1R. 

PART I. SECT. 2. 

38 ii. .]— Lovu r. R. (1922). C3 

J). L. 11. 134 ; 21 Exch. C. 11. 201. — 
CAN. 

PART II. SECT, i, SUB-SECT. 1. 

»m. Timber sold remaining in mill 
arils — Warehouse receipt aiven to 
uyrr.] — Held: seller grat uitous bailee 
for buvor. — F erguson t\ Ever (1918), 
4 3 O. L. H. 190.— -CAN. 

40 iii. Valuables of Imihers left 

with caretaker of bathing-shed. 1 — Applts. 
wert' sued by reap, for tho value of 
a gold watch Ac other articles left by 
resp. in the custody of the caretuker 
of a bathing-shed conducted by 
applts. & which were lost, presumably 
sttdon Held : tho fact by under- 
taking the care of vaJuubles belonging 
to bathers the uso of tho batliing-yhed 
was rendered more attractive would 
constitute a consideration. — T imaru 
Borough Council v. Boulton, 11921) 
IN'. Z. Ij. It. 300. — N.Z. 

PART II. SECT, i, SUB-SECT. 2. 

47 ii. .1 — Pltf. on leaving 

a hotel w’o fi allowod to leave a locked 
bag in tbe baggage room, which was 
kept locked except when opened for 
taking luggage in or out. On calling 
for tho bag he found contents had been 
stolen : — Held : tho hotelkeeper was 
a gratuitous bailee Ac had exercised the 
reasonable care of a prudent man. — 
Brewer v. Caaori (1921), 29 B. O. R. 
457.— CAN. 


47 iii. .] — (jSJLBHON v. Wtl- 

ron A: Downer (1922), G7 I>. L. It. 
410.— CAN. 


47 j Vt .J — The duty of a 

gratuitous bailee is to take the same 
care of the goods deposited with him 
aa a reasonably prudent A: careful 
mail might fairly be expected to take 
of his own property. — M umkokp v. 
Northern Trusts t'o., [1924] 2 

W. W. It. 745.— CAN. 


47 Vm Cloak -room — Of 

school .] — Boards of Education are not 
insurers of school children’s clothing; 
they are responsible for its loss or 
injury only when it 1 h caused by their 
negligenre. — Stevenson r. Toronto 
Board of Education (1919), 4H 
O. L. It. 11G ; 17 O. W. N. 52 —CAN. 


47 v l of raring 

club.) — Resp. sued applts., a racing 
club, for the value of a coat winch slu? 
had loft at applts.* cloak-room at the 
racecourse, be w hieh disappeared from 
there. Kesp. was holder of a ticket, 
for tho race meeting, but paid nothing 
for the deposit of tho coat. There 
were hung on the walls of the waiting- 
room notices stating that while every 
care would be taken of deposited 
articles the club accented no respon- 
sibility for same: — Held * there wa« a 
want of care on the part of applts. 
in discharging the duty they had 
accepted. — Wellington Racing Cmji» 
v. Symons, [1923] N. Z. L. It. 1. — N.Z. 


g i. .) — Tho exhibiting of 

a dog at a dog show constitutes a bail- 
ment for the benefit of both the 
exhibitor Ac the club or assoc n. holding 
tho exhibition, Ac tho latter are liable 
for their own carelessness notwith- 
standing a provision in the entry form 
signed by the exliibitor that ” it shall 
bo a condition of entry that the club 
shall not be liable for loss or damage 
to any exhibit occasioned by fire, 
accident, condition of structuic, or 
negligence of other exliibitors or of 
the officials or servants of tbe club or 
otherwise.” — Andrew r. Griffin, 
[1918] 1 W. W. It. 274. — CAN. 
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The Gunda, [1921] 1 A. C. 439 ; The Canadia 1 
(1922), 127 L. T. 499. Mentd. The Bernisse 
& The^Elve, [1920] P. 1 ; The Oscar II, The oo 
Bernisse, The Elve, [1921] P. 173. 

50a. — - — -.] — Pltf., who was a member of a 89. 

residential club, of which defts. wore the pro- 
prietors, gave the manager certain jewellery 
to lock up in a safe in the manager’s office, g* 
The rules provided that “ No claim in respect 
of any property alleged to have been left or 
lost in the club-house will be entertained, & 
neither the club nor the proprietors shall be 
responsible for any article of value so left or 
lost in tho club, but small articles of value 
may, on application to the secretary, be de- 
posited in the safe, but neither the club nor 
the proprietors shall be under any liability 
. in respect of such deposits.” Tho jewellery 
was stolen from the safe by the night porter 
employed by defts., who before engaging 
him had obtained references from two per- 
sons by whom he had been employed, but 
apparently had made no inquiry as to his 
previous career. After tho theft it was dis- 
covered that ho was an old & dangerous 
criminal : — Held : defts. had not used due 
care in engaging the night porter, & as the 
above rule did not negative defts.’ liability 
for damage due to their neglect to take such 
care, they were liable for the loss. — W itjjams 
v. Curzon Syndicate, Ltd. (1919), 35 
T. L. It. 475, C. A. 

52. Add. Annotation : — Refd. Coldman v . Hill, 
[1919] 1 K. B. 413. 

64. Add. Annotation : — Refd. Coldman v. nil], 
[1919] 1 K. B. 143. 

65. Add. Annotation : — Refd. l^ayton v. General 
Steam Navigation Co. (1923), 130 L. T. 002. 

67. Add. Annotations : — Consd. Coldman v. Hill, 
[1919] 1 K. B. 443. Distd. City of Baroda 
(Cargo Owners) v . Hall Line (1920), 42 
T. L. R. 717. 

70. Add. Annotations : — Refd. Coldman v. Hill, 
[1919J 1 K. B. 443 ; G. N. Ry. v. L. E. P. 
Transport & Depository, T1922] 2 KB. 742. 
Mentd. Pratt v. Patrick, [1924] 1 K. B 488. 

75. Add. Annotations : — Refd. Coldman v. Hill, 


[1919] 1 K. B. 443 ; Smith v. G. W. By. 
(1920), 37 T. L. B. 117. 

Add. Annotation : — Refd. Jebara v. Ottoman 
Bank, 11927] 2 K. B. 251. 

Add. Annotations : — Mentd. Prager v. Blat- 
spiel, Stamp & Heacock, [1924] 1 K. B. 506; 
Jebara v. Ottoman Bank, 1 1 927 J 2 K. B. 254. 
Add. Annotdtions : — Mentd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; J^ondon & Mont- 
roso Shipbuilding & Repairing Oo. v. Barclays 
Bank (1925), 31 Com. Cas. 67. 

Add. Annotations : — Refd. Tho Empress 
(1922), 92 L. J. P. 42. Mentd. Coldman v . 
nill, [1919] 1 K. B. 443 ; Ellis’ Trustee v. 
Dixon- Johnson, [1924] 2 Cli. 451 ; Pratt v. 
Patrick, [1924] 1 K. B. 488. 

101. Add. Annotations : — Mentd. Banbury v. Bank 
of Montreal, [1918] A. C. 626 , Everett v. 
Griffiths, [1920] 3 K. B. 163. 

103a. S. P. Parry v. Roukrts (1835), 3 Ad. & El. 
118 ; 5 Nev. & M. K. B. 669 ; 4 L. J. K. B. 
189; 111 E R 358; sub nom. Barry v. 
Roukrts, 1 IT. & W. 212. 

106. Add. Citation : — sub nom. Anon., Cary, 9. 

108. Add. Annotations : — Mentd. Coldman v. llill, 
[1919] 1 K. B. 443 ; The Empress (1922), 92 
Jj. J. P. 42 ; Ellis’ Trustee v. Dixon -Johnson, 
[1924] 2 Ch. 451 ; Pratt v. Patrick, [1924] 1 
K. B. 488. 

I Add. Annotation Mentd. Musgrovo v. Pan- 
dolia, [1919] 2 K. B. 43. 

118. Add. Annotation : — Refd. Sack v. Jones, 
[1925] Ch. 235. 

122. Add. Annotation : — Mentd. lie Stokes, Ex p, 
Mellish, [1919] 2 K. B. 256. 

125a. S. P. Price v. Groom (ISIS), 11 L. T. O. S. 
475, N. 1’. ; on appeal 2 E\ch. 542. 

Annoial u>n -Mentd. JO V\hitcle>, J i i>. .smith (1892), C7 
L. T. 09. 

131a. Distinct chattels.] —’Hie doctrine of con- 

fusion of properly does not apply to distinct* 
chattels like < hairs A tables, but to com- 
modities such as corn, wine, oil & the like, 
of which there can be a commingling of sub- 
stance (Bramwkll, B.). — Smith v. Torr 
(1862), 3 P. & F. 505. 


69 iii. .] — Defts. having by 

mistake removed a unit case from a 
railwuy carriage, took the most speedy 
means of restoring the suit case to the 
owner by placing it on a Rteamcr about 
to leave for a point on the railway : — 
Heid: (1) defts. os bailees without 
reward were bound to use as much 
diligence in dealing with the goods in 
their possession us they would in 
dealing with their ow r n ; (2) in deliver- 
ing tho suit case to a fireman on tho 
steamer to bo delivered to the mate, 
defts. failed to acquit themselves of 
the responsibility resting upon them. — 
McCowan v. MoCTtlloch. [19201 1 
D. h. R. 312; 5 8 N. 8. It. 320. - CAN. 

66 iv. .]— The fact that a 

chattel has been lost or injured in 
the hands of a gratuitous bailee raises 
a primd facie presumption against 
him. That presumption, however, 
may be rebutted by bis proving that 
he was not to blame for the loss 
or Injury. — Mumforij v. Northern 
Trusto Co., 11924] 2 W. W. ll. 745.— 
CAN. 

PART II. SECT. 1, SUB-SECT. 4. 

77 i. Rights of finder against all hut 


true owner — Mom // found in shop. 1 — 
Deft. w r tt8 a shopkeopoi, be pltf., a 
salesman in the shop, pickl'd up from 
the floor a loll of banknotes, tk handed 
it to deft., who cuuucd inquiry to be 
made for the owner. No eluim was 
mude, tk deft, kept the notes : — Hehi : 
the property woh “ lost,” tk ns ugainst 
all other persons than the owner, the 
finder became the substantial owner of 
the thing found by him, &pltf. was not, 
by reason of being in the employment 
of deft., depiived of his right r as a 
finder — Haynev v. Mitnole, 22 
C. h. T. 152.— CAN. 

77 ii. Or in hanlc.) — A 

cleik In a bank noticed lying on a deHk, 
used by patrons of tho bank in the 
public portion of tho promises, a wallet 
containing money, & handed it over 
to the manager for tho rightful owner, 
who never was discovered or appeared 
to claim it : — Held : tho money was 
not “ lost.’* — II eddle v. Bank ot 
Hamilton (1912), 17 B. C. It. 30G. — 
CAN. 

PART II. SECT. 3. 

1081. Duties of borrower — Measure 
of diligence. ] — W here an owner of a 


motor car leaves it at a garage to bo 
repaired tk is given, without charge, u 
motor therefrom for use m the mean- 
time), he is a bailee from tho gaioge 
proprietor without lowuid unless it 
he that tho work of repairing is the 
consideration for the lot.n of the car. 
Ho is therefore hound to take reason- 
able care of tho cai hired, & if It bo 
roooived by him in good condition tk 
he returns it damugod & fails to give 
any account ot tho time, place & man- 
ner of tho injury, tin* law will proHumo 
that ho has boon negligent. — llu on 
Motor Pvrlohh v. Keel, [1918] 1 
W. W. R. 700; 39 D. L. It. 410.— 
CAN. 

108 Ii. Onus to negative 

negligcnee.) — Pltf. loaned deft, his 
traction engine to he used for hauling 
a gasoline engine t o start same. While 
being used for hauling u separator 
over rough ground the crankshaft 
broke : — Held : the onus was on deft, 
to negative negligence on Ills part, &, 
not having discharged this onus , he 
was liable in damages. — Smith v. 
Moatb, [1921] 1 W. W. R. 298 ; 50 
I). L, It. 415 ; 14 Soak. L. It. 37.— 
CAN. 
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133. Add. Annotations : — Refd. Coldman v. Hill, 
[1919] 1 K. B 443 ; The Empress (1922), 92 
L J. V 42 Mentd. Ellis’ Tnistee v. Dixon- 
Johnt-on. [1924] 2 Ch. 451 ; Pratt v. Patrick, 
[1924] 1 K B. 488. 

136. Add. Annotaium : — Refd. Coldman v . Hill, 
[1919] 1 K. B. 443. 

137. Add. Annotations : — Refd. Coldman v . Hill 
(1918), 88 L. J. K. B. 491 ; Welden v. Smith, 
[1924] A. C. 484. 

140. Add. Annotations: — Consd. Turner v. Civil 
Service Supply Assoen., [1926J 1 K. B. 50. 
Refd. Coldman v. Hill, [1919] 1 K. B. 
443 ; The Santa Catharina (1919), 88 L. J. P. 
170 ; Williams v. Ourzon Syndicate (1919), 
35 T. L. li. 476 ; Gibaud v . G. E. By., 
[1921] 2 K. B. 426 ; Reynolds v. Boston 
Deep Sea Fishing & Ice Co. (1921), 38 
T. L. R. 22 ; Butter v . Palmer, [1922] 2 
K. B. 87 ; Layton v. General Steam Navi- 
gation Co. (1923), 130 L. T. 602 ; Fagan 
v. Green & Edwards (1925), 70 Sol. Jo. 185 ; 
Gosso Millard v Canadian Government Mcr- 
. chant Marine, American Can Co. v Canadian 
Government Merchant Marine, [1927] 2 KB. 
4 32 Mentd. Diamond Alkali Export Corpn. v. 
Bourgeois, [1921 J 3 K. B 443; Wasserman 
v. Blackburn (1926), 43 T. L. B. 95. 

140a. Car driven “at customer’s sole risk.”] — 

The owner oi a motor car deposited the car 
fot sale* on commission with deft., the keeper 
of a garage, upon the terms of a printed 
document containing the clause : “ Cus- 

tomers’ ears are driven by your staff at 
customers’ sole risk.” The car was sent out 
by dolt, in charge of one of his drivers to be 
shown to a prospective purchaser, & was 
injured owing to the negligence of the driver : 

Ihht : the above clause protected deft, 
from liability tor the negligence of his 
servants. Buttuh r. Palmer, 119221 2 
K. B. 87 ; 91 L. J. K. B. 657 ; 127 L. T. 419 ; 
38 T, L. B. 555 ; 66 Sol. Jo. 576, O. A. 

Apld. Fm b< s, \bbott & Leonard i*. (1. W. Rv 

(llwiN i T Jli.’kg?! Re,d - I)u,nford *• ( '- w - 


-Refd. Coldman v . Hil], 


142. 

143. 


General 
T. 662 


PART 111. SECT. 1, SUB-SECT. 1. 

133 it. Mot liable for theft — 

Motor car lift at garage— Garage under 
repair.] — Fot umicr v. MiKknna 

i l 79 icA 7 N l> ' L ' U * 725 1 54 N * ’ S * K 

» 185 restaurant 

Keeper who invites customers to deposit 
articles of clothing tomporarih Ta a 
place provided l>> him for that purpose 
Is * bailee for hire A: not n gratuitous 
baileo. It Ih part of the accommoda- 
tion for which the keeper of the 
restaurant receives Ids recompense 
from his customers The bailee iu 
such a case i« bound to exercise 
oniiimr) diligence in oaring for the 
articles entrusted to him & is liable in 
case of failure to do so.— Murphy ». 
Hahi 0 019). 62 N. S. It. 70.— CAN. 

136 ill. Stable keeper.} — 

Pltf.V n urn*, kept for (dm in an open 
stall In deft . V stable, was kicked by 
a horse, which was kept ill the adjoining 
open stall, & had broken bis li&iter 
shank duiittg Mu night & got loose: — 
Held as it was not proved that the 
horse hud evu broken a halter ahank 
before, or that the shank was not as 


strong as halter shanks usually wore, 
deft, was not liable. — Templeton v. 
Waduimhon (11)04), 24 C. L. T. 
Occ. N. 1.51 ; 14 Mem. L. R. 4y."».- CAN. 

_ “ T~ Liability for arts of «r- 

yunts .} — A motor car was entrusted by 
its owners to garage proprietors for 
safe custody over night. During the 
night the night watchman in charge 
of the garage took the car out for his 
own purposes, contrary to Mb em- 
ployeis’ instructions & without their 
knowledgo. While being driven by 
the night watchman the car collided 
with another oar & wab damaged : — 
Held : os the defenders had dolegated 
their duty of keeping the car safely 
soourod In the garage to their servant, 
thoy were liable to pursuers for the 
servant's failure in performance. — 
Central Motors, Glasgow, Ltd. v. 
Orssvotk Garage & Motor Co., 
[19251 S. C. 796.— SCOT 

1*1 iv. Where a bailee 

for reward, or a person who is under 
the same legal obligations as such a 
bailee, Ib sued for the loss of goods, the 
emus of proving that the lose did not 
occur through any want of reason- 
able care on the part of deft, or his 

146 


141. Add. Annotation . 

[1919] 1 K. B. 443. 

Add. Annotation : — Refd. Layton v. 

Steam Navigation Co. (1923), 130 L. 

Add. Annotation : — Refd. Gosse Millard v. 
Canadian Government Mei chant Marino, 
American Can Co. v. Canadian Government 
Merchant Marine, [1927] 2 K. B. 432. 

144. Add. Amiotations : — Consd. Layton v. General 
Steam Navigation Co. (1923), 130 L. T. 662 ,* 
Gosse Millard v. Canadian Government Mer- 
chant Marine, American Can Co v. Canadian 
Government Merchant Marine, [1927] 2 K. B 
432. Refd. Coldman v. Bill, [1919] 1 K. B. 443 • 
The Santa Catharina (1919), 88 L. J. p. 170 • 
Williams v. Ourzon Syndicate (1919), 35 
T. L. R. 475 ; Fagan, v. Green & Edwards 
(1925), 70 Sol. Jo. 185 ; Turner v. Civil 
Service Supply Assoen., [1926] 1 K. B. 50. 
Mentd. Diamond Alkali Export Corpn. v. 
Bourgeois, [1921] 3 K. 3. 443; Gibaud' v. 
G. E. By [1921] 2 K. B. 426; Reynolds 
v. Boston Deep Sea Fishing & Ice Co. (1921) 
38 T. L. B. 22 ; Rutter v. Palmer, [1922] 2 

B. 87; Wasserman v. Blackburn (1926), 
4o 1. L. R. 95. 

145. Add. Annotation : — Consd. Pennington v. 
Reliance Motor Works, [1923] 1 K. B. 127. 

14e - ••—Mentd. Rye v. Purcell, 

Llchsijj 1 K.. Jo. 446. 

159. Add. Citation : — 88 L. J. K. B. 65. 

Annotations : — Mentd. Joachimson v. Swiss 
Bank Corpn., [1921] 3 KB. 110; ZfePolemis 
& Furness, Withy. [1921 ] 3 K. B. 560; Jones 
v. Waring & Gillow, [1926] A. 0. 670. 

163. Add Annotations : — Consd. Gibaud v . G. E. 
tty., [1921] 2 K. B. 426. Apid. Buerger t 
Cunard 8.S. Co. [1925] 2 K. B. 646. Refd. 
The Cap Palos, [1921] P. 458 , L. & N. W. 
Ry. y. Neilson, [1922] 2 A. C. 203 ; The 
Refrigerant, [1925] P. 130. 

163a. Evidence of negligence — Failure to 

examine goods periodically;]— Reaps.’ wheat 
was stored! at applte.’ warehouse, which 
was allowed to become congested with grain 


employees is upon deft. — M akowkb, 
mc death & Co., Proprietary, Ltd. 

v.te-U 00 - LTO " I1M « 

44^1 v. — — ..) — The burden is 

on ultf. in the first instance to establish 
bot .where the loss is 
eslaluibhed or the goods are not 
returned, a sufficient oase is raised 
against the bailee to put him upon his 
defence. The law in such oase pre- 
sumes negligence to be the cau«e of 
the loss or non -return. Where there 
£ °f the cause of loss 

& deft, fails to meet the primti fade 
ease against him he will be held liable 
for the consequences of his neglect. — 
Morphy v. Hart (1919), 53 N. S. R. 

— CAN, 

141 vi. — 

Grahhwold (Alta. 

1062. — CAN. 

PART III. SECT. 1, SUB-SECT. 2. 

161 vt. Read now ** 168a 1.'* 

161 vii. Read now « 168a li.” 

168a iU. .]— Pltf. 

placed apples in the cool stores of deft. 
The apples were in good order 9l eon- 


.] — Cammaert v. 

..), 11926] 2 D. JL. B. 



Vol. m. Bailment. Cases 168a — 162a. 


of Vvirious kinds, including maize, which 
had a special tendency to heat, & applts. 
were in consequence unable to fulfil the 
obligation they were under to reaps. to exe- 
cute their orders to turn & cool as expe- 
ditiously as they were bound to do. Resps.’ 
whent was moist, & there was evidence that 
even a small rise in the surrounding tem- 
perature might, unless it was expeditiously 
turned, cause it to heat : — Held : applts. 
were liable. — Liverpool Gratn Storage & 
Transit Co., Ltd. v Charlton & Bagshaw 
(1918), 146 L. T. Jo. 20, H. L. 

164. Add, Annotation : — Refd. Coldman v. Hill, 
[1919] 1 K. B. 443. 

168. Add, Annotation : — Mentd. Reader v. S. E. & 
C. Ry. & L. & N. W. Ry., Van Den Berghs 
v. G. W* Ry. (1921), 38 T L. R. 14. 

171. Add, Annotations : — Consd Engel v. Lan- 
cashire & General Assce. (1926), 41 T. L. R. 
408. Mentd* Lake v, Simmons (1926), 95 
L. J. K. B. 686. 

184* Add, Annotation : — Refd. L. & N. W. By. 
e. Hudson, [1920] A. C. 324. 

190. For 44 Company not responsible for package 
over £10, read 44 Company not responsible 
for package over stated value.” 

Add. Annotation : — Refd. Gibaud v, G. E Ry. 
(1921), 126 L. T. 70. 

192. Add, Annotation : — Consd. Gibaud v. G. E. 
Ry., [1921]2 K. B. 420. 

192a. Loss of luggage left outside cloak- 

room.] — A condition in a railway cloak-room 
ticket purporting to exempt the railway co. 
from responsibility for articles above a 
specified value deposited in the cloak-room 
except on certain terms, & assented to by the 
person taking the ticket, is not prevented 
from being part of the contract & from pro- 
tecting the co. merely because it Is unreason- 
able, provided that it be not so extravagant 
as to imply, & there is no other evidence to 
show, that that person’s assent to it has been 
obtained by fraud, or so irrelevant as to be 
foreign to the contract. 

Pltf. took his bicycle to the cloak-room 
at a station of deft. co. for the purree of 
depositing it there, paid to the official the 
.charge demanded, & received a ticket pur- 


porting to be a cloak-room ticket upon the 
tace of which was legibly printed the follow- 
ing condition : “ The co. will not be in any 
way responsible in respect of any article 
deposited the value whereof exceeds £5, 
unless at the time of deposit the true value 
& nature of the article shall have been de- 
clared, & Id. per £l sterling of the declared 
value be paid for each day or part of a day 
in addition to the ordinary cloak-room 
charges ” The value of the bicycle exceeded 
£6, but pttf. made no declaration of value 
or additional payment. The bicycle was 
standing at the open door of the cloak-room, 
but the official told pltf. to leave it there as 
he would put it away. When pltf. returned 
to claim the bicycle it could not be found. 
In an action by pltf. against defts. for the 
value of the bicyclo defts. relied upon the 
above condition. It was found in effect 
that pltf. knew that there was printing on 
the ticket, that he believed it contained a 
condition, & that defts. had done sufficient 
to give pltf. notice of the condition ; & it 
was not found & there was no evidence to 
show that pltf.’s assent to the condition had 
been obtained by fraud. It was further 
found that owing to the negligence of the 
official in leaving the bicycle at the door of 
the cloak-room It had been stolen : — H* Id : 

(1) assuming that the condition was un- 
reasonable which, sernble, it was not, defts. 
wore not, merely on that ground, prevented 
from relying upon It, inasmuch as it was not 
so extravagant as to implv that pltf ’s nssent 
to it had been obtained by frniid. or so 
irre volant as t-o be foreign to th contract ; 

(2) defts. were protected by t! condition, 

although the bicycle had not been deposited 
within the cloak-room : (3) on the above 

facts & findings judgment should be entered 
for defts.— G ibaud v . Great Kamtkrn Hy. 
Co., [1921 | 2 K. B. 420 ; 90 L J. K B 535 : 
125 L. T. 70 ; 37 T. L. R. 422 ; 05 Sol. Jo. 
454, C. A. 


A notations :—As to (2) Confd. L. Sc. N. W. Ry. v. Noilson. 
119221 2 A. C. 203. Refd. Armour o Walfoid (Lorn Ion), 
(19211 3 K. B. 473 : The Cup 1’alos, 11921] P 4. r >8 ; 
N untin iv Southern By. (1923), (30 L. T. 131 ; Bungi r v. 
Cunard S. 8 Co.. [1025} 2 K. B. 046; The Refrigerant, 
[1925J P. 130. 


dition when they were placed In the 
store. Several months later the apples 
were taken cut of the store con- 
siderably damaged & deteriorated : — 
Held : it was the duty of deft, being a 
bailee for reward to provide a cool 
store fit for the purpose intended, & 
to maintain the proper temperature 
& proper circulation of cola air in 
the store by efficient means, & to store 
the apples in such manner as would 
ensure access of the cold air to the 
fruit ; & as fruit was liable to be 
injuriously affected by failure to 
perform any of these duties, & might 
Dooorne affected at any time, it was the 
duty of deft, to Inspect the fruit In the 
store at reasonable times, &, if indica- 
tions of deterioration were observed, 
to notify pltfs., &, if necessary 8c 
practicable, to take steps to protect 
the goods from further damage. — 
Aurora Trading Co.. Ltd. 8c Jack- 
son tv Nelson Freezing Oo., Ltd., 
[1922] N. Z, L. R. 662. — N.Z. 

168a Iv. Failure to inspect 

premises — Defective wharf.] — Held: the 
oollapse of the wharf was due to 
failure of worm-eaten piles supporting 
it, 8c such defect should have been 
known if proper diligence had been 


used in inspection. — F urnksr Withy 
Co., Ltd. v. Adlin (1918), 42 D. L. R. 
97.— CAN. 


sp. Delivery to purchaser without 
production of lake-bills of lading ) — 
Held : defts.. an elevator co., to whom 
the goods had been shipped for storage, 
were liable. — Northern Grain To., 
Ltd. v. Goderich Elevator & Tran- 
sit Co.. Ltd., [1926] 1 1). L. K. 297 ; 
[1926J S. C. ft. 120.— CAN. 


172 ii. .1— Pltf. uelivered goods 

to defts., a warehouse oo., for storage. 
The warehouse contract provided that 
the responsibility of the oo. ” for the 
contents of any pioce or package is 
limited to the sum of 650, unless the 
value thereof is made known at the 
time of storage & receipted for in the 
schedule ; an additional charge will 
be made for higher valuation. The 
goods, which were In several packages, 
were stored without a declaration of 
value 8c without any additional charge 
for a higher valuation. Through the 
negligence of defts.’ servants, the goods 
were included in a shipment of other 
goods 8c sent to England. Some of 
pltf.'s good b were lost, 6c others 
damaged : — Held : the amount which 
pltf. was entitled to recover was 


limited by the clause of the Nttrehous* 
contract — M\unmfi.l v. Campbell 
security Fireproof .storage & 
Moving Co , Ltd.. 11921) 2 W W It. 
348 ; (19211 2 W W. It 579 — C N. 

172 Hi. .J— A cold storage co. 

gave a receipt for hops stored with 
! Item which bore, " The eo. will use 
every ondeavoui In taking care of all 
goods consigned to Its charge, but 
will not oo held responsible for uuy 
damage whatsoever. . . . All goods 
are received subject to the conditions 
on the back of this receipt ” Tin llist 
condition on the back was, “ The co. 
will use every endeavour In taking 
caro of ail goods consigned to Its 
charge, but will not be hi Id responsible 
for loss or damage to goods stored 
through maintaining too high or too 
low a temperature In the stoics, (allure 
of machinery, buildings or plant ftre, 
or any other cause whatsoever other 
than theft ” Held • tho contract 
meant that defenders promised to do 
their utmost to take care of the hops, 
but that. If their efforts wore unsuc- 
cessful for any cause other than theft, 
they were not to be liable in damages. — 
Ballinoall & Son v. Dundee Ice 
8l Cold Storage Co., [19241 S. O. 
238, — SCOT. 


Cases 194—255. English and Empike 

194. Add . Annotation : — Consd. Gibaud v. G. E. I 
Ry. (1921), 125 L. T. 76. 

197. Add. Annotations : — Consd. Gibaud v . G. E. 
Ry. (1921), 125 L. T. 70. Apld. Ehinger v. 
S. E. & C. Ky. & The Pullman Oar Co. (1922), 
38 T. E R. 078 : Hearn v. Southern Ry. 
(1925), 41 T. L. K. 305. Mentd. Nunan v. 
Southern Ry. (1923), 130 L. T. 131. 

198. Add. Annotations : — Refd. Gibaud v . G. E. 
Ry. (1921), 125 E. T. 70. Mentd. Walls v. 
Ontaur Co. (1921), 126 E. T. 242 ; Nunan 
v. Southern Ry. (1923), 130 L. T. 131. 

199. Add. Annotations : — Mentd. Goldman v. llill, 
(1919] 1 K. R. 443; The Empress (1922), 
92 E. J. 1*. 42; Ellis’ Trustee v. Dixon- 
Johnson, [1924] 2 Oh. 451 ; Pratt v. Patrick, 
[1924] 1 K. 13. 488. 

201. Add. Annotation : — Mentd. Brightman v. 
Tate, [1919] 1 K. B. 403. 

207. Add. Annotation : — As to (2) Refd. Franco- 
British Ship Store Co. v. Compagnie dos 
Chargeurs Jfyanquise (1926), 42 T. E. R. 735. 

211. Add. Annotation : — Refd. Gcddling v. Marsh, 
[1020] I K. B. 008. 

212. Add. Annotation : — Apld. Point Anne , 
QuaiTi(‘K v. The M. F. Whalen (1922), 39 
T E. R 37. 

215. Add. Annotation : -Refd. Britannia Hygienic I 
Laundry Co. v. Thorny croft (1920), 135 1 

E. T. 83. 

216a. Duty to keep In repair.] — Whore a person 
hires a specific thing for the purpose ol using 
it, there is an implied contract on the part 
of the letter that he will in the meantime 
keep the thing, as 1 should say, in repair, 
that is, la* will not by want of reasonable 
earo after the contract is made allow it to 
become worse than it was at the time the 
contract wjlh made (Brett, E.J.). — Robert- 
son v. Amazon Tug & Eiuuteragk Co. 
(1881), as reported in 7 Q. B. D., at p. 000, 
C. A. 

Annotations:— Refd. The West Cock. [1911] P. 208 ; The 
Uh nmorvon, 1191111 1*. 141. Mentd. Point Aime Quurries 
r. The M. V. Whalen (1922). 39 T. L. It. 37. 

218. Add. Annotations : — Folld. Mintz v. Silvorton 
(1920), 30 T. E. R. 399. Refd. Williams 
v. Curzon Syndicate (1919), 35 T. E. R. 
475. 

219. Add. Annotations : — Mentd. Goldman i*. Hill, 
119191 1 K. B. 143 ; The Empress (1922), 92 
E. J. P. 42 ; Ellis* Trustee v. Dixon-Jolmson, 
11924] 2 Oh. 451 ; Pratt t>. Patrick, [1924] 1 
K. B. 488. 

223. Add. Annotation As to (1) Refd. Gosse 
Millard v. Canadian Government Merchant 
Marine, American Can Co. v. Canadian 
( nn eminent Merchant Marine, [1927] 2 K. B. 

224. For the existing paragraph substitute as j 
follows;- -Obligation to keep in repair — ’ 


Digest Supplement. 

Agreement for redellvery in good working 
order.] — Schroder v . Ward, No. 237, post . 

226. Add. Annotations : — Refd. Mcrtens v. Home 
Freeholds Co., [1921] 2 K. B. 526; Kursell 
v. Timber Operators & Contractors, [1927] 1 
K. B. 298. Mentd. Be Thellusson, Ex p. 
Abdy, [1919] 2 K. B. 735; Re Comptoir 
Commercial Anversois & Power, [1920] 1 
K. B. 868 ; Lebeaupin v. Crispin, [1920] 2 
K. B. 714 ; Larrinaga v. Soc. Franco- 
Americaine des Phosphates de Medulla (1923), 
92 L. J. K. B. 455; Jte Wait, [1926] Ch. 
962. 

227. Add. Annotations: — Refd. Goldman v. Hill, 
[1919] 1 K. B. 443 ; The Empress (1922), 92 
E. J. P. 42. Mentd. Ellis’ Trustee v. Dixon- 
Johnson 924] 2 Ch. 451 ; Pratt v. Patrick, 

240. Add. Annotation : — Mentd. Schiller v. Peter- 
sen, [1924] 1 Oh. 394. 

241. Add. Annotation : — Mentd. British Ity. Traffic 
& Electric Co. v. C. R. O. Co. & E. C. C., [1922] 
2 K. B. 200. 

245. Add. Annotations : — Consd. Lewis v. Thomas, 
[1919] 1 K. B. 

Traffic & Electric Co. u. C. R. C. Co. <fc E. C. O., 
11922] 2 K. B. 260 ; Lamb v. Wright, [1924] 1 

K. B. 857. 

247. Add. Annotation : — Mentd. British Ry. 

Traffic & Electric Co. v. G. R. C. Co. & 

L. C. C., [1922] 2 K. B. 200. 

252. Add. Annotation — Mentd. Dominion Coal 
Co. v. Ma*>kinonge S.S. Co., [1922] 2 K. B. 
132. 

252a. Delivery — Refusal of hirer to take delivery — 
Remedy of owner.] — Under a hire-purchase 
agreement deft, agreed to hire from pltfs. a 
cash register for ten months certain at an 
agreed monthly rental payable in advance 
with an option to purchase on payment of a 
fixed sum within one month after payment 
of all the rent for the agreed period of hiring. 
Deft, in breach of his contract refused to 
accept delivery of the register. Pltfs. issued 
a default summons in the county ct. for rent 
accrued due up to the date of the summons 
Held : no actual debt had been incurred & 
the action was not maintainable, pltfs.’ 
remedy being in damages only. — National 
Cash Register Co. v. Stanley, [1921] 3 
K. B. 292 ; 90 L. J. K. B 1220 ; 125 L. T. 
705 ; 37 T. L. R. 770 ; 05 Sol. Jo. 043, D. C. 

254. Add. Annotations: — Retd. Albemarle Supply 
Co. r. Hind (1927), 43 T. E R 783. Mentd. 
Pennington v. Reliance Motor Works, [1923] 
1 K. B. 127. 

255. Add. Annotations: — Refd. Albemarle Supply 
Co r Hind (1927), 43 T. L. R 783. Mentd. 
Pennington v. Reliance Motor Works, [1923] 
1 K. B. 127. 


PART 111. SECT. 3, SUB-SECT. 1. 

241 vi. .] — Pltf. handed over 

nine motor lorries to deft., reoeiviug 
from him lts.5,000 upon the terms of a 
written agreement, the material parts 
of which wore as follows : — “ I have 
to-day agreed to soli to you on t lie* hiro- 
purchase sybtern for lts.25,000 my 
nine lorries ... In consideration of 
payment at, under. In ease of failure 
to pay any of the Instalments on due 
date, previous payments will be con- 
sidered null void, tc tho lorries are 
not considered as sold until the final 


payment has been received. The 
purchaser has no right to mortgage or 
dispose of any lorries until the full 
amount has been paid & [pltf.] or his 
nominee has the right to «eixe the lorries 
wherever they may be. The con- 
sideration money is to be paid as 
under. As against the payment of 
Its 5.000 I have to-day given to yon 
delivery of all the nine lorries, & also 
a letter addressed to the Commissioner 
of Polio© to transfer the lorries to your 
name ” : — Held : the agreement was 
an agreement for sale. — C oijb v. 

148 


NanalalMorarji Dare (1024), I.L.It. 
40 Bom. 172.— IND. 

248 vi. What \& payment .} — 

Under a hire-purchase agreement the 
hirers made an initial payment & gave 
to the owners bills of exchange for the 
total amount of the monthly payments 
as collateral security. These bills were 
subsequently discounted by the 
owners : — Held : no conditional pay- 
ment. Sc the property in the goods 
remained In the owners . — Re Rankin 
& Shileday, [1927] N. 162.— IR. 



VoJ. m. —Bailment. Cases 261—313. 


261. Add . Annotation: — Mentd. He North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 

262. Add, Citation : — 119 L. T. 632. 

Add, Annotations: — As to (1) Consd. Nelson 
Murdoch v. Wood (1922), 126 L. T. 746. As 
to (2) Apld. Cohen v, Roche, [1927] 1 K. B. 
169. 

262a. .] — Pltfs. let a piano on a 

hire-purchase agreement which provided that 
until all the instalments were paid the hirer 
should have no property in the goods other- 
wise than as hirer, At that in ease of any 
breach of the agreement pltfs. might, without 
any formal notice, put an end to the hiring 
& retake possession of the piano, & that the 
hirer should keep the piano in his own 
custody. At a date when the hirer had paid 
all the instalments then due, but before ho 
had paid the total price, he sold the piano to 
deft., who bond fide believed that the hirer 
was the absolute owner. The hirer having 
subsequently got the piano back into his 
own possession At having again disposed of it, I 


but having, in the meantime, kept up the 
payment of the instalments, pltfs., on ascer- 
taining the facts, claimed damages from deft, 
for conversion : — Held : the sale by the hirer 
to deft, was not ipso facto a repudiation of 
the hire-purchase agreement, as pltfs. had 
never accepted the repudiation, but it trans- 
ferred whatever interest the hirer had at the 
time of the sale, & as pltfs. wero not entitled 
to the possession of the piano until they 
elected to put an end to the agreement thero 
was no conversion by deft. — N elson Muk- 
docu & Co. v. Wood (1921), 126 L. T. 745 ; 
38 T. L. R. 23 ; 66 Sol. Jo. (W. R.) 6 D. V. ; 
revsd. on other grounds (1922), 38 T. L. R. 
393, C. A. 

264. After “ the owner can maintain an action for 
conversion against the purchaser " add “ , as 
the hirer has not 4 agreed to buy * the goods 
within Factors Act, 1889 (c. 45), s. 9.” 

267. Add. Annotation: — Mentd. British Ry. 
Traffic At Electric Co. t>. C. R. 0. Co. Ac 
L. C. C., [1922] 2 K. B. 260. 


Part IV. — Considerations Common to all Classes of Bailment. 


278. Add. Annotations : — Refd. Mertens v. Dome 
Freeholds Co., [1921] 2 K. B. 526; Kurbell 
Timber Operators Ac Contractors, [1927] 1 
K. B. 298. Mentd. He Wait, [1926] Ch. 902. 
280. Add. Annotations :— Consd. Kempler v. Brav- \ 
ingtons (1025), 133 L. T. 6S0. Refd. Lake v. 
Simmons (1920), 95 L. J. K. B. 586. 

285. Add. Annotation : — Refd. Russian Com- 
mercial Ac Industrial Bank v. Comptoir 
D’Escoinpte de Mulhouse (1924). 93 L. J. 

K. B. 1098. 

287. Add. Annotation : Mentd. The Jupiter 
(No. 3) (1927), 137 L T. 333. 

296. Add. Annotations : — Distd. Laurie Ac More- 
wood v. Dudin, [1926] 1 Iv. B. 223 ; Wait Ac 
James v. Midland Bank (1926), 31 Com. Cas. 
172. Mentd. Sterns v. Vickers, ( 1923] 1E.B. 
78. 

298. Add. Annotation : — Mentd. L. Ac Y. Ry., 

L. Ac N W. Ry. Ac Graeser v. MacNicoll 
(1918), 88 L. J. K. B. 601. 

299. Add. Annotation : — Consd. Laurie Ac More- 
w r ood v. Dudin (1925), 134 L. T. 309. 

300. Add. Annotations : — Consd. Laurie Ac More- 
wood v. Dudin, [1926] 1 K. B. 223. Mentd. 
Colley v. Overseas Exporters, [1921] 3 K. B. 
302. 

304a. .] — Defts., warehousemen, held 618 

quarters of maize belonging to A., who sold 
200 quarters thereof to W., who sold them to 


pltfs., giving to the latter a delivery order 
which they lodged with defts. Defts. did not 
object to the order, nor did they make any 
acknowledgment to pltfs. of their title ; — 
Held : the mere receipt of the delivery order 
by defts. without objection did not estop 
them from denying that pltfs. wen' the 
owners of the 200 quarters. — Laurie Ac 
Morewood v. Dudin Ac Sons, [1920j 1 K. B. 
223 , 95 L. J. K. B. 191 ; 131 L. T. 309; 
42 T. L. R. 149 ; 31 Com. Cas. 96, C. A. 
Annotations — Consd. Wait Ac .1 nines v. Midland Hank 
(1920), 31 Com (’us. 172; 1U Walt, 1 15)271 1 Ch. 600 

304b. ,| — Wait Ac James v. Midland Bank 

(1026), 31 Con . Cas. 172. 

306. Add. Annotation: — Consd. Laurie Ac More- 
wood v. Dudin, [1926] 1 K. B. 223. 

309. Add. Annotations : — Apld. The Joannis Vatis, 
[1922] P. 92. Refd. The Rosalind (1920), 90 
L. J. P. 126. Mentd. Elliott Steam Tug Vo. 
v Shipping Controller, [1922] 1 K. B. 127 ; 
G. N. Ry. v. L. E. P. Transport Depository, 
[1922] 2 K. B. 742 ; The Zelo, [1922] P. 0 ; 
Mersey Docks Ac Harbour Board v. 11 ay. 
[1923] A. O. 345. 

312. Add. Annotations Consd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. Mentd. Williams 
v. Baltic Jnsce. Assocn. of London, [1921] 2 
K. B. 282. 

313. Add. Annotation : — Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 686. 


PART III. SECT. 3, SUB-SECT. 2. 

264 v. Pltf. & C. en- 

tered Into a hire-purchase agreement 
in the usuul form in respect or a motor 
car. After making his first payment 
C. delivered the car to deft. W. to sell. 
Deft. K. bought the car at an auction 
conducted by W. : — Held : both defts. 
wero liable to pltf. — Archibald v. 
Washer & Co. & Kinnkknry, U9231 
N. Z. L. R. 165. — N.Z. 

PART III. SECT. 4. 

269 i. Held • a 

firm of upholsterers who had con- 
tracted to remove, beat, & relay a 
carpet, were not liable for itR accidental 


destruction while in the premises of a 
firm of carpet-beatcrs with whom they 
had sub -contracted to beat it, there 
being no delectus personae in such a 
contract as to bar them from employ- 
ing a sub-contractor, & no negligence 
in the selection of the sub -contractor. — 
Stevenson & Sons v . Maule & Son, 
[1920] S. C. 335 ; 57 Sc. L. It. 284.— 
SCOT. 

PART IV. SECT. 1, SUB-SECT. 1. 

275 ii. .] — The law imposes an 

obligation upon a bailee to restore the 
article bailed to the bailor, subject to 
this, that the bailee is excused Iron 
restoring it if his inability to do so is i 


due to no want of reasonable care on 
his part. — P aterson v. Milli-r, [1923J 
V. L. It. 36.— AUS. 

PART IV. SECT. 1, SUB-SECT. 7. 

316 ii. . 3 — S. sold certain 

sheep to D. Under the contract of 
sale, on a fixed date, a count Ac pro 
formd deli \ cry wu/> to bo given, & 
such delivery was to be taken only 
upon payment m cash of the full 
amount of the purchase-money Sc 
not before. Until such payment In 
cash, or until all cheques, etc., given 
in payment wore met & satisfied, the 
hheop were to remain the solo Ac abac 
lute property of H. During the period 



Cases 817—882. English and Empire 

817* Add, Annotation : — Reid. Whifceley v. Hilt, 
[1918] 2 K. B. 808. 

819a. Completion of work — Goods sent to trades- 
man lor work to be done.] — Where goods are 
sent to a tradesman to exercise his skill 
upon them, his duties as bailee do not cease 
as soon as his work is done. Until the 
parties have shown, either by express words 
or by conduct, that they intend to alter the 
original relationship between them, that 
relationship continues. — Mitchell v. Davis 
(1920), 37 T. L. H. 68. 

822. Add. Annotation: — Reid. Whiteley v . Hilt, 
[1018] 2 K B 808. 

324. Add. Annotation : — Mentd. Belvedere Fish 
Gin no Co. v. liainham Chemical Works, 
Feldman & Partridge, Ind, Coope v . Same, 
11020] 2 K. B. 487. 

325. Add. Citation 119 L. T. 032. 

Add. Annotations : — Consd. Nelson Murdoch 
v. Wood (1922), 120 L. T. 745. Reid. Cohen 
v. Roche (1920), 95 L. .7. K. B. 945. 

830. Add Annotations : —Consd. Goldman v. Hill, 
11919] 1 K B. 443. Reid. City of Baroda 
(Cm go Owners) v. Hall Line (1920), 42 
T. L. R.7J7. 

338. Add. Annotation : — Consd. Goldman v. Hill, 
[1910] 1 K. B. 443. 

339. Add. Annotation : Consd. White v. Smith 
(1927), 90 L. .1. K. B. 397. 

889a. Right ol sale — On non-payment of charges 
“ Storage ol goods.] — Belts., a firm of ware- 
housemen, received n quantity ol furniture 
from pttf. to he stored by them at an agreed 
rental. An express condition of the contract 
stipulated that if tie* rent or other charges 
due to defts. should be two years in arrear 
defts., on gi\ing proper notice in the tarns 
of the contract to pltf. t should he entitled to 
sell the whole or any part of the poods <te pav 
themselves out of the proceeds : — Hold': 
detfs. were entitled to sell the whole of the 
poods, & it was not unreasonable that they 
should do so, & they had done nothing 
actionable in selling. — W illetts v. Craplin 
A Co. (1923), 30 T. L. H. 222. 

340. Add. Annotation Apld. Parkinson v. College 
of Ambulance A Harrison (1921), 40 T L. H. I 
880. I 

367. Add. Annotations Apld . The .Joannis Vatis, I 


Digest 

[1922 IP. 92. Hold. Thm Boaalind (1920), , 
L. J. p. 126. Mentd. mhtt Steam Tug c, 
v . Shipping Controller* (1^38] 1 B. 12, 
G. N. By. v. L. E. P. Transport Depositoi i 
[1922 ] 2 K. B. 742 ? T ?he 2do, {1922] P. 9 
Mersey Docks Sc Harbour Bo ard v. Ha\ 
[1923] A. 0. 845. 

371. Add. Annotation :—42ona&* Cohen v. Bode 
(1920), 95 L. J. K. B. 945. 

372. Add. Annotation ••—Held. The Joaxmis Vatis 
(1921), 15 Asp. M. L. 0. 506. 

[ 373. Add. Annotations : — Consd. The Bosalind 
(1920), 00 L. J. P. 126. Apld. The Joannis 
Vatis, [1922] P. 92 5 The Zelo, [1922] P. 9. 
Held. Elliott Steam Tug Co. u. Shipping Con- 
troller, [1922] 1 K. B. 127. Mentd. G. N. Rv 
v. L. E. P. Transport Depository, [1922] 2 
K. B. 742 ; Mersey Docks & Harbour Boai d 
r. Hay, [1923] A. 0. 346. 

374a. S. P. Brown v. Hand-in-Hand Fire In- 
surance Society (1895), 11 T. L. R. 53b ; 
39 Sol. Jo. 072. 

374b. With Interest from date of loss.j-- 

Whilc on hire by the A^dmlty. a steam trawloi 
was sunk through a collision jvifch the R. 
The value of the trawler was agreed between 
the parties, but the Admlty. claimed, as 
bailees in possession, to recover as part oi 
their damages interest from the date of the 
loss. The owners of the R. contended that 
interest was only payable from the date when 
the Admlty. paid the value of the trawl er to 
her owners : — Held : under the Admlty. rule 
a bailee in possession was entitled to recovei 
trom a wrongdoer a complete equivalent ot 
the chattel deteriorated or lost, namely, its 
valu** at the time of the deterioration or loss, 
w ith interest from that date ; but inasmuch 
as there was an agreement between the parties 
that defts. should pay what the Admlty. had 
to pay to the owners of the trawler, interest 
on the payment only ran from the date of 
payment. — The Rosalind (1920), 90 L. J. P. 
120; 37 T. L. R. 110. 

379. Add. Annotations : — Apld . The Zelo, [1922] 

P. 9. Reid. Elliott Steam Tug Co. v. Shipping 
Controller, [1922] 1 K. B. 127; Wilston S.S. 
Co. v. Andrew Weir (1925), 31 Com. Cas. 111. 

392. Add. Annotation : — Refd. Pratt v. Patrick, 
[1024] 1 K. B. 488. 


the ;j/ti found ij( li\oiy A 
„ . ( t lie k 1 ic< p woe to he in charge 

of D D Hold (lie sheep though 
pi»>im it to s m accordance with the 
teiiiiH if the contract had not boon 
made Uthl under the tomiH of 
the co at 1 at t, S had a right to im- 
mediate puMHCHHlon of the SllCM'p. — 
ftcoi i< n » Hituuir A Co , Lid. (1019), 
IU N. S. W. L. U 70 — AUS. 


PART IV. SECT. 2, SUB-SECT. 1. 
864 Ui. Jtnnl negligence 


of baikt cf third pu^ty.) — A. entrusted 
Ids motor ear to C. for repairs. While 
the rai was being tested by C. it came 
into collision with a lorry belonging 
to 17. In an action for dumages 
brought by A. against B., the Jury 
found that the driver of the lorry had 
driven at an excessive speed, Ac that 
tho driver of the motor cat wus negli- 
gent In not keeping a proper look out : 
— Held : the doctrine of identification 
of bailor A: bailee w*aa not applicable 
in relation to liability for negligence. — 
Wkllw'ood v. Kino (Alexander), 
Ltd., [19211 2 I. VL 274.— IR. 


PART IV. SECT. 2, SUB-SECT. 2. 

876 ii. l*rocecds of sals paid to 

fictitious owner. ] — The owuer of furni- 
ture entrusted It to pltf. foi storage. 
Pltf. uoh fraudulently Induced to send 
the furniture for sale by deft , who was 
to account to the owner for it. Deft, 
sold the furniture bz paid the purchase- 
money to the person who had falsely 
rc presented himself to be the owner : — 
Held : pltf oould not maintain an 
action against deft, either for conver- 
sion or for money had & received. — 
Grace Brothers, Ltd. v. Lawson 
(1922), 31 C. L. tt. 130. — AUS. 
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?qL m.-OMW 88 — 881 . 


BANKERS AND BANKING. 


Part L-^Constitution and General Position of Banks. 


88, Add, Annotation : — Mentd. Edwards v. Porter, 
McNeall v> Hawes, [1923] 2 K. B. 538. 

38». Court oi Chancery Aet, 1841 (c. 5), 

s. — Chamberlain & Sproat v. Wail 8b 

Lloyd (1920), 150 L. T. Jo. 387. 

40. Add, Annotation : — Mentd. Esquimault & 
Nanaimo By. v. Wilson, [1920] A. C. 358. 

57. Add, Annotation : — Mentd. Bowling v. Camp 
(1922), 128 L. T. 342. 

61. Add. Annotation : — Mentd. Banque Beige v, 
Hambrouck, [1921] IK B. 321 

73. Add. Annotation : — Mentd. South Behar By. 
v. I. R. Comrs., [1925] A. C. 476. 

75. Add. Annotation : — Mentd. South Behar Ry. 
v. I. R. Comrs., [1925] A. C. 476. 

98. Add. Annotation : — Consd. Bailey v. Bailey, 
[1926] Ch. 758. 

106. Citations For “3 L. T. M. C. 84” read 
" 3 L. J. M. C. 84.” 

112a. 44 Dispute ” — Conflicting claims to deposit- 
jurisdiction of Registrar of Friendly Societies.] 
— Held : (1 ) the words “ any person claiming 
to be entitled to any money deposited in such 
savings bank ” in Savings Bank Act, 1844 
(c. 83), s. 14, were not limited to persons 
claiming through a depositor ; (2) a dispute 
between a depositor & a person claiming 
adversely to him was a dispute within the 
sect. ; (3) the Registrar of Friendly Societies 
now has jurisdiction over disputes between 
rival claimants to a deposit. — Bailey v. 
Bailey, [1926] Ch. 758 ; 95 L. J. Ch. 470 , 
135 L. T. 431 ; 42 T. L. R. 502, C. A. 

128. Add. Annotation : — Mentd. Evans v . Brunner, 
Mond, [1921] 1 Ch. 359. 

128a. To act as sole judicial trustee with 

remuneration.] — A bank may bo appointed 
a sole judicial trustee, with remuneration, 
under the sect, dealing with the appointment 
of “ a person” under Judicial Trustee Art, 
1896 (c. 35 ). — Re Coiien, Cohen v. Cohen 
(1918), 62 Sol. Jo. 682. 


156. Add. Citation : — sub nom. Bank of Austra- 
lasia v. Bank of Australia, 12 Jur. 189. 

157. Add. Annotations : — Mentd. Atherton v. 
British Insulated So Helsby Cables, [1925] 
1 K. B. 421 \ Be City Equitable Eire Insce., 
[1925] Ch. 407. 

158. Add. Citation .-—18 Jur. 885. 

166. Add. Annotation : — Refd. Wright v. Morgan, 
[1926] A. 0. 788. 

169. Add. Annotations: — Consd. Atherton v. 
British Insulated So Helsby Cables, [1925J 
1 K. B. 421. Apld. Be City Equitable Eire 
Insce., [1925] Ch. 407. 

203. Add. Annotation: — Refd. Employers* Lia- 
bility Assce. v. Sedgwick Collins (1926), 95 
L. J. K. B. 1015. 

215a. S. P. Fry v. Russell (1858), 3 C. B. N. S. 
605 ; 140 E. R. 902 ; sub nom. Fry v. 

Russell, Powis r. Butler, 27 L. J. O. 1\ 
153 ; 4 Jur. N. S. 193. 

Annotation — Mentd. Wolverhampton Nmv Watci works 
u. Hawkeslord (1809), 29 L. J. C. 1\ 121. 


Sect. 8.— FOREIGN AND BRITISH OVERSEAS 
BANKS (Vol. III., p. 159). 

For “ See Companies ” read as follows : — 

230a. Credit notes of Russian State Bank -Rights 
of holders.] — Marshall v. (jIklnuaum (1921), 
37 T. L. R. 913. 

Foreign companies.] — See Companies, Vol. 
X., pp. 1 193-1209. 

231. Add. Annotations : — As to (4) Refd. Banque 
Beige v. Hambrouck, [1921] 1 K B 321 
Generally , Mentd. Dominion Coal Co. v. 
Maskinonge S.S. Co., [1922J 2 K B 132 ; 
Boston Corpn. v Fenwick (1923), 129 L. T. 
766 ; Holt v. Markham, [1923] 1 K. B 504 ; 
Cantiare San Kocto, S A v Clyde Ship- 
building So Engineering Co., [1921] A. C. 226; 
Bowling v. Cox, [ 1926J A. C. 751 


PART I. SECT. 6. 
t. Read now “ 112a i." 

PART I. SECT. 7, SUB-SECT. 3. 

y i. .) — It. v Barnard 

(1925), 44 Can. Crim. Caa. 137 ; 57 
O. L. R. 397.— CAN. 

v it, — . )-— R. v . Smith 

(1925), 44 Can. CYlm. Cae. 361 ; 57 
O. L. R 383 —CAN. 

y Hi. — — .} — R. v. Oouoh 

(1925), 44 Can. Crim. Can. 122 ; 67 
O. L R. 426 —CAN. 

PART I. SECT. 7, SUB-SECT. 4.— B. 

214 ix. By administrator to 

next of kin ] — Clarkson v. McLean 
(1918), 42 O. L. R. 1 ; 13 O W. N 
373. — CAN. 

PART I. SECT. 7, SUB-SECT. 5. 

v I, Appointment of interim 

-Notwithstanding curator ap - 
ted. ] — lie Homie Bank of Canada 
(Out.), [1923] 4 D. L. R. 891.— CAN. 

x i. Pensions fund society — Right of 
members to fund. Where the merger 
or winding up of a bank oonBtitutea a 
oeasatJon of employment 4c a pensions 


fund society has been founded In 
accordance with Pew-ion Fund Societies 
Alt K S (*.. 1 906 (c. 123), mom belt*, 
ex -morn hoi h & pensioners rank for 
distribution of the funds of the socl< ty 
according to the byelaws of the society 
regardless of the general law unless the 
by* -laws make no provision for the 
case in question . — he Socif. Tfc DF da 
CAIRSF I>F RE/I HAITI*. DP LA lU\Qt K 
Naiionale, Tkudfl V LBMOINK, 
[1925) 4 I> I. K 97 [19251 {■> (’ It 

698 . uffd., [1926] 3 L>. L. it. 988 —CAN 

b (p 157) i. Rank not proper l u 

incorporated - Fffeit upon position oj 
shareholders 1 he Home Bank of 
Canada, Cili lbfuCs Casl (Ont.), 
[192613 D L. It 388 , affd. 31 O. W N. 
280.- CAN. 

j | # Debt to party liable as 

surety J — In the winding up of a hank 
a person liable to the Lank as ninety 
may set off Ins personal right against 
the hank as a depositor, whore both 
debts exist at the time of the wlndln 
up. — C larkson v. Uobinet, [1925] 4 
D. L. It. 778 ; varying. 26 O. W. N. 
466.— CAN. 

j ||. Debt to party liable as 

partner .] — A partner, with his co- 


partner, was sued by the liquidators 
of an insolvi ut bank tin a paitmr- 
sliip <h bt, foi which he had pledg'd bis 
Individual d« posit in tin* bunk Held 
be was entitled to hav< his separate 
deposit applied, olthei as a sel off 
in the action, or aguinst tin paitm rsliJp 
debt. — Clarkson v Smiiii be Cold 
hero, [1920] 1 l>. L U 509 58 

O L. It. 241 CAN. 

223 i Liability tit contribute Ttu s- 
tee.V lit Ui not personally liubh us 
the will wits sultlc lent Ij “ iiuiik d ’ in 
the hooks ot tin bank In fomiulum 
w it li the actuul tioldlng I\t Howl 
Bank of Canada, \\iio\al Iuisi 
Co’s Cask (192'i), 57 <> L It 27 5 
(’ B It 014, affg 5 C B It H8 — 
CAN. 

PART I. SECT. 10. SUB-SECT. 1. 

•a Right to rue const nt for adding 
bank as party j - A lew al inanag' i of 
a bank bos authority to give the ron- 
sent in billing required by Rules of 
Ct., r. 41, for the adding of a pltf. — 
Kotch e. Peat, 11922] i W W. K. 174; 
63 D. L. R. 408 ; 15 Saak. L. R. 324. — 
CAN. 

(p. 160) i. Tlio local 
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237. Add . Annotation : — Retd. Sutters v. Briggs, 
[1922] 1 A. C. 1. 

238. Add . Annotations *Mentd. Pratt v. British | 
Medical Assocn., [1919] 1 K. B. 244; Pragerv. 
Blatspiel, Stamp & Heacock, [19241 1 K. B. 
666; Poland v. Parr, [1927] 1 K B. 286. . 

239. Add. Annotations : — As to (2) Reid. Kredit- 
bank ( assel G.M.B.Il. t’. Schenkers, [1927] 
1KB 820. Generally , Mentd. Janvier v. 
Sweeney, [1919] 2 K. B. 316; Pratt v. 
British Medical Assocn., [1919] 1 K. B. 244. 


247. Add. Annotation : — Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. 

254. Add. Annotations : — Generally , Mentd. 0&1- 
menson v. Merchants* Warehousing Co. 
(1920), 125 L. T. 129 ; Dey v. Mayo, [1920] 
2 K. B. 346 ; Everett v. Griffiths, [1921] 1 
A. C. 631 ; Hearn v. Southern Ry. (1925), 
41 T. L. R. 305. 

263. Add. Annotation : — Apld. Be City Equitable 
Fire Insce., [1925J Ch. 407. 


Part II. — Business of Banking. 


264. Add. Citation: — suit nom. Bank Austra- 
lasia v. Bank of Australia, 12 Jur. 189. 

270. Add. Annotation : — Mentd. Ipswich Per- 
manent Money Club v. Arthy, [1920] 2 Ch. 
257. 

270a. Cheque presented after business hours — 
Right of bank to deal with cheque.] — Pltf. 
had an account with defts.’ branch, the 
closing hour of which was 3 p.m. Pltf. 
drew a cheque* in favour of W., & handed it 
to W. at such an hour that it was impossible 
for him to present it for payment before 
3 p.m. He did, in tact, present it for pay- 
ment shortly after 3 o’clock, k received 
payment. Later in the day pltf. decided to 
stop payment of the cheque, k sent his son 
to the bank at the hour of opening on the 
following morning, but he tle*n found that 
the money had already been paid : — Held : 
a bank is ent itled to deal with a cheque 
within a reasonable business margin after 
their advertised time of closing, k in cashing 
the cheque defts had acted within their 
rights. Bain us v. National Provincial 


Bank, Ltd. (1927), 96 L. J. K. B. 801 ; 
137 L. T. 631 ; 32 Com. Cas. 216. 

272. Add. Annotations : — Consd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Refd. Ixmdon Joint Stock Bank v. Macmillan 
& Arthur, [1918] A. C. 777. Mentd. Re 
Richardson, I^le v. Pattenden, [1920} 1 
Ch. 423. 

274. Add. Annotation : — Consd. Re Farrow’s Bank, 
[1923] 1 Ch. 41. 

274a. Bank stopping payment before final 

clearance of cheque received for collection.] — 

Re Farrow’s Bank, Ltd., No. 479a, post. 

275. Add. Annotation :— Refd. Garrard v. James, 
[1925J Ch. 616. 

276. Add. A nn oialiou : —Consd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 

276a. At branch where account 

kept.] — In the absence of special agreement, 
it is an implied term of the contract between 
a bank k its customer that the promise of 
the bank to repay a balance is a promise 
to repay it at the branch of the bank where 


maimgci of a bank, in unsvvt i In t be 
imjuirj ol a euslomei, informed him 
that a cheque held h> him was pood, A. 
the customer indorhcd the cheque A r 
left it with the manager to he applied 
against hib debt to the hank, A', leljing 
on such uNHuiuneo, permitted his 
poult ion as agamst the maker of the 
cheque to bo altered to ltih prejudice. 
On the failure ol the maker to pio\idc 
lumls to meet the cheque : lit Id • the 
bunk was cat op pod. trom den> lug that 
t lie cust oilier paid in the amount rc> 
prcHented bj the cheque.- Banqi k 
i> ’Hociiici.au a r. Hue not, [1925J 2 
XV. W. 1L 147.- CAN. 

f (p. 100) ii. .1— The 

acceptance of a cheque by a local bank 
manager 1 h binding on the bank, 
although at the time the drawer lia* 
insufficient funds to meet it.— L kpco 

r. La H vnode l>*lIocur.i.A(tA, [10201 1 
D. L. It. 430, [ 1020] 8. C. Jt. 76 — 
CAN. 

245 i. Guaranteeing repaymint of 
loan — Aladt by third party to customer.] 
— Held • not \Mthin the ostensible 
authority of n local brunch manager 
of a bunk. — Stev knb r. Mpudhants 
Hank or Canada, (10201 1 W. \V. K. 
62 : 40 lb L. It. 628 ; 30 Man. L. It. 
40.— CAN. 

248 ti. Delivery up of keys to 

purchaser from customer without ycttiug 

s. jwvMff.] — 1*11 f. *old his business y 
agreed to assign to the purchasers the 
lease of the promises upon which the 
business wus can led on. Pltf. sent 
the keys of the premises to deft. C., 
manager of a branch of deft, hank, in 
a letter, in wliicli he requested C. to 
hand the keys to \V., one of the 


purchasers, upon receding from W. u 
cheque for a named sum. O., without 
getting the cheque, gave up the keys 
to the landlord of the premises, who 
handed them to W. : — Held: (1) C. 
had fulled to carry out the terms of 
his instructions ; (2) the keys were 

suit to C. in hiseupucity as manager, 
& the transaction was within the scope 
of his authority as such ; (3) the onus 
of proving damage w r as on pltf., & 
he had not satislied it. — Gaubkk v. 
Union Hank of Canada (1919), 
46 O.L. It. 129 ; 17 O. W.N. 16.— CAN. 

250 ii a. .]— As the 

terms of Mercantile l.uw' (Scotland) 
Amendment Act, I860 (c. 60), s. 6, 
ure unequivocal & unambiguous, they 
cunuot be construed as relating only 
to the case where the representations 
are founded on as t lie basis of a sub- 
stantive action but must equally 
apply where they aro founded on 
in defence. — Union Hank of Spot- 
uvd v. Taylor, 11026] 8. C. 836. — 
SCOT. 

■b. Agreeing to foruard bankers* 
draft.] — Held: as the promise by the 
acting manager to forward the draft 
was a voluntary act without remunera- 
tion & not nart of Ills duty as an officer 
of the bank, the bank was not liable 
for liis failure iu performing it. 
Maxwell v. Union Hank of Canada, 
[19221 1 \V. W. It. 7 ; 69 I>. L. It. 130. 
—CAN. 

PART II. SECT. 1, SUB-SECT. 2. 

b i. .] - Hfandon v. Bank or 

Montreal. 11926] 4 D. L. It. 182 ; 69 
O. L. It. 268. CAN. 

275 va. - .1 A de- 


posit oi money m a bank to meet a 
dralt is not payment of the draft. The 
money so deposited rnuHt be appro- 
priated by the depositor thereof to the 
diuft. Whore the bank is authorised 
so to appropriate the money it acts in 
doing bo os agent of the depositor, &, 
if It fails to carry out its duties as such 
agent, the loss falls on its principal. 
It is possible for a bank while* acting 
as agent of the drawer of a draft for 
the purpose of collecting it to act also 
as agent of the druwee in appropriating 
the moncj -Bk\ntfoiu> Cord auk Co. 
v. Milne, [1926] 1 D. L. H. 862 ; [19251 
1 \V. W. K. 911 ; 35 Man. L. It. 17 ; 
affg., 11925] 1 D. L. It. 92 ; [1925] 1 
XV. W. It. 442.— CAN. 

275 vii. In Canadian paper 

in American bank — In what currency 
payable by bank.] — Held: pltf.’s de- 
posits created merely the relation of 
debtor & creditor, & the bank’s obliga- 
tion under that relationship was to 
repav the exact amount of money 
widen was received on deposit. 
Whether amounts of deposits repayable 
in Canadian or American currency 
discussed. — Sheppard v. First Inter- 
national Bank of Sweet Grass, 
[19241 1 D. L. R. 582 ; 1 W. W. It. 
290 — CAN. 

275 viii. Cheque delivered 

to bank to be cashed.] — The fact that 
the holder of a cheque delivers it to a 
bank to be cushed docs not constitute 
a deposit nor render the bank bis 
debtor, & the bank ha° no right to 
set off against the proceeds of the 
cheque a debt owing to it by the 
holder. — Royxkl v. royal Bank of 
Canada, [19181 2 W. W. It. 791 ; 11 
Bask. L. It. 218.— CAN. 
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the account is kept & not till after demand 
at that branch. The obligation of the bank 
is local, although after local demand A refusal 
to pay the bank is liable to be sued wherever 
it can be served. When local demand must 
be met by payment in a foreign currency 
the remedy available in an English ct. for 
refusal to pay is a cause of action in damages 
for breach of contract & not for defil. — 
Richardson v. Rtchardson, 1 1 927] P. 228 ; 
90 L. J. P. 125 ; 137 L. T. 492 ; 43 T. L. It. 
631 ; 71 Sol. Jo. 095. 

278. Add. Annotation : — Mentd. Rederi Akt. 
Transatlantics. Drughorn, [1918] 1 K.B. 394. 

279. Add. Annolaiion : — Mentd. The Tervaete, 
[1922] P. 259. 

281. Add. Annotations : — Mentd. Quebec By. 
Light, Heat & Power Co. v. Vandry, [1920] 
A. C. 062 ; McDonald v. Nash, [1924] A. 0. 
625 ; Samuel v. Dumas, [1924] A. C. 431 ; 
Ouellette v. Canadian Pacific Ry., [1925] 
A. C. 509 ; Gilbert v Gilbert A Rougher (1927), 
90 LJ. P.137. 

282. Add. Annotations : — Apld. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1920] 1 K. B. 328. Refd. Admiralty 
Comrs. v. National Provincial & Union Bank 
of England (1922). 127 L. T. 452; Jones v. 
Waring & Gillow, [1920] A. C. 070. Mentd. 
Steam Saw Mills Co. v. Baring, [1922] 1 Ch. 
244. 

282a. Account opened In assumed name — Payment 
In of cheque obtained by duress— Payment out 
on forged cheques — Action by party whose 
name assumed.] — Pltf. brought an action 
against deft, bank for £125,000, money had 
& received by defts. to his use. PltiVs case 
w r as that an account was opened in his name* 
at a branch of deft, bank by some one other 
than himself, that a cheque for £150,000 
payable to his order was paid into the account, 
A that on the following day a forged cheque, 
purporting to be drawn by pltf., ior £130,000 
was cashed by one I!., the balance being 
afterwards withdrawn by 11., by means of 
other forged cheque's. Defts. alleged that 
the cheque for £150,000 was obtained by a 
blackmailing conspiracy from one A., who 
was discovered by one N. with pltf.’s wife 
in compromising circumstances, A that the 
proceeds were shared between the con- 
spirators, whom defts. alleged to include, 
among others, pltf., pltf.’s wife, A II. A N. 
Pltf. A his wife denied that they took part 
in any conspiracy, A pltf. said that, when lie 
heard of the relations between his wife A A., 
he instructed Id., who represented himself to 
be a solr., to take divorce proceedings, A 
that, when the sum of £25,000 was handed 
to him by H., he, pltf., passed the amount 
on to his wife A said that he would have 
nothing more to do with her, A that he 
learned later that A. had paid £150,000. It 
was to recover the difference between these 
two amounts that the action was brought. 
The jury found that there was a conspiracy 
to get money from A. by catching him with 
pltf.’s wife, but that pltf. A his wife were not 
parties to the conspiracy, that A. was in- 
duced to part with the money through fear, | 


A that his partmg with it was not free A 
voluntary : — Held : pltf. never got the pro- 
perty in the cheque for £150,000 A could 
not sue in conversion, A he had no right to 
sue in contract because the dealings with 
deft, bank were not on his behalf, A therefore 
he had no titlo to the cheque, A the action 
failed. — R obinson v. Midland Bank, Ltd. 
(1925), 41 T. L. R. 402 ; 09 Sol. Jo. 428, 
792, O. A. 

284a. Effect of mere book entries.] — In 

dealings between banker A customer, where 
it is sought to treat a mere book entry as 
a payment, some other circumstances must 
bo present A relied upon to enable the 
customer in whose favour it is made to 
succeed, either some express previous 
authority to pay, or a communication of the 
making of the entry to the customer A an 
acting upon it by him ; there must be, in 
effect, both a payment by one party A a 
receipt by the other, or an alteration in the 
posit ion of the customer in whose favour 
the book entry was made — British A 
North European Bank, Ltd. v. Zalzstein, 
T1927I 2 K. B. 92 ; 90 L. ,1. K. B. 539 ; 137 
L. T. 127 ; 43 T. L. B. 299. 

289a. Bills specifically appropriated to one 

account — Payment of proceeds to other 
account.] — A banker who has agreed with a 
customer to open two accounts in his name, 
A who holds bills which the customer lias 
specifically appropriated to one account, is 
not entitled, without the customer’s consent, 
to transfer the proceeds of such bills to the 
other account.-- Greeniialuii (W. P.) A 
Sons v. Union Bank of Manchester, T1924] 
2 K. B. 153; 93 L. J.K B.811; 131 L. T. 037. 

292. Add. Annotation : — Refd. Taxation Comrb. v. 
English, Scottish A Australian Bank, [1920J 
A. G. 083. 

292a. .] — (1) The word “ cus- 

tomer” in Bills of Exchange Act, 1909 
(No. 27 of 1909, Commonwealth), s 88 (l), 
which is in the >amc terms as the above sect, 
signifies a relationship in which duration is 
not of the essence. A includes a person who 
has opened an account on the day before 
paying in a cheque to which he has no title. 

(2) The negligence referred to in the sub- 
sect. is negligence in collecting the cheque, 
not in opening the account. The tost is 
whether the paying in of any given cheque*, 
coupled with the circumstances antecedent 
A present, was so out of the ordinary course 
that it ought to have aroused doubt in the 
banker’s mind, A caused him to make 
inquiries. The standard of care required 
is that derived from the practice of bankers. 
— Taxation Comrs. v. English, Scottish A 
Australian Bank [J920J A. C. 083; 89 
L. J. P. C. 181 ; 123 L. T. 34 ; 30 T. L. R. 
305, P. O. 

Annotation* : — As to (2) Apld. Hampstead Goins. v. Barclays 
Bank (1923), 39 T. L. U. 229. Refd. Underwood v Bank 
of Liverpool, Same v. Barclays Bank, (1924) 1 K. B. 776 ; 
London & Montro«e shipbuilding & Repairing Co. v. 
Ban lays Bank (1926), 31 Com C’aw f>7 

292b. Another bank for whom cheque 

collected — Bills of Exchange Act, 1882 (c. 01), 

s. 82.] — (J) The word “customer” in the 
above sect . applies to another bank for whom 


289 ii. .] — In the absence department of the bank for tho pui- iinuku r. Iwpi.iuai. Bank of Canada, 

of any special contract to keep a pose of meeting his indebtedness to 1 1926J 4 I). L. H. 390 ; [1926] 3 W. W. It. 

customer’s accounts separate a bank the bank without notifying him or 409. — CAN. 

may combine his accounts in different obtaining his consent theieto. — W al- 
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the bank, which relies on the protection of 
the sect., collect* a cheque. 

(2) The words “ receives payment M in the 
sect, apply to a bank which receives payment 
as a collecting bank. — I mporters Co. p. 
Westminster Bank, [1627] 2 K. B* 297 ; 
66 L. J. K. B. 916; 137 L. T. 693; 43 
T. h. R. 636 ; 32 Com. Oas. 369, 0. A. 

298. Add. Citation 38 L. J. K. B. 66. 

Add. Annotations: — Mentd. Joachimson v. 
Swiss Bank Corpn., [1621, 8 K. B. 110 ; Re 
Polemis & Furness, Withy, [1921] 3 K. B. 
660; Jones v. Waring & Gillow, [1626] A. C. 
670. 

294. Add. Annotation : — Mentd. Guaranty Trust 
Co. of New York v. Hannay, [1918] 2 K. B. 
623. 

297. Add. Annotations : — Mentd. Calmenson v. 
Merchant’s Warehousing Co. (1920), 125 
L. T. 129; Everett v . Griffiths, [1921] 1 
A. 0. 631 ; Hearn v. Southern Ry. (1926), 
41 T. L. R. 306. 

298a. Remittance sent abroad on request — Obliga- 
tion of bank.] — Pltfs., customers of defts., 
bankers in London, instructed them to 
transmit money to a person in Rumania, 
& defts. sent a cheque by registered post 
to him personally. The cheque never 
reached him, but someone apparently put 
on it a forged indorsement of liis name, & 
it was eventually cleared through a bonk in 
Poland, & defts. debited pltfs. with the 
amount. In an action tor negligence pltfs. 
alleged that defts. should have sent the 
cheque by a letter which was insured in 
addition to being registered : — Held : as the 
loss of a cheque was a rare occurrence, «! to 
as the standard of defts.’ duty should not 
bo measured by a consideration of all the 
precautions which subsequent events might 
suggest, the action failed. — O he Gehell- 
bCTlAFT, ETC. V. JEWISH COLONIAL TRUST 
(1927), 43 T. L. R 398. 

300. Add. Annotations : — Apld. Ixmdon Provincial 
& South Western Hank v . Buszard (1918), 
35 T. L. R. 142. Reid. Brown r. Swan (1921 ), 
37 T. L. It. 787. 

301. Add. Annotation : — Consd. Brown v . Swan 1 
(1921), 37 T. L. R. 787. 

302. Add. Annotations ; — Retd. Rcpublica de Guate- 
mala v. Nunez, [1927j 1 K. B. 699 ; Richard- 
son v. lliehaidson, 11027] P. 228. 

303. Add Citatum:— Q 3 Sol. Jo. 246. 


804, Add- Annotations Gous4* BUiott v, Baac- 
Iroxudde, [1926] 2 K. B. 301, Held. Kimber 
Coal Oo. v. Stone & Rolfe, [1926] A. 0. 414; 
Kettle v. Dimeter A Wakefield (1627), 43 
T. Im B. 770. 

810. Add. Annotations : — Retd, Joachimeon v. 
Swiss Bank Corpn., [1921] 8 K. B. 110. 
, Mentd, Re Gunebourg, Ex p. Trustee, [1919] 
B. & O. R. 99. 

812. Add. Annotation: — Generally , Mentd. Joa- 
c him son v. Swiss Bank Corpn., [1921] 8 
K. B. 110. 

317. Add. Annotations : — As to (1) Refd. Joachim* 
son v. Swiss Bank Corpn., [1921] 3 K. B. 110. 
Generally y Refd. Richardson v. Richardson, 
[1927] P. 228. 

330. Add. Citation:— 40 L. T. 404. 

331. Add. Annotations: — Refd, Jones v. Waring & 
Gillow, [1926] A. C. 670. Mentd. Holt v . 
Markham (1922), 128 L. T. 719. 

332. Add. Annotations : — Refd. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 328 ; Jones v . Waring 
& Gillow, [1920] A. C. 070. 

833. Add. Annotations : — Consd. British American 
Continental Bank v British Bank for Foreign 
Trade, [1926] 1 K. B. 328 ; Jones v. Waring 
& Gillow, [1926] A. C. 670. 

333a. Payment Into acoount under belief that 

customer alive — Liability to refund.] — Where 
money has been paid into the current account 
of the customer of a bank under a mistake of 
fact, such as the belief that the customer is 
still alive A entitled to the money, the money 
can be recovered back from the bank without 
joining the customer’s legal personal repre- 
sentatives as defts. to the action. — A d- 
miralty Comrs. v. National Provincial 
& Union Bank of England, Ltd. (1922), 
127 L. T. 462 ; 38 1. L. R. 492 ; 66 Sol. Jo. 
422. 

334. A dd. Annotations : — Consd. Re Hodgson’s 
Trusts, Public Trustee v. Milne, [1919] 2 Ch. 
189 Refd. Bradford Old Bank v. Sutcliffe 
(1918), 88 L. J. K. B. 85; Albemarle Supply 
Co. v Hind (1927), 43 T. L R 662. 

338a. Necessity for demand — Whether condition 
precedent to action against banker on account.] 
— Where money is standing to the credit of a 
customer on current account with a banker, 
in the absence of a special agreement a 
demand by the customer is a necessary 


PART 11. SECT. | # SUB-SECT. 3. -A. 

301 ii. .] — For certain 

limited put poses a branch bank may be 
treated »h a xepurate organ tuition, but 
for ujl purpoHCH of liability a bunk if* 
a unit A: Indivisible — Win nr v Hov*i 
Bank of Can aha, [19231 4 1) L. R. 
1208 ; 63 O L R 64 3. — CAN. 

so. Foncanima to another branch 
document# for n*>llfrttov — A nriiventi 1 - 
Where a branch office of a bank, in 
the uaual course of bunking buninchH 
for reward, Honda to another office of 
the bank for collection on behalf of 
a customer nogotiublc document h of 
debt*, such as participation cert idea ten 
Is-mod by the Canadian Wheat Hoard, 
which, having been indorsed by the 

S roducer, are. In effect, made nuyable 
» bearer on surrender thereof, & whose 
terms deny responsibility in the Wheat 
Board uith respect to indorsements, St. 
failing to receive a return letter of 
acknowledgment, the sending office 
makes no Inquiry of tho receiving 


office as to the safety of the documents 
until after the lapse of six weeks it 
is guilty of negligence The bank Is 
still more guilty of negligence, when, 
having made the belated Inquiry & 
learned that the documents have not 
been rocoivod at the other office it 
fails to take immediate steps In the 
quick«*t manner available to warn 
the debtor liable undei the documents 
of the loss thereof, & thus stop pay- 
ment to any unauthorised person. — 
Nelson a. Union Bank or Canada, 
11923) 3 W. W H. 1330.— CAN 

303 1, .) — GARRinm 

r. Canadian Bank of Comvikkck, 
1 191UJ 3 W. W. R. 186.— CAN. 


PART 11. SECT. 1, SUB-SECT. 4. 

317 xi. Account in trade name.] 

— Where an individual keeps bis bank 
account under a trade name St l* sued 
A* hib banker is garnisheed, it is for the 
bankers to satisfy themselves that the 
judgment debtor named is the person 

164 


keeping such account, St It satisfied 
beyond reasonable doubt that the right 
fund i« being garnisheed to pa> it 
into ot. — S mith e Gaotschk, [ 1917] 
2 W. W. R 226 ; 23 B. C. R. 456.— 
CAN. 

PART II. SECT. 2, SUB-SECT. 1. 

334 v. Pltf made a promis- 

Horv note in favour of S., which ms 
dishotiourod on presentment. Both 
banked with defts , to whom was 
indebted on overdraft for a greater 
sum than the amount of the note. 
Subsequently pltf. paid £100 Into his 
account. & defts. immediately, without 
reference to pitf.. paid the note for 
€1 19 19s. lOtf & debited pltf. *8 account 
with the amount by which his funds 
in the hands of defts. were insufficient 
to meet the note: — Held: defts were 
at liberty to apply whatever funds of 
pltf. they bad in hand In satisfaction 
pro (onto, of the note of which they were 
the holders for value. — Bill e. union 
Bank, (19231 N. Z. h. R. 379.— HJZ. 
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ingredient in' the cause of action against the 
banker for money lent. — Joachimson v, 
Swiss Bank Oorpn., [1921] 3 K. B. lio ; 90 
I* J. K* B, 973 j 125 U T. 338 ; 37 T. L. R 
534 5 65 Sol. Jd. 434 ; 26 Com. Cas. 196 
O. A. 


tnnotations Oonid. Admiralty Oomw. v. National Pro 
vinoial & Union Bank of England (1922), 38 T. L. H. 492 . 
Richardson v. Riobardson, 11927] P. 22S. Beid. Be 
British American Continental Bank. Credit General 
Mmols* Claim. [1922] 2 Ch. 589 ; Prosperity v. Lloyds 
Bank (1923>, 39 T. L. R. 372 ? Tonrnier v. National Provin 
dal & Union Bank of England, [Uj24] 1 E. 3. 4G1. 


848a. Account in credit — Reasonable notice.] 

— In the absence of special stipulation a 
banker can close his customer’s banking 
account in credit only on giving him a reason- 
able notice, dependent on the nature of the 
account & the facts & circumstances of the 
case. When a banking account, opened by 
pltfs. with defts., & haring a credit balance 
of some £7,000, was so interwoven with a 
“ snowball ” scheme of insurance devised by 
pltfs. that it became in respect to subscrip- 
tions to the scheme a part thereof : — Held : 
a month's notice by defts. to discontinue the 
account was not, in the circumstances of the 
case, sufficient, bub an injunction restraining 
defts. from closing the account must be 
refused. — Prosperity, Ltd. v. Lloyds Bank, 
Ltd. (1923), 39 T. 1,. B. 372. 

347. Add. Citation :—affy. S. C. sut > nom. Re 
Gross, Ex p. Adair (1871 ), 24 L. T. 108. 


358. Add. Annotations : — Mentd. Aksionairnoye 
Obschestvo A. M. Luther v. Nngor, [1921 1 
3 K. B. 532 ; The Tervaete, [1922] P. 259 ; 
Duff Development Co. v . Kelantan Govern- 
ment, [1923] 1 Cb. 385. 

363. Add. Annotations : — Consd. Banque Beige v. 
Hambrouck, [19211 1 K. B. 321. Refd. Re 
Hodgson’s Trusts, Public Trustee v. Milne, 
[1919] 2 Cb. 189. Mentd. Re Wait, [1927] J 
Ch 000. 

378. Add Annotation : — Mentd. Tournier v* 

National Provincial & Union Bank of 
England, [1924] 1 K. B. 401. 


887a. .] — For some years before 

1919 one U., a merchant, had a banking 
account at defts.’ bank In that year he 
converted himself into a limited co., all the 
shares being allotted to himself except one, 
which was held by his wife. A debenture 
in the form of a floating charge over the 
assets of the co. was issued to a creditor of 
U. as a security for his debt. The arts, of 
assocn. of the co. incorporated Table A. by 
par. 71 of which the business of the co. is 
to be managed by the directors. By the 
arts. U was appointed sole director. After 
the formation of the co. U. kept on his private 
banking account with defts. as before, they 
having notice that bis business -had been ! 


transferred to the co. The co. had a separate 
account, which was kept at another bank, 
but defts. had no knowledge of that fact. 
U., as sole director, became possessed of a 
number of cheques, some crossed A others 
uncrossed, drawn in favour of the co. He 
indorsed them “ A.L.U., Ltd.— A.L.U. sole 
director,*’ A paid them into his own account 
with defts. instead of paying them in to the 
co.’s account with the other bank. Defts., 
without inquiring whether the co. had a 
separate banking account, collected the 
cheques & credited U. with the proceeds, 
which he misappropriated. When doing so 
they treated him as being identical with the 
co., as be owned all the shares, A overlooked 
the materiality of the cheques being drawn 
in the co.’s favour & not in his. In an action 
brought by the co. on behalf of the debenture- 
holder for conversion of the cheques : — 
Held : (1 ) defts. were precluded from setting 
up that U., when paying the cheques in to 
his own account, was acting within the scope 
of his apparent authority as agent of the co., 
upon two grounds : first, that the act of an 
agent paying his principal's cheques into his 
own account was so unusual as to put them 
on inquiry, that they ought to have inquired 
whether the co. had a separate banking 
account, &, if it had, why the cheques were 
not paid in to that account, & that their 
failure to make that inquiry amounted to 
negligence ; &, secondly, that U. when 

paying in the cheques did not purport to 
act as the co.’s agent, but as being himself 
the co., Ac that defts. so treated him ; (2) with 
respect to the cheques which were crossed 
the omission to inquire about the co.'s 
banking account disentitled defts. as collect- 
ing bankers to the protection aftorded by 
Bills of Exchange Act. 1882 (c. 61 ), s 82 
A customer of a bank paid into his account 
some cheques to which he had no title. 
Immediately on his so paying them in the 
bank credited him with the amounts of the 
cheques in tbeii ledger, blit there was no 
agreement between the bank & the customer 
that bo should be allowed to draw against 
the cheques before they were cleared, nor 
did he in fact draw against them until after 
the bank had received the proceeds : — 
Held : (3) apart from any question whether 
the bank had notice of any defect in the 
customer's title, they were not holders in 
due course, there being no evidence that they 
took the cheques for value. The mere fact 
that bankers credit a customer with the 
amounts of cheques before they are cleared 
does not make them holders for value ; in 
order to entitle them to that character there 
must have been an agreement, express or 
implied, that the customer should be allowed 


PART 11. SECT. 2, SUB-SECT. 2.— B. 

• 

•d. Bight of bank to refuse to pay ] — 
In order to hold a banker Justified in 
refusing to pay a demand of hit* 
customer the customer being an ex or., 
& drawing a cheque as exor., there 
must in the first place be some mis- 
application, some breach of trust in- 
tended by the exor., & there must in 
the second place be proof that the 
bankers are privy to the intent to 
make their misapplication of the trust 
funds. If it be shown that any per- 
sonal benefit to the bankers themselves 
is designed or stipulated for. that 
circumstance above all others will most 


icadllj establish the fact that the 
bankets an in pnvity with the breach 
of tru^t that 1 h about to be committed 
— Standard Bank v. Khtaif van 
Rhy\. f 1925] App. D. 280.— 8. AF. 

PART II. SECT. 2, SUB-SECT. 8.— A. 

871 i. Joint account of persons not 
partners —Cheque drawn <§ • counter- 
manded by one after decease of other - 
Payment by bank — No right of action 
in survivor .) — Radcliffb v. Bank of 
Movtrral, [1919] 2 W. W. R. 887.— 
CAN. 

871 II. Subsequent claim by one 

to whole account — Position of bank .) — 
Where a bank deposit is made In the 


name of either of two persons It m n 
notification that either one may deal 
with the funds & that the account 
will be subject to thf eontiol of either 
of them In the absence of spoeial 
directions. But upon a subsequent 
notice to the bank by one of sueh per- 
sons that he claims It all, the bank 
In dealing with the money thereafter 
in any way affecting such claim acts 
at its own risk. — IUll v. Hochklaqa 
Bank. [1921] 3 W. W. It. 430. — CAN. 


PART II. SECT. 2, SUB-SECT. 3.— B. 

g. Add on appeal, [1919] A. C. 
658 ; 88 L. J. P. C. 118 ; 121 L. T. 
100, P. C.” 
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to draw against the cheques before clearance, 
& that agreement must have been acted upon. 
— Underwood (A. L.), Ltd. v . Bank of 
Liverpool, Same v . Barclays Bank, [1924] 
1 K. B. 775 ; 93 L. J. K. B. 690 ; 131 L. T. 
271 ; 40 T. L. R. 302 ; 68 Sol. Jo. 716 ; 29 
Com. Cos. 182, C. A. 

Annotations As to (1) Apld. London & Montrose Ship- 
building & Repairing Co. v Barclays Bank (1925), 31 
Com. Cub 67 ; Liggett (Liverpool) r. UurclayB Bank (1927). 
137 L. T. 443. Refd. Kreditbank Casscl G. m. b H. v. 
Sehenkcrs. (1920! 2 K. B. 450; Houghton v. Nothard, 
Lowe & Wills 1 1927 J 1 K.B.246. As to (2) Consd. London 
& Montrose SbinbniJding A Repairing Co. v. Barclays 
Bank (1925), 31 (' 'orn. ( ’as. 67. Reid. Robinson v. Midland 
Bank (1925), 41 T. L. 11. 402. 

389. Add. Annotations : — Consd. Jones v . Waring 
& Gillow, [1925] 2 K. B. 612. Refd. Banque 
Beige pour l’Etranger (Soc. Anon.) v. Ham- 
brouck, Spanoghe (1920), 123 L. T. 495. 
Mentd. Brocklebank v . It., [1925J 1 K. B. 52. 

391. Add . Annotation : — Dlstd. lie Harrison, Day 
v. Harrison (1920), 90 L. J. Ch. J 80. 

391a. • — — Cheques drawn by wife on bank 

manager’s advlce—Tltle of wife to balance.] 

— A husband, in 1908, transferred the 
money standing to a current account at his 
bank in liis own name into the joint names 
of himself & bis wife. He did not inform his 
wife of the joint account, & always drew 
cheques on the account himself. He died 
in Nov. 1919. The wife never drew any 
cheque on the account until shortly before 
his death, when he was in failing health <te 
unable to attend to business. The bank 
manager then informed her of the joint 
account, & advised her to draw a cheque, 
wliich slie did. The husband had also from 
time to time made deposits in the joint names 
of himself & his wife, A in Aug. 1919, con- 
solidated them into one deposit in the joint 
names. The wife never knew of this deposit 
until after her husband’s death. There was 
then found among his papers an envelope in- 
dorsed with the wife’s initials &. containing 
the deposit receipt & a document in which 
he said ; “1 would like this paying away at 
once if possible as under,** with a list of 
names with amounts against them : —Held : 
the money standing to the credit of both 
the current account & the deposit account 
belonged to the wife ns survivor, & the 
document did not raise any presumption 
that the husband regarded the deposit as his 
own property.- Re Harrison, Day v. Hak- 
iuson (1920), 90 L. .1. Ch. 186. 

402. Add. Annotation : — Refd. Joachimson v. Swiss 
Bank Corpsi., [1921] 3 K. B. 110. s 

402a. ^Effect of need for notice of withdrawal.] — 

There is no dilTerence in principle in the 
nature of a deposit requiring notice of with- 
drawal A a deposit not requiring notice of 
withdrawal.- Re Glendinning, Steel v. 
Glen dinning (1918), 88 L. J. Ch. 87; 120 
1.. T. 222 ; 63 Sol. Jo. 156. 


409. Add. Annotation : — Apld. He Westcrton, 
Public Trustee v . Gray (1919), 122 L. T. 204. 

409a. Assignment by order In writing to bank to 
pay third party sum on deposit — Unindorsed 
deposit receipt — Letter to assignee.] — About 
a year before his death, wliich happened in 
1917, testator handed to his landlady, G., 
an envelope addressed to her describing it as 
a present to her. She was about to open it, 
when be took it from her hand & said he 
would keep it for her & locked it up in his 
despatch box. Alter testator’s death there 
was found in his despatch box an envelope 
containing; (1) A deposit receipt for £500 
deposited with his bank in 1914 ; (2) an order 
in writing signed by testator directing the 
bank to pay to G. the sum of £500 then on 
deposit ; & (3) a letter addressed to G. ; 
“You have been very kind to mo & I desire 
to make some return by giving you the 
amount £500 now on deposit at the . . . bonk 
as per receipt enclosed.** The deposit receipt 
was not indorsed by testator & no notice 
was given to the bank of any assignment till 
after bis death, the interest on the sum on 
deposit having been carried by the bank to 
his current account : — Held : there was a 
valid & complete gift to G. of the sum on 
deposit by way of assignment under Jud. 
Act, 1873, s. 25 (6 ). — Rr Westerton, Public 
Trustee v. Gray, [1919] 2 Ch. 104 ; 88 
L. J. Ch. 392 ; 122 L. T. 204 ; 63 Sol. Jo. 410. 

Annotation — Apprvd. A Apld. Ropublica do Guatemala 
v. Nunc*, [1227] 1 K. B. 662. 

410. Add. Annotations : — Mentd. Re Westerton, 
Public Trustee v. Gray, [1919] 2 Ch. 104 ; Re 
Richards, Jones v. Rebbeck, [1921] 1 Ch. 513. 

411. Add. Annotations: — Mentd. Re Westerton, 
Public Trustee v. Gray, [1919] 2 Ch. 104 ; Re 
Richards, Jones v. Rebbeck, [1921] 1 Ch. 513. 

431. Add. Annotation : — Refd. Cohen v . Roche 
(1920), 95 L. J. K. B. 945. 

432. Add. Annotation : — Mentd. Re City Life 
Asscc. (1925), 42 T. L. R. 45. 

453. Add. Annotation : — Refd. Allen r. Royal Bank 
of Canada (1925), 41 T. L. R. 025. 

454. Add. Annotations : — Mentd. Dey v. Mayo, 
[1920] 2 K. B. 346 ; Brown v. Swan (1921), 
37 T. L. R. 787 ; Sutters v. Briggs, [1922] 1 
A. C. 1 ; Re Farrow’s Bank, [1923] 1 Ch. 
41 ; Underwood v. Bank of Liverpool & 
Martins, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775 ; Importers Co. v West- 
minster Bank, [1927] 2 K. B 297 

456. Add. Annotation : — Mentd. Brown v. Swan 
(1921), 37 T. L. R. 787. 

479. Add. Annotation : — Refd. Sutters v. Briggs, 
[1922] 1 A. C. 1. 

479a. Cheque credited before clearance — Whether 
bank holders for value — Bank stopping pay- 
ment before final clearance.] — (1) Where a 
customer pays a crossed cheque into liis bank, 
the question whether the bank receive it as 
holders for value or as agents for collection 


PART II. SECT. 2, SUB-SECT. 3.- I 

390 i. Joint account of husband , 
wife — Subsequent claim by wife to who 
account— Bank entitled to set off sun 
(u tranced for husband's benefit befm 
notice of cUnm . ]— Hnx v. IloeuiciJin 
Bank, 11921) 3 W. \V. R. 430.— CAN 


PART II. SECT. 4, SUB-SECT. 3. 
•e. Money paid to retire draft — 
failure of purpose for which drajt p*iid 


— Liability of bank to refund.) — Held : 
pltfs. could rocoNor from the bauk the 
amount paid by them to retire the 
draft. — Guidons & Carnes v. Royal 
Bank of Canada, [1221] 2 W. W. R. 
370. — CAN. 

if. Delay in transmitting draft — 
transact ion not part of manager's duty — 
Liability of bank.)— Held : as the pro- 
mise by the acting manager to for- 
ward the draft was a voluntary act 


without remuneration & uot part of 
his duty as an officer of the bank, 
the bank was not liable for his failure 
in performing it. — M axwell v. Union 
Bank of Canada, [1922] l W. \V. R. 
7 ; 69 1L L. R. 130.— CAN. 

PART II. SECT. 5, SUB-SECT. 1. 

4631. Stoppage of bank-cheque 

for debt — Debt not paid.) — Union Bank 
of Canada v . Nettlrton (1924), 55 
O. L. R. 643.— CAN. 
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is a pure question of fact. The fact that the 
cheque is immediately credited in the ledger 
does not necessarily make the bank holders 
for value. That inference may be rebutted 
by notices in the pass-book & paying-in slip 
or other evidence showing that the customer 
could not draw before clearance. 

(2) If the bank receive the cheque as agents 
for collection & stop payment before it is 
finally cleared at the clearing house, they , 
can only receive & hold the proceeds as 
collecting agents for their customer, & not 
on the ordinary bank relationship of debtor 
& creditor. Consequently, in a winding up 
following on the stoppage the liquidator must 
pay the full proceeds of a cheque cleared after 
the stoppage to the customer, although it 
was cleared shortly before the actual winding 
up. — Re Farrow’8 Bank, Ltd., [1923] 1 Ch. 
41 ; 92 L. J. Oh. 153 ; 128 1,. T. 332 ; 67 
Sol. .To. 78; [1925] B. & C. R. 8, 0. A. 

479b. .] — Underwood (A. L.), Ltd. v. 

Bank of Liverpool, Same v. Barclays 
Bank, No. 387a, ante. 

484. Add. Annotation : — Refd. Guaranty Trust 
Co of New York v. llannay, [1918] 2 R. B. ' 
623. 

487. Add. Annotations : — Refd. .Tones v. Waring 
& Gillow, [1926] A. C. 670. Mentd. Bolt r. 
Markham, [1923] 1 K. B. 504. 

489. Add. Annotation : — Mentd. The Sheaf Brook, 
[1926] P. 61. 

493. Add. Annotations ; — Apld. London Provincial 
& South Western Bank v. Buszard (1918), 35 
T. L. R. 142. Refd. Brown v. Swan (1921), 
37 T. L. R. 787. 

500. Add. Annotation : — Generally , Mentd. Brown 
v. Swan (1921), 37 T. L. R. 787. 

528. Add. Annotation : — Generally , Mentd. Under- 
wood v. Bank of Liverpool A Martins, Under- 
wood v. Barclays Bank, [1924] 1 K. B. 775 

537. Add. Annotations : — Consd. Barclay v. Mal- 
colm (1925), 133 L. T. 512 ; Jones v. Waring 
A Gillow, [1925] 2 K. B. 612. Mentd. Soc. 
Dos lidtels Le Touquet Paris Plage v. Cum- 
mings, [1922] 1 K. B. 451. 

538. Add. Annotation : — Consd. Re Swinburne, 
Sutton v. Featherley (1925), 70 Sol. Jo. 64. 

538a. .] — A. drew a cheque for £700 in 

favour of B. & gave it to B., who presented 
it forthwith. A. had current A deposit 
accounts at the bank, but her money on 
current account was not sufficient to meet 
the cheque without resort to the money on 
deposit. It had been tjie practice of the bank 


to allow A. to overdraw her current account; 
so long as the overdraft was covered by 
her money on deposit. The bank refused 
payment of the cheque, not because of the 
state of A.’s current account, but because 
they doubted A.’s signature on the cheque. 
A. died before anything further was done 
Held : in thef circumstances there had not 
been any appropriation or dedication of the 
money in the bank, or any constructive pay- 
ment of the cheque ; A there had been an 
incomplete gift inter vivos of the amount of 
the cheque, which gift would not be per- 
fected by the assistance of equity. —Re 
Swinburne, Sutton v. Featherley, |1926| 
Ch. 38 ; 95 L. J. Ch. 101 ; 134 L. T. 121 ; 70 
Sol. Jo. 64, C. A. 

540. Add. Annotation : — Refd. Australian Bank of 
Commerce v. Perel, [1926] A. C. 737. 

544. Add. Amiotations : — Apld. Underwood v. 
Bank of Liverpool A Martins, Underwood r. 
Barclays Bank, [1924] 1 K. B. 775. Refd. 
Kreditbank Cassol G. m. b. IT. v. Srhenkers, 
(1926] 2 K. B. 450; Houghton v Nothard, 
Lowe A Wills. |19271 1 1\ B 216; Liggett 
(Liverpool) v Barclays Bank ( 1 927), 137 L T 
4 13. Mentd. Dey v. Pullinger Engineering 
Co., [1921] 1 K. B. 77. 

544a. — A b> e-law (J applt. co, 

authorised its secret a r t v -treasurer jointly 
with any director to sign cheques drawn upon 
its bank account. A scries of cheques pay- 
able to one of the directors wen* fraudulently 
signed bv the director jointly with the 
secretary-! roasurer, A after indorsement were 
placed by reap, bank to the credit; of an 
account which the director had with them. 
Rcsps. collected the cheques from applts.’ 
bank in the usual course of business. In 
order that there should be to the credit of 
applts.’ account sulli< ient to meet each of 
the cheques, the director in each case fraudu- 
lently drew a cheque* upon one of various 
other accounts upon whn h he* had authority 
to draw, A p.dd it into applts.’ account. 
Applts. sued resps. to recover the aggregate 
amount of the cheques collected by them : — 
Held: the action failed, because (1) resps. 
had not knowledge, either by the form of the 
cheques collected or otherwise, that they were 
improperly drawn on applts.’ account, A 
could not recover the mone\ as having been 
held by their bankers in trust for them, 
A (2) applts. had suffered no loss, A the ct. 
could not investigate applts.’ liability to 
persons not parties to the action in respect 
of the cheques placed to applts.’ credit. - 


PART II. SECT. 6, SUB-SECT. 1. 
ol. .] — A co. drew bills of ex- 

change upon customers to whom they 
had supplied goods & who accepted the 
Mils. The co. indorsed the bills in 
blank. Sc delivered them to a bank for 
collection. The co. went Into liquida- 
tion. Its current account with the 
hank was overdrawn to a large amount. 
In the liquidation the bank claimed 
that they were owners of the bills, & 
that they were not bound to value & 
deduct the obligations in the bills for 
the purpose of a ranking. The bank’s 
Uen over the proceeds of the bills was 
admitted : — Held : the bills, having 
been indorsed Sc delivered to the bank 
for the limited purpose of collection, 
remained assets of the co., over which 
the bank hold a mere right in security 
in virtue of their lien. Sc the obligations 
under the bills must be valued Sc 
deducted for the purposes of a ranking. 


— Clydesdale Bank, Ltd. v . Sknior 
(Jamks Aldan) A Son Liquidators, 
[1920] S. C. 235. — SCOT. 

PART II. SECT. 8, SUB-SECT. 2.— A. 

538 i. Constructive payment — Cheque 
dE* credit slip stamped “paid.”] — W hitk 
v. Royal Bank op Canada, fl923] 4 
D. L. R. 1206 ; 53 O. L. R. 543.— CAN. 

PART II. SECT. 8, SUB-SECT. 2.— B. 

645 i. To clerk — Notice of limitation 
of authority.}— A clerk’s express duties 
were to collect amounts due from 

r in dealers for freight charges, etc., 
on presentation of bills of lading 
Sc payment of charges to hand out ware- 
house receipts. Sc deposit all moneys 
collected to the credit of the Receiver- 
General in a designated bank Sc at 
oertain intervals to remit by draft 
to the head office of the business. 


Such charges were ulrnohl always paid 
to him by accepted cheque Sc deft, 
hank cashed such a cheque on it, 
pnjing the e’erk the proceeds : — Held : 
the bank was negligent us inquiry 
should have been made as to the clerk’s 
authority Sc the unusual act of a 
business firm cashing such a cheque, 
especially of a large amount, Sc a 
certain discrepancy between the name 
of the payee In the cheque Sc the name 
in the indorsement should have aroused 
suspicion. — It. v. Royal Bank op 
Canada (1920), 1 W. W. R. 198 ; 60 
T). L R. 293 , 30 Man. L. It. 104.— 
CAN. 

PART II. SECT. 8, SUB-SECT. 3.— A. 

549 iii. Money advanrtd on 

agreed terms — Bank holding security .] — 
Finuoank v. Standard Bank of 
Canada, [1921] 3 W. W. R. 314 ; 62 
8. C. R. 110 ; 69 D. L. R. 405. — CAN. 
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Corporation Agencies v. Home Bank op 
Canada, [1927] A. C. 318 ; 96 L. J. P. C. 
63, P. C. 

546a. Cheques paid to customer*! 

creditors.] — Deft, bank negligently, <fc in 
breach of the instructions given by their 
customer, pltf. co., paid* cheques drawn on 
the co.’s account signed by one director only 
All the cheques were paid to the co.’s trade 
creditors; — Held: (1) the bank being put 
on inquiry & being negligent, as the jury 
found, were not entitled to assume that a 
signature purporting to be that of a new 
director was that of a person duly appointed ; 
(2) whether pltf. co.’s account was in credit 
or in debit at the time of the payments to 
trade creditors, the bank were, on the equity 
able doctrine under which a person who has 
in fact paid the debts of another without 
authority is allowed to take advantage of his 
payment, entitled to credit for the cheques 
paid in discharge of the debts of pltf. co ; (3 
an inquiry should be ordered into the circum 
stances of payment of each cheque. — 
Liggett (B.) (Liverpool), Ltd. v. Barclays 
Bank, Ltd. (1927), 137 L. T. 443 ; 43 T. L. R. 
449. 

648. Add. Annotation : — Refd. Brown v. Swan 
(1921), 37 T. L. It. 787. 

649. Add. Annotations : — Refd. Wilson v. United 
Counties Bank, [1920] A. C. 102. Mentd. 
Neville t>. I London Express Newspaper, [1919] 
A. O. 368 ; It* TheUusson, Ex p. Abdy, [1919] 
2 K. B. 736. 

660. Add. Annotation : — Refd. Wilson v. United 
Counties Bank. [1920] A. O. 102. 

664. Add. Annotation : — Refd. Prosperity!;. Lloyds 
Bank (1923). 39 T L. R. 372. 

667. Add. Annotations: — Consd. Re Farrow’s 
Bank, [1923] 1 Oh. 41. Refd. British & North 
European Bank v. Zalzstoin, (1927] 2 K. B. 
92 Mentd. Dcy t;. Mayo, [1920] 2 K. B. 
346 ; Sutters v. Briggs. [1922] 1 A. C 1; 
Importers Co. v. Westminster Bank, [1927] 

2 KB. 297. 

660. Add. Annotation : — Mentd. Re Southorden, 
Adams v . Southerden, [1925] P. 177. 

661. Add. Annotation : — Mentd. Ooldfarb v . Bart- 
lett & Kramer [1920] l K. B. 639. 

669. Add Annotations : — Refd. Joachimson v. 
Swiss Bank Oorpn.. [1921] 3 K. B. 110; 
Richardson r. Richardson, [1927] P. 228. 

674. Add. Annotations : — Refd. Brown v. Swan 
(1921), 37 T. L. K. 787. Mentd. Pocahontas 
Fuel Co. v. Ambatielos (1022), 27 Com. Cas. 
148. I 

677. Add. Annotation : — Mentd. Tournier v. 

National Provincial & Union Bank of 
England, [1924] 1 K. B. 401. 

682. Add . Annotations : — Mentd. Re Gunsbourg, 
Exp. Trustee. [1919] B. & C. R. 99 ; Joachim- 
son v. Swiss Bank Corpn.. [1921] 3 K. B. 110. 

686 . Add. Annotation : — Refd. Jones v. Waring & 
Gillow, [1920 J A. O. 670. 


586. Add. Annotations : — Mentd. Dey v. Mayo, 
[1920] 2 K. B. 346 ; Robinson v. Marsh, 
[1921] 2 K. B. 640 ; Sutters v. Briggs, [1922] 
1 A. C. 1 ; Re Farrow’s Bank, [1923] 1 Oh. 41. 

589. Add. Annotation: — Consd. Westminster Bank 
v. Hilton (1926), 130 L. T. 316. 

689a. Mistake in telegram — Duty of bank to 

make inquiry.] — Pltf., who had an account 
with deft©., on July 31, 1924, drew a cheque, 
No. 117,285, & post-dated it Aug. 2. On 
Aug. 1 he telegraphed to defts. to stop pay- 
ment of cheque No. *117,283, mentioning 
the date, the payee, & the amount. These 
particulars were correct as to cheque No. 
117,285, but the number of the cheque was 
wrong. Cheque No. 117,285 was presented 
on Aug. 6, & the bank officials paid it, 
supposing that it had been drawn in place 
of the one that had been stopped. If they 
had searched, they would have seen that a 
cheque numbered 117,283 had already been 
presented & honoured. In an action for 
negligence : — Held : the view of the bank 
officials, that the cheque presented, being 
subsequent to the date of the stop instruc- 
tions, might be a duplicate cheque which they 
were bound to cash, was correct, & pltf. 
was not entitled to recover. — Westminster 
Bank, 1/td. r. Hilton (1926), 130 L. T. 315; 
43 T. L. R. 124 , 70 Sol. Jo. 1190 , sub nom . 
Hilton v. Westminster Bank, Ltd., 162 
L. T. Jo. 450, H. L. 

692. Add. Annotation : -Refd. Baines v. National 
Provincial Bank (1927), 90 L. J. K. B. 801. 

594. Add. Annotation :- Refd. Baines r. National 
Provincial Bank (1927), 90 L. J. K. B. 801. 

| 595. Add. Annotation : — As to (2) Refd. Baines v. 
National Provincial Bank (1927), 96 L. J. 
K. B. 801. 

615. Add. Annotations : — Mentd. Quebec Ry. 
Light, Heat & Power Co v. Vandry, [1920] 
A (\ 002 ; McDonald v. Nash, [1924] A. 0. 
625 ; Samuel v. Dumas, [1924] A. O. 431 ; 
Ouellette v. Canadian Pacilic Ry., [1925] 
A. C. 509; Gilbert v. Gilbert & Rougher 
(1927), 90 L. J. P 137. 

617. Add Annotation : — Refd. Wilson v. United 
Counties Bank. [1920] A. C. 102. 

625. Add. Annotation : — Mentd. Brown v. Swan 
(1921), 37 T. L. R. 787. 

627. Add. Annotation : — Consd. Garrard v . James, 
[1925] Ch. 616. 

628. Add. Annotation : — Mentd. British A North 
European Bank v. Zalzstein, [1927J 2 K. B. 
92. 

629. Add. Citation .-—88 L. J. K. B. 55. 

Add. Annotations : — Mentd. Joachimson v . 
Swiss Bank Oorpn., [1921 J 3 K B. 110 ; Re 
Polemis & Furness, Withy, [1921 ] 3 K. B. 
660; Jones v. Waring & Gillow, [1926] A. C. 
670. 

631. Add. Annotations : — Mentd. Taxation Comrg. 
v. English, Scottish & Australian Bank, [1920] 
A. C. 683 ; Goldman v. Cox (1924), 40 T. L. R. 
423 , Underwood v. Bank of liverpool & 
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•1. Payment after notine of counter- 
mand — Liability of 6anA.) -Garrioch 
v. Canadian Bank or Commerce, 

119191 S W. W. R. 185. — CAN. 

589 1. By telegram — Payment after 
notice of countermand — Negligence. )— 

Held : delta, wore guilty of a breach 
of duty as bankers. — Reads v. Royal an, 


Bank or Ireland, Ltd., (1922) 2 
I. R. 22. — IR. 

am. By notice of death. 1 — The duty & 
authority of a bank to pay a cheque 
oeaae on notice of the drawer's death.— 
CtTRLRY V. BRIOOS (ADMINISTRATOR OF 
Drury Estate), (1920) 2 W. W. R. 
1025 ; 53 D. L. R. 351.— CAN. 

-•1 — It la not the death of 


158 


the customer, but notice of hia death, 
that operates as a revocation of the 
authority of a bank to pay the custo- 
mer’s cheque. — K endrick e. Dominion 
Bank & Bowna b <1920), 47 O. L. R. 
372 ; 18 O. W, N. 138. — CAN. 


.] — Winnipeg Savings Bank 
^ Krnny, 11924] 1 D. L. R, 

252 .- 
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Martina, Underwood v. Barclays Bank, [1924] 
1 K. B. 775 ; Australian Bank of Commerce 
v, Perel, [1926] A. C. 737 ; Jones v. Waring & 
Gil low, [1926] A. C 670. • 

636. Add. Annotation : — Mentd. British & North 
European Bank v . Zalzstein, [1927] 2 K. B. 
92. 

639a. Payment to third party without valuable 
consideration— -Right of bank to recover.] — 
Deft. H. having possessed himself of crossed 
cheques which were drawn on pltf. bank in 
his favour A which purported to be drawn 
by his employer’s authority defrauded his 
employer by paying them into a bank, which 
collected them & credited H. with the 
amounts. H. drew out these amounts A 
paid some of the money without valuable 
consideration to deft. S., who in turn paid 
into her account with deft, bank a portion 
of what she so received. 8. had no notice 
of any defect in H.*s title, & she never paid 
into her account with deft, bank any money 
except money which was part of the proceeds 
of H.*s frauds. In an action for a declaration 
that the money standing to the credit of 8. 
with deft, bank was the property of pltf. 
bank : — Held : on the assumption that H. 
obtained a voidable title to the proceeds of 
the cheques, yet pltf. bank had established 
their right to the money claimed, as it was 
capable of being traced. — Banque Belue 
Pour L’Etrancjer v. Hambrouck, [1921] 1 
K. B. 321 ; 90 I* J. K B. 322 ; 37 T L. R. 
76 ; 65 Sol. Jo. 74 ; 26 Com. Cas. 72, C. A 

Annotation Expld. Jones v. Waring & Gillow, 11025] 
2 K. fi. 612* 

640. Add. Annotation Mentd. Joachimson v. 
Swiss Bank Oorpn., [192 1J 3 K B. 110. 

644. Add. Citation .-—88 L. J. K. B. 55. 

Add. Annotations: — Mentd. .Toachimson v 
Swiss Bank Corpn., [1921 ] 3 K. B. 1 10 : Rc 
Polemis A Furness, Withy, [1921] 3 K. B. 
560; Jones v. Waring & Gillow, [1926] A. C. 
670. 

646. Add. Annotation : — As to (2) Refd. Jones v. 
Waring & Gillow, [19261 A. C. 670. 

649. Add. Annotations : — Consd. Koechlin v. 

Kestenbaum, H927] 1 K. B. 889. Refd. 
Republica de Guatemala v. Nunez, [19271 
1 K. B. 669. 

652. Add. Annotations : — Refd. Goldman v. Cox 
(1924), 40 T. L. R. 714. Mentd. Jones r. 
Waring A Gillow, [1926] A. C. 670. 

662. Add. Annotation : — Generally , Mentd. Under- 
wood v. Bank of Liverpool A Martins, Under- 
wood v. Barclays Bank, [1924] 1 K. B. 775. 

663. Add. Annotations : — Mentd. Quebec Ry. 
Light, Heat & Power Go. v. Vandry. [1920] 
A. C. 662 ; McDonald v. Nash, [1924] A. C. 
625; Samuel .v. Dumas, [1924] A. C. 431 ; 
Ouellette v . Canadian Pacific Ry., [1925J 
A. O. 669 ; Gilbert v. Gilbert & Bougher 
(1927), 90 L. J. P. 137. 

666. Add. Annotation : — Mentd. Underwood v. 
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635 U a. Tn an 

action by a customer of deft, bank to 
recover the aggregate amount of a 
number of cheques forged by a con- 
fidential clerk employed by the cus- 
tomers which were paid by the bank 
A charged to the customer's account, 
the fraud being skilfully oonooaled from 


Bank of Liverpool A Martins, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775. 

668a. .] — M., who was 

secretary A managing director of pltf. co., 
represented that he had bought goods for 
them from W., A the oo. drew cheques to the 
aggregate amount of £762 in payment on a 
South African bank, making them payable 
to W., A handing them to M. as manager that 
he might hand them to W. M. t instead of 
doing so, paid the cheques with forged in- 
dorsements into his own account with deft, 
bank which credited him with the amounts 
A obtained payment from the South African 
bank. The cheques were signed by two 
directors, including M., of pltf. co. M. 
applied the money received from the cheques 
with the exception of about £272 for W., 
paying out of the proceeds of five cheques 
“ to order ** for £62 10#. each four sums of 
£60 from his private account to W. One 
cheque, dated May 27, 1918, for £97 10#., 
whicli was payable to “self or order ’’ & signed 
by M. A a co-director, was refused by the 
bank, A came back to them after such refusal 
with M.’s name written in after the word 
“ self,** but the alteration was not initialed 
by both directors, A the addition was in M.’s 
writing. Pltf. co. repudiated the transactions 
A sued the bank for damages for conversion 
of the cheques, or alternatively for money 
had A received. Deft, bank claimed pro- 
tection under Bills of Exchange Act, 1882 
(c. 61), s. 82, A also as holders for value : — 
Held : (1 ) the onus of proving that there was 
no negligence had been discharged by the 
bank, except as to the five cheques for 
£62 10#. each ; (2) the honk’s duty with 

regard to these five cheques was to have 
made inquiries. A they weic negligent in 
paying them into M.’s account ; (3) the bank 
was negligent in cashing the cheque of May 27, 
19 1 8, as it should have seen that the alteration 
in it was made without the concurrence of 
both directors; (4) the evidence was not 
sufficient to show that M. paid anything out 
of his private account to W in respect of 
the fifth cheque for £62 10#. ; (5) there must 
bo judgment for pltf. co. for £2 10#. on 
four of the cheques “ to order ’’ for £62 10.9., 
£62 10,9. on the fifth cheque for the same 
amount, A £97 109. on the cheque of May 27, 
1918, making an aggregate amount of £170. — 
Souciiette, Ivn>. v . London County, West- 
minster A Parr’s Bank, Ltd. (1920), 36 
T. L. R. 195. 

670. Add. Annotations: — Refd. Importers Co. v. 
Westminster Bank, [1927] 2 K B 297. 
Mentd. I)ey v. Mayo, 11920) 2 K. B. 316; 
Brown v. Swan (1921), 37 T. L. It. 787 ; 
Sutters r. Briggs, [>922] 1 A. C. 1 : Re 
Farrow’s Bank, [1923] 1 Ob. 41 ; Underwood 
v . Bank of Liverpool A Martins, Under- 
wood v. Barclays Bank, T1924] 1 K. B. 775. 

671. Add. Citations: sub now. Mathews v. 
Williams, Brown A Co., 10 R. 210. 

635 fi b. .1 — A cus- 
tomer of a bank wan estopped from 
denying thut certain forged cheques 
wore signed bv Ijlrn or by Id* authority, 
bj reason of his conduct in not having 
notified the bank when lie learned of 
the forgery of previous cheques on 
his account by the same person. — 
Cabana v. Bank op Montreal, U#19J 
3 W. W. It. 969. — CAN. 


both customer & bank : — H'ld : with 
the exception of certain cheques 
bearing gen nine signatures the amount* 
of which were raised by the olerk, there 
was no negligence on the part of either 
the customer or the bank In failing 
to discover the frauds. — Columbia 
Gbaphophone Co. v. Union Bank op 
Canada U916), 38 O. L. K. 326; 34 
D. b. R. 743.— CAN. 

1 AO 



Cases 672a -691c. English and Empire Digest Supplement. 


672a. — Collection for another bank.] — Im- 
porters Co. v. Westminster Bank,' [No. 
292b, ante. 

673. Add. Annotation : — Refd. Taxation Comrs. 
v. English, Scottish & Australian Bank, 
[1920] A. C. 683. 

674. Add . Annotation : — Aft to (2) Refd. lxmdon & 
Montrose Shipbuilding & Repairing Co v. 
Barclays Bank (1925), 31 Com. Cas. ($7. 

676. Add. Annotations : — Apld. Brown v. Swan 
(1921 ), 37 T. L. U. 787. Consd. He Farrows* 
Bank, [1923] 1 Ch. 41. Refd. Boy v. Mayo, 
[19201 2 K. B. 346 ; Sutters v. Briggs. [1922] 
1 A. O. 1 i Underwood v. Bank of Liverpool 
& Martins, Underwood v. Barclays Bapk, 
[1924] 1 K. B. 775; Importers Co. West- 
minster Bank, [1927] 2 K. B. 297. 

677. Add. Annotations: — Refd. Boy v. Mayo, 
[1920] 2 K. B. 346 ; Sutters Briggs, [1922] 

1 A. C. 1 ; Hr Farrow’s Bank, [1923] 1 Ch. 41 ; 
Importers (V). v . Westminster Bank, [1927] 

2 K. B. 297. Mentd. British & North 
European Bank v Zalzstein, f 1 927] 2 K. B. 92. 

678. Add. Annotation : — Mentd. Souchettc v. Lon- 
don County Westminster & Parr’s Bank 
(1920), 30 T. L. It. 195. 

680a. “Receives payment Collecting bankJ — 

Importers Co. v. Westminster Bank, No. 
292b, ante. 

681. Before this case add “ See, also , Nos. 074- 
680.” 

684. Add. Annotation : — Refd. Underwood v. Bank 

of Liverpool & Martins. Underwood v. 

Barclays Bank, [1924] 1 K. B. 775. 

685. Add. Annotation : — Apld. Underwood v Bank 

of Liverpool & Martins, Underwood v. 

Barclays Bank, [1924 ] 1 K. B. 775. 

687. Add. Annotaiion : — Refd. Underwood v. Bank 
of Liverpool & Martins, Underw r ood v. 

Barclays Bank, [1921] 1 K. B. 775. 

690. Add. Annotations : — As to (1) Refd. Taxation 

Comrs. v. English, Scottish & Australian 
Bank, [1920] A. C. 683 ; Underwood v. Bank 
of Liverpool & Martins, Underwood v. 

Barclays Bank. [1924] 1 K. B. 775; 
Australian Bank of Commerce r. Perel, [192(5] 
A. C. 737. Generally , Refd. Goldman v. Cox, 
(1924), 40 T. L It. 423. Mentd. .lones r. 
Waiing & Gillow, [1926] A. C. 670. 

691. Add. Annotation : — As to (2) Refd. Underwood 
v. Bank of Liverpool & Martins, Underwood 
v. Barclays Bank, [1924] 1 K. B. 775. 

691a. Cheque payable to & indorsed by 

public official.] — A banker to whom a private 
customer bauds, for collection on his account, 
a cheque payable to & indorsed by a public 
official is put upon inquiry whether the cus- 
tomer is entitled to the cheque, & acts 
negligently if he credits the customer with 
the proceeds of the cheque without having 
made any such inquiry. 

The Overseas Military Forces of Canada 
engaged in the European war had an estates 


office in England authorised by the Secretary 
of State for the Colonies to perform in accord- 
ance with statutory conditions the duties of 
collecting & distributing the estates of 
members of these forces dying in Europe. 
A sergeant employed at the office mis- 
appropriated during a period of ten months 
thirty-two cheques of the aggregate value 
of about £3,900, representing money belong- 
ing to the estates of deceased soldiers. Each 
of the cheques was drawn payable to “ The 
Officer in Charge, Estates Office, Canadian 
Overseas Military Forces,” & was indorsed 
generally by that officer under the same 
description with a view to its being sent to 
the Paymaster- General of these forces for 
payment of the amount to the beneficiaries, 
or in some cases directly to the beneficiary, 
& each cheque was crossed generally. The 
sergeant paid the first two cheques into a 
branch of defls.’ bank at which he bad a 
small private account of his own & the rest 
of them into another branch of the bank 
which passed them on to the former branch. 
No inquiry was made at either branch 
whether he was entitled to the cheques, & 
at the former branch they were credited to 
his account & payment of them was received 
for him. In an action by the Paymaster- 
General against defts. for damages for con- 
version of the cheques ; — Held : the fact 
that the cheques were drawn payable to & 
indorsed b> a public official should have put 
the cashierB of defts. upon inquiry whether 
their private customer was entitled to the 
cheques ; in crediting the cheques to him 
without any inquiry the cashiers of both the 
branches had been guilty of negligence ; & 
therefore defts. were not protected by Bills 
of Exchange Act, 1882 (c. 61), s. 82, from 
liability to pltf.— Rose v. London County, 
Westminster & Parr’s Bank, [1919] 
1 K. B. 678 ; 88 L. J. K. B. 927 ; 120 L. T. 
036 ; 35 T. L. R. 315 ; 03 Sol. Jo. 411. 

A n notation : — Refd. Underwood v. Bank of Liverpool, Under- 
wood v. Barclays Bank. 11924] 1 K. B. 77 5. 

691b. Cheque payable to company.] — 

Underwood (A. L.), Ltd. v. Bank of Liver- 
pool, Same v. Barclays Bank, No. 387a, 
anlc. 

691c. .] — In 1922 pltfs. were build- 

ing ships for a firm, L. M. & P., & in con- 
nection with that business L. M. & P. sent 
pltfs. a crossed cheque for £8,000. That 
cheque was duly received at pltfs.’ office & B., 
a director, signed a receipt form on the back 
of the cheque as follows ; “ L. & M. Ship- 
building Co. T. B. director.” Another 
director of pltfs., J., then indorsed the cheque 
to the order of another co. of which B. was 
a director, B. & Co. Ltd. The cheque was 
then indorsed by B. “ for & on behalf of B. 
& Co. T. B. director,” & was paid into the 
account of B. & Co. at a branch of defts. ; 
& subsequently by arrangement between 
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691 i. What is negligence — Defective 
title of customer — Collection for stranger. ] 
— A man unknown to a banker was 
pormittod to open an account with 
the bank bv paying in a deposit of 
£5 in notes & four Grossed cheques for 
collodion, such cheques being made 
payable to a number or boaror & 
marked 44 bank.** or 41 not negotiable, '* 
or 44 bank not negotiable.** Without 


muklug any inquiry as to the man’s 
title to the cheques the bank collected 
them. On the following day the man, 
by an open cheque, drow out almost the 
whole of the amount to the credit of 
Ids account, A: paid in for collection 
four other crossed cheques, including 
one drawn by pltf. payable to a number 
or bearer to which the man who paid 
it in had no title. These four cheques 
were collected by the bank almost 
without inquiry ; — Held : the cir- 

160 


cumstauces In which the account was 
opened was such os to put the bank 
upon inquiry ; the duty of Inquiry 
extended to tho transactions of the 
next day & in the absence of reasonable 
inquiry the bank was guilty of negli- 
gence. — L ondon Bank ok Australia, 
Ltd. v. Kendall (1920), 28 C. L. R. 
401 — AUS. 

691 ii. Mason i\ 

Savings Bank of South Australia, 
{19251 S. A. S. R. 19S.--AUS. 
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defts. & himself B. drew £2,000 out of the 
£8,000 thus credited to B. & Go. Ltd. for liis 
own private purposes. J. had no right to 
indorse the cheque to the order of B. & Co., 
& B. & Co. had no right to the proceeds of 
the cheque. In 1923 pltfs. went into liquida- 
tion, & tho liquidator on examining the 
accounts found that the cheque for £8,000 
had been misapplied, & also that other sums 
were owing by B. to pltfs. The liquidator 
thereupon proceeded by a misfeasance sum- 
mons against J. & B., & upon that summons 
an order was made for £430 against J. & 
£10,450 against B. The money was not 
paid, & pltfs. brought an action against defts. 
for conversion of the £8,000 cheque : — Held : 
there was clear evidence of negligence on the 
part of defts., & Bills of Exchange Act, 1882 
(c. 61), s. 81, gave no defence to the claim. — 
London k, Montrose Shipbuilding & 
Repairing Go., Ltd. v. Barclays Bank 
(1926), 31 Com. ('as. 182, C. A. 

692a. .] — Taxation Comrs. v. English. Scot- 

tish & Australian Bank, No. 292a, ante. 

692b. Question of fact.] — The quest ion 

whether a banker in receiving payment of a 
cheque for a customer has acted without 
negligence, so as to be protected by Bills of 
Exchange Act, 1882 (c. 61), s. 82, if the cus- 
tomer has no title thereto, is a question of 
fact. Where there was a missing link in t ho 
chain of identification of the customer : — i 
Held : that fact ought to have put the bank I 
upon inquiry, A the bank was not protected 
by the sect. — Hampstead Guardians v. 
Barclays Bank, Ltd. (1923), 39 T. L. It. 
229; 67 Sol. Jo. 410. 

693. Add. Annotation : - Refd. London A Montrose 
Shipbuilding A Bopairmg Go. v. Barclays 
Bank (1925), 31 Com. Gas. 67. 

694. For “ forgot ” in the seventh line of tho 
paragraph read “ forged.” 

Add. Annotations; — Refd. Importers Go v 
Westminster Bank, f 1 927 J 2 K B. 297. Mentd. 
Dey v . Mayo, [1920] 2 K. B. 346 ; Brown v. 
Swan (1921), 37 T. L. B. 787; Sutters v . 
Briggs, [1922] 1 A. G. 1 ; Tie Farrow’s Bank, 

P 923) 1 Ch. 41 ; Underwood v. Bank of Liver- 
pool & Martins, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775. 

696. Add. Annotation ; —Mentd. Liggett (Liver- 
pool) v. Barclays Bank (1927), 137 L. T. 443. 

697. Add. Annotation:— Mentd. Sun Bldg. Soc. 
v. Western Suburban Bldg. Soc., [1921] 2 
Ch. 83. 

703. Add. Annotations ; — Mentd. Quebec Ity. 
Light, Heat A Power Co. v. Vandry, [1920] 


A. C. 662 j McDonald v. Nash, [1924] A. C. 
025 ; Samuel v. Dumas, [1924] A. 0. 431 ; 
Ouellette v. Canadian Pacific Ry., [1925J 
A. C. 569 ; Gilbert v. Gilbert &Bougher( 1927), 
90 L. J. P. 137. 

704. Add. Annotation : —As to (2) Refd. British A 
North European Bank v. Zalzstein, [1927] 
2 Iv. B. 92. 

713. Add. Annotation : — Consd. Hr Swinburne, 
Sutton v. Featkerlcy (1925), 70 Sol. Jo. 01. 

717. Add. Annotation : — Mentd. Souchette v. Lon- 
don County Westminster & Parr’s Bank 
(1920), 36 T. L. R. 195. 

734. Add. Annotations: — Apld. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 328. Refd. Admiralty 
Comrs. v. National Provincial & Union Bank 
of England (1922), 127 L. T. 452 ; Steam Saw 
Mills Co. v. Baring, Archangel Saw Mills Go. 
v. Baring, [1922] 1 Ch. 244 ; Jones t\ Waring 
A Gillow, [1926] A. C. 670. 

748. Add. Annotation : Reft. Sassoon v. Inter- 
national Banking Corpit., [1927 j A. C. 711. 

752. Add. Annotations : — Refd. Sassoon v. Inter- 
national Banking Corpn., |1927J A. G. 711. 
Mentd. Wilson v. United Counties Bank, 
[1920] A. C. 102. 

753. Add. Annotations : — Consd. Sassoon v. Inter 
national Banking Corpn., [1927 1 A. C. 711. 
Mentd. Re Dresdner Bank (London Agency) 
(1920), 64 Sol. 

756. Add. Annotations : — Mentd. Aksionaimoye 
Obschestvo A. M. Luther v. Sagor, [1921] 3 
K. B. 532; The Tcrvaeto, [1922] P. 259; 
Dufl‘ Development Co. v. K el an tan Govern- 
ment, [1923] 1 Ch. 385. 

756a. Credit conditional on tender of approved In- 
surance policy — What Is approved Insurance 
policy.] — Bankers issued a lotter of credit to 
English sellers of 100 tons of steel plates to 
Dutch buyers. By the terms of the letter 
of credit the bankers agreed to honour the 
sellers* draft for the amount of the purchase- 

to R., provided the draft were accompanied 
by an approved insurance policy covering the 
shipment of the goods. The sellers presented 
their draft accompanied by a certificate of 
insurance which did not contain & did not 
offer any means of ascertaining the full terms 
of the insurance. In an action by the sellers 
against the bankers for not honouring tho 
draft : — Held : the certificate was not an 
“ approved insurance policy " ’•Atliin the 
meaning of the letter of credit, A the bankers 
were justified in refusing to honour the draft. 


PART II. SECT. 13, SUB-SECT. 1. 

699 iii. — B jurat Na- 
tional Bank v. Banarjk Das (1923), 
I. L. R. 5 Lah. 129.— IND. 

sp. Signing vouchers as to correct- 
ness of account in pass-book — Estoppel.] 
— Columbia Graphophonb Co. » 
Union Bank op Canada (1910), 38 
O. L. R. 32 C ; 34 D. L. R. 743. — CAN. 


•w. .] — ( 'amciikll v. Im- 

perial Bank, [1924] 4 D. L. R. 2b9 ; 
65 O. L. R. 318.— CAN. 

713 ii. .] -The de- 

livery of a pass-book cannot constitute 
a donatio mortis causd so an to give the 
donee titlo to tho money represented 
by it. — C usack r. Day, 11925) 3 
D. L. R. 1028 ; [1925] 2 W, W. R. 
715.— CAN. 


•t. — — •] — Monthly vouch©] 

regularly signed by a bank’s custom* 
as to the correctness of his acoour 
as it stood from time to time & give 
in exchange for cancelled cheques, wei 
held to be fatal to his contention tha 
certain cheques had not been credit© 
to him. — U nion Bank of Canada, i 
Wood, (19201 3 W. W. R. 173- 
CAN. 


J.S. 


PART II. SECT. 16. 

a I. .) — A document in the form 

of a letter written by a bank was as 
follows : — “ We beg to inform you that 
we are in receipt of advice by wire 
from our London office that a con- 
firmed irrevocable credit has been 
opened under which we are authorised 
to negotiate your bills, os offered on 
Q. & Co., of London, to the extent of 
1 ftl 


£10,876 on the following conditions : 
hills to be drawn payable three months 
after sight Sc to be accompanied by 
proper shipping documents repre- 
senting shipment of two thousand 
bales of Jute of a particular mark from 
Calcutta to Antwerp, during Nov., 
Dec. 1920. ,, Among tho conditions, 
the two following wero the most 
important : — (a) “ Please note that 
this advice does not release you from 
the liability attaching to the drawer 
of a bill of exchange ” ; (b) “ Under 
present conditions wo can give no 
undertaking to negotiate hills drawn 
under this credit *’ : — Held : tho docu- 
ment was not an ordinary banker’s 
letter of credit. — Ciiandanmuli. Ben- 
qanky it National Bank of India, 
Ltd. fl923), 1. L. R. 51 Calc. 43. - 
IND. 


11 
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An approved insurance policy is one to which 
no reasonable objection can be made. — SCOTT 
(Donald H.) A Co., Ltd. r. Barclays Bank, 
]/ rv., [1923] 2 K. 13. 1 ; 92 h. J. K. B 772 
129 L T. 108 ; 39 T. L. It. 198 i 07 Sol. Jo. 
456 , 28 Com. Cm. 253, C. A. 

Annotations • — Reid. Harper v. Mnckechnie, [1925] 2 K. B, 
423, Koekas r. btandard Marine Insc^ (1926), 42 T L. If. 
692; Bassoon v. International Banking Corpn., ri927] 
A. 0. 711. Mentd. Malinberg v Brans (1924), 41 T. L. It. 
38. 

756b. Irrevocable letter of credit — Payment for 
goods — Refusal of bank to pay invoices — 
Liability of bank to seller.] — Pltfs. entered 
into a contract with buyers in C. to manu- 
facture <fc ship machinery by instalments 
over several months at agreed prices , but 
subject to a stipulation that should the cost 
of labour or wages increase, there should be 
a corresponding increase in the purchase 
price. The buyers were also to open a “ con- 
firmed irrevocable credit ” in favour of 
pltfs . with a bank in this country, & to pay 
for each shipment as it took place . In pur- 
suance of this arrangement defts., who were 
the buyers* bankers in I/., wrote to pltfs. 
stating that they would pay bills drawn on 
the buyers to the extent of £70,000, the bills 
to be accompanied by documents & to be 
received before Apr. 14, 1921, “ this to be 
considered a confirmed irrevocable credit.** 
Pltfs. shipped two instalments under the 
contract & received payment under the letter 
of credit. The buyers then found that the 
invoices included an increase in the purchase 
Price on account of wages A material, & 
instructed defts. only to pay so much of the 
next invoices as represented the original 
prices. Defts. accordingly refused to pay 
the bill presented on the next shipment A 

S ltfs. then cancelled the oontraot, ^ claiming 
am ages from defts, as on a repudiation by 
the buyers : — Held : the credit being irre- 
vocable, the refusal of defts. to take & pay 
for the particular bills on presentation of the 
proper documents constituted a repudiation 
of the contract os a whole, A pltfs. were 
entitled to damages so reckoned. The basis 
of this form of banking facility is that the 
buyer is taken, as between himself A the 
banker, to acoept the seller’s invoices as 
correct. Any adjustment must be made by 
way of refund by the seller A not by way of 
retention by the buyer. — Urquhart Lindsay 
Ad Oo. v. Eastern Bank, Ltd., [1922] 1 
K. B. 318 j 01 L. J. K. B. 274 ; 126 L. T. 

684 ; 27 Com. Cas. 124. 

Annotation .— Reid. Prosperity r. Lloyds liauk (1923), 39 
T. L. It. 372. 


756c. Revocable letter of credit — Duty of bank to 
give notice of withdrawal.] — A firm in W., 
who wished to buy a quantity of asbestos 
sheets from pltfs., a firm in L., instructed 
defts. to open a credit in favour of pltfs. 
Defts. accordingly wrote a letter dated 
June 14, 1920, to pltfs. informing them of 
their instructions & adding that their letter 
“ is merely an advice of the opening of the 


760. 


767. 


779. 

785. 

798. 

806. 


Add. Annotations : — Mentd. Janvier v . 

Sweeney (1919), 35 T. L. B. 226: 

British Medical Assocn., [1919] 1 K. B. 244 ; 
Rand v . Craig, [10191 1 Ch. 1 ; Percy v. 
Glasgow Oorpn., [1922] 2 A. 0. 299 ; Under- 
wood v. Bank of Liverpool A) Martina, Under- 
wood v Barclays Bank, [1924] 1 K. B. 776 ; 
Kreditbank Caasel GKm.b.H. v. Sehenkers, 
ri027] 1KB. 826. 

Add. Annotation : — Refd. National Provident 
Institution v. Brown, Brown v. National 
Provident Institution, Provident Mutual 
Life Assce. Assocn. v. Ogston, Ogston t. 
Provident Mutual Life Assce. Assocn. (1921), 
8 Tax. Cas. 67. 

Add. Annotation .-—Refd. Humphrey A Den- 
man v. Kavanagh (1926), 41 T. L. 1L 978 

Add. Annotation .—Mentd. Omnium Insce. 
Oorpn. v. United London A Scottish Insce. 
<1920), 36 T. L. R. 886. 

Add. Annotation : — Mentd. Maakell v. Hill, 
[1921] 3 K. B. 167. , 

Add. Annotation .—Mentd. Prosperity v. 
Uoyds Bank (1923), 30 T. L. R. 3f2. 


to 


PART IL SECT. 19. 

U, Unauthorised application uf v 
eec&o — In payment ofborrouxr's debh 
other customers — Right to damages*. 
After crediting pltt with the proceeds 
note wmoh It discounted for 
deft. bank, without authority 
ldm, applied nearly all of suoh 


from 


proceeds to pay off debts which he 
owed to other customers of the same 
bank, 8c paid itself the amount of 
the note out of the proceeds t pro* 
mlasory notes which it held as ooU 
lateral securities for advances made by 
It to Wmi-Hs Id.* Pltf. was efiStfffc 
to nominal damages A oosts rot the 

162 


breach of the contract to lend him the 

CAN. 



VoL UL — Babken. Oases 806— 886a. 


8094 Add. OUmtiom : — 88 L. J. BT. B. 85 s 119 
L> T« 727. 

880* Add* Annotation — Montd. Re Morrisi Mat- 
hew v, Helton, [1921] 1 Ch. 172. 

848* Citations -For “ 01 I* J. Ch. 732 ” read 
“ 81 L. J. Ch. 723.*’ 

848a. « — — - - Bank entitled to hold securities not 

merely for speolflc advance but for balance of 
whole account between broker & bank.] — 
Ttndall t>. Barnetts & Ho are (1887), 3 
T. L. R. 476. 

862. Add. Annotations : — Mentd. Brandon v. 


Michel ham (1919), 35 T. U R. 017 ; G. N. Rv. 
v. L. E. P. Transport & Depository, [1922] 
2 K. B. 742. 

885. Add. Annotations : — Apld. Re Allester, [1922] 
2 Ch. 211. Refd. Albemarle Supply Co. v. 
Hind (1927), 43 T. L. R. 052; Republica de 
Guatemala v. Nunez, f 1 G27J 1 K. B. 009. 
Mentd. Pennington v . Reliance Motor Works, 
[1923] 1 K. B. 127. 

865a. Bills of lading pledged— Authorised sale by 
pledgor — Title of bank to proceeds.] — A 

limited co. pledged bills of lading with a bank 


PART II. SECT. 20, SUB-SECT. 1. 

809 i. Discharge of overdraft — Tender 
of chegiie — What amounts to acceptance. ) 
— Held: the action of the bank in 
retaining: & clearing the cheque was 
not conclusive on the question of 
acceptance. & as the bank had not 
accepted the proceeds of the cheque 
in full settlement, judgment had been 
rightly entered for the bank. — Burt 
v. National Bank op South Africa, 
LTD., [1991] App. D. 69. — S. AF. 


PART II. SECT. 20, SUB-SECT. 2. 

yl. — — .1 — Where 

there is an agreement between a bank 
& its customer, that he shall pay 
interest at the rate of 8 per cent, upon 
a promissory note, the agreement is 
not entirely void, & the customer 
remains liable to pay Interest at the 
rate of 6 per cent. -Standard Bank 
of Canada v. Alberta Engineering 
Co., Ltd. (1917), 1 W W. R 1177; 
33 D. L. R. 642 ; 11 Alta. L. R. 96.— 
CAN. 


yii. .] — The stipula- 

tion by a hank for an illegal rale of 
interest merely avoids the rate & not 
the entire contract tor interest. — 
Union Bank v. Farmer, 11917] 1 
W. W. R. 1361.— CAN. 

v Hi. .]— PItf. was 

Indebted to deft, hank for which debt 
they took Ids note charged with 
interest at 9 per cent. Order made for 
reduction of interest to 6 per cent. — 
Dkqrow v. Union Bank of Canada 
(1922), 63 D. L. R. 688.— CAN. 

yiv. .]— Where a 

bank contracts for 8 per cent. Interest 
it can only eollect the legal rate of 
6 per cent. — Bank of Montreal v. 
HOLOBOFF, [1923] 3 W. W. R. 646.— 
CAN. 


y v. Whether charged .] — 

Upon the roturn of a dishonoured 
bill, the drawer would again draw for 
the same amount, & nltf. bank would 
discount the bill as before. Sc if the 
second bUl came hack dishonoured 
It would again bo charged in full to the 
drawer's account : — Held : there was 
no breach of Bank Act, s. 91.— 
Imperial Bank of Canada v. Alley, 
[1926] 3 D. L. R. 86 ; 59 O. L. K. 1.— 
CAN. 


PART II. SECT. 21, SUB-SECT. 1. 

di. Liability contracted aftet 

execution of mortgage .) — A mtge. to a 
bank cannot be a valid security for a 
liability contracted subsequently to 
its execution. — Be Edmonton Brew- 
ing 8c Malting Co., Ltd. (No. 2), 
111.;. 3 W. W. R. 988; 43 D. L. R. 
748.— CAN. 

n. Add “ affd., 58 8. C. R. 448." 


PART IL SECT. 21, SUB-SECT. 2. 
of. — ■ — Quebec Bank ». Phil- 
lips, [1917] IW.W.R. 395 ; 10 Saak. 
L. B. 190 ; 36 D. L. R. 440.— CAN. 


PART 0. SECT. 21, SUB-SECT. 3. 

r L — — Money advanced partly 

on security of land.}— A bank may 
recover upon a promissory note not- 
withstanding that the moneys were 


advanced upon the security in part of 
lands. — Royal Bank of Canada v. 
Gold, [1918J 2 W. W. R. 745 ; 24 
B. C. R. 145 ; 41 D. L. R 276.— CAN. 

a 1. New note given by 

maker — Bights of bank. 1 — Held : tho 
bank was entitled to recover on the 
note. — Bank of Montreal v. Weis- 
DErp, [1917] 2 W. W. R Olfi : 24 
B. C. R. 73 ; 34 D. L. R. 26.— CAN. 

a ii. Conversion of specific 

security into general security.]— If dd ; 
as the bank know that deblor had no 
right to hypothecate generally the nob’s 
they could not recover, not being 
holders in due course. — B ank of 
Montreal v. Norm and in, |J925J 3 
1). L. U. 075 ; 11925] 8. C. R. 687. — 
CAN. 

f i. Obtained to cover overdraft — 

Alleged fraud of manager.] — Pltf. al- 
leged that a bank manager obtained 
a note from him without diholoHing 
that the note was for payment of an 
overdraft then due to the bunk Appli- 
cation for judgment dismissed for want 
of any evidence of fraud on the bank 
manager's part. — BRARHKTn v. Royal 
Bank of Canada (1921), 67 D. L. R. 
740.— CAN. 

f ii. Renewal- -Effect of .) — The 

renown! by defts of a promissory note 

f riven to pltf. bank as security for a 
oan : — Held not to estop them from 
setting up the defence that the bank 
had received & misapplied the proceeds 
of goods covered by a lion nolo wldeh 
they had assigned to tho bank as 
collateral security, such proceed^ hav- 
ing been paid Into tho bank by tho 
maker of the lien note. — Canadian 
Bank of Commerce «. Kfid, 11925] 3 
J). L. R. 509 ; [19251 1 W. W. R. 1080 ; 
21 Alta. L. R. 337.— CAN. 


PART II. SECT. 21. SUB-SECT. 4. 

m i. — *— Slock registered in name of 
bank's nominee — Identity of shares not 

S reserved — Rights of owner .) — A cuh- 
>mer, who had a secured loan account 
with a bank which was operated upoD 
in accordance with the above practice, 
averred that tho bank had sold her 
shares without her authority, in breach 
of their obligation to retain the specific 
Shares unless realised for reduction of 
the loan 8c to retransfer the identical 
shares on repayment of the loan •— 
Held : defenders had acted according 
to their usual praotico, which was 
known to 8c approved by the firm of 
stockbrokers whom pursuer had em- 
ployed as her agents in the transactions, 
Sc she was barred from insisting in the 
action. — Crbuar v. Bank of Soot- 

h ly 3?L^COT U - L -> 137 : 69 
pi. Shares of company — Sale by 
bank before default — Measure of dam * 
ages.y—O eorueson v. Dominion Bank, 
[19243 3 D. L. R. 607 ; 2 W. W. R. 
31.— CAN. 

861 L Bearer securities — Presumed to 
belong to depositing customer .) — Bank 
OF MONTREAL V. ISBELL, [19251 2 
D. L. R. 30 ; revsg. 26 O. W. N. 263.— 
CAN. 

PART 11. SECT. 21, SUB-SECT. 6. 

h (p. 277) i. Indorsed by shipper 


to bank- Bank to apply part oj proceeds 
to payment of promissory note.)— -Held : 
no violation of Bank Act, s. 90. — 
Royal Bank of Canada v. Wye, 
119261 4 D. L. II. 262 ; n»2fll 2 
W. W. It. 780 ; 36 Man. L. R. 14.— 
CAN. 


q (p. 280) i. Chattel mortgage to 

secure past dcbt—Subsequenl mortgage 
of land — Right to enforce chattel mort- 
gage.}— Held : (1) tho mtgn. was not 
contrary to Bank Act; (2) tho fact 
that a mtge. on land was afterwards 
given to the bunk did not prevent it 
ironi realising Aral on the chattel 
mtgc.--rippn v. Canadian Bank of 
Commerce, [1922] 1 W. W. It. 121.— 
CAN 


q (p- 280) ii. . j— A. ob- 

tained advances 8c delivered to tho 
bank storngo tickets for wheat In 
elevators Held * the security of the 
warehouse receipts would not cover 
past advances. — Y oijno v. Denciieh, 
Bank of Toronto v. Adamkh, (1923J 
1 1). L. R. 432 ; 18 Alta L. R. 496 ; 
[1923] 1 W. W. R. 136.— CAN. 


q (p. 280) Ui. Chattel mortgage 

as security for loan — H heiher crops of 
following year charurable.] - Security 
on grain given to a bank in Oct. 1921, 
in respocl of advances made in tho 
spring of 1920, held invalid in respect 
of the 1921 crop — Noitm American 
Lumber Co., Ltd. v. Bank of Mon- 
treal, [1922] 1 W. W. R. 1265 ; 65 
1) L. It. 348 ; 16 Bosk. L. R. 376.— 
CAN. 


q (p. 280) lv. Lease of chattels 

to retire adoanccs.Y — Held; tho lease 
was Invalid, the bank not having the 
power under Bank Act to take a lease 
of chattels as security. — B ank of 
Montreal v. Huknton (1922), 69 
D. L. R. 208 ; 51 O. L. It. 5K4 —CAN. 


q (p. 280) v. Lien a(rreements on 

goods — Valid. J — He Canadian Hart 
Products, Ln>. (Trustee) v. Hoyal 
Bank, (3 924] 4 L>, L. It. 225; 54 
O. L. R. 203 ; 4 C. B. R. 211.— CAN. 


q (p. 280) vi. Warehouse nceipt 

for goods on leased pre noses — Valid. J — 
Re J. Stanley Wedlock, Ln>. 
(P. E. I.), [19261 2 D. L. It. 263 ; 
7 C. B. K. 147.— OAN. 


« (p. 281) i. S. I\ Banquk Cana- 
diknnk Nationals v. Sawctiuk, 
" ~ ““ . : 2 

W. W. R. 771 ; 36 Man. L. It. 1.- 

OAN. 


sb. Security on crop to be grown — 
Priority over claim by vendor under 
crop-payment agreement .) — Goebel v. 
Canadian Bank of Commerce, (1921] 
3 W. W. R. 81 ; 14 Sask. i). R. 461.— 
CAN. 


so. Security invalid under Bank 
Acts — Sale of goods to third party — 
Bank not entitled to follow goods or 
proceeds .] — Hawker v. Royal Bank 
of Canada (1921), 69 D. L. H. 674.— 
CAN. 

sd. Title of bank as against municipal 
lien for taxes.) — £tc Electrical JKTitingb 
& Foundry Co., Ltd. (out.), [1926] 
1 D. L. H. 768 J .68 O. Tj. H. 364.— CAN. 
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to secure an overdraft . When it was time 
to sell the goods, the co. in accordance with 
the well-established mercantile practice ob- 
tained the bills of lading from the bank for 
realisation on the terms stated in the usual 
letter of trust* given by the co. to the bank, 
to wit, that the co. received the bills of 
lading in trust on the bank’s account & under- 
took to hold the goods when received «fo the 
proceeds when sold as the bank’s trustees to 
remit the entire net proceeds as realised : — 
Held : the bank’s previous rights as pledgee 
remained unaffected by this common & con- 
venient mode of realisation . — Ite Allesteh 
(D.), J/rn., [19221 2 Ch. 211 ; 91 L ,T. Oh. 
797 ; 127 L T. 431; 38 T. L. K. Oil ; 60 
Sol. Jo. 486 ; fl922] B. & C. It. 190. 


claimed a lien on those sums & also to set 
off a sufficient portion of £19,941 against 
those sums : — Held : the bank’s claim was 
right on both points. — Baker v. Lloyds 
Bank, [1920] 2 K. B. 322 ; 89 L. J. K. B. 
912 ; 123 L. T. 330 ; [1920] B. & C. R. 128. 

921b. Balance of proceeds of sale of 

shares — Held as security for advances.] — 
Baker v. Lloyds Bank, No. 921a, aide. 

923. Add. Annotation : — Consd. Baker v . Lloyds 
Bank, [1920] 2 K. B. 322 

925. Add. Annotation: — Refd. Re Southerden, 
Adams v. Southerden, [1925] P. 177. 

926. Add. Annotation : — Consd. Baker v. Lloyds 
Bank, [1920] 2 K. B. 322. 

932. Add. Annotation : — Mentd. Barker v. Stick- 


883. Add. Annotation : (jencra Ilf/, Refd. Lawrence ney, [1918] 2 K. B. 350. 

v. Hayes, J1927] 2 K. B. 1 11. 932a. Joint & several guarantee — Termlna- 

908. Add. Annotations : — -Mentd. Dcy v . Mayo, tion.] — By an agreement the six signatories 

[1920] 2 K. B. 840 ; Sutters v. Briggs, [1 922] thereto jointly & severally agreed with a 

1 A. O. 1 ; Re Farrow’s Bank, [1923 J 1 Ch. 41 ; Canadian bank to guarantee repayment up 

British A North European Bank v. Zal/steiu, to a fixed sum of all liabilities, including 

[1927] 2 K B. 92; Importers Co. v. West- interest, which a customer had or should 


minster B.«nk, (1927] 2 K. B. 297. 

916. Add. Annotation : — Mentd. Ord v. Ord, [1923] 

2 K. B. 432. 

921. Add. Annotation : — Folld. Baker v. Lloyds 
Bank, [1920] 2 K. B. 322. 

921a. .] — -1 lefts, acted as bankers 

for a firm up to Feb. 3, 1914, when the firm 
being insolvent by deed assigned all their 
property to pltf. as trustee for tlieir creditors. I 
The deed provided that payments to the 
creditors should he made upon the basis of a 
bkpey. distribution -of the property & that 
secured creditors should have the same 
rights as under a bkpey. At the date of the 
deed the firm had 152,934 to the credit ot 
their current account in deft, bank, A the 
bauk held certain shares as security for an 
advance to the firm. These shares wen* 
subsequently sold "by the bank A realised 
15812 in excess of the amount of the advance 
to the firm. Before Feb. 3, 1914, the firm 
had discounted witli the bank a number of 
bills of ex change, which matured after that 
date, & in respect thereof the firm became 
tlio debtors of the bank to the amount of 
1519,911. In an action by pltf. as trustee 
under the deed to recover from the bank 4 
the two sums of £2,934 & £812, the bank 


incur to the bank : it was provided that the 
agreement should be a continuing guarantee 
“ until the undersigned, or the exor. or ad- 
ministrator of the undersigned, shall have 
given the bank notice in writing to make no 
further advances on the security of this 
guarantee.” In 1913, the bank, without 
notice to the guarantors but with the assent 
of the debtor, increased the rate of interest 
upon the advances to 8 per cent., though, by 
Bank Act (It. 8. Can. c. 29), s. 91, it was 
illegal for a bank to charge more than 7 per 
cent. Subsequently one of the signatories 
died, & his exors. gave notice purporting to 
terminate the liability of the estate of the 
deceased under the guarantee; — Held: (1) 
the guarantee remained in force against all 
the guarantors until each A all of them or 
their respective exors. or administrators 
gave notice to determine it ; (2) the increase 
in the rate of interest did not discharge the 
guarantors, but they were liable for the 
principal sum advanced & for such interest 
as the debtor was legally to pay. — Egbert v. 
National Crown Bank, [1918] A. C. 903; 
87 L. J. p. c. 180; 119 L. T. 059; 35 
T L. U. 1, V. C. 
n notation —As to (2) Refd. He Dnrvvcn & Pearce, Associated 
Paper Mills v. Barnes (1926), 95 L. J. Ch 4*7. 


PART II. SECT. 21, SUB-SECT. 7. 

as. Assign uu nt of mortgage -Or of 
agreement for sale of Inna — As tuid i - 
titvnal security — Valid.} — Tie Wiakton 
LumbkiiCo., Exp. Rank ofCommchck. 
Ill) 24] 2 ILL. R. 100; 4 <J. R. It. 477.— 
CAN. 

sf. Assignment of debts preset^ <f* 
future d’’ dll contracts «f* scour ti icv — 
Valid.) — Hr AViaiiton Lumber Co, 
Ex p. Rank ok Commercf, ril>*24 J 
2 P. L. It. 100 ; 4 C. R. It. 477.— CAN. 

d |. Subsequent assignment to 

mditor — Duty oj bank to account — 
Interest .) — Rook debts were assigned 
as security to deft. bonk. Subse- 
quently Urey wore assigned to pltf. 
subject to the assignment to tho bank. 
The bank realised under its assign- 
ment ; — Held : pltf. was entitled to an 
account lug from tho bank in detuil, Ac 
tho bank could net, us against pltf., 
charge a higher rate of Interest than 
permitted under Rank Act. — R obert- 
son (John) & Son, Ltd. v. Canadian 
Bank of Commerce, 11920 1 2 W. W. It. 
1003. — CAN. 

sg. Assignment of money due under 


agrument for sate of land— Valid.}— lie 
Shaw, 110251 2 ]>. L. It. 1205 ; 5 

C. R. It. 825.— CAN. 

sk. Common law assignment of 
money — Substquent security under 
liank Act — Property passed by assign- 
ment — Validity of security immaterial.) 
— Imperial Bank®. Western Supply 
& Equipment Co. (1918), 39 D. L. It. 
803.— CAN. 

PART II. SECT. 21, SUB-SECT. 8. 
si. Prohibited security — Money lent 
theieunder recoverable.] — A bank may 
recover money lent upon a prohibited 
security although it cannot enforce the 
security. — U nion Bank w. Farmer, 
[1017] 1 W. W. It. 1361.— CAN. 

PART II. SECT. 22, SUB-SECT. 1.— A. 

n i. .) — A bank has not a 

lien In respect of a deposit or balance 
to the credit of a customer, as there is 
no specific property on which a lien 
can operate. — He Morris, Coneys v. 
Morris, [1922] 1 1. R, 81.— IR. 

PART II. SECT. 22, SUB-SECT. 1.— F. 
•m. Pledged to third party — Duty 


of bank to disclose lien.) — Held : such 
a duty existed. — L azard Brothers 
Sc Co. v. Union Rank of Canada 
(1920), 47 O. L. R. 608 ; 18 O. W. N. 
290 J 51 D. L. R. 636.— CAN. 

PART II. SECT. 22, SUB-SECT. 2. 

m I. — Held : money to 

the credit of the customer not shown 
to be trust funds, might be retained 
& set off by the bank as against the 
indebtedness of the customer on the 
nolo. — R oy v. Canadian Bank of 
Commerce (1918), 24 B. C. R. 397 ; 
38 D. L. R. 742.— CAN. 

sp. Bank cashing cheque — Holder in- 
debted to bank.) — A bank, to which a 
cheque has been delivered to be 
cashed, has no right to set off against 
the proceeds of the cheque a debt owing 
to it by tho holder. — Uoyxel v. Royal 
Bank of Canada. [1918] 2 W. W. R. 
791 ; 11 Sask. L. R. 218.— CAN. 

•t. Debt not recoverable — Statute - 
barred.) — A bank’s right of set-off can- 
not be exercised where a debt is 
statute-barred & not recoverable. — 
Re Morris, Coneys v. Morris, [1922] 
1 I. R. 136.— IR. 
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961. Add. Annotations ; — Refd. Re Wait, [1927] 1 
Ch. 606. Mentd. Ratner v. London Joint 
City & Midland Bank (1922), 38 T. L. It. 253. 
974. Add . Annotation Consd. British 6i North 
European Bank v. Zalzstein, [1927] 2 K. B. 


978. Add. Annotations: — Mentd. Bradford Old 
Bank v. Sutcliffe (1918), 88 L. J. K. B. 85 ; 
/ie Hodgson’s Trusts, Public Trustee v. 
Milne, [1919] 2 Ch. 189; Albemarle Supply 
Co. v. Hind (1927), 4,rT. L. K. 652. 


985. Add. Annotation : — Consd. Tournier v. 
National Provincial & Union Bank of England, 
[1924] 1 K. B. 461. 


986. Add. Annotation : — Refd. Tournier v. National 
Provincial & Union Bank of England, [1924] 
1 K. B. 461. 


986a. — — Without consent of customer.] — 

It is an implied term of the contract between 
a banker Si his customer that the bank will 
not divulge to third persons, without the 
consent of the customer express or implied, 
either the state of the customer’s account, 
or any of his transactions with the bank, 
or any information relating to the customer 
acquired through the keeping of his account, 
unless the banker is compelled to do so 
by order of a ct., or the circumstances 
give rise to a public duty of disclosure, or 
the protection of the banker's own interests 
requires it. 

Pltf. was a customer of deft. bank. A 
cheque was drawn by another customer of 
defts. in favour of pJtt., who instead of pa> mg 
it in to his own account indorsed it to a third 
person who had an account at another hank. 
On the return of the cheque to (lefts, their 
manager inquired of the last-named bank 
who the person was to whom it had been paid, 
6c was told it was a bookmaker. That 
information defts. disclosed to third persons : 
— Held : that disclosure constituted a breach i 
of d* its.’ duty to pltf., for though the in- * 
formation was acquired not through pith’s 
account but through that of the drawer of 
the cheque, it was acquired by defts. I 


during the currency of pltf.’s account & 
in their character as bankers. — Tournier v. 
National Provincial & Union Bank of 
England, [1924] 1 K. B. 401 ; 93 L. J. K. B. 
449 ; 130 L. T. 682 ; 40 T. L. R. 214 ; 68 
Sol. Jo. 441 ; 29 Com. Cas. 129, C. A. 

Annotation .—Refd. Waterhouse v. Barker, [1924] 2 K. B. 
7;»9. 

987. Add. Annotation : — Refd. Tournier v. 
National Provincial & Union Bank of 
England, [1924] 1 K. B. 461. 

990a. Disclosing any other information relating to 
customer.] — Tournier v. National Pro- 
vincial & Union Bank of England, No. 
986a, ante. m 

1010. Add. Annotation : — Refd. Watcrhouso v. 
Barker, [1924 1 2 K. B. 759. 

1012. Add. Amiotaiion : — Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 759. 

1012a. Entries tending to Incriminate.] — 

On an application under Bankers’ Books 
Evidence Act, 1879 (c. 11), s. 7, for leave to 
inspect & take copies of entries in a banker’s 
books before the trial of an action, the ct. 
is guided by the general rules regulating the 
inspection of documents before trial. There- 
fore if reap, to the application, being a party 
to the action, objects in proper form that 
the entries tend to incriminate him, the ct. 
w ill not grant the leave applied lor.— Water- 
house v. Barker, [1921 J 2 K. B. 759; 93 
L. .1. K. B. 897 ; 132 L. T. 15 ; 40 T. L. B. 
805 ; 69 Sol. Jo. 51, C. A. 

1013. Add. Annotation : -Refd. Waterhouse n. 
Barker, [1921] 2 K. B. 759. 

't 016. Add. Annotation : Refd. Waterhouse v. 

Barker, [1924] 2 K. B. 759. 

1017. Add. Annotation As to (I) Apld. Water- 
house v. Barker, [1921] 2 K. B. 759. 

Add. Annotation : ~ Apld. Waterhouse v. 
Barker, [1921] 2 K. B. 759. 

1019. Add. Annotation : -Reid. Waterhouse v. 

Barker (1921), 132 L. T. K 
1022. Add. Annotation : -Refd. Waterhouse ?. 
Barker, [1921] 2 K. B. 759. 


PART II. SECT. 23. 

935 . Whether surety released — In- 
crease m rate of interi si ]— Held : un 
increase in the late of interest charged 
by the bank to an amount in excess ol 
that authorised by Canadian Bank 
Art, without intimation to the gua- 
rantors, did not discharge them fiom 
their liability.- EtiUE.ui r. National 
Crown Bank, [191b] A. C. 903; 87 
L. J. 1\ C. 180 ; 119 L. T. 0.VJ.— CAN. 

935 ii. S . P . Mf.rctianth Bank of 
Canada v. Udmi, [1918J 2 W. W. K. 
571, 031. — CAN. 

935 iii. 

from principal debtor j- Bank or Ni w 
Zi.alami r. B\K] k, i 1 9‘Jhj N. Z L. it. I 
10*2. — N.Z. 

sw. Account settled hitmen hank 
customer — I loir far binding on surety 
; customer.] — Even if a certificate [ 
given by a customer of a bank of the > 
correctness of the condition of his 
account oh stated therein constitutes 
an account stated between the bank 

its customer, yet such certiheate 1 
cannot bo conclusive as against the 
surety of the customer. — Standard 
Bank of Canada v. Alhkrtv Ex- 
G1NKKRING Co , LTD., (1917 ] 1 W. W. Ji. 


1177 - CAN. 

sx. — Spi rial agreement 

to am pt account.] — An express pro- 
w-ion in the guarantee' given to the 
bank that the stating, settling or 
admission of an account bet wet n the 
creditor 6c the hank should be ton- 
elusive evidence against the sureties 
cunnnt he effective to prevent the 
sureties from objecting to illegal 
charges, nor to churgeH, which though 
not illegal, were imprope r to t he know - 
ledge of the hank. — Northern Crown 
Bank v. Woodcrafts, Ltd, f!917J 
1 W. W. It. 1205 ; 33 1). L. It. 307.-- 
CAN. 

ez. Adranu also secured by nop to be 
giotcn — l iight of surely to /iron ids of 
crop. | — \\ here a bunk adv antes money 
for the pm chase of seed grain on the 
security of tht crop to he grown there- 
from A also procures the signature of a 
surety to tin borrower's note, ibe 
sun ty lias a right to have any money 
realised out ot the crop uppi updated 
to tie* r< duet ion of the debt for which 
lie became surety in priority to all other 
claims oi the bank against the borrower. 
— pRorui/xK v. Canadian Bank of 
Commlrcl, [1925J 2 \V. W. It. 150 ; 19 
Sask. L. B. 113 — CAN. 


PART II. SECT. 25. 

967 n. - Rights oj bank.]— A 
cheque on the S. Bank, which was 
indorsed b\ tlio pa.vec to the II. Bank, 
was deposited A applied against his 
ov< rdralt after tin* 11. Bank had 
suspended payment ut its head office, 
hut Indore neffico theiooi reached Hie 
Joeal bianeh in which Hie eheejue was 
deposited . Hi Id. the II. Bank was 
entitled to <‘nfoi<o payment of the 
eln epm fioin llie diuwe i llenn. Bank 
oi CanU)a i. Si i.i.ivav Hi. ('.), I1920J 
4 I). Jj. It. 78 ; 1 1920J 3 \\ . \\ . Ii. 30 ». 

CAN. 

967 ni. ( 'olUclion of lulls for lustnnur 
— Monty reemud - Rights of amt inner. \ 
-Where a branch ol resp hank hud 
receive d hills liom n pplts. I or e ollrcl ion 
& remittance e>f the pieiceoels, k: alter 
eafflcotion hut pi lor te> i cunt t mg tho 
hank huspe'iidoei payment • — Held (1) 

applts., having employed the bank as 
a whole in a ihluedarj capaedty, w'ore 
entitled to u pnoi chut go on tho 
balance's bedel bv the hank as a whole 
at tire* elate* ol simpemion of payment ; 
(2) applts. were not riititlcel to a prior 
charge on tlies hank's general assets.—- 
Siiaw Wallacis & Co. v. Amritsar 
Nation \l Bavk (In Liquidation) 
0920), I L K. 7 Lab. 155. — IND. 



Casas 9 — 382a. 


English and Empire Digest Supplement. 


BARRISTERS. 


9. Add. Annotation : — Mefctd. lie Tetley, Na- 
tional Provincial & Union Bank of England 
v. Tetley (1922), 39 T. L. R. 45. 

71. Add. Annotation : — Retd. Maroon v. Unmack 
£1923] P. 163. 

84. Add. Annotations : — Mentd. Lexden & Win- 
stree Union v. Windsor Union, [1921] 2 K. B. 
143 ; Wycombe U reins, v. Barton-upon-Jrwell 
Ordns. (1920), 43 T. L. R. 89. 

After this case add the following cross-refer- 
ence : See , further , Judgments, Vol. XXX., 
pp. 203 ct seq. 

162a. Right of Junior counsel settling plead- 

ings to lead another junior counsel.] — A 

member of the Outer Bar settled pleadings & 
led at trial. Another member of the Outer 
Bar was briefed to attend trial as his junior. 1 
On party Ac party taxation the taxing master 
disallowed the fees paid to the second counsel 
on the ground that the junior who settled 
the pleadings could not lead, but could be 
led by a senior either of the Outer or Inner 
Bar : — Held : junior counsel who settled 
pleadings could lead another junior counsel, 
& fees of both counsel should bo allowed. — 
Douglas v. Associated Newspapers, Ltd. 
(1922), 67 Sol. Jo. 48. 

184. Add. Annotation : — Mentd. Turner v. Kings- 
bury Collieries, 1.1921 ] 3 K. B. 109. 

191. Add. Annotation : — Apld. Be Morgan, Brown 
v. Jones (1927), 71 Sol. Jo. 050. 

191a. .1 — Whcro trustees are represented 

by the same firm of solro. At one of them is 
interested in the trust fund beneficially, it 
is prind facie the solro. * duty to employ 
separate counsel to represent the independent 
trustee, in order that the ct. may have the 
assistance of such separate counsel. — Be 
Morgan, Brown v. Jones (1927), 71 Sol. Jo. 
050. 

202. Add. Annotation : — Mentd. Salvesen (or von 


Lorang) t). Austrian Property Administrator, 
[1927] A. O. 641. 

207. Add. Annotation : — Mentd. A.-G. v. De 
Keysets Royal Hotel, [1920] A. 0. 508. 

216. Add. Annotation : — Mentd. Smith v. Smith & 
Rutherford, [1920] P. 206. 

220a. Of junior counsel — Proportionate to fee 

of leader.l — A junior counsel is entitled to 
be allowed two-thirds of the fee allowed to 
his leader & the taxing master has no power 
to direct that the amount of the fee of junior 
counsel on the hearing before the master in 
chambers should be deducted from the 
amount of the fee allowed on the adjourned 
hearing before the judge in ct., on the ground 
that the brief was practically the same on 
each occasion. — Re Park, Bott v . Chester 
(1921), 66 Sol. Jo. (W. R.) 2. 

230. Add. Annotation : — Mentd. Be Wigzell, Ex p. 
Hart, [1921] 2 K. B. 835. 

234. Add. Annotation : — Mentd. Wild v. Simpson, 
[1919] 2 K. B. 544. 

251. Add. Annotation : — Mentd. Toumier v. Na- 
tional Provincial & Union Bank of England, 
[1924] 1 K. B. 401. 

281. Add. Annotation: — Mentd. Shepherd v. 
Robinson, [1919] 1 K. B. 474. 

291. Add. Annotation : — Apld. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

300. Add. Annotation : — Retd. Shepherd v. Robin- 
son, [1019] 1 K. B. 474. 

312. Add Annotation: — Mentd. Bosworthick v. 
Bosworthick, [1926] P. 159. 

318. Add. Amiotation : — Mentd. Butterworth v. 
Butterworth & Englefield, Collins v. Collins 
& Harrison, Barratt v. Barratt & Fox, 
Howell v. Howell & Walker, Adams v. 
Adams & Ward, Ell worthy v . Ell worthy & 
Ledgard, [1920] P. 126. 

323a. Express instructions given to solicitor.] — 

At the hearing of an action for debt counsel 


SECT. 1, SUB-SECT. 1. 

b I. Natun of duties devolving 

upon. ) — The discharge of tho duties 
under Law Society Act, uow It. S ()., 
1914, o. 157 Ik not a mutter of luoro 
private concern, but one affecting t lie 

C ublio, having to do with (lie well- 
eing of tho hoeict v in maintaining tho 
Htamiardtf which should prevail in the 
legal profession ; A*, unless in a case 
of manifest wrong, there should lie no 
Interference with the noddy ’h exercise 
of It h Htatutory powers.- -IIali r. Bail 
(1923), 64 O. L. 1L 117.- CAN. 

SECT. 1, SUB SECT. 2.— A. 

11 li. For '* (1905), S. C. 221 ” read 
** [1905] T. S. 221.” 

11 iii. Without examination. — 

Managing clerk to solicitor.]— lu Luw 
Practitioners Act, 1908, s. 5, the words 
“ managing clerk to a solr.'* must be 
taken in the strict sense to mean one 
who has control Ac supervision of other 
clerkN In tho solr.’B oinploy. — It c 
Chalmers, [1918] N. Z. L. R. 6G1.— 
N.Z. 

16 ii*. The ot. will not 

grant mandamus to oomiwd Benchers 
of a Luw Society to admit an individual' 
a a member with a view to his qualifying 
himself to bo called to the Bar. — Be 
Haoel & Law Society op British 
Colombia (1922), 31 B. O. It. 76. — 


SECT. 2. SUB-SECT. 7.— A. 
sa. Hamster of five years’ standing 
— What constitutes.] — Held: applt., 

who had been called to the Bar more 
than live years, but had never practised 
as a barrister, was a “ burrister of not 
less than five years* standing ” within 
the meaning of Industrial Arbn. Aot, 
h. 0 (7 ). — McCawley v. li. (1918), 26 
C. L. It. 9.— AUS. 


SECT. 3, SUB-SECT. 1.— A. 
g. For “ IR.” at the end of this case 
read “SIERRA LEONE.** 

■b. For conru'tivn for perjury in 
England- -Disbarment in England — 
Ho w far binding on Indian court .] — 
Held: (1) the loss of tho privilege of 
being a banister in England, though 
the only qualitication for admission in 
India as an advoe&te, did not neces- 
sarily entail disbarment in the High Ct. 
(2) Suspension for one year ordered 
in this ease. — lie An Advocate (1923), 
I. L. It. 46 Mad. 903.— !ND. 


SECT. 6, SUB-SECT. 2. 
ad. “ Normal "fees — Fees in big db 
difficult eases.] — Held: both are Just 
such fees as a practising law-agent 
finds sufficient in order to oomm&nd 
the services of competent counsel in 
oases of a similar character. — C alx- 

IRA 


donian By. Co. e. Greenock Corpn., 
Glasgow & South Western By. Co. 
v. SAME, [19221 S. C. 299.— SCOT. 

SECT. 5, SUB-SECT. S. 

274 i. Misconduct — Inserting libel on 
judge in notice of appeal - — On instruc- 
tions of client. ]— -field : this conduct 
was highly improper. — J acob & Co. e. 
Rash Behaki Ghose (1920), I. L. R. 
47 Calc. 828.— IND. 


SECT. 6, SUB-SECT. 7.— C. (b) i. 

294 i. Power presumed — Counsel ap- 
parently properly instructed — Party’s 
agent present without protest .J — Nil- 
monk Chaudhuri v. Kebab Nath 
Daga (1922), 1. L. R. 1 Pat. 480.— 
IND. 

800 iv. .] — A settlement within 

the apparent general authority of 
counsel : — Held : binding. — B. N. Sen 
& Brothers v. Chuni lal Dutt & 
Co. (1923), l. L. R. 61 Calc. 386~— IND. 

301 i. Authority to compromise out 
of court.] — A compromise effected by 
counsel on behalf of hia client out ot 
ct.. & not assented to by his client. Is 
only binding upon the client If It Is 
expressly authorised or subsequently 
ratified by the client or by his agent 
authorised in that behalf. — Abkarau 
Choutmal v. East Indian Ry. Ca 
(1986). 1. L. XL 52 Calc. 386.— IND. 
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for deft, consented to judgment against liis 
client for part only of the claim, pltf. abandon- 
ing the balance. Without the knowledge of 
counsel on either side, or of the solrs. for 
pltf., deft, had given instructions to her solrs. 
that the case was not to be settled. Upon an 
application made before the judgment was 
drawn up : — Held : the case must he restored 
to the list for hearing. — Shepherd v. Robin- 
son, QQiQ] 1 K. B. 474 ; 88 L. J, K. B. 873 ; 
120 L. T. 482 ; 25 T. L. R. 220, 0. A. 

324. Add. Annotation DIstd. Shepherd v. Robin- 
son, [1819] 1 K. B. 474. 

326. Add. Annotation : — Apld. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

331. Add. Annotation : — Apld. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 


335. Add. Annotation : — Refd. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

356a. Whether binding at second trial.] — A man 

was employed by a railway co. to sweep their 
yard & goods warehouse. Several lines of 
rails ran through the yard, & it was his duty 
to sweep between the lines, but to stand 
clear of them when trucks were being run 1 
over them. On June 10, 1918, a capstan 
man in the employ of defts. gave notice to 
the man that he was going to run trucks 
into the yard, which notice the man acknow- 
ledged. The first truck was sent in, & the 
capstan man stated that he saw the man 1 
apply the brake to it, which was not a part 
of his duty, & then leave the yard. A second 
truck was then sent down on another line, 
& shortly afterwards the man was found 
sitting on the ground, having sustained 
injuries from which he died. Upon a claim 
by his widow for compensation under Work- 
men’s Compensation Act, 1906 (c. 68), an 
admission was made by counsel at the 
trial that “ deceased was crushed between 
two waggons & sustained abdominal injury 
from which he died.” A new trial having 
been ordered : — Held : the above admission 
was not to be binding at the second trial. — 
Dawson v. Great Central Ry. Co. (1919), 
88 L. J. K. B. 1177 ; 121 L. T. 268 ; 12 i 
B. W. C. 0. 163, 0. A. j 

376. Add. Annotation : — Mentd. Eastern Shipping 
Co. v. Quah Beng Kee, [1924] A. C. 177. 


their knowledge which bears one way or the 
other upon the matters under debate, irre- 
spectively of whether or not the particular 
authority assists the case of the party who is 
aware of it. It is likewise the duty of those 
who instruct counsel, if they are aware of 
any such authority, to bring it to the atten- 
tion of counsel, in order that they in 
turn may bring it to the attention of the 
House. — Glebe Sugar Repining Co., Ltd. v. 
Greenock Port & Harbours Trustees, 
[1921] 2 A. 0.66; 125 L. T. 578; 37 T. L. R. 
130 ; 65 Sol. Jo. 651, H. L. 

383b. Duty to disclose adultery of petitioner in 
suit for dissolution of marriage.] — Whore a 
petitioner has committed adultery it is the 
duty of his counsel & solr. to disclose the 
fact to the ct. if they are aware of it. — 
Abraham v. Abraham & Harding (1919), 
120 L. T. 672 ; 35 T. L. R. 371 ; 63 Sol. Jo. 
411. 

Disclosure of petitioner’s adultery in suits 
for dissolution of marriage generally, see 
Husband & Wipe. 

389a. .1 — On the trial of an action for 

damages for pei*sonal injuries alleged to have 
been caused by negligence, the practice is, 
where deft, is insured against liability, not 
to inform the jury of that fact. — Askew v. 
Grimmer (1927), 43 T. L. R. 354. 

4Q8a. .] — Practice Note, [1920] W. N. 

421. Add. Annotations : — Mentd. Sage v. Eicholz, 
[1919]2 K. B. 171 ; Valentine v. Hyde, [1919J 
2 Ch. 129; The Ruapehu (1920), 130 L. T. 
110; Bardie A Bane v. Chilton (1927), 96 
L. J. K. It. 1010. 

421a. ■— — .] — Thu House of 3-ords has a 

prior claim to the attendance of counsel over 
other cts., A before absenting himself counsel 
ought to have made, an application for leave 
to be absent. Abram S.S. Co. v. Westvillk 
Shipping Co. (1923), as reported in 67 
Sol. Jo. 535, n. »i. 

446. Add. Annotations : — Mentd. The Christel 
Vinnen, [1924] P. 61 ; Elder, Dempster v. 
Paterson, Zochonis, Griffiths Lewis Steam 
Navigation Co. v. Paterson, Zochonis, [1924 J 
A. C. 522 ; Reed v. Page A East (1920), 42 
T. L. R. 744. 


381. Add. Annotation : — Mentd. R. v. Minister of 
Labour, [1924] 2 K. B. 210. 

382. Add. Annotation : — Mentd. Rhondda’s Claim, 
[1922] 2 A. C. 339. 

383a. Duty to assist court — By citing all relevant 
authorities.] — Upon the hearing of an appeal 
in the House of Lords, it is the duty of 
counsel to bring to the attention of the House 
any authority, statutory or other, within 


453. Add. Annolatio7is : — Refd. Banbury v. Bank 
of Montreal, [1918] A. C. 026 ; Wilson v. 
United Counties Bank, [1920J A. C. 102. 
Mentd. Yorke v . Yorkshire Insce. [1918] 1 
K, B. 662 ; Yorkshire Insce. v . Craino, [1922] 
2 A. C. 541. 

465. Add. Annotation : - Consd. l)o Freville v. 

Dill (1927), 43 T. L. R. 431. 

467. Add. Annotation .‘—Mentd. Evans v. Heath- 
cote, [1918] 1 K. B. 418. 


SECT. 5, SUB-SECT. 7.— C. (b) iv. 

834 ii. .} — Where the advocate 

for one of the parties in a proceeding 1 
for the grant or letters of administra- 
tion under a misapprehension con- 
sented to the other party being granted 
the letters : — Held : if snob consent 
was given without Instructions the 
client might withdraw the consent at 
any time prior to the actual Issue of 
letters. — kyon* Ho* Tame v. Eton 
Soon Sun (1923), 1. L. R. 3 Han. 261.— 
DID. 

SECT. 5, SUB-SECT. 10. 
i. .] — In an action for damages 


for breach of contract, curtain admis- 
sions were made by counsel for both 
parties & put in at the trial by consent : 
— Held : deft, was bound by the 
admissions made by counsel on his 
behalf. — Dominion Art Co.. Ltd. v . 
Murphy (1923), 54 O. L. It. 332.— 
CAN. 

SECT. 6, SUB-SECT. 1. 

383 i. Should not make scan- 

dalous charges .) — Members of the legal 
profession are under no duty to their 
clients to make grave Sc scandalous 
oharges against either judges or the 
opposite parties on their client’s mere 
wish. They are responsible to the 


ct. for tho fair & honest coml uct of the 
case. They are not mero agents of 
the man who pays them, but uio 
acting in the administration of justice. 
— Ite Divarka Phasad Mitual (1923), 
I. L. It. 46 All. 121.— IND. 

■f. Mag criticise qvtsiions submitted 
to jury- - Afi<r asking for Uirsction 
dfr calling no evidence . }— Stbblk v. 
Belfast Corfn., [1920] 2 1. K. 125, 
133.— IR. 


SECT. 6, SUB-SECT. 5. 

429 ii. .]— He DlVARRA 

Prasad Mitoal, No. 388 i., ants . — 
IND. 
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BASTARDY. 

Part I. — The Presumption of Legitimacy. 


2« Add. Annotations : — Refd. Gaskill v. Gaskill 
(3921), 126 L. T. 115; Warren v. Warren, 
L1926] P. 107. 

3 . Add. Annotations : — Reid. Gaskill v. Gaskill 
(1921), 126 L. T. 115; Par-man v . Farman 
(1924), 40 T. L. R. 823. 

4. Add . Annotations : — Consd. Mart v. Mart, 
|1926] P. 24. Mentd. Russell v. Russell, 
[1924] A. C. 687. 

5. Add . Annotation : — Mentd. Brown v. Leech 
(1924), 88 J. P. 208. 

6. Add. Annotation : — Mentd. Russell v. Russell, 
[1924] A. C. 087. 

10. Add. Annotation : — Mentd. Re Wright, Megan 
v. Bloor, [1920] 1 Cli. 108. 

11. Add. Annotation: — Refd. Gaskill v. Gaskill, 
[1921] P. 425. 

12. Add. Annotations Refd. Gaskill v. Gaskill, 
11921] P. 425; Russell v. Russell, [J924J 
A. C. 087. 

17. Add. Annotations Apld. Warren v. Warren, 

1 1925] 1*. 107. Refd. Russell v. Russell, 
|1924] A. O. 087. 

18. Add. Annotation : Mentd. Brown v. Leech 
(1924), 88 .1. P. 208. 

20. Add. Annotation : — Refd. Andrews r. Andrews 
& Chalmers (1921), 40 T. L. R. 873. 

21. Add. Annotations : — Mentd. Mensley v. Iiens- 
ley & Nevin (1920), 122 L. T. 814; Pullen 
r. Pullen & Molding (1920), 123 L. T. 203. 

22. Add. Annotat'nms : — Consd. Russell v. Russell, 

1 1924 ) A. C. 087 ; Mart v. Mart, [1920J P. 24. 
Refd. Andrews v. Andrews A Chalmers (1924), 
132 L. T. 400. 

22a. .] — In the absence of evidence 

to the contrary the presumption of legitimacy 
does not- arise in the ease of a child born to a 
resp. more than nine months after she lias 
obtained, under Summary Jurisdiction 
Married Women’s Act, 1895 (c. 39), an order 
t lint she be no longer hound to cohabit with 
petitioner.- Andrews v. Andkkws «Sc Chair- 
mens, |1921] P. 255 ; 93 L. ,T. P. 137 ; 132 
L. T. 400 ; 40 T. L. R. 873. , 

Annotation Held. Mart r. Mart, [1020] P. 21. ' 

22b. Deed of separation — Presumption of non- 

access.) — The legal presumption of access, A: 
of the legitimacy of a child born during 
marriage, is rebutted by its conception during 
a period wlien the spouses an* living apart 
under a deed of separation. For this pur- | 
pose a deed of separation has the same effect i 


as on order under Summary J urisdiction 
(Married Women) Act, 1895 (c. 39), that the 
wife shall not be bound to cohabit with her 
husband, or a judicial separation. — Mart v. 
Mart, (4 9261 P. 24; 95 L. J. P. 29; 134 
L. T. 440 ; 42 T. L. R. 253. 

24a. .] — Maslam v. Chon, Olivant’s Claim 

(1871), 19 W. R. 968. 

25. Add. Annotations : — Refd. Gaskill v. Gaskill 
(1921), 126 L. T. 115; Farman v. Farman 
(1924), 40 T. L. R. 823. 

28. Add. Annotation : — Refd. Russell v. Russell, 
[1924] A. C. 687. 

35. Add. Annotations : — Refd. Gaskill v. Gaskill 
(1921), 126 L. T. 115; Warren v. Warren, 
[1925] 1>. 107. 

36. Add. Annotations: — Apld. Best v. Best & 
McKinley, [1920] P. 75; He Stollcry, Weir v. 
Treasury Solicitor, [1926] Oh. 284. 

40. Add. Aimotations — Mentd. Brown v. Jjeech 
(1924), 88 J. I\ 208; Russell v. Russell, 
[1924] A. C. 687. 

42. Add. Annotations : — Consd. Gaskill v. Gaskill 
(1921), 126 L. T. 115. Mentd. Farman v. 
Farman (1924), 40 T. L. R. 823. 

43. Add. Annotation : — Refd. Gaskill v. Gaskill. 
[1921] P. 425. 

— .J — Wlien adultery is to 
be inferred solely from 1 he length of gestation 
of a child in vicro, & evidence adverse to the 
wife, ils mother, as regards her conduct, is 
absent, the same considerations apply as in 
a ease of legitimacy A the presumption 
thereof. In such a case the evidence to 
negative lawful access as the cause of preg- 
nancy must be strong, distinct, satisfactory, 
A conclusive, A must not consist of a mere 
balance of probability. Jf on medical evi- 
dence there is no distinct A inherent im- 
possibility of access by the busbaud which 
could account for the birth of a child, the 
wife cannot be found guilty of adultery 
Gaskill r. Gaskill, [1921] P. 425; 90 

L. J. P. 339 ; 126 L. T. 115 ; 38 T. L. R. 1. 

Annotation : — Refd. Hussell v. Russell, [1921J A. C. G87. 

44. Add. Annotation : — Mentd. Russell v. Russell, 
[1924] A. C. 687. 

46. Add. Annotation : -Refd. Warren v. Warren, 
[1925] P. 107. 

49. Add. Annotations : — Apld. Gaskill v . Gaskill, 
[1921] P. 425. Refd. Russell r. Russell, 
[1924J A. C. 687. 


PART I. SECT. 2. 

7 v , .1 -—Held : " born out 

of wedlock ” within Children of I'n- 
morried Parents Act. 1 92 l (t\ 54), 
h. 13, & the husband muy show by 
ills own evidence & tlmt of his wile 
that they hud in fact no intercourse 
at suoh tiino os would make his 
parentage possible . — Sic Duckworth 
A: Skinklk (1924), 55 O. L. 11. 272. — 
CAN. 

7 vi. Wife divorced 

woman.] — Whore a Hindu woman >vas 
married to 9. In Oct. 1903, was divorced 
by him in Juno 1901, mairied T. in 


July 1904, & gam Dirt li to a son in 
Sept. 1904 : — Jit Id : then* was 
proof that T. could not ham had access 
to her at any time when the son could 
have been begotten, A: the son should 
be held to be the legitimate son of T. — 
Si; mu r. Paeain (1925), I. L. It. 49 
Mad. 553— IND. 

14 i. Even where wife 

adulteress.}— lie Drown & Aroue, 
11925] 3 1). L. K. 873 ; 57 O. L. R. 297. 
—CAN. 

iff. Child of Chinese resident in Straits 
Settlements <fr “ t * sip ’* (j secondary 

*/ \) — Regarded as legitimate Ac 
entitled to iuherit equally with children 


, bj the t ’mu ” (primary wife).” — 
Knoo Hooi Lkovo t\ Knoo Hean 
K W'lk, 11926] A. C\ 529 ; 95 L J. P. t\ 
94: 135 L. T. 170. — STRAITS 

SETTLEMENTS. 

PART I. SECT. 3. 

49 iii. Illial int< remtrse inth 

paramour.}-- lit Id : evidence of pltf. 
should not have been reoeived to 
bastardise her child, &. as there was no 
admissible evidence that the child was 
illegitimate, it must be taken that 
pltf. 's husband was the father. — K urd 
r. Bacvzskt (1921), 67 D. L. 1L 46; 
51 O. L. R. 225. -CAN. 
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54. Add. Annotations : — Refd. Gaskill v. Gaskill 
(1921), 120 Ii. T. 115 ; Warren v. Warren, 
[1926] P. 107. 

56. Add. Annotation: — Refd. Russell v. Russell, 
[1924] A. 0. 687. 

57. Add. Annotation : — Refd. Russell v. Russell, 
[1924] A. C. 087. 

58. Add. Annotations: — Consd. Russell v. Russell, 
[1924] A. C. 087. Distd. Holland v. Holland, 
[1925] P. 101. Refd. Warren v. Warren, 
[1925] P. 107. 

59. Add. Annotation : — Refd. Warren v. Warren, 
[1925] P. 107. 

60. Add. Annotations : — Consd. Russell v. Russell, 
[1924] A. C. 087. Refd. Brown v . Leech 
(1924), 88 J. P. 208. 

61. Add. Annotation: — Refd. Brown v. I^eech | 
(1924), 88 J. P. 208. 

63. Add. Annotation : — Consd. Russell v. Russell, 
[1924] A. C. 087. 

64. Add. Annotation : — Refd. Russell v. Russell, 
[1924] A. C. 087. 

65a. .] — Resp., A. L., a married 

woman, living at all material times in London 
apart from her husband, preferred a complaint I 
against applt. alleging that he wjus the father j 
of her bastard child. Evidence was given by j 
two independent witnesses that at all material | 
times one F. L., was living in Oar dill. Resp. | 
alone identified P. L. as her husband: — Held: i 
apart from resp.’s identification, there wjus j 
no evidence of non-access by the husband, to [ 
since Hassell v. Hassell, No. 70a, post, such 
evidence could not be given by the wile. - ' 
Brown r. Leech (1921), 91 Ii. J. K. B. 48 ; 
122 L. T. 205 ; 88 ,1. 3 > . 208 ; 41 T. L. It. 
89, D. C. 

65b. Child still-born.]— The rule , 

laid down by the House of Lords in Hassell 
v. Russell , No. 70a, post, that evidence of 
non-access by the husband or wife cannot be 
admitted where the result may be to bastard- 
ise a child, does not include a still-born child. 
--HOLLAND V. HOLLAND, [1925] P. 101 ; 91 
L. J. J*. 01 ; 122 L. T. 218 ; 41 T. L. R. 121. | 

65c. — ,] — A wife’s admission that 

she had committed adultery, even if accom- 
panied by a statement of her belt 4 that a 
child subsequently born, was the result of 
the adultery, cannot bastardise the child i 
without evidence of the non-access of the 
husband. The confession of the W'ife, there- i 
fore, that she had committed adultery is 
admissible as evidence in a suit lor divorce 
so long as she does not assert that the husband 
could have had no access at the time of concep- 
tion. — W arren v. Warren. [1925J P. 107; 
94 L. J. P. 08 ; 132 L. T. 252 ; 4 1 T. L. R. 
599 ; 09 Sol. Jo. 725. 

66. Add. Annotation : — Consd. Russell v. Russell, 
[1924] A. C. 087. 

67. Add. Annotation : — Refd. Russell v. Russell, 
[1921] A. C. 687. 

68. Add. Annotations :— Refd. Russell r. Russell. 


70. 


70a. 


[1924] A. C. 087. Mentd. Hensley v. Hensley 
to Nevin (1920), 122 L. T. 814. 

Add. Annotations Mentd. Hensley v. Hens- 
ley to Nevin (1920), 122 L. T. 814 ; Gaskill 
v. Gaskill, [1921] P. 425. 

.] — The rule of law that 

neither a husband nor a wife is permitted to 
give evidence of non-intercourse after mar- 
riage to bastardise a child bora in wedlock 
applies to proceedings instituted in conse- 
quence of adultery, to is not allectod by the 
above sect., which makes the parties to such 
proceedings, to the husbands & wives of such 
parties, competent witnesses. — Russell , y. 
Russell, [1924] A.J3. 08]7 ; 93 L. J. P. 97 ; 


71. 


72. 

73. 


73a. 


Annotations Apld. Brown t>. heech (J»24 ), »4 L. J. K. B. 
48. Consd. Farman v. Fartnao (19.14), 40 i. L- R- 
Distd. Wurron t>. Warren. (19251 1>. 107. Consd. Mart v. 
Mart, 11920J 1*. 24. Refd. Andrews t\ AudrowH A t halmera 
(1024). 132 L. T. 400; Holland v. Hollaud, [1U2.>] J *\. 
Solby r. Atkins (1020), 135 L. T. 45 ; S. t\ S. Sc P. (1027). 
44 T. li. b. 52. 

Evidence in matrimonial suite generally, see 

Add. Annotations : —Consd. Russell v. Russell, 
]1924] A. C. 0S7 ; Mart v. Mart, [1920] P. 24. 
Retd. Andrews v. Andrews to Phnhners (1924), 
132 L. T. 400. 

Add. Annotation : Refd. Brown t . Leech 
(1921), 88 J. P. 208. 

Add. Annotation: Refd. Russell o. Russell, 
[1921] A. O. 687. 

.] -Although, ns decided in 

Russell v. Hassell , No. 70:. ante, neither 
Jiu&band nor wife can give evidence of non- 
access, with a view oi showing that a child 
born in wedlock was not a child of the 
marriage, yet the fad of non-aeeess can be 
proved by evidence aliunde. Kauaian v. 
Pa rman (1924), 40 T. If. it. 823. 

Add. Annotation : — Mentd. Russell v. Russell, 
[1921] A. C. 687. 

Add. Annotations Consd. Russell v. Russell, 
[1924] A. C. 087 ; Mart v. Mart, [1920] P. 24. 
Add. Annotation : — Mentd. Russell v. Russell, 
[1924] A. <J. 087. 

Add. Annotations Consd. Russell v. Russell, 
[1924] A. V. 687 ; Mart v . Mart, [1926J P. 24. 
Add. Annotations : — Mentd. Hensley v. Hens- 
ley to Nevin (1920), 122 L. T. 814 ; Gaskill 
o. Gaskill, [1921] P. 425. 

Add. Annotations .-—Mentd. Hensley v. Hens- 
ley to Nevin (1920), 122 L. T. 814 ; Pullen 
v. Pullen to Holding (1920), 123 L. T. 
203. 

Add. Annotations : — Refd. Holland v. Hol- 
land, [1925] 1*. 101 ; Warren v. Warren, 
[1925] P. 107. Mentd. Russell v. Russell, 
[1924] A. C. 087. 

Add. Annotation : Consd. He Stollery, Weir 
v. Treasury Solicitor (1926), 131 L. T. 430. 
Add. Citation: — previous proceedings (1861) 
2 Sw. to Tr. 405. 


75. 


76. 


79. 


80. 

81. 


82. 


83. 


85. 

96. 


PART I. SECT. 4. 

66 vil. The ovtdonce of 

a man & his wife, given for the purpose 
of bastardising a child bom during 
wedlock, & at & time consistent with 
lawful conception, is not admissible. — 
He Brown Sc ARorrc, (19251 3 D. h. li. 
873 ; 57 O. L. It. 297.— CAN. 

66 viii. .J — A husband 

sued bis wife for divorce on the ground 
of adultery, which she denied. The 


ttifp had given bnth to a child, of 
which tlm husband alleged that ho 
was not the father. The husband gave 
evidence of non -access. 3 ho birth had 
boen registered by the wife, who gave 
the name of a man other than her 
husband os its father : — Held : (1) the 
husband’s evidence as to noD-accosB 
was inadmissible; (2) the registration 
of the child’s birth by the wife did not 
throw tho onus upon her of proving 


the child was not an ad ul trine 
i but the onus of proof remained 

* i. . I ....v a O, lifcii.v at HiTU. 


56 ix. -- - -.1— Evidence of 

adultery does not bastardise issue, 
unless it amounts to evidence of non- 
nrri-Hs by the husband at about the 
time whin 1)ie child might have boon 
hogoDon. JUSTICE V. JU8HC1C, 
b. A. aS. it. 278 .— AUS. 


i nr k 
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Part II. — Mode of Determining Question of Legitimacy. 


Ill, For “ a person who has no interest in opposing 
a petition will not be cited,” read ” a person 
not cited, who has no real interest in opposing 
a petition for a declaration of legitimacy, will 
not be allowed to intervene.” 

Add. Citation : — 1 New Rep. 107, 378. 

114. Add. Annotations : — Mentd. Young v, Grier- 
son, Oldham (1924), 41 R. P. O. 648; R. v. 
Oopestake, Em p . Wilkinson (1926), 90 J. P. 
19J. 

118. Add. Annotations: — Mentd . Re Letters Patent 
No. 139207, lie Oarbonit Akt., [1924] 2 Oh. 63 ; 
R. v . Oopestake, Ex p. Wilkinson (1926), 90 
J. P. 191. 

120. Add. Annotations : — Mentd. A.-G. v. Cory, 
Kennard v. Cory (1919), 88 L. J. Oh. 410 ; 
Corapania Martiartu v. Royal Exchange 
Assce. Corpn. (1023), 02 L. J. K. B. 646; 
lie Clayton’s IVtn. (1927), 43 T. L. R. 669. 

121. Add. Annotations — Apld. Rutter v. Rutter, 
[1921] P. 136. Mentd. Re Clayton’s Petn. 
(1927), 43 T, L. U. 659. 

129. Add. Annotations : — Mentd. Hensley v. Hens- 


ley & Nevin (1920), 122 L. T. 814 ; Pullen 
v. Pullen & Holding (1920), 123 L. T. 203. 

130. Add. Annotation : — Mentd. Keyes v. Keyes & 
, Gray, [1921] P. 204. 

130a. Under Legitimacy Act, 1926 (c. 60) — 
Parties.] — Held : in a suit, to which only a 
husband & wife were parties, the ct. was not 
competent to find the facts necessary to make 
the child a legitimated child by virtue of 
the above Act. — Bednaxi# v. Bednajll & 
Shivussawa, [1927] P. 225 ; 06 L. J. P. 160 ; 
137 L. T. 632 ; 43 T. L. R. 599 ; 71 Bol. Jo. 
453. 

130b. Petition on behalf of several persons — 

Procedure.] — Re Clayton’s Petition (1927), 
43 T. L. R. 659 ; 71 Sol. Jo. 643. 

130c. — r — Hearing — Whether in camera.] — A 

petition filed under the above Act for the 
legitimation of a person who was bom 
illegitimate, but whose parents were married 
subsequently to his birth, is not a pro- 
ceeding which entitles petitioner to a hearing 
in cainerd. — Greenway v. A.-G. (1927), 44 
T. L. R. 124 ; 71 Sol. Jo. 882. 


Part III. — Legitimation by Subsequent Marriage. 

Annesley, [19261 Ch. 692; A.-G for Alberta 
132. Add. Annotations Mentd. Casdagli v . Cas- v. Cook, [1926] A. C. 444. 

dagli, [1919] A. C. 145; Eustace v. Eustace, 153. Add. Annotah on .-—Mentd. R. v. Copestake, 
[1924] P. 46; Re Annesley, Davidson v. Ex p. Wilkinson (1926), 90 J. P. 191. 


Part IV.— Legal Position of Bastard. 

167. Add. Annotation Consd. Re Phillips, Re I 162. Add. Annotation : — Mentd. Rc Annesley, 
Howard, Charter v. Ferguson, [1919] 1 Ch. Pavidaon v. Annesley, [1926] Ch. 692. 

128. | 168. Add. Annotation : — Mentd. R. v. A.-G. of 

161, Add. Annotations : — Mentd. Casdagli v. Cas- British Columbia, [1924] A. C. 213. 

dagli, [1919] A. C. 146; Eustace v. Eustace, 183. Add. Annotation : — Mentd. Boyce v. Was- 
[1924] P. 46; Re Annesley, Davidson v. brough, [1922] 1 A. C. 425. 

Annesley, [1926] Ch. 692 ; A.-G. for Alberta 195. Add. Annotation : — Mentd. Re Dawson, 
v. Cook, [1920] A. O. 444. Swainson v. Dawson, [1919] 1 Ch. 102. 


Part V. — Rights and Liabilities towards the Bastard. 


204a. S. P. Ex p. Emerson (1805), 11 T. L. R. 
218, 1). V 


207. Add. Annotation : — Mentd. Secretary of State 
for Home Affairs v. O'Brien, [1923] A. C. 603. 


PART II. SECT. 2, SUB-SECT. 1. 
•k. Jurisdiction of court.] — 2ft Id; 
Legitinuun lJcclarntlon A cl, 1858 
(Imp.), k!\ch the ct. jurisdiction to 
inako a declaration of logit imaey upon 
a direct application for that purpose. — 
Re Q., [1922] 1 W. W. It. 078 ; 63 
D. L. H. 366 ; 17 Alta. L. It. 473.— 
CAN. 

PART III. SECT. 1. 

•1. Subsiquent marriage of parent a in 
England — Child acquiring domicil in 
Ontario — Ontario J^pitimatum Act, 1921 
(c 63) ] — YV. was born out of wedlock 
in kuglund ; Ids parents subsequently 
married In England ; ft W. went to 
Ontario when twenty -four years of 
age. ft acquired a domicil in Ontario 
Hud : w. was legitimate. — Rc W„ 

ill 8 ^0AN* L ' R * ** 77 J 66 °* L * *■ 


PART IV. SECT. 1. 

164 i. NuUius filius — Extent of rule.] 
— Held : does not prevail in a ct. of cq. 
—Re Connor. [1910] 1 I. It. 361.— IR. 

PART IV. SECT. 2, SUB-SECT. 2.— 
A. <b). 

167 111. Right of Crown to escheat 

not affected — Although intestate legitima- 
Hsed per subsequent matrimonium. 3 — 
Re YV " [1U25J2 D. L. R. 1177 ; 56 
O. L. R. 611.— CAN. 

PART V. SECT. 1. 

196 1. Father's right to custody — 
Father maintaining child.}— Held .* 1 k 
2 Viot. o. 56, ■. 53, imposed an 

obligation on the father to support ft 
maintain an infant illegitimate son, 
whieh obligation the father was willing 
to fulfil, ft had fulfilled until prevented 
by the mother, ft the father waa primd 
fade entitled to the custody of the child. 

17A 


— Re Gavagan, [1922] 1 1 . R. 148.— IR. 

205 via. .]— 

YVM,TEKt\ CULRKRTflON, [1921] S. C. 
490 ; 58 So. L. Ii. 401.— SCOT. 

205 lx a. — .] — 

Held : a parent should not be deprived 
of the custody of an infant unless it is 
shown that the parent has abandoned 
or deserted it. or that his conduct has 
been such as to disentitle him to its 
custody, or that he has allowed it to 
ho brought up by another person at 
that person’s expense. — Re P., [1922] 
1 YV. W. It. 853 ; 69 D. L. R. 430 ; 17 
AJta. L. R. 493.— CAN. 

am. “Neglected child" — Who is .] — 
An illegitimate child whose mother Is 
unable to maintain It is a ** neglected 
child ” within Children's Protection Ant 
(Ontario), although cared ft provided 
for by third party-. — Re S. (1919), 45 
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210s. 8. P . R. v, Claydon (1859), 34 L. T. O. 
46 * 

228. Add. Annotation : — Mentd. Secretary of Sta 
for Home Affairs v. O’Brien, [1023] A. < 
008 . 

241a. Permanent maintenance.] — (1) 

judgment recognising the right of an 311 
gitimate child to perpetual maintenani 


against the putative father A his estate, is 
contrary to public policy. 

(2) The right to a posthumous affiliation 
order is a cause of action unknown in England. 
— Be Macartney, Macfarlane v. Macart- 
ney, [1921] 1 Oh. 523 5 90 L. J. Oh. 314; 
124 L. T. 05 8 ; 65 Sol. Jo. 435. 

Annotation: — Generally, Mentd. Beatty v. Beatty, [1924] 1 
K. B. 807. 

251. Add. Annotation .-—-Mentd. Scott v. Pattison, 
[1923] 2 K. B. 723. 


Part VI. — Affiliation Proceedings and Kindred Proceedings 

under Colonial Statutes. 


259. Add. Annotations : — Distd. Boyce v. Cox, 
[1922] 1 K. B. 149. Mentd. Grocock v. 
Grocock, [1920] 1 K. B. 1. 

262. Add. Annotation : — Distd. Boyco v. Cox, 
[1922] 1 K. B. 149. 

262a. Under separation order.] — An 

unmarried woman was delivered of a child. 
The putative father made payments for its 
maintenance within twelve months. Subse- 
quently the mother married another man, who 
maintained the illegitimate child till the 
mother obtained a separation order on the 
ground of his cruelty. No provision was 
made in the order for maintenance of the 
illegitimate child : — Held : the mother was 
a “ single woman ” within 1872 Act, s. 3, the 
effect of a separation order being to confer 
on her the status of a feme sole. — Boyce v. 
Cox, [1922] 1 K. B. 149 ; 91 L. J. K. B. 122 ; 
126 L. T. 254 ; 85 J. P. 279 ; 38 T. L. It. 
51 ; 66 Sol. Jo. 142 ; 20 L. G. R. 680 : 27 
Cox, C. O. 139, D. C. 

263. Annotations : — For “ R. v. Suffolk JJ. (1884), 
12 J. P. 420 ” read “ R. u. Suffolk JJ. (1848), 
12 J. P. 420.” 

Add. Annotations : — Reid. Brown v . Leech 
(1024), 88 J. P. 208. Mentd. Russell v. 
Russell, [1924] A. C. 687. 

264. Add. Annotation : — Refd. Brown v. I*iecb 
(1924), 88 J. P. 208. 

267. Add. Citation : — 20 Cox, C. C. 129. 

274a. After death of father .] — Re Macartney, 

Macfarlane v. Macartney, No. 241a, ante. 

278a. .] — (1) A woman who was with 

child went to stay at the house of her sister, 
who lived in a different petty sessional 
division from that in which the woman 


usually resided. The woman went homo to 
be confined, & fourteen tiays after the birth 
of her cliild she wont back to her sister & 
stayed with her for a month. Bight days 
after the commencement of this visit the 
woman appliod to a juBtico of the peace 
acting for the petty sessional division of the 
place where her sister resided for a summons 
against tho man alleged by her to be the 
father of her child : — Held : tlio woman 
resided in that petty sessional division within 
1872 Act, s. 3, so as to give the justices of 
that petty sessional division jurisdiction to 
make an affiliation order against tho putative 
father, as that sect, did not require that the 
application should be made to a justice of the 
peace acting for the potty sessional division 
of the place where the woman usually or 
permanently resided. 

(2) Where an affiliation order has been 
made which is not appealed against, or where 
there has been an appeal to quarter sessions 
against the order & the appeal has been dis- 
missed, & subsequently an application is 
made to justices to enforce the order by the 
issue of a distress warrant, the justices have 
no jurisdiction U enter into any inquiry as 
to the validity of the original order. — R. v. 
Lancashire J J Ex p. Tyjikr, [1925 1 1 K. B. 
200 ; 94 L. J. K. B. 331 ; 132 L. T. 382 ; 89 
J. P. 17 ; 41 T. Ji. R. 103 ; 09 Sol. Jo. 194 ; 
23 L. G. R. 32 ; 27 Cox, C. C. 711, I>. 0. 

280. Add. Annotation : — Refd. R. v. Ijancashire 
JJ., Exp. Tyrer (1924), 88 J. P. Jo. 701. 

285. Add. Annotation : — Refd. Kenney v . Kenney 
(1925), 133 L. T. 400. 

293. Add. Annotation: — Apld. Will.'ims e. 
Letheren, [1919] 2 K. B. 202. 


PART V. SECT. 3. 

227 il. .] — In tho case 

of the father of a legitimate child, if be 
ban not waived or forfeited his right 
by oonduot, the ot. will allow bis wisheB 
on religion to control the faith of the 
child even after bif> death, but. in the 
case of the mother of an illegitimate 
child, will only do bo so long a#> she is 
living, & the obligation to support tho 
child remains, where special facts 
nullify or negative the application of 
any rule of law or practice compelling 
the ct. to yield to the wishes of a parent 
as to the religion of a obild, the ct. is 
bound solely to pay regard to the 
welfare of the child. — Re Connor, 
[1919] 1 I. R, 361.— IR. 


PART V. SECT. 4. 

Child born before 


Children of Unmarried Pa rents Art, 
1921 ( Ont ) (c. 54). J —Held : tho father 
is not liable to be prosecuted.- — It. v . 
O’Donnell (1923), 3P Can. Crim. Cas. 
94. — CAN. 


PART VI. SECT. 1. 

sn. Birth before passing of Children 
of Unmarried Parents Act. 1923 (r. 50) 
(AUa.). J — The above Act applioH. where 
its conditions are complied with, to a 
child born before the Act was pasted or 
came into operation. — A ndrbton v. 
Srroka, [1925] 2 D. L. R. 488 ; [1925] 
1 W. W. R. 1019 ; 21 AJta. L. R. 100 ; 
affg. [1925J 1 W. W. R. 543.— CAN. 

sp. Birth outside Alberta — Children 
of Unmarried Parents Act, 1923 (c. 50) 
(AUa.) applicable .) — Munro e. Lebj>- 
HAM, [1926] 2 I>. L. R. 604 ; [1925] 
1 W. W. R. 1113 ; 21 Alta. L. It. 75.— 
CAN. 


PART VI. SECT. 2. 


st. Who may lay complaint — Clul- 
dren of Unmarried Parents Art, 1923, 
(c. 50) (Alia.). 1 — Tho deputy A -U. oJ 
Alberta may authorise anolber peimm 
to acl for the Superin tondoul of Neg- 
lected & Dependent Children in laying 
a complaint undor tho above Act. 
Such authorlaat Ion nmy bo Miflleiently 
given by telegram. -Mum to v. Lkkd- 
HAM. [1925] 2 D. L. if. 004; r 1 9251 
1 W. W. It. 1113; 21 Alta. L. K. 
75.— CAN. 


a i. .] — Where tho affi- 
davit filed by the mother fetal «d that 
deft, was the faLher of tho child, not 
“ really the father ” as required by 
Children of Uninurried Parents Act, 
s. 20 : — Held • the omission of the 
word “ really ” was fatal, & the action 
should be dibmissed. — Lancaster v. 
Vauuiian (No. 2) (1024), 33 13. C. li. 
440. — CAN. 


Ph 
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306a. 8. P. Delombre v. Fouquaitlt (1909). 44 

L. Jo. 203. 

318. Add. Annotation : — Refd. Thomas v. Jones, 
[1920] 2 K. B. 399. 

321. Add . Annotation : — Refd. Thomas v . Jones, 
[1920] 2 K. B. 399. 

-822. Add . Annotation : — Generally , Refd. Thomas 
v. Jones, [1921] 1 K. B. 22. 

323. Add . Annotation : — Consd. Thomas r. Jones, 
[1921] 1 K. B. 22. 

325a. .] — Applt. was charged on 

complaint preferred by reap, with being the 
father of a bastard child of resp. Applt., was 
a farmer & a bachelor. Resp. was his house- 
keeper. On the morning of the birth when 
resp. was in labour, applt., who had no other 
female servant, lit a lire for her & took her 
some tea Ac brandy. lie also sent for the 
doctor. After the birth he allowed her Ac the 
cliild to remain for five weeks Ac two days, 
until June 17, in his house. There was no 
evidence whether she was sufficiently re- 
covered to have left at an earlier date. 
Applt. admitted that during those five weeks 
Ac two days he never asked resp. who was the 
lather of her child. Resp. in her evidence 
said that during that time, though she did 
not fix 'the date except that it was before 
Juno H>, she asked applt. what he was going 
to do about the child, Ac ho said that there 
was nothing for him to do but to pay. After 
reap, had left his house she wrote him a 
h;tter charging him with being tin* father of 
1 he 'Child, .Ac asking him if ho meant to pay 
for itH mainU* nance. To that letter he made 
no reply: — Held: the above facts did not 
all oi*d any evidence corroborating the evi- 
dence of resp. in some material particular, 
as required by 1872 Act, s. 4 .— Tiiomah v. 
Jonks, [1921J 1 K. B. 22; 90 L. .1. K. B. 
49 ; 124 li. T. 179 ; 85 J. P. 38 ; 30 T. L. R. 
872, 0. A. 

334. Add. Annotation -Retd. Kcnncv r. Kenney 
(1925), 133 L. T. 400. 

345. Add. {'datum 2 R. M. A P. 130. 

366a. Variation of order— Adjudication of paternity 


— “ Fresh evidence.”] — On the application 
of resp., justices made an order adjudging 
that applt. was the father of her illegitimate 
child, Ac ordered him to make her a periodical 
payment. On a subsequent application by 
applt. under Criminal Justice Administration 
Act, 1914 (c. 58), s. 30 (3), to revoke the 
whole order, he tendered fresh evidence, 
wliich went only to show that he was not the 
father of the child. The justices refused to 
hear it, holding that they had no power to 
deal with that part of the order wliich 
adjudged the paternity: — Held: (1) the 
justices were right ; (2) (Avory & Shear- 
man, JJ.) there being nothing to show that 
the evidence tendered was of facts which had 
occurred since the original hearing, or had 
come to the knowledge of applt. since the 
hearing, that evidence was not “ fresh 
evidence ” within sect. 30 (3). — Colchester 
v. Peck, [1926] 2 K. B. 366; 95 L. J. K. 13. 
1038; 135 L. T. 32; 90 J. P. 130; 42 
T. L. R. 535 ; 28 Cox, C. C. 225, 1). C. 

Annotation : — As to (J ) Polld. R. v. Copcstako, Ex p. Wilkin- 
son (1926), 90 J. P. 191. 

366b. .] — (1) Criminal Justice Adminis- 

tration Act, 1914 (c. 38), s. 30 (3), while 
empowering justices to deal generally with an 
existing bastardy order, does not enable them 
revoke that part of the order which con- 
sists of the adjudication of paternity. 

(2) “Kresli evidence ” must be of such a 
character that not merely is it relevant, but 
of such importance that it would have afTecf ed 
the judgment of any one if they had had the 
opportunit y of hearing it at the original hear- 
ing of the case. — It. v. COPE8TAKE, Ex p. 
Wilkinson, [1927] 1 K. B. 468 ; 96 L. J. K. B. 
65 ; 136 L. T. 100 ; 90 J. P. 191 ; 24 L. G. R. 
562, C. A. 

367. Add. An notations : — Refd. Grocock v. Gro- 
cock, [1920] 1 K. B. 1. Mentd. Jones 
Jones, [1924] P. 203. 

367a. Justices’ discretion.] — Under 1872 

Act, s. 4, the magistrate has a discretion as to 
whether he will grant or refuse an order for 
payment of arrears due under an affiliation 


PART VI. SECT. 4. 

317 xii. Add “ rersd. sub now. Rid- 

ley v. \\ini'l\ 22 L\ li. ]{. ;iM.” 

317 xii a. - - .1 -An 

isolated instillin' of fumilmrit v in the 
presence of a third person A *u state- 
ment by the putntixe father when 
taxed with the paternity of the child 
t hut ot her men besides him could be 
the father of it, do not amount to 
corroboration under Infant Life Pro- 
tection Act. 1907, a. 19, of the evidence 
of complainant that deft, was the 
father of her child.- - Pitot* r r. Allkx 
( 1919), 15 Tus. L. K. 12.— AUS. 

317 xxxiii a. - - - — — ,] i n 

nn action h\ I*, against L for l>imr-in 
& medieul expenses \ aliment ior her 
illegitimate child, L. denied on oath 
JVs allegation of seduction : — /#«/</ • 
the corroborative evidence in regard 
to Reduction required must he c\ idence 
all untie which was inconsistent with 
doft.’s innocence.- -JLHi Pj.ics.sim t\ 
Levy (1925), 46 N. L. li 249 — S. AF. 

317 xxxiii b. . 1 - A 

dental of u conversation testified to 
by independent evidence ‘.— Held : au 
implied admission which vested the 
evidence with a quality it did not 
previously possess, & corroboration of 
the mother's evidence In a material 
particular.— Pittman t\ Bybne, [1926] 
8. A. H. it. 10.— AUS. 


317 xxxiii o. — ] -It. 

v. JMnoitfc ( 1 92(5), 37 11. V. It. 86 —CAN. 

317 xlva. .] — 

Whore reliance is placed upon oppor- 
tunity of intercourse, that evidence 
must In' supplemented by evidence of 
circumstances wdiich lead to tbo in- 
ference that it was probable that ad- 
vantage would be taken of the oppor- 
tunity. — R idley r. WHirr (1916), 22 
C. L. It. 381.— AUS. 

317 xlv b. .]— 

On the hearing of a complaint under 
Illegitimate (Jliildrcn’s Act, R.S.M., 
1913 (c. 92), the corroboration of tlio 
mother's evidence required to support 
a dilution order may be supplied, not 
by mere proof of opportunity of inter- 
course, but by such proof coupled with 
the fuct that deft, denies circumstances 
with respect to it which are otherwise 
proved & innocent in themsolvos & 
t hereby gives to the proved oppor- 
t u n it > a different complexion from 
what it would have borne had such 
false statements not been made. — 
Hvktlf.y r. Gall, [1925] 3 D. L. R. 
585 ; 11 925 1 2 W. W. R. 609 ; 35 
Man. L. U. 200.— CAN. 

317 xlv o* Failure 

of defendant to call evidence or give 
evidence himself.) — Held: deft.*s con- 
duct did not afford corroboration of 
pltf.’s case. — F addes r. M'Nkibii, 
[1923] S. C. 443.-- SCOT. 


317 xlixa. - - Sin - 

OLAin v. Rankin, [1921] S. C. 933 ; 58 
Se. L. R. 624.— SCOT. 

PART VI. SECT. 5. 

g i. A’o evidence of naans <f* 

expenses.) — An order made under 
Children of Unmarried Parents Act, 
1923 (c. 50) (Alta.), fixing amounts to 
be paid by the putative father set 
aside, where it was made without 
evidence being adduced as to his 
mcaus, the expenses incurred by the 
mother, or the respective abilities of 
the parents to provide for the child. 
— Andrkton v. Slboka, [1925] 2 

D. L. R. 912 ; [1925] 2 W. W. R. 433 ; 
21 Alta. L. R. 362.— CAN. 

g ii. Variation of order.] — Where 

the mother craved an increase because 
of the cost of living due to the war : — 
Held : the amount of inlying expenses 
be unaltered, but decree granted for 
4s. 6 d. por week, in name of aliment, 
permission being granted to deft, to 
apply to the ct. should a change of 
circumstances arise. — Fon»E9 r. Mat- 
thew, [1919] S. C. 242 ; 56 Sc. L. R. 
137— SCOT. 

g iii. .] — The true criterion in 

Scotland is, not the rank or linancial 
osition of the parties, but the support 
eyond want which must be accorded 
to an illegitimate child. — Fhameii v. 
Campbell, [1927] S. C. 589.— SCOT. 
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order, but he has no discretion to grant an 
order for payment of a portion only of the 
arrears enforceable by law. — G rocock t>. 
Grocock, [1920] 1 K. B. 1 ; 88 L. J. K. B. 
1008 ; 121 L. T. 406 ; 83 J. P. 185 ; 35 
T. L. R. 509 ; 03 Sol. Jo. 627 ; 17 L. G. R. 
623 ; 26 Cox, O. C. 485, D. O. 

Annotation' — Refd. Colchester v Peck, [192G] 2 K. B. 360. 
372, Add. Annotation : — Mentd. Marshall v. Mal- 
colm (1917), 87 L. J K. B. 491. 

372a. Application lor warrant — Jurisdiction 

of justices to question validity of affiliation 
order.] — R. v. Lancashire J J., Ex p. Tyrer, 
No. 278a, ante. 

375. Add. Annotation : — Consd. Firman v. Roval, 
L1925] 1 K. B. 081. 

379. Add. Annotations : — As to ( 1) Apld. Grocock v. 
Grocock, [1920] 1 K. B. 1. Expld. Colchester 
v. Peck, [1926] 2 K. B. 360. 

384. Add. Citation : — sub nom. K. r. Smith, 55 
L. J. M. C. 147. 

403a. New evidence.] — Complainant in 

an affiliation summons was a married woman 
who was not living apart from her husband 
at the material date. & an order on the 
evidence & on his own admission was made 
against one M. After the time for appealing 
against this order had expired, the rule in the 
present ease was obtained on an affidavit by 
complainant’s husband that he had cohabited 
with complainant at the material date & 
could have been the father of the child : — 
Held : the question of access or non-access 

PART VI. SECT. 7. SUB-SECT. 2 

400 ii. Irregularity or 

illegality in proceedings . ] — Illegitimate 
Children's Act, R. S. S. 1920(c. 156), 1 0, 
gives the ct . power at the instance of a 
putat ive fat hex to rescind or vniy an 
order. He thus bos a means of relief. A 
certiorari may In the discretion of the 
superior ot. be refused. — Dwtkr r 
ItULBKCK, 1 1 923 J 1 D. L. R. 597 ; 39 
Can. CTim. Chb. 162 : 16 Sask. L. R. 

13 ; [1922] 3 W. VV. R. 391.— CAN. 

r i. — — ttvfusal to vary or 

rescind order.] —The magistrate has no 
discretion to refuse to hear an applica- 
tion, but after hearing it he may refuse 
to rescind or vary his order. If the 
magistrate refuses to hear the applica- 
tion, appet. is entitled to a prerogative 
writ of mandamus to compel him to do 


was a question of fact for the justices, from 
which they were entitled to find that M. was 
the child’s father ; the ct. would not, in 
support of a rule for a certiorari , rehear a case 
upon further evidence on a disputed question 
of fact, & perform the functions of quarter 
sessions, to which, owing to lapse of time, an 
appeal could not be made. — R. v. Markham, 
Ex p. Marsh (1923), 67 Sol. Jo. 518. 

403b. Sufficiency of corroboration.] — 

On a bastardy summons justices, having 
heard the evidence of the mother As such other 
evidence as was produced by her As other 
evidence tendered by the person alleged to 
be the father, made an order in these terms : 
“ On hearing the complaint As the evidence 
of complainant A other evidence satisfactorily 
corroborating in a material particular her 
evidence & also the evidence tendered by 
deft., (V being satisfied of the truth of the 
complaint, it is adjudged that deft, is the 
putative father of the* child ” : — Held : the 
question whether the evidence of the mother 
was corroborated in some material particular 
by other evidence to the satisfaction of tho 
justice's, was a matter to be derided by tho 
justice's A:, even if the other evidence did not 
corroborate the* evnle*ncc of the mother, the 
justices had acted within their jurisdiction. At 
a writ of certiorari should not issm to quash 
their order.- U. v. Linuounsiiikic .1.1., Ex p. 
liitKTT, 11926] 2 K. 11. 192; 95 L. .) K. B. 
827 ; 135 L. T. HI; 99 J. ]\ 119; 28 

Cox, (’. (’. 178, (’. A. 


h. 7 (I), “ [he* cause ” of llu* complaint, 
within Sumniarv < ‘onvictions Act, 
R.S Jl.C\. 1921 (c. 215). h 77, Is the' 
seduction not the birth of the child ; 

un appeal from tin* dismissal of the* 
complaint Is properh I n ke*n to tho 
count v ct. ncmest the* place' where' the* 
seduction occurred. Khltm/HON r. 
TaUhiU (lb <\), |1926| 3 VV. VV. H. 
203 ; 46 (’.in. Cmn. (’as. 145b— CAN. 

d i. ** (Jndtr III* Ultimate Children's 

Act , H. SS. S.. 1920 (c. 1 56).] An order 
made' bv a magist rale* under r. 5 of tho 
above Act may be* varied bv him oil 
the application of either of the parties 
under s. 9, A: may be* le'semdeel or 
varU'd by him on the application of the 
putative fattier under s. 10. Wiikat- 
l.KY V. How ACI 1 , [19231 3 I). T,. R. 288 : 
2 VV. VV. K 912. CAN 


I so. -Will A! IKY v. He) WARD. [1923] 3 
D L. R 288 ; 2 W. W. R. 942 CAN. 

y j Grounds for at' owing apptal J 

— l>n appeal to a count > ct. Judge 
from an order of tlliatiem made ugamsi 
deft, in a bujstardy case by a stlpeneliarv 
magistrate, the judge, after rehearing 
the case, disbelieved tlie evidence of the 
mother, who was contraelloted in Im- 
portant particular by independent 
wituessofi, & oontmelictcd her evidence 
before tho magistrate, ah to the pater- 
nity of the child : — Held • the appeal 
from the county ct judgo must bo 
dismissed.— Muuuuvk v. Clanxtcy 
(1925), 58 N. 8. R. 105. — CAN. 

y ii. At what place.]- In a com- 

plaint under Children of Unmarried 
Parents Act, R. 8. B. C., 1924 (c. 34), 
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BANKRUPTCY AND INSOLVENCY. 


Part I. — Bankruptcy Jurisdiction. 


4* Add. Annotations : — Retd. Re Lister, Ex p. 
Bradford Overseers & Bradford Coirm , [1926] 
Ob. 140. Mentd. Victoria City v . Vancouver 
Island (Bp.), [1021] 2 A. O. 384; Wise v. 
LansdeH, [1921] 1 Oh. 420. 

19. Add. Annotation : — Mentd. R. v . Norman, 
[1924)2 K. B. 815. 

26. Add. Annotation : — Mentd. R. v. Customs & 
Excise Comrs., Ex p. Tegler (1927), 96 L. J. 
K. B. 007. 

27. Add. Annotation : — Retd. Bowling v. Camp 
(1922), 128 L. T. 342. 

29. Add. Annotation: — Mentd. lie Moss, Ex p . 
Bveritt (1923), 93 L. J. Oh. 98. 

40a. How derived .] — Re Prior, Ex p. 

Prior, No. 1548a, post. 

60. Add. Annotations: — Coned. Scranton’s 
Trustee v. Poarso, [1922] 2 Ch. 87. Retd. Re 
Wigzoll, Ex p. Hart, [1921] 2 K. B. 885 ; Re 
London County Commercial Reinsurance 
Oil ice, [1922] 2 Oh. 67; Re Wilson, Ex p. 
Salamon, The Trustee v. Keith, Prowse (1925), 
133 L. T. 814 ; Re Wait, (1927] 1 Ch. 000. 

69. Add. Annotation Mentd. R. v. Customs & 
Incise Comrs., Ex p. Pegler (1927), 90 L. J. 
K. B. 997. 

134. Add. Annotation : — Mentd. Bickerdike v. 
Lucy, [1920] 1 K. B. 707. 

160a. .] — A surgeon dispensing his 

own medicines: — Held: a trader within 
the bkpt . law. — Nicholson v . Cooper (1858), 
31 L. T. O. H. 184. 

161. Add. Annotation .•— ! Mentd. Re Charters, Ex p. 
Trusteo, [1923] B. & 0. R. 94. 


Belton ». Hoagss (1832), 9 Bing. 395 ; Wickham v. Wick- 
ham (1855), 2 K. & J. 478 ; He Deane, Ex p. Goldsroid 
(1857), 1 De G. & J, 257. 

223a. A person who buys goods 

under age cannot, when ho comes of age, 
be bkpt. in respect of them. — W hitlock’s 
Case (1725), Ca*. temp. King, 46 ; 25 E. R. 
215. 

224. Add. Annotation : — Apld. Re L. A. & B. P. M., 
Official Receiver t>. The Debtors (1926), 95 
L. J. Ch. 258. 

226. Add. Annotation : — Apld. Re L. A. & B. P. M. # 
Official Receiver v. The Debtors (1926), 95 
L. J. Ch. 258. 

226a. .J 1 — In the absence of debts actually 

enforceable against them infants cannot be 
made bkpt., even on their own petition. — 
Re A. & M*, [1926] Ch. 274: 70 Sol. Jo. 607 ; 
sub nom. Re L. A. & B. P. M., Ex p. Official 
Receiver v. The Debtors, 95 L. J.Ch. 258 ; 
134 L. T. 530 ; [1926] B. & 0. R. 19, D. C. 

230. Add. Annotations : — Apld. Re A. & M., [1926] 
Ch. 274. Refd. Hawkins 6c Sunderland v . 
Ducta (1921 ), 90 L. J. K. B. 913 ; Re Debtors, 
Ex p. Debtor (1922), 92 L. J. Ch. 120. Mentd. 
Re A Debtor, [19221 2 K. B. 109. 

235. Add. Annotation : — Apld. Re L. A. &B. P. M., 
Official Receiver v. The Debtors (1926), 95 

f 263. For “ Held : she was Subject . . . under 
1883 Act, S. 24 ” read, “ Held : such power 
of appointment was not separate property 
within Married Women’s Property Act, 1882, 
s. 1 (5), & she could not be directed to appoint 
to her trustee in bkpcy. under 1883 Act, 
s. 24.” 


168. Add . Annotation : — Mentd. The Joannls Vatis 
(1921), 15 Asp. M. L. 0. 506. 

197. Add. Annotation : — Mentd. Whitney v. I. R, 
Comrs. (1926), 42 T. L. R. 58. 

199. Add. Annotation : — Mentd. Victoria City v. 

Vancouver Island (Bp.), [1921] 2 A. C. 384. 
218a. S. P. It. v. Cole (1698), 12 Mod. Rep. 243 ; 
1 Ld. Raym. 443 ; Holt, K. B. 360 ; 88 E. R. 


Annotation : — Reid. Bolton v. Hodges (1832), 9 Bing, 365. 
218b. S . P. Ex p. Adam (1813), as reported in 
1 Vos. 6c B. 493 ; 2 Rose, 30 ; 35 E. R. 191. 
A nv of at inns ; Retd. He Smrdloy (1864), 10 L. T. 432. 
Mentd. He Harrow, Ex p. Moult (1832), 1 Dear. & Oh. 44 ; 


Add. Annotations : — Apld. Re Mathicson, 
[1927] 1 Ch. 283. Retd. Re Armstrong, 
Ex p. Boyd (1888), 21 Q. B. D. 264. 

267. Add. Annotations: — As to (1) Apld. Re 
Debtor (No. 3 of 1926) (1926), 136 L. T. 689. 
Refd. South Beh&r Ry. v. I. R. Comrs., [1925] 
A. C. 470. 

274a. What Is — Professional artiste producing 

scenae.] — Re A Debtor (No. 3 of 1926) 
(1926), 135 L. T. 689; [1O20J B. & C. R. 86, 
C. A. 

276. Add* Annotation: — Mentd. Musmann v. 
Engelke (1927), 90 L. J. K. B. 824. 

285. Add. Annotation : — Consd. Pood Controller 
v. Cork, [1923] A. C. 647, 


PART 1. SECT. 1. 

♦ ii. .1 — Imperial Hank op 

Canada v. Baiwkk, (1921) 20 O. W. N. 
282 : 59 D. L. K. 523 ; 1 C. B. It. 485. 
— CAN. 

SO HI. .1 — Bkpcy. Act 

applies to debts Sc contracts, including 
leases, existing when it cam© into 
force.— He McKay (1921). 61 O. L. R. 
86 : 2 C. B. R. 59 ; 64 D. L. R. 699*— 
CAN. 


PART I. SECT. 3, SUB-SECT. 1. 

181 li. Debts of former 

business unpaid.] — A person who ceases 
to carry on his business & becomes a 
farmer is not a person ** engaged 


solely in farming,*' etc., so long os his 
debts in connection with his former 
business remain unpaid. He must be 
deemed to be still carrying on that 
business until ail the debts are paid. Sc 
he is 


D 


s. 8(1).- 


; protected by Bkpcy. Act, 
He Gaktrkll, Ex p. Kearns, 
.L. R.406: 119231 2 W.W. R. 
t B. R. 103.— CAN. 


PART I. SECT. 8, SUB-SECT. 6. 

2W I, Judgment debt — Bankruptcy 
Art, 1908, s. 28 ( / ).}— A bkpcy. notice 
under the above sub-seot. cannot be 
issued against a married woman, 
against whom a creditor has recovered 
a judgment.— Re Walker, Ex p. 
Hi new, [1927] N. Z. L. R. 81.— N.Z. 
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867 t. Carrying on business.) — It is 
only in cases where a married woman 
carries on a trade or business that she 
is subject to Bkpcy. Act, 1919 (c. 36) 
(Can.).— Re Stone, [19251 4 D.L.R. 
518.— CAN, 


267 ii. In partnership with 

husband.) — Held : debtor was not 
carrying on business separately from 
her husband. Sc her adjudication in 
bkpcy. was irregular. — Re Soott (1984), 
20 Tas. L. R. 43.— AUS. 


PART I. SECT. 8, SUB-SECT. 7. 

•a. Assignee of debt — Assigned by 
debtor urn consent of credMor.Y-~Ile 
Stab Flooring Co., [1824] 8 D L. R. 
868; 4C.B.B. 67P “ 



VoL XV. — Bankruptcy. Cases 286— 464a, 


286. Add. Annotation* : — Consd. Re Webb (Smith- 
field, London), [1922] 2 Ch. 369. Refd. A .-G. 
v. De Keyser’s Royal Hotel, [1920] A, C. 608. 

297. Add* Annotation : — Mentd. Re OunsbouK, 
[1920] 2 K. B. 426. 

212* Add. Annotation : — Consd. lie Stanton, Hogg 
v. Maule (1927), 44 T. L. R. 118. 

321. Add. Annotation : — Mentd. Hawkins & Sun- 
derland v. Duchd (1921), 90 L. J. K. B. 913. 

331. Add. Annotation : — Refd. Hawkins At Sunder- 
land v. Duchd (1921), 90 L. J. K. B. 913. 

833. Add* Annotation : — Apld. R. v. Central 
Criminal Court JJ., Ex p . L. C. C., [1926] 
2 K. B. 43. 

336. Add. Annotation : — Mentd. Re Whaley, Ex p. 
Official Receiver, [1921] 2 K. B. 023. 

386* Add. Annotation : — Mentd. Whitney v. I. R. 
Oomrs. (1926), 42 T. L. R. 68. 


338. Add. Annotation : — Apld. Re A Debtor, [1922] 
2 Oh. 470. 

389. Add* Annotation : — Consd. Re A Debtor, 
[1922] 2 Oh. 470. 

389a. .1 — A debtor cannot 

avoid the operation of a bkpey. notice, served 
upon him in England, by himself during the 
currency of the notice petitioning for At 
ob taining an award of sequestration of bis 
estate under Bkpey. (Scotland) Act, 1913 
(c. 20). A receiving order made in pursuance 
of the bkpey. notice in England will, there- 
fore, be valid, At cannot be set aside on the 
ground of the sequestration . — Re A Debtor 
(No. 199 op 1922), [19221 2 Oh. 470; 91 
L. J. Oh. 577 ; 127 L. T. 832 ; 38 T. L. U. 
083 ; 66 Sol. Jo. 521 ; [1922] B. & 0. R. 
161,0. A. 


Part II. — Acts 

897. Add. Annotation Mentd. Whitney v. I. R. 
Comrs. (1925), 42 T. L. R. 58. 

409. Add. Annotation : — Consd. Lipton v. Boll, 
[1924] 1 K. B. 701. 

410. Add. Annotation : —Consd. lipton v. Boll, 
[1924] 1 K. B. 701. 

419. Add. Annotation : — Mentd. The Joannis Vatis 
(1921), 16 Asp. M. L. C. 606. 

421. Add. Annotation : — Refd. Lipton v* Bell, 
[1924] 1 K. B. 701. 

428. Add* Citations : — sub nom. Re Phillips, 
Ex p. Phillips, 69 L. J. Q. B. 004 ; 82 L. T. 
691 ; 44 Sol. Jo. 469 j 7 Mans. 277, D. 0. 

434 a. — .] — An unstamped 

deed of arrangement, although admissible in 
evidence to prove an act of bkpey., cannot, 
after it has ceased to be available as an act 
of bkpey., be put in evidence without a 
stamp where the fact that the deed is void 
for want of registration is relied upon by the 
trustee in a subsequent bkpey. of the debtor 
to establish a title to the property comprised 
in the deed . — Re Shaw, Ex p. Official 
Receiver (1920), 90 L. J. K. B. 204 ; [1920] 
B. AfcC.R. 156. 


of Bankruptcy. 

451. Add. Citation : — 1 8m. A G. 246, n. ; 66 
E. R. 100. 

454a. .] — By indenture date* < l Beb. 21, 

1921, made between bkpt., a retired produce 
broker, of the iirst part, & B., his solr., of the 
second part, bn 8. of the third part, after 
reciting that a receiving order had neon made 
against bkpt. on Oet. 7, 1920* Ac B. had 
lodged a proof for £470 9 s. 2d. for moneys 
oxjiended & advanced as bkpt.’s solr. up to 
the date of the receiving order, At that since 
' that date B. had continued to act as bkpt.’s 
solr., & his bill of costs amounted to 
£217 10s. Id., As that B. had undertaken to 
pay to a bank certain moneys clue to them 
by bkpt. on realising Ids securities, Ac that 
there was lodged on behalf of bkpt. the sum 
of £1,350 with the official receiver to enable 
him to discharge the provable debts in the 
bkpey., debtor assigned to B. so much of 
the £1,350 as snould be payable to bkpt. 
At £2,050 payable to bkpt. under a certain 
agreement. B. was to hold the sums assigned 
to him upon trust. In the first place to pay 
Ac discharge all moneys due, or thenceforth 
becoming due to himself for costs, advance's 


PART I. SECT. 4, SUB-SECT. 1. 
o I. To deal with prosecution 


of 


fraudulent debtor e. ]— Under Bkpoy. Aot, 
s. 93. the prosecution mar be ordered 
ft proceeded with in tbo ordinary way 
before the existing criminal ct*. It 
does not require the judge in bkpoy. 
to bear evidence ft, if he thinks fit, to 
ooxnmit accused to stand trial although 
under sect. 95 the judge in bkpoy. has 
a right to do so. — R. v. GoldHammbr, 
[1994] 8 D. L. R. 1007 ; Q. H. 30 K. B. 
507 ; 6 C. B. 11 127.— CAN. 

sb. Under Bankruptcy Act* 1919 
(c. 36)— To order stay of execution — 
Until receiving order dealt with .} — 
Held : the ct. had suoh_ power. — Re 
Thompsons Powdih Go., «c mawiNu* 
Up Act, [18231 1 I). L. R. 498 ; 3 
C. B. R. 481.-— CAN. 

so. To order repayment of money— 
Raid by assignee to creditor — Mistake of 
taw.b-Hdd : jurisdiction could not be 
excluded by a plea of payment by 
mistake of law. — D empsey v. Piper, 
[1921] N. Z. L. R. 753.— N.Z. 


PART L SECT. 4, SUB-SECT. *. 

383 I. With intent to defeat 


. ... . debtor before hie bkpey. 
paya money fraudulently, with a view 
ro concealing from Ills creditors hia 
onsets, the ct. will order repayment of 
auoh money. — Re Cohen & Sweigman, 
Ex p. Rosenberg, [1925] 1 D. L. It. 
248 ; 5 C. B. It. 346.— CAN. 

PART I. SECT. 5. 

888 Sdv. Power of Scottish Court 

to confirm foreign sequestration 6b to 
authorise sale of property in Scotland — 
A petition was presented by the official 
reoeiver appointed by the Ct. of Chile 
in the sequestration of the estates of a 
deceased person resident there, craving 
the ot. to oonfirm the Chilian sequestra- 
tion, to authorise petitioner to 
sell Scottish heritage belonging to 
deceased's estate, ft to authorise 
petitioner to uplift the proceeds of 
certain Scottish policies of assurance 
on the life of deceased. The ot. 
granted authority to petitioner to soil 
the Scottish heritage on oertaln terms, 
under a declaration that such sale 
should not operate conversion. 6c on 
condition that petitioner should con- 
sign the balanoe of the proceeds in the 
loams of the accountant of ot. to 
'abide the orders of the ct.. but refused, 
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as unnecessary, the ciavo of the 
petition for uuthoiily lo uplift the 
proceeds of the policies of assurance. — 
A hay a v. Coo ii ill. [1921] S. C. 462 ; 
AS 8c. L. R. 395.— SCOT. 


PART I. SECT. 7. 

0. lor “ Order of Canadian Pro - 

.. ; Court— tVhrrc good „ 

Canada,” read “ Order of provincial 
court — Good throughout Union.** 

01. No request of other provincial 

court — SvbseqiieTU motion to remedy 
omission.}- where a motion was made 
without suoh request, the ct. grunted a 
similar motion, made after such request 
bad been obtained, to remedy the 
omission. — He Lkgaoe ft Lepinay, 
[1922] 3 W. W. R. 284 ; 70 D. L. It. 
867.— CAN. 


PART 11. SECT. 1. 

sd. Partner — Retirement more than 
six months before bankruptcy — Debt in- 
curred during partnership.} — Held : such 
partner oould not be joined as a party 
in bkpoy. proceedings against the 
partnership. — Re Standard Cooper- 
age Co., [1924] 2 D. L. R. 703 ; 4 
a B. K. 678.— CAN. 



Cases 454a- 79?a. Eis<;u,sn akj> Emi’JRK Dkjkst Supplement. 


or otliorv is« , A m the ne\l place to pa> A- 779. - j dd 


1 h notation : DIstd. Jit Frodericke a 

.4 1, 7.’.. /v li:ul 1 11(10171 1 /-t! 


J921, t Ik above-mentioned moving order 
w.is i <‘st in (led. At the* date oi tlie assign- | 
nit n1 lik pt . was living ap.nl in>m his wife, 
to 'whom lie had agreed to pay maintenance 
at the rate of £10 per week, A judgment had | 
been recovered h\ 11. for £.>8 G.s. lie/, for the 
)>oard A lodging oi bkpt.’s wife. On Feb. 
1921, a will had been issued by bkpt.’s wife 
ior a rivals of maintenance due to her from 
bkpt. On Feb. 11, 1921, H. issued a bkpey. 
notice in re&pe<‘t of her judgment A a petition 
v as filed on Apr. 30, 1921. A receiving 
older was made on June 3, 1921, & debtor 
was adjudged bkpt. on June 20, 1921 : — 
Held: on the facts the assignment was 
executed with the intent to defeat & delay 
creditors, & was therefore fraudulent A void 
as an act of bkpey. under 1914 Act, s. 1 (1) (6). 
— Re Prior, Ex p. Truster, [1922] B. & 

C. II. 1, C. A. 

468. Add. Annotations Expld. Re Fredericke & 
Whitworth, Ex p. Hibbard, P927J 1 Ch. 253. 
Refd. Re Debtors (No. 771 of 1920) (1920), 
43 T. L. R. 9. 

469. Add. Annotation : — Consd. Lipton v. Bell, 
[19241 1 K. B. 701. 

471. Add. A nn ot at ions : — Consd. Re Oohen, Ex p. 
Trustee, [1924] 2 Ch. 515. Refd. Re Moyle, 
Ex p. Trustee, 1924} B. A C. R. 22 ; Re Drage, 
Palmer A Roberts v. Knight (1920), 134 L. T. 
705. 

479. Add. Annotation : Refd. Herbert's Trustee 
v. Higgins, [1920) Ch. 794. 

488. Add. Annotafio n : — Refd. lie Prior, Ex p. 
Trustee, [1922J B.&C.K.1. 

489. Add. Annotation : -Refd. Re Stanton, Hogg 
v. Manic (1927), 44 T. L. it. 118. 

501. Add Annotation : — Refd. lie Tabor, Ex p. 
Cork, [1920) 1 K. B. 808. 

523. Add. Annotation : — Mentd. Re Mellor, Alvarez 
v. Dodgson, [1922] 1 Ch. 312. 

533. Add. Annotation : — Refd. lie Davies, Ex v. 
Miles, [1921] 3 K. B. (128. 

L nnotation : — Refd. 

1921] 3 K. B. 028. 

683. Add. Annotation : — Mentd. Pole-Oarew v. 
Western Counties A General Manure Co.! 
[1920] 2 Ch. 97. 

690. Citations: — For “21 W. R. 422 ” read “21 
W. R. 402.“ 

£95. Add. Annotation : — Consd. lie Gunsbourg, 

{ 1 920] 2 K. B. 4 20. 

598. Add. Annotation : — Refd. Re Gunsbourg, 
[1920} 2 K. B. 420. 

600. Add. Annotations As to (1) Retd. Re 
Gunsbourg, [1920 ] 2 K. B. 4 20. As to (2) 
Retd. Re Davies, Ex p. Milos, [1921] 3 K. B. 

028 . 

768. Add. Annotations: — Refd. Re Gunsbourg, 
[1920] 2 K. B. 420. Mentd. Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. 

766. Add. Annotation : — Mentd. R. t>. Norman 
[1924] 2 K. B. 315. 


787. Add. Annotation : — Consd. lie A Bankrupted 

797a. Creditor who has assented to deed of arrange- 
ment — Deed void for want of registration.]^ 
On June 1 1 , 1921 ,applt.co. reco\ ('rod judgment 
against debtor for a certain sum A cost- 
On ApJ . 18, 1922, debtor executed a documenl 
in 1 ho form of a memorandum of agreement 
by which he assigned his property to trustee^ 
for the benefit of his creditors. The agree- 
ment provided ( inter alia) that it should not 
be registered either as a composition or deed 
of arrangement or otherwise A contained a 
schedule of creditors A their debts. At the 
date of the agreement there were five bkpey. 
petitions pending against debtor by creditors 
other tjian applt. co. As a result of negotia- 
tions between debtor A the five creditors A 
in consideration of his entering into the agree- 
ment of Apr. 18, 1922, the five creditors 
agreed to the dismissal of their petitions A 
signed letters dated Apr. 17, 1922, which 
were all in the same form, A contained a 
statement that it was understood that it 
was not intended to register the agreement 
as a deed of arrangement, by which they 
respectively agreed that so long as debtor 
complied with the terms of the agreement of 
Apr. 18, 1922, they would not bring any 
action against him in respect of their 
scheduled debts or attempt to set aside the 
agreement. On July 18, 1922, applt. co. 
signed a letter of assent in the same terms, 
which was also dated Apr. 17, 1922, A agreed 
to hand it over to debtor on receiving from 
him a promissory note or bill of exchange 
of a third party for £300. This condition 
debtor performed. The letter was not, how- 
ever, handed over to debtor owing to the 
refusal by him to pay to applt. co. an agreed 
sum for costs, a term which the ct. held 
formed no part of the original bargain. 
Applt. co. subsequently issued a bkpey. 
notice against debtor founded on its judgment 
debt. The registrar set the bkpey. notice 
aside on the ground that applt. co. was bound 
lw the agreement contained in the letter 
' ' _ (1) the 

agreement of Apr. 18, 1922, being a deed of 
arrangement, was void for want of registra- 
tion under 1914 (Deeds) Act, A the letter of 
assent, being an assent to a void instrument, 
was also itself void ; (2) as debtor A all the 
creditors who assented to the agreement 
knew from the terms of the ins trument itself 
A from the statement contained in the letters 
signed by them that the agreement was void, 

A there was no representation that the agree- 
ment was valid, there was no question of 
estoppel, A applt. co. was not estopped from 
issuing the bkpey. notice. — Re A Bank- 
ruptcy Notice, [1924] 2 Ch. 76 ; 93 B. J. Ch. 
497 ; 68 Sol. Jo. 458 [1924] B. A C. R. 188 ; 

sub nom. Re A Bankruptcy Notice (No. 62 
op 1924), Ex p. Petitioning Creditors v. 
Debtor, 131 L. T. 307, C. A. 

Annotation : — .la to (2) Consd. Huddersfield Fine Worsteds 
Todd (1925), 42 T. h. R. 52. 

Compare Nos. 8778a, 8782d, post , A original 
volume, p. 160, No. 1498. 


PART II. SECT. 2 , SUB-SECT. 2.— A. 

457 I. Transfer of property to 

near relatives — In return for promissory 


notes — Not included in statement of 
affairs .] — An intent to defraud creditors 
presumed from the above transfer 
which took place within six months of 
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the bkpey. — R. v . Tessibr (1921), 62 
D. L. It. 479 ; 37 Can. Grim. Cas. 375. 
—CAN. 



Vol. IV. Bankruptcy. Cases 800— 1011- 


BOO. Add. Annotation : - Folld. ]{{ A Bankruptcy 
Notice, 1924] 2 Oh. 70. 

800a. Change in judgment creditor — Judgment 
obtained by firm — No leave to issue execu- 
tion.]— Where a firm consisting ot several 
members lias recovered in the firm name 
judgme nt against a debtor, the fact that a 
member has since retired from the firm does 
not render it necessary that the firm should 
obtain leave of the ct. under R. S. G., Ord. 42, 
r. 28, in order that a bkpey. notice may be 
issued in the name of the firm, & a bkpey. 
petition presented in that name. — Be Him,, 
Ex p. Holt & Co., [1921] 2 K. B. 831 ; 90 
L. J. K. B. 734; 125 JL. T. 736; [1921] 
B. & O. R. 12. 

804a. Notice not good against partners 

not served.] — Be Debtors (No. 807 of 
1922), Ex p. Debtor, No. 887a, post. 

811. Add. Annotation : — Consd. Be Debtor (1920), 
90 L. J. K. B. 613. 

857. Add. Annotation : — Refd. Be L. A. & B. F. M., 
Official Receiver v. The Debtors (1926), 95 
Jj. .T. Ch. 258. 

866. Add. Annotation : — Consd. Be A Debtor, 
Ex p. Debtor (1922), 92 L. J. Ch. 410. 

875. Add. Citation: — 15 Mans. 304. 

Add. Annotation : — Consd. Be A Debtor, 
Ex p. Debtor (1922), 92 L. J. Ch. 410. 

875a. Judgment to pay creditor — Notice to 

pay registrar of county court.] — Where a 
county ct. judgment in form or effect directs 
payment to be made to the creditor the bkpey. 
notice founded on it properly requires pay- 
ment to be made to the creditor instead of to 
the registrar. — Be A Debtor (No. 16 of 
1922), Ex p. The Debtor (1922), 92 L. J. Ch. 
410 ; [1922] B. & C. R. 264, D. C. 

887a. Partner — Not at principal place of 

business.] — Where a judgment lias been re- 
covered against a firm, & a bkpey. notice 
following the judgment has been served on 
one member of the firm, but not at the 
principal place of business of the firm. & a 
petition presented against the firm, a receiving 


order cannot be made against the firm other 
than the partner who was not served.- -Re 
Debtors (No. 807 of 1922), Ex p. Debtor 
(1922), 92 JL. J. Ch. 120 ; [1922] B. & C. R. 
119, C. A. 

898. Add. Annotation : — Consd. Be Debtor, Ex p. 
Debtor, [1918-19] B. & C. R. 221. 

923a. Issue of second notice by same creditor.] 

— Creditors having obtained judgment issued 
a bkpey. notice for £945 served it on 
debtors. Debtors paid a sum of £100, in- 
cluding £5 for costs, nine days later, but in 
the belief that the notice would be disputed 
the creditors issued & served a fresh bkpey. 
notice about two months later for £857, 
that notice not having been complied with 
within seven days, a petition based on the 
fresh bkpey. notice was presented & served. 
Debtors gave notice of an application to set 
aside service of the petition, but the registrar 
refused to da. so, & made a receiving order 
on the fresh bkpey. notice: — Held: (1) 
debtors could not refuse to comply with the 
fresh bkpey. notice on the ground that as the 
revious notice had resulted in an act of 
kpey. this had put it out of the power of 
debtors to make any payment in compliance 

ment m compliance with the fresh notice it 
might be that if a trustee were appointed 
under the previous bkpey. notice the payment 
might be set aside, & tho money made avail- 
able for the general body of creditors. — lie 
Debtors (No. 771 of 1920) (1926), 43 
T. L. R. 9 ; 70 Sol. Jo. 1089; svb nom. Be 
Fredericks & Whitworth, Ex p. Hibbard, 
[1927] 1 Ch. 253 ; 96 L. J. Ch. 70 ; 136 L. T. 
268; [1920j B. A C. R. 356, C. A. 

938. Add. Annotations : - Refd. lie Debtors (No. 
771 of 1926) (1926), 43 T. h. R. 9; Be 
Fredcricke & Whitworth, Ex p. Hibbard, 
[1927J 1 Ch. 253. 

963. Add. Annotations: — Refd. Be Debtor (No. 3 
of 1926) (1926), 135 B. T. 689; Be A Debtor, 
[1927J 1 Ch. 97. Mentd. South Behar Ry. v. 
1. R. Comrs., [1925] A. C. 476. 


Part III. — Petition. 


1007a. - --.] — Be Ayre, 

(1840), 10 \j. J. Bey. 26. 


Ex p. Potth | 1011. Add. Annotation : —Mentd. lie Badische Co 
I Bayer Co., etc., [1921] 2 Ch. 331. 


PART II. SECT. 2, SUB-SECT. 10.— 

A. (g). 

n. For " Held : the objection was 
MiHtuinable " read “ Held : the objec- 
tion was not sustainable.” 

se. Costs of unsuccessful execution not 
included.] -He Eva. [1927] N. Z. L. It. 
652.- N.Z. 

PART II. SECT. 2, SUB-SECT. 10.— C. 

sf. Time of service — Service out of 
time.] — A debtor summons was per- 
sonally served on bkpt. two days too 
lato : — Held: the condition of bkpey. 
prior to the filing of a petition neces- 
sarily involved an act of bkpey. which 
the ct. would assume was a proper 
ground for tho adjudication . — He 
G oku am, [1924] 2 I. Ii. 40.— IR. 

PART II. SECT. 2, SUB-SECT. 12. 

sg. Defaults .] — Defaults more than 
hix months before presentation of a 
bkpey. petition followed by demands 


ior payment are not per se an act of 
bkpey., but when further defaults take 
place within six months of tho petition 
the whole form one continuing act of 
bkpey.— 7ir Raitblat, [1925] 3 1). L. It. 
446; 5 C. B. R. 705 ; aff[/. r 11925] 2 
D. L. R. 1219 ; 5 C. B. It. 714.— CAN. 

sh. Failure to meet series of promis- 
sory notes.] — Held: an act ol bkpey. 

He Fox, Lester t>. Pouter, 11925] 1 
D. L. H. 19b ; 5 C. B. R. 328. — CAN. 

gk. Failure to meet liabilities as they 
become dife .] — The words “ ceases to 
meet his liabilities as they become 
duo ” do not mean that when In any 
single case debtor makes default in 
payment of a debt as & when due he 
commits an act of bkpey., but a failure 
“ to meet his liabilities as they becomo 
due ” m some wider bouse.— He 
Canadian Cap Co., Ex jj. Trustee, 
[1924] 1 D. L. R. 017 ; 53 (). L. It. 
600 ; 4 C. 13. It. 185.— CAN. 

si. .] — The words ** ceases to 

meet his liabilities us they become 


due ” do not include a continuing 
default.- Brown />. Kklia -Douglas 
&Co., 11923) l W. W. R. 1340 ; [19231 
2 L). L. It. 738 ; 32 B. C. ii. 14 3.- CAN. 

PART III. SECT. 1, SUB-SECT. 1.- A. 

b i. .] — There is no powoi 

In an agent, acting under general power 
of attornos, to present ail insolvency 
petition on behalf of his principal, 
unless the power expiesbJy uiithonscH 
such net. — He Osman (1919), 40 

N. h. It. 1 7.— S. AF. 

b ii. S.J\ Rx p. (JAitnr-u (1925), 40 
N. L It. 57.— S. AF. 

998 ii. No < ride nee u'hen dibt 

accrued — Motion unopposed J- Held : 
petitioners were entitled to the relief 
which they claimed. — Fisher v. 
Wilkie, Ltd., [1920] 19 O. W. N. 
25! ; 59 1). L. Jt. 502 ; 1 C. B. R. 370. 
—CAN. 

PART III. SECT. 1, SUB-SECT. 2.— A. 

1026 ii. .] — Where there is no 

privity of contract between tho in- 
12 



Cans 1043 — 1179a. English and Empire Digest Supplement. 


1048* Add. Annotation: — Refd. Re L. A. & 
B. F. M., Official Receiver v. The Debtors 
(1920), 95 L. J. Oh. 258. 

1047a. Under voidable contract.] — A. 

employed L. as his agent to negotiate a 
loan for him with a money-lender. B., a 
money-lender, lent A. £60 on his promissory 
note for £100, & without the knowledge or 
consent of A. paid L. a commission B. re- 
covered judgment against A. for the amount 
of the promissory note in default of appear- 
ance, <fc issued a bkpcy. notice based on the 
judgment, A. having failed to comply with 
the bkpcy. notice, B. presented a bkpcy. 
petition against him. On the hearing of the 
petition before the registrar it appeared for 
he first time that a commission had been 
paid by B. to L. : — Held : the act of bkpcy. 
was founded on a contract which was void- 
able by A., & the ct. ought not, within 1914 
Act, s. f> (3), to be satisfied with the proof 
of B.’s debt, & the receiving order must be 
rescinded . — Re A Debtor (No. 229 of 1927), 
[1927 J 2 Ch. 307 ; 90 L. J. Ch. 381 ; 137 JL.T. 
507 ; (1927J B. & C. it. 127, C. A. 

10 48. Add, Annotation Mentd. Maskell v. Hill, 
[192JJ 3 K. B. 157. 

1050. A dd. A nnolation : — Folld. Re Debtors, [ 1927 J 
J Ch. 19. 

1051. Add. Annotation: — Mentd . McDonald v . 
Nash, [19X4] A. C. 025. 

1051a. .] — A debt to bo a good petitioning 

creditor’s debt must be a liquidated sum, pay- 
able either immediately or at some certain 
future time at the date of the act of bkpcy. 

It is not sufficient that the debt should have 
become a liquidated sum in the interval 
between the act of bkpcy. A: the presentation 
of the petition. — Re Debtors (No. 009 of 
1920), 1 1927J 1 Ch. 19; 90 L, J. Ch. 33 ; 130 
L. T. 182, C. A. 

1065. Add. A mwiation :■ — Consd. Re Debtors, 
[1927] 1 Ch. 19. 

1066. Add. Annotation . — Retd.Jte Debtors, [1927] 

1 Ch. 19. 

1078. Add. Annotation : — Consd. Giles v. Kruyer, 
L1021] 3 K. B. 23. 

1110a. Note given for Illegal considera- 

tion — Bonft fide holder without notice.] — 

Where evidence has been given by a petitioner 
in support of his claim on a promissory note 
given tor illegal eonsidoration, showing his 
bona fidts A want of notice of the illegality 
ol the consideration, & there is no ground for 
disbelieving lum, the et. will not bold that 
lie has not discharged the onus of proof which | 


falls on him to prove the claim, & a receiving 
order should be made. — Re A Debtor (No. 4 
of 1922), Ex p. Petitioning Creditor, 
[1922] B. & 0. R. 116, 0. A. 

1115. Add. Annotation ; — Mentd. McDonald v . 
Nash, [1924] A. C. 628. 

1127. Add. Annotation : — Refd. Re Debtors, [19271 
1 Ch. 19. 

1135. Add. Annotation : — Refd. Re Debtors, [19271 
1 Ch. 19. 

1175. Add. Annotation : — Dbtd. Re A Debtor, 
Ex p. Newburys (1920), 95 L. J. Ch. 199. 

1177a. .] — Where the agent of cer- 

tain creditors asked the trustee of a deed of 
assignment by debtor to furnish particulars 
of the deed, &, later on, wrote to the trustee 
enclosing the creditors’ account, & asking for 
an acknowledgment of the claim, & after 
receipt of particulars of the deed, including 
information that certain of debtor’s property 
was to be sold, stood by for fourteen days, 
but subsequently presented a petition founded 
on the deed of assignment : — Held : there 
was sufficient acquiescence by the creditors 
to preclude them from relying on the deed 
as an act of bkpcy. — Re A Debtor, Ex p. 
Newburys , Ltd. (1920), 95 L. J. Ch. 199 ; 

B. & C. R. 23. 

1178. Add. Annotation : — Refd. Re A Debtor, 
Ex p. Petitioning Creditors, [1924] B. & C. R. 
105. 

1179a. Attendance at meeting of com- 

mittee of inspection.] — About the end of 
1922 debtor made an arrangement to pay his 
creditors in full by instalments, a committee 
being appointed to watch over his allairs. 
His trading was not prosperous & new debts 
were incurred. On Feb. 21, 1924, he executed 
a deed of assignment for the benefit of his 
creditors generally & a circular letter with a 
form of assent was sent to & received by 
petitioning creditors, who were new creditors. 
On Feb. 25, 1824, their director with their 
accountant attended the office of one of the 
trustees under the deed At suggested that they 
or some other new creditor should be repre- 
sented on the committee of inspection. 
Petitioning creditors were then invited to 
attend the meeting of the committee on 
Mar. 20, 1924, At their director At their solr. 
attended accordingly, discussing & advising 
on certain matters. Petitioning creditors, 
however, refused to assent to the deed At 
presented a petition in bkpcy. grounded upon 
the execution of the deed as an act of bkpcy. : 

— Held : on the facts, petitioning creditors 


Bolxont Jw, the alleged ciedilor, no debt 
can oxiwt which may l>o iimdo the 
ground for n bkpcy. petition .. — He 
Canadian Cuocolair Co., 11024] 2 
D. L. K. 608.— CAN. 

1026 Ui. .]- A bkpcy. et. should 

not proceed v\lth a petition on a dis- 
puted debt until the ordinal y ots. ha\e 
nettled the disputed question. — He 
\> uumjc Co., 110261 1 1> L. K. 1110 , 
6 C. It. It. 406.— CAN. 

c I. Debt contracted before Bankruptcy 
Act, 1010, i« operation .] — A receiving 
order against a oo. under the ul>o\c 
Act may be baaed upon a debt owing 
to the co. by reason of its having 
undertaken, after the Act came into 
operation, the liabilities incurred by a 
firm before the Act oamc into operation. 
— He Stewart Mercantile Co., Ltd., 
[1921 J 1 W. W. K. 740 ; 50 D. L. R. 
412 1 O. B. It 307.-— -CAN. 


s U. Judgment founded on 

cause of action partly arising before 
Act in operation.] — Held. : such judg- 
ment was sufficient either as an avail- 
able act of bkpcy., or as constituting 
a debt upon which to found a bkpcy. 
petition. — Ite Maguire, 11923] 1 

D. L. It. 1186: 51 O. L. It. 63 ; 3 
C. B. It. 880.-— CAN. 

s ill. .] — Suoh a debt cannot 

be used as a ground for a bkpcy. 
petition .— He Sutton, Lica4] 4 D. L. K. 
315 ; 6 C. B. It. 75. — CAN. 

•m. Debt contracted tn province in 
U'hxcM company not licensed to trade — 
No residential qualification .} — When a 
oo. Is not lioensed to trade in a province 
As has no assets in that province, the 
mere fact that members of the oo. have 
purchased raw furs when In that pro- 
vince does not confer on it a sufficient 
residential qualification to enable a 
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bkpcy. petition to be presented against 
it m that province . — lie Rodin bon 
(I t. S.) At Son, Ltd., [1923] 1 D. L. R. 
69 1 ; 3 C. B. R. 537.— CAN. 

PART III. SECT. 1, SUB-SECT. 2.~ 
0. (a). 

1060 iv. It is sufficient if the 

debt is actually owing, though not 
actually duo or payable — He Tunnrll, 
Ltd., hxp. Wilds & Anderson, [1923] 
4 D. L. R. 1018.— GAN. 

PART III. SECT. 1, SUB-SECT. 2.— -G. 

sn. Order for alimony .] — Upon a 
petition by a woman lor a receiving 
order against her husband, baaed upon 
a failure to pay alimony : — Held : the 
order did not create a debt within 
Bkpcy. Act, a. 44. — Re Freedman, 
11924] 3 D. L. R. 617 : 65 O. L. R. 
206 ; 6C.B.E. 47.— CAN. 
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had so faff recognised the deed as to preclude 
them from availing themselves of its execution 
as an act of bkpcy. — Be A Debtor, Ex p. 
Petition two Creditors (No. 24 of 1924), 
(1024), 94 1m J. Oh. 42 ; [1924] B. & C. R. 
105, D. 0. 

1182. Add. Annotation : — Apld. Re A Debtor, Ex p. 
Newburys (1926), 95 L. J. Oh. 199. 

1211. Add. Citation 39 L. J. Bey. 46. 

1217. Add. Citation .-—29 W. R. 208. 

1258a. - — - Secretary duly authorised to present 
petition.] — The secretary of a limited co. was 
authorised under seal of the co. to present a 
bkpcy. petition, & at the commencement of 
the petition had so described himself, but 
had signed the petition in his own name 
without any description either before or 
after his name. Objection being taken on 
behalf of debtor that the petition was 
wrongly signed & attested & the consideration 
for the debt not truly stated, the county ct. 
registrar dismissed the petition : — Held : 
the petition amply informed debtor who 
petitioners were, & what the debt was in 
respect of which they were petitioning ; 
there was no defect or irregularity &, even 
if there were, it would come within 1914 
Act, s. 147 (1), & the appeal must be allowed 
& a receiving order made & dated as of the 
date on which it Bhould have been made in 
the county ct. — lie Marsden, Ex p. Sellers 
(E. H.) & Sons, Ltd. (1921), 91 L. J. Ch. 
318 ; 126 L. T. 408 ; [1921] B. & O. R. 188, 
D. C. 

1313. Add. Citation 08 L. T. 589. 

1826. Add. Annotation : — Refd. Be Debtors, [1927 J 
1 Oh. 19. 

1347. Add. Annotation : — Consd. Re A Dobtor, 
Ex p. Petitioning Creditor (1920), 89 L. J. 
K. B. 432. 

1347a. .J — The registrar in bkpcy. pos- 

sesses the widest discretion in respect of 


granting adjournments of the hearing of 
petitions, the only limit that the law imposes 
upon him being that he should exercise a 
judicial discretion . — Re A Debtor, Ex p. 
Petitioning Creditor (1920), 89 L. J. K. B. 
432 5 [1020] B. & 0. R. 1, D. C. 

1357. Add. Annotation: — Refd. Be A Debtor, 
Ex p. Petitioning Creditor (1920), 89 L. J. 
K. B. 482. 

1357a. Reasonable prospect of satisfac- 

tion of debts.] — Where a debtor applies for 
the adjournment of a petition, the ct. should 
be satisfied that there is a reasonable prospect 
of the debts being satisfied, & the ct. should 
be put in possession of every possible in- 
formation as to the position of debtor, & as 
to the position of the negotiations which, it 
is said, will result in obtaining funds for the 
payment of his debts. — Re Bowen, Ex p. 
The Debtor, [1924] B. & C. R. 32, C. A. 

1366a. Agreement to withdraw — BUI of exchange 
given in consideration of — Void.] — Davis 
v. LLolding (1830), 1 M. & W. 159 ; 1 Gale, 
380 ; Tyr. & Gr. 371 ; 5 L. J. Ex. 102 ; 150 
E. It. 388. 

Annotations : — Reid. Belcher r. Sambourno (1844), 0 Q. B. 
414 ; Smith v. Salzmumi (1854), 9 Excli. 635 ; Whit- 
moro v. Farley (1881), 14 Cox, C. C. 617. 

1367a. After receiving order made.] — A 

creditor who presented a petition in bkpcy. 
against debtor failed to disclose a charge 
which had been given liim by debtor some 
years previously. The registrar allowed the 
creditor to amend his petition after a re- 
ceiving order had been made : — Held : apart 
from amending the petition, it was doubtful 
whether the receiving order could be set 
aside on the ground of the omission to state 
the security ; but there was power to amend 
the petition even after the making of the 
receiving order.— -Be A Debtor (No. 1607 of 
1921), [1922] 2 K. B. J09 ; 91 L. J. Ch. 471 ; 
127 L. T. 344 ; 38 T. L. R. 674 ; 06 Sol. Jo. 
472 ; [1922] B. & C. R. 9, C. A. 


Part IV. — Receiving Order. 

1453. Add. Annotation : — Refd. Re A Debtor, Ex p. Petitioning Creditor (1920), 89 L. J. 

[1927] 2 Oh. 307. K. B. 432. 

1454. Add. Annotation : — Consd. Be A Debtor, 1462. Add. Annotation : — Expld. & Dlstd. Re A 


PART III. SECT. 1, SUB-SECT. 4. 

1202 i. Within six months — When 
lime begins to run — Ceasing to meet 
liabilities. > — W here A. had failed to 
pay liabilities on their due dates 
eighteen months prior to the presenta- 
tion of the bkpcy. petition against 
him : — Held : the mere continuanoe of 
the failure to pay the same liabilities 
could not be said to be an act of 
bkpcy. ooenrring within six months 
before the presentation of the petition. 
— Brown v. Kell r- Douglas & Co., 
[19231 2 D. L. E. 738 ; 32 B. C. K. 
143 : [1923] 1 W. W. A. 1340. — CAN. 


PART III. SECT. 3, SUB-SECT. 1. — B. 

u L — — .] — All members 

of the firm must be named in a petition 
for a receiving order against a partner- 
ship. — Re Cluff Brothers, [1925] 4 
V. L. R* 721.— CAN. 

PART IIL SECT. 3, SUB-SECT. 2. 
1261 i. - On partners .] — All 
members of the firm must be served 
with a petition for a receiving order 


against a partnership. — He Cluff 
Brothers, L1925] 4 D. L. R. 721.— 
CAN. 

1275 11. By whom — Solicitor .) — 

Re X. (1920), 59 D. L. li. 617; 1 
O. B. R. 459.— CAN. 

PART III. SECT. 3, SUB-SECT. 12. 

1379 ill. .] — Re Little, 

[1925] 1 D. L. K. 395 ; 56 O. L. It, 
196 ; 5 O. B. R. 244 ; revsg. t [1924] 2 
D. L. R. 1172.— CAN. 

PART III. SECT. 3, SUB-SECT. 13.— B. 

140811. .] — Whore a judge 

before whom a bkpcy. petition was 
being tried had no knowledge of the 
law of another province, 5c a question 
arose concerning that law 4c no sent 
the ease over to be tried in a com- 
petent ct. in that province : — Held : 
this was a reasonable course to pursue. 
— Re Fair weathers, Ex p. Montreal 
(City) (1921), 2 a B. R. 342.— CAN. 

PART IV. SECT. 1. 

1469 ii. - — Authorised assignment 

i rra 


made before conditions of composition 
deed fulfilt((l.]—Re LlPSON, 11923J 3 
D. L. li. 1171 ; (1922), 52 0. L.K. 352 ; 
2 <J. B. It. 488.— CAN. 


PART IV. SECT. 2, SUB-SECT. 1. 
e. Road now ** 1401 I.” 

146t ii. Authorised assignment — Be- 
tween service cfe* hearing of bankruptcy 
petition.} — Bkpcy. Act, b. 4 (6), does 
not apply where debtor, with the 
palpable intention of choosing Ids own 
trustee, makes an assignment after 
bo has been served with a petition in 
bkpoy. & bef ore tbe return of the notice 
of hearing . — lie Croteau & Clark Co., 
Ltd., [1920 J 4 8 O. L. 11. 359; 65 

D. L. It. 4J3 ; 1 C. B. It. 304.— CAN. 

1461 ill. After hut on same day 

as presentation of petition <£* appoint- 
ment of interim receiver .} — Although 
after the presentation of a petition in 
bkpoy. Sc appointment of an interim 
receiver debtor on the same day 
makes an assignment for the general 
benefit of his creditors to an authorised 
trustee other than the one asked for 
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English and J£mj j ibk Ditucsr Sfjmmjomxsnt. 


Debtor, Ex p. Petitioning Creditor (1920), ■ 
89 B. J. K. B. 432. I 


1467. Add. Annotation : — Consd. Jte J«\»i<lei 
v. Fonlei (1927), 90 B. J. (’ll. 314. 


Fouler I 


1482. Citations : — For “ 54 B. Jo. 444 ; 148 

L. T. Jo. 178 ” read “ 89 L. J. K. B. 40.” 


1483a. Debtor claiming indemnity — As surety for 
contingent liability of petitioning creditor.] — 

Petitioning co., of which debtor was formerly 
chairman, had lent debtor a large sum oi 
money, A recovered judgment against him 
(on balance of account) for £2,005. A re 
ceiving order was made in the county ct 
from whicli debtor appealed, alleging that 
he had become surety for the co. for their 
bank overdraft with a limit of £5,000, A that 
he was entitled to be indemnified against 
this liability. No payment had been made 
by debtor on account of the bank over- 
draft. At a creditors’ meeting tho creditors 
were of opinion that debtor was insolvent A 
there was no alternative but bkpcy. : — Held : 
on the facts, petitioning creditors’ obligation 
to indemnify debtor as surety in respect of 
his contingent liability lor a debt due from 
petitioning creditors to a bank did not con- 
stitute “ sufficient cause ” for the dismissal 
of the petition . — Re A Debtor (No. 13 of 
1922), Exp. The Debtor, [1923] B. A C. K. 
54, C. A. 

1489. Add. Annotation : — Consd. Rc Forder, Forder 
r. Forder (1927), 96 L. J. Ch. 314. 


1494. Add. Annotation Apld. Re A Debtor, 
Ex p. Newburys (1920), 95 L. J. Oh. 199. 
1496. Add. Annotation : — Refd. Re Debtor, Ex p. 

Debtor, [1918-19] B. A C. It. 221. 

1498. Add. Annotation : — Generally, Mentd. Rc 
Dee, Ex p. Grunwaldt, [1920] 2 K. B. 200. 
After this case add “ Compare No. 797a, 
ante.” 


1500. Add. Annotations : — Distd. Rc Debtors 
Ex p Debtor (1922), 92 D. J. Ch. 120. Reid, 
llawkuib A Sunderland v. Ducli^ (1921) 90 
D. J. K. 13. 913 ; Rc A. A M., [1920] Ch. 274. 
Mentd. Rc A Debtor, [1922] 2 Jv. B. 109. 


1500a. Order against firm “other than ” partner 
not served with bankruptcy notice.] — Ri 

Debtors (No. 807 of 1922), Ex p. Debtor, 
No. 887a, ante. 


1508. Add. Annotations : -Apld. Re A Debtor, 
[1022J 2 K. B. 109. Consd. Rc Debtor^, 
Ex p. Debtor (1922), 92 D. J. Ch. 120 ; 
Refd. R( A. A M„ [1920] Ch. 274. Mentd. 
Hawkins A Sunderland v. DuclitS (1921), 90 
H. J. K. B. 913. 


1513. Add. Annotation : — Refd . R( A Debtor , 
[1920] 1 K. B. 401. 

1515a. Application opposed by official 

receiver.] — Where debtor applies to the 
registrar in bkpcy. to rescind a receiving 
order made against him, on the ground that 
all his debts have, since the making of tho 


order, been paid in full, & tin official 
states that in his opinion tin receiving oi , 
should not be rescinded until debtor 
undergone a public examination, the r‘ o L„ 
by that opinion, though in t , 
independent exercise of his discretion i, 
ought to give proper weight thereto . — Rc \ 
Debtor (No. 440 of 1918), [1920] 1 K. it 
461 ; 89 D. J. K. B. 118 ; 61 Sol. Jo. 141 
[1920] B. & C. R. 31 ; sub nom. Re A Debtor 
Exp. The Debtor v. Petitioning Creditors 
A Official Receiver, 122 L* T. 854, C. A 

1519a. All debts paid in fuHJ — Re a 

Debtor (No. 446 of 1918), No. 1515a, ante. 

1520. Add. Citations : — [1920] 1 *K. B. 461 ; 89 
L. J. K. B. 113 ; 122 L. T. 354 ; [1920] 

B. A C. R. 31. 

1541a. Failure to disclose security-]— 

Re A Debtor (No. 1507 of 1921), No. 1367a, 
ante. 

1545a. Sequestration in Scotland .] — Rc A 

Debtor (No. 199 of 1922), No. 389a, ante. 

1548a. Power to make charging order 

on balance of funds in court.] — A debtor, 
against whom a receiving order had been 
made, paid money into ct. to satisfy his debts 
in full. The receiving order was then 
rescinded by an order which directed the 
official receiver, after paying the debts A 
deducting his costs, charges A expenses, to 
pay the balance in his hands to debtor. 
A subsequent unsatisfied judgment creditor 
applied to the registrar in bkpcy. for a charg- 
ing order upon the balance of the funds m 
the hands ot the official receiver : — Held : (1) 
the registrar had jurisdiction to make th( 
order ; (2) the registrar’s jurisdiction was 

derived through the jurisdiction of the judge 
of the High Ct. to whom for the time being 
bkpcy. matters were assigned exercising Ins 
bkpcy. jurisdiction. — Re Prior, Ex p. Prior, 
L1921] 3 K. B. 333 ; 90 L. J. K. B. 1222 ; 
sab nom. Re Debtor, Ex p. Debtor (No. 
718 or 1920), 125 D. T. 727; [1921] B. A 

C. R. 121, C. A. 

1552a. Receiving order discharged subject to 

condition — Condition not fulfilled — Rescission 
of discharging order.] — Debtor, a barrister, 
was entitled on the death of his mother to a 
vested remainder in tail of considerable value. 
llis mother was seventy-five. The petition 
was filed on July 19, 1923. His present 
indebtedness amounted to about £6,000 A 
negotiations for a loan for that amount with 
an insurance co. had been going on since 
July 16, 1923. Owing to a delay in raising 
this loan, the registrar had made a receiving 
order on Nov. 21, 1923, from which debtor 
appealed ; A upon debtor undertaking 
during the interval necessary to raise the 
loan, to insure his life immediately, i.e. from 
Dec. 1, 1923, to Jan. 1, 1924, in order that, 
in tho event of his death during that period, 


in tho pot it ion, tho ot. >ull hear tlio 
petition on tts return A muy intuit tho 
same Sc appoint us trustee tho poison 
named t heroin. — Jte l^uoaursun r 
Farmkiw Co., Ltd., 11921) 3 \V. \V. li. 
205 ; 1 C B. It. 551. — CAN. 

1461 Iv. .1 — Motion l»y a credi- 
tor for a receiving older, after debtor 
had made an authorised assignment, 
dismissed as unnecoH&aiy, but with- 
out prejudioo to it*> being renewed 
if any necessity should arise . — lie 
Waterhouse (Thomas) & Co. (1921). 


0-1 XL I.. It. 518 ; 5 ) O. L. It. 476 — 

CAN. 

1464 i. A To other creditor - Other 
fanhtie* for realising dibi.] — It is a 
sulbcieut euuse for i eluding a receiving 
order that tho judgment creditor has 
equally good facilities for realising 
under the judgment itself, & that 
then' i > no other creditor. — J?e Stone, 
11925) 4 D. L. H. 518.— CAN. 

•p. Dtbtor in position to pay .] — 
If debtor is in a position to pay 

ISO 


etitioning cieditoi, no receiving Older 
ugbt to bo made against him without 
iving him some opportunity of paying 
r securing the debt. — JRe Maguire, 
1923) 1 D. L It. 1186 ; 51 O. L. R. 63 ; 


h. . j — Tho ot. refused an oidor 

sequestrating a debtor’s estate when 
it was dear that tho sequestration 
would not be for the benefit of tho 
creditors. — F indlay v. Beetau (1921), 
42 N. L. It. 3 9.— S. AF. 
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the unsecured creditors might be safeguarded, 
the Ct. of Appeal allowed the appeal, dis- 
charged the receiving order Sc dismissed the 
petition without prejudice to another petition 
being presented if the loan was not carried 
through Sc petitioning creditors’ debt not 
paid on or before Jan. 1, 1924. Up to 
Dec. 20, debtor had not insured his life 
pursuant to his undertaking Sc petitioning 
creditors then moved to commit debtor for 
contempt. The Ct. of Appeal allowed debtor 
three hours within which to insure his life, 
& a certificate being produced showing that 
this had been done, the ct. made no order 
except that debtor should pay the creditors’ 
costs. Subsequently debtor having again 
broken his undertaking by not completing 
the insurance on his life, the Ot. of Appeal 


rescinded their order, with the result that 
the receiving order stood as originally 
made by the registrar. — Be A Debtor, Ex p. 
The Debtor (No. 1088 op 1923), [1924] 
B. & 0. R. 1, C. A. 

1554. Add. Annotations : — Mentd Maatschappij 
voor Fondsenbezit v. Shell Transport & 
Trading Co., [1923] 2 K. B. 16(5 ; Knight v. 
Ponsonby, [1925] 1 K. B. 645. 

1669. Add, Annotation : — Consd. Be Forder, Fordor 
v, Fordor, [1927] 2 Oh. 291. 

1570. Add, Annotation : — Apld. Be A Bankruptcy 
Notice, [1924] 2 Oh. 76. 

1579a. Effect of — On transactions pending 

appeal from receiving order.] — Be Wiozell, 
Ex p. Hart, No. 1893a, post. 


Part V. — Adjudication Order, 


1603. Add, Annotations : — Refd. Be Wilson, Ex p, 
Sal am an, The Trustee v. Keith, Prowse 
(1925), 133 L. T. 814; Be Wait, T1927j 1 Ch. 
606. Mentd. Be Wigzell, Ex p. Hart, [1921] 
2 K. B. 835 ; Be London County Commercial 
Reinsurance Office, [1922] 2 Ch. 67 ; Scran- 
ton’s Trustee v, Pearse, [1922] 2 Ch. 87. 

1619. Add, Citation : — 11 Cox, C. C. 360. 

1620. Add. Annotation : — Refd. Hawkins & Sun- 
derland v. Duchd (1921 ), 90 L. J. K. B. 913. 

1624. Add. Annotation : — Consd. Hawkins & Sun- 
derland v. Duchd (1921), 90 L. J. K. B. 913. 

1625. Add. Annotation : — Refd. Hawkins & Sun- 
derland v. Ducli6 (1921), 90 L. J. K. B. 913. 

1627. Add. Annotation : — Mentd. Be Cooke, 
Winckley v. Winterton, [1922] 1 Ch. 292. 

1636. Add. Annotation : — Consd. Be Griffiths, 
Jones v. Jenkins, [1 926 J Ch. 1007. 

1637. Add. Annotation : — Dbtd. Be Griffiths, Jones 
v. Jenkins, [1926] Ch. 1007. 

1642. Add. Citation : — 39 L. J. Bey. 46. 

1646. Add. Annotation ; — Mentd. R. v. Customs & 
Excise Comps., Ex p. Pegler (1927), 96 L. J. 

K. B. 997. 

1647* Add. Annotation : — Refd. Holden v. South- 
wark Corpn., [1921] 1 Ch. 550. 

1656. Add. Annotation : —Consd. Be Boulton, Ex p- 
Moncrieff v. Official Receiver (1926), 135 

L. T. 461. 

1657a. .] — The partners of a firm, 

which was heavily indebted to the firm’s 
bankers, formed a limited co. to take over the 


debt. They then, with the consent of the 
principal creditors of the firm, gave the bank 
a joint & several guarantee for payment of 
the transferred debt & of any sums due to 
the bank from the co. Upon the subsequent 
bkpey. of the firm Sc the individual partners : 
— Held : (1) bkpts. had by the guarantee 

contracted a “ debt provable in the bkpey. 
without having at the time of contracting it 
any reasonable or probable ground of expecta- 
tion of being able to pay it” within 1914 
Act, s. 26 (3) (d), which covered not only a 
new & original debt, but also a debt in renewal 
of or in substitution for a previously existing 
debt, & their discharge must be suspended 
for a period of two years ; (2) the ct., upon 
the particular facts of f he case, granted each 
partner a certificate Hint his bkpey. was 
“ caused by misfortune without any mis- 
conduct on his pari,” the certificate to 
operate when the discharge took effect. 
Circumstances which may constitute “ mis- 
fortune without any misconduct ” within 
sect. 26 (4), discussed. — Be BOULTON 

Brothers & Co., [1927] 1 Ch. 79; sub nom. 
Be Boulton Brothers Sc Cc„ Ex p. Mon- 
crieff v. Official Receiver, 96 L. J. Ch. 
90 ; [1927] B. & C. R. J, C. A. 

1667. Add. Annotation : — Refd. Be Debtors, [1927] 
i Ch. 19. 

1670. Citation .-—For “ 26 L. J. Bey. 29 ” read 
“ 36 L. J. Bey. 29.” 

1679. Add. Annotation : — Mentd. McDonald v. 
Nash, [1924] A. C. 625. 


PART IV. SECT. 6. 

1554 i. In general — Debtor consenting 
to order.] — Where a petition for a 
receiving order has boon filed & served, 
debtor should not make an authorised 
assignment, but should notify petition- 
ing creditor, or his solr., that he, the 
debtor, consents to a receiving order. — 
Re Lalondk, [1924] 1 D. L. It. 1018 ; 
55 O. L. It. 279 ; 4 0.8. H. 410.— CAN. 

st. On person holding himself out 
as member of partnership.] — A re- 
ceiving order made against a partner- 
ship will include a person who has 
held himself out as a member thereof. 
— Re Main Cloak Co., £1925 J 1 
D. L. It. 290. — CAN. 

PART IV. SECT. 7. 

1575 ii. To enable debtor to pay.] 

— A receiving order directed not to issue 


for seven days & not then to issue 
if petitioner’s claim, Including tho 
costs of tho petition, satisfied. — lie 
Maguire, £19231 1 D. L. It 118G: 51 
O L. It. 03: 3 C. Ii. It. 880. CAN. 

PART V. SECT. 1. 

d i. Want of assets .] — 

Whore there are no assets the making 
of an order for adjudication is in the 
discretion of tho ct . — Re Bahakat, 
[1920] N. Z. L. R. 134.— N.Z. 

1508 ill. .1 — Sequestration 

of tho estates of a debtor was pro- 
nounced in tho sheriff ot. of L. in 1900. 
The trustee was subsequently dis- 
charged, but bkpt. never obtained bis 
discharge. He, however, continued to 
carry on business & incurred new debts. 
In 1922 one of tho new creditors pre- 
sented a petition in tho samo ot. for 


sequestration of debtor’s estates : — 
field : in tho circumstances Bkpey. 
(Sect land) Act, 1913 (c. 20), s. 10, did 
not make incompetent a new award of 
sequestration. — Cook v. M ‘Do u gall, 
[1923] S. C. 86.— SCOT. 


PART V. SECT. 2, SUB-SECT. 1. 

•V. On chattel mortgage by debtor.] — 
The validity of a chattel mtge. given 
by debtor who is subsequently ad- 
judicated bkpt. must be determined 
as at the timo of such adjudication. — 
Re Saunders Alberta Collieries, 
Ltd., [1925] 3 D. L. 11. 323 ; [1925] 2 
W. R. 122 ; 5 C. B. R. 727.— CAN. 


PART V. SECT. 3, SUB-SECT. 8. 

• (p. 188) i. In filing petition — 

Creditor prejudiced 1 — RcRastie, [1920J 
N. Z. L. R. 428.— N.Z. 
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1781. Add. Annotation ReW. He Debtors, 11927] 
I Oh. 19. 

1735. Add. Annotation : — Retd. McDonald v. Nash, 
[1924] A. 0. 626. 

1766. Add . Annotation : — Refd. Re Forder, Forder 
v . Fordei, [1927] 2 Ch. 291. 

1771. Add. Annotation : — Reid. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291 . 

1775a. Surplus assets after payment of com- 

position.] — -Bkpt. made a composition with 
nis creditors, which was approved, & the 
cash required to satisfy the composition 
having been deposited with the official 
receiver, the adjudication was annulled, but 


the order annulling the adjudication contained 
no reference to the vesting of surplus assets : 
— Held: although the order of annulment 
contained no express provision as to the 
vesting of any surplus assets, on payment of 
the composition the estate of debtor, i.e. the 
surplus after satisfying the composition, 
would, by necessary implication, revest in 
debtor. — Flower v. Lyme Regis Corpn., 
[1921] 1 K. B. 488 ; 90 L. J. K. B. 866 ; 124 
L. T. 463 ; 37 T. L. R. 145 ; 65 Sol. Jo. 133 ; 
[1920] B. & C. R. 138, O. A. 

1781. Add. Annotation : — Refd, Re Forder, Forder 
v . Forder, [1927] 2 Ch. 291. 


Part VI. — Official Receiver, Special Manager, and Interim 

Receiver. 


1808a. On grant of administration — Estate of un- 
discharged bankrupt — Whether estate of 
trustee divested — After-acquired property.] — 

An order under 1914 Act, b. 130, for the 
administration of the estate of a deceased 
undischarged bkpt. according to the law of 
bkpcy. is not a second or subsequent receiving 
order or adjudication within s. 39 so as to 
divest the estate of the trustee in bkpcy. in 
favour of the official receiver under the 
administration order ; but bkpt.’s estate, 


including any after-acquired property, re- 
mains vested in his trustee in bkpcy . — Re 
Sarjeant, [1923] 2 Ch. 302 ; 129 L. T. 825 ; 
/mb nom. Re Sarjeant, Ex p. Official 
Receiver, 92 L. 3 . Ch. 626 ; [1923] B. & 
C. R. 63, 

1826. Add. Annotation : — Refd. Re A Debtor, 
[1920] 1 K. B. 461. 

1863. Add. Annotation : — Refd. Everett v. 
Griffith*, [3 920] 3 K. B. 163. 


Part VII. — The Trustee and 

1889. Add. Annotations Consd. Re Wigzell, Ex 
p. Hart, [1921] 2 K. B. 835 ; Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. Dlstd. Re 
Wilson, Ex p. Salaman, The Trustee v. 
Keith, Prows© (1926), 133 L. T. 814. Refd. 

Re London County Commercial Reinsurance 
Office, [1922] 2 Ch. 67; Re Wait, [1927 1 
Ch. 600. 

1890. Add. Annotations: — Consd. Scranton’s 
Trustee v. Pearse, [1922] 2 Ch, 87. Dlstd. Re 
Wilson, Ex p. Salaman, The Trustee v. 
Keith, Prowse (1926), 133 L. T. 814. Refd. 

Re Wigzell, Ex p. Hart, [1921] 2 K. B. 836 ; 

Re London County Commercial Reinsurance 
Office, [1922] 2 Oh. 67, 

1892. Add. Annotation : Mentd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

1893. Add. Citations : —122 L. T. 36; [1918-19] 

B. & C. R. 249. 

Add. Annotations : — Consd. Re Wigzell, Ex p. 
Hart, [1921] 2 K. B. 835; Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. Dlstd, 

Re Wilson, Ex p. Salaman, The Trustee v. 
Keith, Prowse (1925), 133 L. T. 814. 

1893a. Duty not to take advantage of mistake 


Committee of Inspection. 

of fact.] — A receiving order was made 
against a debtor, who thereupon applied for 
& obtained a stay of the advertisement of' 
the receiving order & all proceedings there- 
under pending an appeal therefrom. The 
appeal was subsequently dismissed & an 
order was made adjudicating him bkpt. At 
the date of the receiving order bkpt. had an 
account at a bank. After the making of the 
receiving order & pending the hearing of the 
appeal bkpt. paid into the bank £105 which 
ho had collected from his debtors, & drew 
out of his account £199 The bank acted in 
good faith A received & paid those sums in 
the ordinary course of business without 
knowing that & receiving order had been, 
made against bkpt. The trustee in bkpcy. 
claimed a declaration that the sums paid 
into the bank after the date of the receiving 
order vested in him as trustee s — Held : (1) 
the sums paid into the bank by bkpt. after 
the date of the receiving order became by 
virtue of 1914 Act, as. 18 <1)» 37 (1), 38 (a), 
the property of his trustee in bkpcy. ; (2) the 
bank were not entitled to credit themselves 
with the payments out to bkpt., as those 


PART VI. SECT. 8. 

*w. When court will appoint .] — 
Petitioner must convince the ct. that 
an interim reoeivor is necessary to 
protect the creditors’ interests.— He 


m i. .] — He Canadian Goal 

Supply. Ex p. Staples Bell Iso., 
D. L. R. 831 ; 4 0. B. B. 677. 

as. Order of appointment containing 
undertaking as to damages bv petitioning 
eredtior^undertaking not dtseharoed on 
termination of appointment ] — He Jack- 


son, [19261 1 D. L R. 1189; 68 
O. £. R. 489.— CAN, 

PART VII. SECT. 1. 
sa. Representative ofcredttors—Ta 
enforce rights.b—Re HMWB . Ex p. 
Goldstein, lldtlj 8 D. L. K. 101 ; 4 
C. B. R. 84 ' 



VoL IV. — Bankruptcy, Cases 1898a— 1901. 


transactions took place after the date of the 
receiving order & were therefore not pro- 
tected by sects. 45 & 46 ; (8) there was 
nothing dishonest in the trustee enforcing 
the rights given to him by the Act, & the 
action of the ct. in staying the advertisement 
& proceedings could not operate in any way 
in derogation of the rights of the trustee. — 
Re Wigzell, Ex p. Hart, [1921] 2 K. B. 
836 ; siib worn* Re Wigzkll, Ex v. Trustee. 
90 L. J. K. B. 897 ; [1921] B. & 0. R. 42 ; 
sub worn. Re Wigzell, Ex v. Trustee v. 
Barclays Bank, Ltd., 125 L. T. 361 ; sub 
worn. Re Wigzell, Hart v. Barclays Bank, 
37 T. L. R. 626; 65 Sol. Jo. 493, C. A. 

— ^ 8 Jr° 0*) Distd. Re Wilson, Ex p. Salomon, 
Keith » Prowse (1925), 133 L. T. 814. As 
™ (.3) Consd. Scranton's Trustee v. Pearse, [1922] 2 Ch. 87. 
K®*d. Re London County Commercial Reinsurance Office, 
[1922] 2 Ch. 67. 


1894a. Duty to recover statutory debt.] — 

In 1919 debtor paid deft., a bookmaker, 
various cheques for bets lost on horse racing, 
Sc these cheques were cleared through various 
banks, as holders. On Aug. 30, 1920, debtor 
was adjudicated bkpt. & on Mar. 30, 1921, 
his trustee in bkpey. by the direction of his 
committee of inspection, commenced an 
action to recover £955, the amount admitted 
to be due, if recoverable. The action was 
transferred to the judge in bkpey. under 
Bkpey. Rules, 1915, r. 123. Deft, took the 
point that such an action ought not to be 
brought by an officer of the ct., as the claim, 
however legal, was practically dishonest, & 
that all cts. must apply the rule in Re Condon , 
Ex p. James , No. 60, ante: — Held: the 
claim the trustee in bkpey. was seeking to 
enforce was in respect of a debt which under 
Gaming Act, 1836 (c. 41), s. 2, & the decision 
of the House of Lords in Sutters v. Briggs (see 
Gaming Sc Wagering, Vol. XXV., p. 418, 
No. 213), was a statutory debt, Sc there was 
nothing in Re Condon, Ex p . James, or in 
any of the cases in which the rule in that 
case had been followed, which entitled the 
ct. to say that if Sc when a right of action 
in respect of such a debt vested in a trustee 
in bkpey., it was a dishonest or dishonourable 
thing for him as an officer of the ct. to enforce 
it, & judgment for the trustee in bkpey. must 
be entered in the action for the amount 
claimed. — 8cranton’s Trustee v . Pearse, 
L 1022 ] 2 Ch. 87; 91 L. J. Ch. 579; 127 
L. T. 698 ; 38 T. L. R. 629 ; 06 Sol. Jo. 503 ; 
[1922] B. & C. R. 52, C. A. 


Annotation : — Retd. Re Wilson, Ex p. fialaman. The Trustee 
v. Keith, Prows© (1925), 133 L. T. 814. 


1894b. Duty to act equitably — Recovery of 

money paid to bankrupt with approval of 
official receiver.] — On June 26, 1924, a 
receiving order was made against W. on 
a petition presented on May 25, 1924, in 
respect of an act of bkpey. on May 1 , 1924. 
W. was a promoter oi boxing contests Sc 
had in view at the date of the presentation of 
the petition boxing competitions, one of wliich 
was held at the Stadium, Wembley, on 
Aug. 9, 1924. He appealed against the 
receiving order, Sc pending that appeal the 
receiving order wae not gazetted. His appeal 


having failed it was then gazetted on July 29, 
1924. At an interview between W., his 
solr,, the solr. for the Wembley authorities 
& A., the assistant official receiver, who under 
Bkpey. Rules, 1915, r. 316, represented the 
official receiver, A. was told of the proposed 
boxing contest & the judge held on the 
evidence that at the interview W. told A. he 
desired notwithstanding the receiving order 
to bo allowed to stage the contest as the only 
hope of providing assets to meet the claims 
of hie creditors, Sc that it was arranged he 
could do so without any interference by the 
official receiver, on W, undertaking not to 
use the proceeds of the sale of tickets for his 
private purposes but only for discharging 
the expenses of the staging of the contest 
& to hand over any balance to the official 
receiver. On that arrangement being made 
W. proceeded with the negotiations for the 
contest Sc an agreement was executed by 
which he gave the Wembley authorities 
the right to collect all moneys paid for 
tickets at the turnstiles, & they were to have 
those moneys as a security for the payment 
by W. for the use of the Stadium. Various 
ticket agents paid W. for blocks of tickets 
to be sold by thorn to the public. The 
contest, which was held at the Stadium on 
Aug. 9, 1924, only realised after payment 
of all expenses £730 which W. paid to the 
official receiver. On Sept. 6, 1924, W. was 
adjudicated bkpt.. Sc on Sept. 0, S. was 
appointed trustee in the bkpey. On a 
motion by S. to recover from the various 
ticket agentb all sums paid by them since 
the date of the receiving order to W. for 
tickets they had bought from him Sc to 
recover the money collected by the Wembley 
authorities at the turns! iles : 1/cld : A. had 
power to give his sanction to W.’s receipt of 
the proceeds of the sale of tickets to bo applied 
by him in discharging expenses Sc the trustee 
in bkpey. was bound by the sanction so 
given, but even if he were not so bound Sc 
even if A. exceeded his powers the trustee 
could not take the benefit of W.’s activities 
without accepting their burden. Sc the pay- 
ment to W. of the moneys which the trustee 
claimed, being the diroet result of the leave 
obtained by W. from A. to stage the boxing 
contests, it would be inequitable & unjust 
to make resps. pay these moneys over again 
for the benefit of W.’s creditors & to hold 
that the charge given to the Wembley 
authorities was nugatory.- -Tie Wn son. Ex p. 
Salaman, 11920] Ch. 21; 96 L. J. Ch. 58; 
133 L. T. 814 ; 70 Sol. Jo. 65; [1925] B. Sc 
C. R. 90. 

1895. Add* Annotations : — Consd. Re Wigzell, Exp . 
Hart, [1921 J 2 K. B. 835 ; Scranton’s Trustee 
v. Pearse, 1 1 922] 2 Ch. 87 . Distd. Re Wilson, 
Ex p, Salaman, The Trustee v. Keith, Prowse 
(1025), 133 L. T. 814. 

1896. Add. Annotations : — Consd. Re Stokes, Ex p. 
Mellish, [1919] 2 K. B. 256 ; Re ThoUusson, 
Ex p. Abdy, [1919) 2 K. B. 735. 

1901. Add* Annotation : — Mentd. Christoforidcs 
v. Terry, [1924] A. 0. 560. 


PART V1L SECT. 2, SUB-SECT. 2. 

. 1911 U. .) — Re London 

Bridge Works, ltd. (Ont.), [1928] 4 
D. L. R. 1121.— -CAN. 

k U Not secured creditor who has 


not valued security.) — Re London 
Bridge Works, Ltd. (Ont.), [1928] 
4 D. L. R. 1121.— CAN. 

1948 i. Who may appeal against 
decision on election — Custodian not 


being creditor.} —Tho custodian ap 
pointed by the official receive! after au 
authorised assignment under Bkpey 
Act, if ho is not a creditor of the 
assignor, is not entitled to appeal from 
the decision of the official rooetver aa 
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2007. Add . Annotation : — Mentd. Toronto Ry. v. 
Toronto City, [1920] A. C. 440. 

2028a. .] — Where a trustee in bkpcy- 

with the sanction of the committee of in- 
spection employs a solr. to do particular 
business, the principle on wliich the solr.’s 
bill of costs against the trustee is to be taxed 
is that of solr. & client, not as between solr. 
& his own client but that of ” where the client 
& others are interested in a common fund,” 
i.c. bkpt.’s estate, & on such a taxation the 
taxing master is not bound to allow copies 
of documents supplied to counsel at his 
request, nor the whole amount of the fees 
paid to counsel on the written authority of 


the trustee. But where the trustee has 
honestly sanctioned an expenditure which is 
not excessive, the taxing master should take 
a liberal view as far as possible in allowing 
the amounts against the estate which have 
honestly been incurred on behalf of such 
trustee. — Re Lavey, Ex p. Cohen & Cohen, 
[1921] 1 K. B. 344 ; 90 L. J. K. B. 246 ; 124 
Li. T. 572 ; [1920] B. & C. R. 171. 

2064. Add. Annotation : — Mentd. Christoforides v. 
Terry, [1924] A. O. 566. 

2071. Add. Annotation : — Mentd. Christoforides v. 
Terry, [1924] A. C. 506. 

2101. Add. Annotation : — Mentd. Christoforides v. 
Terry, [1924] A. C. 500. 


chairman of tbo first mooting of 
creditors who, after passing on tho 
admission or rejection of proofs of 
claim for the purpose of voting, has 
declared a certain person elected as 
trnHtco. — He McCoubkky, (111241 2 

D. L. H. 1123 : 111)24] 2 W. W. It. 348 ; 
4 C. B. It. 642.- CAN. 

PART VII. SECT. 2, SUB-SECT. 6. 

1059 II. Conflict of interest & 

duty.] — Whore a trust eo was an 
authorised trustee in the bkpcy. of a 
limited co., & cortnm directors Sc 
shareholders of the latter, having largo 
claims against debtors’ estate, were 
also shareholders of the trust co., one 
being also a director, it was considered 
undesirable that the trust co. should 
continue to act, Sc another trustee was 
appointed. — He Biiaw (Walter W.) 
Co., Ltd., 111)221 3 W. W. It. 119; 
68 D. L. 11. 610.— CAN. 

PART VII. SECT. 4, SUB-SECT. 2. 

■b. To employ bankrupt at rc- 
mum ration - Approbation of court.) — 
Held : the employment of bkpt. & tho 
terms of his employment, including his 
remuneration, must have the appio- 
hatlon of the ot. ; tho subseuuent 
approbation is unauthorised by Bkpt. 
& Insolvent Act, 1857, s. 276. — He 
Mack ay, MoGurNNEHH v. Rollings- 
heap (11)21), 65 1. L. T. 81).— IR. 

bo. To aertpt lenders. 1 — When the 
trustee is accepting tenders, ho must 
have the wiltton authority of tho 
inspectors to do so. — He Brown Taxi 
Co. Ac Detroit Radiator Co. (1922), 
65 1). L It. 130.— CAN. 

ad. To dispose of property. ] ■ — 
When the trusteo Is soiling stock or 
transferring property ho must have 
tho unit on authority of tho inspectors 
to do so. — He Brown Taxi Co. Ac 
Detroit Radiator Co. (1922), 65 
D. L. It. 136.— CAN. 

1983 I. Payment — Homer to make— -To 
compute control t.) — Debtor agreed to 
purchase goods on condition that 
should ho fail to complete payment ho 
should lose all the money paid. When 
all the payments had been made save 
the last one debtor became bkpt. : — 
Held • the trustee might pay the last 
instalment Ac retain the goods.— Hr 
Lkmif.ux Ac Copping Motor Distki- 
BUTOR1KN (1922). 69 D. L. It. 105 ; 1 
C. B. It. 404.- CAN. 

PART VII. SECT. 6. SUB-SECT. 1.— A. 

1. Some creditors not notified.) 

t tho trustee discovers that he lias 
failed to send to some of the creditors a 
notice Intended to be sent to all, he 
should notify those who liaVo been 
overlooked to flic their proofs Sc should 
advise them of wlint has taken place ; 
it is not necessary to call a new meet- 
ing. — He Canadian Okrkai &r Flour 
Milia Co. (1922), 67 1) L. R. 234 : 61 
O. L. It. 310 ; 2 C. B. .11. 158.— CAN. 

2001 1. To realise to best advantage — 
Acceptance of tenders. 1— ' Tho trust oo 
must be governed by the advice of the 
inspectors & by ordinary business 


judgment in delaying tho acceptance 
of any tender for the purchase of 
debtor’s assets. — Jic Canadian Cereal 
& Flour Mills Co. (1922), 67 L>. L. R 
234 : 51 O. L. R. 316 ; 2 C. 13. It. 158. 
—CAN. 

PART VII. SECT. 5, SUB-SECT. 1.— 

B. (b). 

2008 ii a. Accountant — Charge 

for clerk's time.) — Whore an account- 
ant’s work Is indispensable a trusteo 
under Bkpcy. Act may bo allowed to 
ohargo against tho estate, as a disburse- 
ment subject to taxation, a foe for 
his partner’s work as accountant pro- 
vided tho trusteo renounces any profit 
thoroby accruing to him. But pay- 
ments made to the trustee’s firm for 
the work of its employees mu«t be 
disallowed as disbursements — He 
Bryant, Ibard &Co., 11925] 4 D. L. R. 
157 ; 57 O. L. R. 471 ; 5 C. B. R. 709. 
—CAN. 

af. Costs incurred before appoint- 
ment of inspectors.) — Solrs.’ costs for 
services rendered prior to the appoint- 
ment of inspectors are not taxable 
against the estate. — He Stonerfru 
( 1922), 69 D. L. It. 728 ; [1922] 2 

W. W. R. 1328.— CAN. 

PART VII. SECT. 5, SUB-SECT. 1.— 

B. (o). 

g I. .1 — The taxation of a trusteo 

in bkncy.’s bill of fees & disbursement s 
will bo reopened when it appears 
nrimA facie that improper items have 
been included. Proof that (he taxing 
master did not understand how far the 
inspectors had approved the accounts 
will establish such a pnmA facie case. — 
He J. Btajnlky Wedlock, Ltd., 

1 1 925 J 2 I). L. R. 506 ; 5 C. B. It. 062.— 
CAN. 

2031 I. Basis of taxation of solicitor's 
charges — Amount of costs limited.) — He 
Mkhhervkys, Ltd., [19241 l 1>. L. It. 
1037 ; 4 C. B. It. 493 — CAN. 

PART VII. SECT. 5, SUB-SECT. 1.— 

C. (a). 

2035 i. Order for payment- When 
granted — Proceeds of sale handed over 
to debtor. ]— Where debtor parts with 
property to a trustee who, in fraud of 
creditors, disposes of It & hands over 
the proceeds of the sale to debtor, such 
a fraudulent trustee may be compelled 
to pay to the creditors the money 
which he received as a result of such 
sale. — Cameron v. Moseley, [1923] 
3 D. L. It. 267.— CAN. 

PART VII. SECT. 6, SUB-SECT. 1.— H. 

ak. Trustee giving secret information 
to purchaser of part of estate — Right to 
set aside sale.) — He Davies Footwear 
Co., Underhills, Ltd. r. Barber 
(1923), 53 O. L. R. 467 ; 4 C. B. R. 
131.— CAN. 

PART VII. SECT. 5, SUB-SECT. 2.— A, 

2125 iv a. ** Cash receipts.") 

— Tho trustee is to be confined to flvo 
per cent, of the cash receipts In all 


circumstances, unless the inspectors in 
writing increase tho amount & the ct. 
approvos. — Re Bryant Ibard Sc Co., 
[1925] 4 D. L. R. 157 ; 57 O. L R. 
471 ; 5 O. B. R. 799 ; varying [19251 1 
D. L. R. 847 ; 5 C. B. R. 393.— CAN. 

2125 ivb. Meaning.) 

— He Johnston, [1925] 4 D. L. R. 226. 
— CAN. 


si. Right to priority — Over Crown 
del ts. ] — The trustee Ib entitled to be 
paid his fees & expenses in priority 
to tho Crown. — Re Canadian Carpet 
& Comforter Manufacturing Oo., 
Ex p. A.-G. for Canada, [19241 4 
D. L. R. 1307 ; 5 C. B. It. 54— CAN. 


sm. Oi er claims for taxes .) — A 

trustee in bkpcy. is entitled to retain 
his fees & expenses out of tho estate in 
pnonty to tho Crown’s claim for soles 
taxes. — Re Toronto Metal & Waste 
Co. (1921). 67 D.L. R. Ill ; 51 O. L. It. 
287 ; 2 C. B. It. 138.- CAN. 


an. .] — The claim of tho 

trustee in bkpcy. for his expenses is 
payable in priority to the taxoy owing 
by debtor to a municipality. — Re 
Adams Shoe Co., Ex p. Town of 
I’ENETANIIUISIIENE, [1923J 4 D. L. R. 
927.— CAN. 

sp. .] — Tho trustee in 

bkpcy. ’s claim for his fees & expenses 
always precedes tho Crown’s claim 
for taxc* under War Revenue Tax Act. 
—Re Davis, [1924] 3 D. L. R. 556 ; 4 
C. B. R. 698 — CAN. 

st. Orrr claims by landlord.) — 

If tho landlord’s claim arose antonor 
to that of the Crown's claim for taxes, 
tho trustee’s claim for his fees Sc 
expenses will count after the landlord’s 
claim.- Re Davis, 11924} 3 D. L. It. 
556 ; 4 C. B. R. 698.— CAN. 

Priority of debts generally, sec eases 
in Part XTI., post. 

q i. Power of court to enforce pay- 
ment.) — Tho ct. will not dispose of a 
petition for an order for immediate pay- 
ment of the trustee’s costs.— Men’s 
Attire Registered v. Hart (1922), 
68 D L. R 193; 2 C. B. R. 534.— 
CAN, 


PART VII. SECT. 6, SUB-SECT. 2.— 
B. (b). 

aw. Duty to obtain indemnity — 
Value of estate uncertain.) — Where there 
is any doubt as to the value of the 
estate an authorised trustee should, 
before proceeding with its adminis- 
tration, obtain an indemnity from tho 
creditors. — Re Gump (1921 ), 69 D. L. R. 
202 : 61 O. L. R. 118 ; 2 C. B. R. 56 — 
CAN. 


PART VII. SECT. 6, SUB-SECT. 1.— B. 

2159 !. Receiver hpndina over assets 
to trustee — Whether hen for charges — 
Whether locus standi to impeach 
management of trustee.) — Held : (1 ) the 
interim receiver’s fees & expenses were 
a first charge upon tho assets, Sc should 
be paid in priority to other fees Sc 
expenses, ha tho administration theieof ; 
(2) no one exoept the creditors can 
attack the tnistee upon the ground 
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2163. Add. Annotation : — Mentd. Johnson v. 2176. Add. Annotation : — Refd. Spencer v. Ash- 
Stephens & Carter & Golding, [1923] 2 K. B. worth, Partington, [1925] 1 K. B. 589. 

857. 


Part VIII. — Proof of Debts. 


2344. Add. Annotation : — Co usd. Re Moss, Exp . 

Everitt (1923), 93 L. J. Ch. 98. 

2353. Citations : — Delete “ 1 L. J. Bey. 44.” 
2383. Add . Annotation : — Mentd. Steinberg v. 

Scala (Leeds), [1923J 2 Ch. 452. 

2385. Add. Citations : — ajfg . S. C. stib nom. 
Morgan v. Hardy (1887), 18 Q. B. D. 016, 
C. A. ; revsg. (1880), 17 Q. B. D. 770. 

Add. Annotations : — Refd. Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 322. Mentd. Joyner v. 
Weeks, [1891] 2 Q. B. 31 ; Ajistruther- 
Gough-Calthorpe v. McOscar, [1924] 1 K. B. 
716. 

2411. Add. Annotation:— Mentd. Burrell v. Leven 
(1926), 42 T. L. R. 407. 

2415. Add. Citation: — 1 Ves. & B. 112. 

2429. Add. Citation : — 15 L. J. Bey. 9. 

2455. Add. Annotation : — Mentd. Richmond v. 
Savill , [1920] 2 K. B. 530. 


2459. Add. Annotation : — Mentd. Re Farrow’s 
Bank, [1921] 2 Ch. 164. 

2463. Add. Citations : — ajfg. S. C. sub nom. 
Morgan v. Hardy (1887), 18 Q. B. D. 046, 
O. A. ; revsg. (1886), 17 Q. B. D. 770. 

Add. Annotation: — Refd. Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 322. Mentd. Joyner v. 
Weeks, [1891] 2 Q. H. 31 ; Anstruther- 
Gough-Calthorpe v . McOscar, [1924] 1 K. B. 
716. 

2467. Add. Annotations Refd. Re Lister, Ex p* 
Bradford Overseers & Bradford Corpn., [1926] 
Ch. 140. Mentd. Victoria City v. Vancouver 
Island (Bp.), [1921] 2 A. C. 384 ; Wise v. 
Lansdell, [1921] 1 Ch. 420 
2591. Add. Annotation : — Consd. Spencer v . Ash- 
worth, Partington, [1925 J 1 K. B. 589. 

2597. Add. Citation :— 15 L. .1. Bey. 9. 

2639. Add. Annotation : Mentd. Falcon v. 


that he has mismanaged the estate. — 

Re Gump (1021), 09 D. L. It. 202 ; 51 
O. L. It. 118 : 2 C. 13. R. 56.— CAN. 

2169 II. Before the 

making of the receiving order debtor 
oo. made an assignment to T., an 
authorised trustee, who had no know- 
ledge that a bkpey. petition had been 
filed before the assignment : — II rid : 
T. having acted innocently, ought to 
receive remuneration for his services, 
which must he treated as an expenditure 
of the trustee, ranking ahead of the claim 
of the Crown. — Re Toronto Metal & 
Waste Co. (1921), 67 D. L. It. Ill ; 
51 O. L. It 287 ; 2 C. B. It. 138.— 
CAN. 

PART VII. SECT. 9, SUB-SECT. 1.— 
C. (a). 

•a. For good cause.] —If a trustee 
in bkpey. acts throughout with the 
consent of the creditors, & if his 
appointment as trustee is confirmed 
at a general meeting of creditors, there 
oan be no grounds for dismissing him 
from office. — Langlois v. Lemtre, 
Re Gardner (1922), 65 D. L. It. 128.— 
CAN. 

PART VII. SECT. 10. 

sb. Exercise of powers — Must act 
personally. J — Re Brown Taxi Co. & 
Detroit Radiator Co. (1922), 65 
D. L. R. 136.— CAN. 

2298 i. — i — To consent to appointment 
of solicitor — No particular form necessary 
— Must be specific .) — Re Bryant, 
Isard & Co. (Ont.), 11926) 4 D. L. R. 
440 ; 7 C. B. R. 594 ; varying , [1925) 
1 D. L. R. 34 ; 7 C. B. R. 93.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 1. 

2385 il. Bankruptcy Act , «. 44.) 

— The above soct. does not give persons 
not otherwise entitled to recover from 
bkpt. a right to prove against his estate 
because of an obligation to a third 
person. — Re Excelsior Electric 
Dairy Machinery, Ltd.. J 1923] 3 
D. L. R. 1176; (1922). 52 O. L. R. 
225 ; 2 C. B. R. 599.— CAN. 

•o. Debt due from association pro- 
hibited from dealing on credit system.] 
— Reid : not provable. — Re Kelving- 
ton Grain Growers* Co-operative 
Assocn., [1924] 1 D. L. It. 249.— 
CAN. 


PART VIII. SECT. 4, SUB-SECT. 3.— B. 

2427 i. Bankruptcy of purchaser — 
Part delivery before bankruptcy — Can- 
cellation of contract .] — The innolvent 
co. agreed to buy sugar, to be delivered 
in fixed monthly instalments. After 
certain deliveries had been made the 
sugar oo. intimated that there would 
be no more deliveries until the out- 
standing account for previous de- 
liveries was settled. The insolvent 
co. made no demand for deliveries hi 
the sugar co. made no tender ; — Held : 
the sugar co. could not bo permitted to 
lie by until the whole period of the 
contract was up & then claim damages 
for the failure to call for delivery during 
each of the preceding months. — Re 
Rockland Cocoa & Chocolate Co. 
(1921), 64 D. L. R. 644 ; 51 O. L. R. 
19 ; 2 C. B. R. 43.— CAN. 

2428 i. Resale by vendor — Proof 

for loss on resale.] — Held : the vendors 
could prove for such damages as they 
would have been entitled to recover 
against the insolvent for the broach of 
tho contract. — Re Hachborn (1922), 
67 D. L. R. 227 ; 51 O. L. R. 312 ; 2 
C B. R. 224.— CAN. 

2438 i. Payment in foreign 

currency.] — Held : the vendor entitled 
to prove for an amount equivalent 
in value to the amount payable in 
foreign currency. — M cKay (1922), 52 
O. L. R. 460 ; 3 C. B. It. 462.— CAN 

2438 it. Goods not rtasonably 

fit for required purpose.] — Held: the 
value of the goods should he estimated, 
the damages incurred by the purchaser 
deducted, & the balance proved for. — 
Re Scotland Woollen Mills Co., 
[19231 2 D. L. It. 274 ; 3 C. B. It. 636. 
—CAN. 

id. Sale d: purchase in bulk .] — Claim 
of purchaser to rank on estate of ven- 
dor disallowed. — Re White, [1925) 1 
D. L. R. 1189; 58 N. S. R. 1 ; 5 

O. B. R. 511.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 3.— C. 

2448 iv. For full amount 

of rent due — Notwithstanding agreement 
for reduction of rent in consideration of \ 
compromise — Compromise not carried I 
out.]— Re Martins, Ltd. (N. S.), ! 
i or 


[1926) 2 D. L. It. 685 ; 7 C. B. R. 4 85. 

—CAN. 

PART VIII. SECT. 4, SUB-SECT. 3.-- 
D. (a). 

2481 iv. Contingent on survivor- 

ship of infe.] — Re Lai no (1921), 64 
D. L. R. 637 ; 51 O. L. R. 11; 2 

C. B. It. 38.- CAN. 

PART VIII. SECT. 4, SUB-SECT. 3.— 
D. (b) iii.- 

2526 ii. .1— Re Andrew Motiier- 

weli. Estate, [19231 4 1). L. It. 98G ; 
affd. 25 O. W. N. 359.- CAN. 

1 i. .] 11 ild : the surety could 

not rank on the estate before the 
creditor had been paid in full. — Re 
Co non un & Co., Ex p. Guarantee 
Co. of North America, [19231 4 
1). L. It. 971; 3 W. W. It. 1177. — 
CAN. 

2546 iii. - - .]--Tho contingent 
liubllitj of a surety who has not been 
called on to pay is a debt provable on 
the bkpey. of the principal debtor. — 
Re From ent, Alberta Lumber Co. t*. 
Alberta Department of Agricul- 
ture, [1925] 3 D. L. R. 377 ; |1925) 2 
W. W. It. 415 ; 6 C. B. R. 765.— CAN. 

2546 Iv. .] — A surety who 1ms 

not paid or been excused becomes on 
tho insolvency of tho principal debtor 
a conditional creditor, & may as such 
prove his claim against the insolvent 
estate. — Rohhouw, etc. v. IIopghon, 
[1925J App. D. 97.— S. AF. 

se. Creditor agreeing to pay off 
debt due to another creditor- — A grit merit 
not carried out. J — Held: the creditor 
was entitled to rank as a creditor for 
the amount which ho had agreed to 

f iay oft.-- Re Benson -Joiinhton, Ltd., 
19241 4 D. L. It. 675 ; 5 C. B. R. 196; 
affd [192 5] 1 D. L. It. 999; 5 C. B. It. 
414.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 3.— 

D. (b) iv. 

2660 i. Co-surety's liability to can- 
tritpiium.] — A surety can prove in the 
bkpey of a co-surety for contribution, 
although the proving surety has not 
paid tho creditor anything. — Re Fro- 
mknt, Alberta Lumber Co. v. 
Alberta Department of Agricul- 
ture, [1925] 3 D. L. R. 377 ; [1925] 2 
W. W. R. 415 ; 5 C. B. It. 765.— CAN. 
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Famous Players Film Co. (1925), 42 T. L. R. 
91. 

2689. Add. Annotation : — Mentd. Omnium Insce. 
Corpn. v. rJnited London A Scottish Insce. 
(1920), 36 T. L. R. 386. 

2812. Add. Annotations : — Consd. Firman v. Royal, 
[1925] 1 K. B. 681. Mentd. Re Naters, 
Ainger v. Naters (1919), 122 L. T. 154. 

2815* Add. Annotation: — Refd. Campbell v. 
Campbell, [1922] P. 187. 

2875. Add. Annotation : — Mentd. Bowling v. Camp 
(1922), 128 L. T. 342. 

2901. Add. Annotations : — Refd. Performing Right 
Hoc. v. london Theatre of Varieties, [1924 J 
A. (\ 1 ; Re Wait, [1927 J 1 Ch. 606. 

2902. Add. Annotations : — Refd. Re Dent , Ex p. 
Trustee, [1923] 1 Ch. 113 ; Performing Right 
& or. v. Jjondon Theatre of Varieties, [1924] 
A. ('. 1. 

2902a. .] — By marriage articles in 1914, 

made between husband A wife A three 
trustees, it was agreed that, after the intended 
marriage, an indenture of settlement should 
be executed A that the husband would bring 
into settlement all property to which he 
then was or thereafter might become 
entitled, to be held, subject to life interests 
in favour of husband A wife, upon trusts to 
be mutually agreed between the trustees of 
the settlement. It was further agreed that 
the first trustees of the settlement should be 
the three trustees of the articles therein 
named, A that if they or either of them 
should fail to accept tlie trusteesliip of the 
settlement, then such other person or persons 
as the spouses should nominate ; A that in 
the meantime until the execution of tho 
settlement the persons in whom such 
property should be vested should hold the 
same upon the trusts of the settlement. The 
marriage was solemnised on the day of the 
execution of the articles. On the death of 
his father on Feb. 22, 1918, the husband, 
under his will, became entitled in reversion, 
subject to the life interest of testator’s widow, 
to a share in his residuary estate. On 
Juno 13, 1919, the trustees of tho articles 
gave notice to the will trustees of the execu- 
tion of the articles. On Oct. 21, 1920, the 
husband, in pursuance of liis contract con- 
tained in the articles, executed a settlement 
by which he assigned to the trustees thereof, 
of whom there were three A of whom one 
was also a trustee under the articles, but the 
other two wore not, his interest under his 
father’s will upon trusts for the benefit of 
Ids wife A children. On Doc. 5, 1921, the 
settlor was adjudicated bkpt. The trustee 
in bkpey. movod for a declaration that the 
settlement & the transfer of the property 
purported to be made thereunder were void 
as against him: — Held: (1) the acquisition 
by bkpt. on his father’s death of the property 
which was non-existent at the date of the 
articles did not operate under the well 
sottled doctrine as a complete equitable 
assignment of that property, as the persons 
to whom the property was contracted to be 
assigned A the trusts upon which such 
persons were to hold it were not ascertained 


at the date of such acquisition ; ( 2 ) even if 
there had been an equitable assignment 
within that doctrine, it would not have 
operated as a transfer of property within the 
true meaning of 1914 Act, s. 42 (3) ; ( 3 ) the 
assignment contained in the settlement of 
Oct. 1920, operated as a transfer of property 
within that sub-sect. A was void by reason of 
its execution within two years" of the com- 
mencement of the bkpey. — Re Dent, Ex p. 
Trustee, [1923] 1 Oh. 1X8 5 92 L. J . Ch. 106 : 
67 Sol. Jo. 32 ; [1922] B. A O. R. 137. 

2955. Add. Annotation : — Dlstd. Re Pitchford, 
[1924] 2 Oh. 260. 

2978a. Proof by plaintiff against bankrupt defen- 
dant — Stay of action after bankruptcy — Proof 
In bankruptcy for amount claimed in action.] 
— On Oct. 25, 1920, resp., a mtge. broker, 
hereinafter called pltf., issued a writ against 
debtor in the K. B. Div. to recover a sum of 
£650 for commission earned. On June 20 , 
1921, the action was set down for trial. On 
July 19, 1921, a receiving order was made 
against debtor. On Feb. 2, 1922, on the 
application of pltf. made in the action the 
action was stayed with liberty to pltf. to 
restore. On Mar. 6 , 1922, pltf., instead of 
applying to restore the action, lodged his 
proof in the bkpey. of debtor for £650. The 
official receiver rejected his proof, but on 
Jan. 17, 1923, the county ct. judge reversed 
the decision of the official receiver A admitted 
the proof. On Sept. 29, 1923, pltf. lodged a 
further proof for £46 1 7s. 9 d. for his imtaxed 
costs of the action, all of which were incurred 
before the date of the receiving order. On 
Oct. 31, 1923, the official receiver rejected 
that proof. Pltf. appealed, A on Feb. 11, 
1924, the county ct. judge reversed his 
decision A ordered that the proof of the costs, 
amounting to £46 17s. 9a., should be ad- 
mitted subject to taxation. On the appeal 
of the official receiver : — Held : (1) as pltf. 
had obtained no judgment dealing either with 
his claim in the action or the costs thereof, 
but liad elected to stay his action A to prove 
in bkpey. for the amount claimed in the 
action, he was not entitled^to prove for his 
untaxed costs of the action ; (2) (Astbury, J.) 
the sum for which pltf. sought to prove in 
respect of his costs was not a debt or liability 
certain or contingent to which debtor was 
subject at the date of the receiving order or 
to which he might become subject before his 
discharge by reason of any obligation incurred 
before that date, within 1914 Act, s. 30 (3), 
A therefore was not provable. — Re Pitch- 
ford, [1924] 2 Oh. 260 ; sub nom. Re PITCH- 
FORD, Ex p. Official Receiver, 93 L. J. Oh. 
641 ; [1924] B. A C. R. 118 5 su b nom. Re 
Pitchford, Ex p. Official Receiver v. 
Hall, 131 L. T. 669, D. O. 

2983, Add. Annotations : — Refd, Rs Pitchford, 
[1924] 2 Ch. 260. Mentd. London Steamship 
A 'reading Corpn. v. Russian Volunteer Fleet 
(1926), 135 L. T. 607. 

2989, Add. Annotation : — Consd. Re Pitchford, 
[1924] 2 Oh. 260. 

2991. Add. Annotation : — As to (1) Refd. Abraham 
v. Buckley, [1924) 1 K. B. 903. 


PART VIII. SECT. ♦, SUB-SECT. 3. — L. 
3008 i Continuing contracts generally 


— Debtor failing to complete .) — Held: 
the qroditore were entitled to be paid 
the damages sustained In respect of 


the onexpired portions of the contract. 
—Re McKay ( 1932 ), 52 0. h. R. 400 ; 
3 a B. R. 402. — CAN. 
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2093 .AM Annotation : — Consd. Be Pitohford, 
[1924] 2 Oh. 260. 

3001, Add. (Motion : — sub nom. R. v. Sussex JJ.. 
14 J. P. Jo. 224. 

3038, Add. Annotation : — Consd. Re A Debtor, 
[1927] 2 Oh. 367. 

3049. Add. Annotation: — Refd. Re L. A. & 
B. F. M., Official Receiver v. The Debtors 
(1926), 95 L. J. Ch. 258. 

3054. Add. Annotation Refd. Re A Debtor, 
[1927] 2 Oh. 367. 

3105a. Creditor money-lender — Contract harsh & 
unconscionable.] — A trustee in bkpcy. has no 
power to reject or reduce a proof by a money- 
lender, on the ground that the contract is 
harsh & unconscionable, such power being 
vested in the ct. alone. — lie Armstrong, 
Ex p . LlPTON (1926), 95 L. J . Oh. 184 ; [1 926] 
B. & 0. R. 21. 

3134. Add. Citation : — sub nom. Re Byrom, Ex p. 
Eckersley, 22 L. J. Bey. 27 ; 17 Jur. 108. 

3137. Add. Annotation : — Mentd. Re Jubilee 
Cotton Mills, [1922] 1 Ch. 100. 

3140. Add. Annotation : — Refd. Re Debtors, [1927] 
1 Ch. 19. 

3152a. .] — The effect of Bkpcy. 

Rules, 1915, r. 262 read with rr. 26, 27, 28, is 
that subject to the ct.’s power to extend the 
time, which will only be exercised in very 
special circumstances, no application to 
reverse or vary the trustee’s decision in 
rejecting a proof can be entertained unless 
it is made by notice of motion supported by 
affidavit & set down within 21 days of the 
decision, so that there is an effective applica- 
tion before the ct. within that period. — Re 
Barley, [1923] 1 Ch. 177 ; sub nom. Re 
Barley, Ex p. Harrison, 92 L. J. Ch. 419 ; 
[1922] B. & C. R. 258. 


3167. Add. Annotation : — Mentd. Re Pifcchford, 
[1924] 2 Oh. 260. 

3172. Add. Annotation : — Consd, Re Searle, Hoare, 
[1924] 2 Oh. 325. 

3173a. Debt arising out of harsh & unconscionable 
contract — Creditor money-lender.] — Re Arm- 
strong, Ex p. Lipton, No. 3105a, ante. 

3210. Add. Annotation : — Consd. Re Searle, Hoare, 
[1924] 2 Ch. 325. 

3210a. .] — Where, after the admission by the 

trustee of a creditor’s proof against bkpt.’s 
estate & that creditor’s participation in a 
first dividend, it was ascertained that he had 
proved for & received more than he was 
entitled to, & upon an application to the ct. 
his proof was reduced : — Held : in tho 
absence of any rule in bkpcy., the well- 
known principle of equity, that a beneficiary 
who has been overpaid is not entitled to 
receive any further payment out of tho 
common fund, until the payments to the 
other beneficiaries are levelled up to tho 
amount received by the overpaid beneficiary, 
was applicable witli the result that tlio over- 
paid creditor was not entitled to participate 
in any future dividends in respect of liia 
reduced proof without giving credit for the 
overpayment in respect of his original proof. 

The mere fact that the trustee cannot 
recover either payments made to a creditor 
whose proof is subsequently expunged or 
overpayments made to a creditor whose proof 
is subsequently reduced, docs not prevent 
the operation of that equitable principle in 
the case of a proof in bkpcy. Nor does the 
judgment of Jessel, M.R., in Re Tail. Ex p. 
Harper ( see No. 3210), contain any statement 
inconsistent with that application of the prin- 
ciple . — Re Searle, IIoare & Co., [1924] 2 Oh. 
325 ; 68 Sol. Jo. 755 ; sub nom. Re Searle, 


PART VIII. SECT. 4. SUB-SECT. 7. 

ft!. Costs of solicitors retained to 
oppose granting of receiving order .] — 
Held : the solrs. were entitled to rank 
upon the estate of debtor for tho 
amount of their costs so incurred. — 
He Tunnell, Ltd.. [19241 4 1). L. R. 
802 ; 60 O. L. It. 110 ; 5C.B. R. 73.— 
CAN. 

PART VIII. SECT. «, SUB-SECT. 1. 

3018 v. Name dr description of 

declarant.] — It Is sufficient if the initials 
of the Christian namos Sc the full 
surname be given, Sc words setting 
forth the occupation or station m life 
of the deolarant . — Re MoCoubrey, He 
Stratton Sc Grrenshieldb, Ltd., 
[1924] 4 D. L. it. 1227 ; [3924]' 3 

W. W. R. 687.— CAN. 

3018 vi. Omission of “ make oath 

dr say ** — Effect of substitution of words 
having same meaning.] — Tho de- 
claration should not be rejected for 
such variance. — Ite McCoubrey, He 
Stratton Sc Grehnbhtklds, ltd., 
[1924] 4 D. L. R. 1227 ; [1924] 3 
W. W. R. 687.— CAN. ' 

3018 vii. Statement of account — 

Sufficiency of statement,] — Tho state- 
ment of account is primd facie properly 
referred to in a declaration only when 
It in “ annexed Sc marked * A/ ” If. 
however, the statement to a proper one 
Sc to annexed to the declaration, though 
not so marked, & from an examination 
thereof in conjunction with the 
declaration or from other circum- 
stances, it may reasonably be con- 
cluded that the statement to that 
referred to, it may be admitted. — He 
MoCoubrey, ft* Stratton Be Green- 
asmse, Ltd.. [19241 4 D. L. R. 1227 ; 
119241 3 W. *W. R. 687.— CAN. 


3020 i. — — Proof on behalf of corpora- 
tion.] — (1) The deolarant need not 
expressly describe himself as one of the 
classes authorised to make the declara- 
tion. 

(2) Where tho declaration does not 
state that the deponent has knowledge 
of the facts deposed to it is objection- 
able & should be rejected.— He 
McCoubrey, He Stratton & Green - 
shields, Ltd., [1924] 4 D. L. It. 1227 ; 
[1924] 3 W. W. R. 687.— CAN. 


si. Interlineations dr erasures.] — 
Although the declaration contains 
interlineations & erasures not duly 
initialed, it may be received, in tho 
discretion of tho official receiver, 
chairman, or trustee, if he is satisfied 
that tho change was made before the 
declaration was sworn . — Re McCou- 
brey, Re Stratton Sc Grernshields, 
Ltd., [1924] 4 D. L. II. 1227 ; [1924] 
3 W. W. It. 687.— CAN. 


8024 ii. .] — It is sufficient if 

made before a person authorised to 
take affidavits tinder Canada Evidence 
Act, R. S. C.. 1906 (c. 146), s. 30 .— Re 
McCoubrey, He Stratton & Green - 
rhields. Ltd., [1924] 4 D. L. It. 1227 ; 
[1924] 3 W. W. It. 687.— CAN. 


PART VIII. SECT. 8, SUB-SECT. 2. 


filing claim.} 
the trustee will 


sk. Necessity for 

Noither the ot. nor . — 

consider a creditor’s claim against 
bkpt.'e estate until it has been filed. — 
He Continental Publishing Co., 
Kx v. Davis & Simmons, [1924] 1 
D. L. R. 839 ; 4 C. B. R. 343.— CAN. 


PART VIII. SECT. 7, SUB-SECT. 1. 

3035 yi # .] — The judge has 

power to inquire into the consideration 


for tho judgment debt.— Re Allan 
Grain Growers* Co-operative 
Assoon., Kx p. Robinson, Little & 
Oo. (1922), 65 D. L. It. 347 : 15 

Saak. L. JL 296 ; [1922] 2 W. VV. it. 
142.— CAN. 

8067 i. — - — Enrj)t m regard to 
assessed taxes .] — Judgment was re- 
covered by the A.-G. of the Irish Free 
Stale against It. for excess profits 
duty In respect o f the four accounting 
periods ending Dec. 31, 1917, 1918, 
1919, 1920. Tho assessments were 

made by tho revenue officials of tire 
Irish Free State subsequent to Mar. 31, 
1923. On tho pt Lit ion oi the A.-G., 
It. was adjudged bkpt. : — Held: the 
position behind tho Judgment could 
be examined to determine .he question 
whether the A.-G. was a oompitont 
petitioning creditor in rewpe<t of the* 
amount of the duties.— He Rbadk, 
[1927 J I. R. 31.— IR. 


PART VIII. SECT. 8, SUB-SECT. 6. 

3147 ii. To dired issut .] — 

Held; the bkpcy. Judge had power 
to direct on issue to bo tried. — I n'ifr- 
provincial Flour Mills, Ltd. y. 
Western Trust Co., [1923 J 2 D. L. It. 
361; 16 Saak. L. It. 401; [1923] 1 
W. W. R. 1068.— CAN. 

3157 Evidence. ] — The autho- 
rised trustee, or claimant, may use as 
evidence the whole or any part of 
examinations of directors of debtor 
ooi pn. taken under Bkpcy. Act, s. 66. — 
Re Christie Grant, Ltd., 11921] 3 
W. W. It. 264 ; 1 C. B. R. 489.— CAN. 

3167 fi. S. P. Re Dum ferm line 
Tradinq Co.. Ex p. Reliable Trad- 
ing Co. <19$2), 06 D. L. It. 813 ; 
[19221 2 W. W. R. 1274.— CAN. 
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Hoare & Co., Ex p. Trustee, 93 L. J. Ch. 
571 ; 132 L. T. 21 ; [1924] B. & 0. R. 114. 
3214. Add. Annotation : — Mentd. Re Maxson, 
Ex p . Trustee, L1919] 2 K. B. 330. 

3222. Add. Citation [1918-19] B. & C. R. 276. 
3224. Add. Annotation : — Refd. Re Maxson, Ex p. 
Trustee (1919), 88 L. J. K. B. 54. 

3264a. Dividend received.] — Applts. 

sold a quantity of rice to a purchaser. The 
urchase-mouey was not paid, & the vendors 
rough! an action claiming the return of the 
goods on the ground that they had been 


obtained by the fraud of the purchaser. The 
purchaser became bkpt., & reaps., who were 
the trustees in the bkpey., were added as 
defts. The vendors afterwards proved for 
the price of the goods sold in the bkpey. & 
received a dividend ! — Held : they had 
elected to affirm the contract of sale, & the 
action could not be maintained. — Kin Tye 
Loong i>. Seth (1920), 89 L. J. P. C. 113 ; 123 
L. T. 639 ; [1920] B. & C. R. 89, P. O. 

’. Add. Annotations: — Mentd. The Joannis 
Vatis (No. 2), [1922] P. 213; The Goulandris. 
ri927j P. 182. 


Part IX . — Secured Creditors. 


3334. Add. Annotation : — Refd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 

8363. Add. Annotation : — Mentd. Giles v. Kruyer, 
[1921] 3 K. B. 23. 

3365. Add. Annotation Mentd. Re Chiandetti, 
Exp. Trustee (1921), 91 L. J. K. B. 70. 

3375a. Deposit of securities — To secure joint debt 
of firm — Debts due under separate personal 
guarantees of partners.] — The general rule in 
bkpey., that, when a creditor seeks to prove 
against his debtor’s estate, he must give up or 
value any security which if not retained 
by him would go to augment that estate, 
presupposes that the security is for the par- 
ticular debt for which lie seeks to prove, & 
does not apply to a c*ise where the security 
is for a different debt. 


Where, therefore, two of the partners of a 
firm deposited with the bankers of the firm 
securities which belonged to them individu- 
ally to secure a joint debt of the firm, & also 
gave the bankers their separate personal 
guarantees up to a limited amount to pay 
the joint debt of the firm, & the firm subse- 
quently, as debtors, executed a deed of 
assignment for the benefit of their creditors, 
which provided that in the administration 
of the joint & separate estates of the debtors 
the rules prevailing in bkpey. should be 
followed : — Held : as the bankers did not 
hold a charge on the securities so deposited 
for the debts due under the separate guaran- 
tees given by the two partners, &, therefore, 
were not “ secured creditors ” within the 
definition in 1914 Act, s. 167, in respect of 


PART VIII. SECT. 10. 

3218 ii. — - — .] — The 

creditor wus allowed to nmend 1 ub 
claim & Hot out the security which he 
held. — S'i'i ru.iMj Clothing Co. v. 
Mun'h Attire Registered (1922), 
(id O. L. It. 338 ; 2 C. II. It. 535.— 
CAN. 

3218 iii. }*roof made on footing 

of holding security— Security invalid.] 
- -Claimant was allowed to amend hit. 
claim.— lie Ditmi ermijnk Trading 
Co.. Ex p. Reliable Trading Co. 
(1922), (id I). L. R. 813; [1922J 2 

\V. W. It. 1274. — CAN. 

PART VIII. SECT. 12. 

si. Claim rtjtcltd in part — Right oj 
eruiitor to appeal.] — A creditor receded 
a notice from the trustee disallowing 
part of Ida claim & enclosing a cheque 
for the balance Tlio creditor clearly 
showed that ho had no intention of 
accepting the cheque in full envoi d te 
satisfaction of his claim, hut he cashed 
the cheque : — Held: the creditor was 
not therebv debarred from appealing 
from the disallowance by the trustee.— 
lie COHEN & SW MOW AN, Ex p. (TELMAN. 
119251 4 V. L. It. 359 — CAN. 

am. Claim of Croirn rijtctrd — Position 
of Cmini.] — Re Waui>i‘oli) Manu- 
facturing Co., 1 19201 3 1). L. R. 333 ; 
59 O. L. R. 195.— CAN. 

PART IX. SECT. 1. 

8332 Iv. Appeal from decision 

of referee — Forbidding creditor to enforee 
security.] — Rc Canadian Western 
Steel Corpn. (1922), 09 I). L. It. G89 ; 
2 C. B. It. 494.— CAN. 

b i. To advise as to validity of lien .} — 
A judge of the Ct. of K. B. has Juris- 
diction to advise an assignee for the 
benefit, of creditors on whether certain 
creditors have a mechanics’ lion on the 


ussetR of the estate. — Re Beck, [1923] 
3 W. W. It. 3 50.— CAN. 

PART IX. SECT. 2. 

an. Assignment oj unpaid purchase- 
mrmty vndtr farm eak agreimint to 
secure balance of purchase priie of other 
property.) — Held: plti. was a secured 
creditor. — Anderson r . Sfrgl, 11924] 
2 3). L. It. 1018; [1921] 1 W. W. It. 
1200 ; 18 Sask. L. It. 255.- CAN. 

ao. Lease of proptrty on crop- 
payment plan .] — Lessor hold a seemed 
creditor in lospeet of rent.— Re Turner 
( 1922), 05 ]>. L. It. 130 ; 15 Hnsk. L. It. 
381 ; 11922] 2 W. W. It. 414.- CAN. 

ap. .1- — Held: the lessor to 

the extent of his share of the crop 
reserved as lent was pioteelcd against 
the crcdltms of the lessee, notwith- 
standing a provision in the leaso 
whereby tho lessee’s share of the crop 
was to be applied in payment of debts 
owing by the lessee to tho lessor outside 
of the louse. — Re Dkmrt & D EMKT, 
Trustee v Halland, [19241 4 D. L. It. 
1275 ; 11924] 3 W. W. It. 708.— CAN. 

at. I’urchase of property by third 
party — Agreement to IransUr on repay- 
ment.}- -Held : the purchaser was a 
secured creditor .- — Re Bourgeois, 
[19231 2 W. W. It. 204 ; 3 C. B. R. 
841.— CAN. 

bv. Judgment recovered before assign - 
ment — After passino of Bankruptcy Art , 
1919.3 — 11 eld: the assignment took pre- 
cedence over the judgment. — P arkfu- 
Kakins Co. v. Royal Bank of Canada 
(1922), 65 D. L. It. 679.— CAN. 

3347 U. Seizure of goods under lien 
notes — Acquired with knowledge of in- 
solvency — By holder of unregistered bill 
of sale. 1 — Re Mustard, [1923] 2 

1>. L. It. 922 ; 4 C. B. It. 140 ; affd. 
24 O. \V. N. 613.— CAN. 

t (p. 358) 1. .] — Tho term 

“ secured creditor ” in Bkpey. Act, 


s. 9, includes a creditor who has 
obtained a charging order against a 
fund in ct. — Rc Kaplan, McLean 
(J. J. H.) Estate Co. v. Newton 
(Man.), [19201 3 W. W. IL 593.— CAN. 

aw. Distress.] — When a landlord dis- 
trains he becomes a secured creditor 
under Bkpey. Act, but, in Alberta, Ids 
rights & priorities are not governed by 
that Act, but are subject to Landlord’s 
Rights (Bkpey.) Act, Alta., 1924 (c. 12), 
s. 3.- — Re Hamilton & Oakes, [1926] 
2 D. L. It. 514 ; 11925] 1 W. W. It. 
172 : 5 C. B. R. 465.— CAN. 

3360 i. Appointment of receiver.] — 
An order appointing a receiver ; — 
lit Id : not to be a charge, & a judgment 
c reditor of bkpt. not by virtue of tho 
order a secured creditor. — Ri Peter- 
son, Rc Holloway, 11925] 4 D. L. R. 
1*042 ; [1925] 3 W. W. R. 708.— CAN. 

ax. Judgment for lolls for water 

supplitd by municipality.] — field: tho 
city of K. was. by virtue of the chaige 
given it by Water Act, B.C., 1914, 
s. 151, a secured creditor. — Re Kam- 
Loors Copper Co., Ex p . Kamloops, 
[1925] 3 D. L. R. 896; [1925] 2 

W. W. R. 733 ; 35 B. C. R. 243— CAN. 

e (p. 360) i. Joint dk several 

note.] — Held : the holder of the notes 
was not a scoured creditor. — Hodge v. 
McLean & Union Bank of Canada, 
[1919] 3 W. W. R. 1108 ; 50 D. L. R. 
125 ; 13 Sask. L. R. 85.— CAN. 

t (p. 362) i. Lien upon mining lands 
for wages.}-— Held : claimants wore not 
secured creditors. — Re Reeve Dobie 
Mines, Wage-Earners Claim (1921). 
G4 D. L. R. 634 : 50 O. L. R. 499 ; 1 
C. B. R. 640.— CAN. 

ay. Wife taking security for money 
advanced to husband for business pur- 
poses.) — Haw v. Haw’s Official 
Assignee, T1927) N. Z. Ii. R. 366. — 
N.Z. 



those debts, they were entitled to prove for 
them under the trusts of the deed of assign- 
ment against the estates of the two partners 
without giving credit for the value of those 
securities . — Re Dutton, Massey & Co., 
Ex p . Manchester & Liverpool District 
Banking Co., [1924] 2 Ch. 199 ; 93 L. J. Ch. 
547 ; 131 L. T. 022 ; 68 Sol. Jo. 536 ; [1924] 
B. & C. B. 129, C. A. 

3378. Add. Annotation : — Mentd. Re Gunsbourg, 
[1920] 2 K. B. 420. 

3383. Add. Annotation : — Mentd. lie A Debtor, 
[1922] 2 K. B. 109. 

3383a. .] — Re Dutton, Massey <Ss Co., Ex p. 


VoL IV.— Bankruptcy. Cases 8376a— 3809. 

Manchester & Liverpool District Bank 

ing Co., No. 3375a, ante, 

3412. Add. Annotations : — Consd. Re A Debtor, 
[1922] 2 K. B. 109. 

3505. Add. Annotations: — Consd. Re Thellusson, 
Ex p. Abdy, [1919] 2 K. B. 735 ; Re Wigzell, 
Ex p. Hart, [192 1] 2 K. B. 835; Retd. 
Scranton’s Trustee v. Pearse, [1922] 2 Ch. 87. 
Mentd. Re Stokes, Ex p. Mellish, [1910] 2 
K. B. 250. 

3558. Add. Citation : — sub nom. Re Emett, Ex p. 
Andrews, 1 Madd. 573. 

Add . An notations : — Refd. Dalby v . India Ac 
London Life Assce. (1854), 18 .Tur. 1024 ; 
Crompton v . Huber (1855), 25 L. T. O. S. 43. 


Part X. — Mutual Credit and Set-off in Bankruptcy 


3562. Add. Annotations : — Consd. Re National 
Benefit Assce., [1924] 2 Ch. 539. Refd. 
Paddy v. Clutton, [1920] 2 Cli. 554 ; Re 
City Life Assce. (1925), 42 T. L. R. 45. 
Mentd. Ellis’ Trustee r. Dixon- Johnson, [1924] 
2 Ch. 451. 


3580. Add. Annotation : — Refd. Re Lloyd’s Furni- 
ture Palace, Evans v . The Co., [1925] Oh. 853. 

3598. Add. Annotation : — Refd. Re City Life 
Assce. (1925), 42 T. L. R. 45. 

3599. Add. Annotation: — Expld. Giles v. lvruyer, 
[1921] 3 K. B. 23. 


PART IX. SECT. 3. 

h i. -.] — An alignment undci 

Bkpcy. Act docs not interfere with 01 
lessen tho rights of a secured creditor 
to enforce or retain his security. — 
Whitts & Co. v. Thk Ionia (1022), GO 
D. L. R. 04 ; 20 Exch. C. R. 327. — 
CAN. 

h ii. .] — In bkpcy. tho rule of 

equality is absolute except whore 
Bkpoy. Act itself gives pnorlty to 
some debts over others . — Re OU/.Y, 
11024] 1 D. L. R. 250 : 53 O. L. R. 
323 ; 3 C. B. It. 737.— CAN. 

h ill. .] — Tho rights of secured 

creditors remain unimpaired. In the 
ovont of a receiving order or authorised 
assignment boing mado, & any pro- 
ceeding*. taken to constitute a oioditor 
a secured creditor or to realise on his 
securitv shall not, if legal, be inter- 
fered with or vacated . — Re Hamilton 
& OAKKS, [1025] 2 D. L. It. 514 ; 11025] 
1 W. \V. R. 172; 5 C. B. It. 465 — 
CAN. 

3383 xxi. Mortgage on vessel — 

Right to enforce securdg m admiralty 
court.]— field : an assignment under 
Bkpcy. Act did not prevent tho holder 
of a rntge. upon a vessel from enforcing 
his security before tho Kxch. Ct. in 
Admlty. — white & Co., Ltd. v. The 
Ionii, [19211 20 Exch. C. R. 327 ; 

1 C. B. R. 415.— CAN. 

3383 xxii. Security not realising 

sufficient to satisfy debt — Right to prove 
for balance.] — Tf a creditor fails to file 
his claim in accordance with Bkpcy. 
Act, s. 4G, ho cannot proceed against 
the msolvout, after a composition has 
been confirmed, for payment of tho 
composition dividond on tho unrealized 
portion of his secured debt. — Daley Sc 
Morin v. Fooel (1922), 68 D. L. It. 
277.— CAN. 

3386 iv. .] — Held: a vendor 

secured by a lien note might seize the 
goods & obtain an order for sale, though 
he had not proved In the bkpcy . — Re 
Empire Traction Co., Ltd., [1920] 
3 W. W. It. 515.— CAN. 

3386 v. .] — A secured creditor 

may proooed to real iso his security inde- 
pendently of any bkpcy. or wmding-up 
proceedings* — Re Canadian Western 
Steel Corpn. (1922). 69 D. L. It. 689 ; 

2 O. B. R. 494.— CAN. 

sz. Right to sue under Fraudulent 
Preferences Act, R. S. S., 1920 (c 204).] 


— 11 the hoc* iii lty ot a secured ncdiim 
is sufficient to satisfy his claim in full 
ho cannot bring action under the above 
Act — Barrett v. Baron, 11925] 1 
I), h. It. 474 : 119251 1 W. W. It 87 ; 
11> Su.sk L. It. 207 ; 5 C. B. It. 14b.— 
CAN. 

sa. Settlement of claim by trustee d* 

secured creditor.] — Held: creditor 

estopped from setting up a preference 
in respect of part of his claim, unless 
the settlement contains an express 
stipulation to the contrary . — Re Mar- 
tin Milk Products, [19251 1 I). L it. 
533 ; 5 C. B It. 281 — CAN. 

sb. SufJ ten ncy of security — l‘ri sump- 
tion.] — In tho absence ot evidence to 
the contrary, it is presumed that tho 
security of a seemed creditor is sufficient 
to realise Jus claim — Anderson v. 
Si'Roi , 11921 • 1 W. W. It. 1 2G0 ; |192t] 

2 1). L. It. 101b; 18 8osk. L. It. 265.- 
CAN. 

PART IX. SECT. 4, SUB-SECT. 2. 

q i. Guarantee by third party. J — 

A guaianteo by a third party oi a 
charge on the property of a thud paity 
is outside Bkpcy. Act, s. 46 (3), A the 
creditor is not called upon to vuluo the 
security. — Re Couoiilin Sc Co., Er p. 
Guarantee Co. op North America, 
[1923] 3 W. W. R. 1177 ; 4 D. L. It. 
971.— CAN. 

to. Effect of — On creditor’s rights 
apaxnst sureties.] — Where a credltoi on 
filing a claim against bkpt. values his 
security, A such valuation is accepted, 
ho is not thereby paid to the extent of 
tho valuation so as to relieve tho 
sureties from llubfiitv therefor. — 
Ktjproski v. Koyal Bank of Canada, 
1192GJ 3 1). L. R. 801; [1926] b. C. II. 
032 ; 7 C. B. R. 499.— CAN. 

PART IX. SECT. 4, SUB-SECT. 3. 

e i. .] — Where a trustoo 

took possession of goods upon which 
liens wore held by virtue of an oral 
election to redeem ot a valuation : — 
Held : ho could not contend that it 
was invalid l>ecause not m writing. — 
Re Guaranteed Batteries, Ltd., 
[1923] 3 1). L. It. 743 ; 53 O. L. R. 45 ; 

3 C. B. R. 695.— CAN. 

PART IX. SECT. 4, SUB-SECT. 4.— B. 

sd. Necessity for.] — Undor Bkpcy. 
Act, s. G, no leave is necessary for a 

1SQ 


Mimed ci edit or to prou i d to lialtsi 
on his m i m it \ .- lMi’iuivL Lumper 
C o. p. .Johnson, 1 19231 1 T). L. It. 
1125 • I W. W. It. 929 ; 3 C. B. R. 
707.— CAN. 


PART IX. SECT. 4, SUB-SECT. 6.- D 

3500 v. . | A bank hold 

liens upon bkpt. eo.’s personal pi oik rtv 
which it valued m puisuuncc ol Bkpt > 
Aet. Tin goods wcie sold lor a grout cj 
sum than the valuation. Jhld : tin 
hank was entitled to itcoivc all monevs 
lealised limn the sale oi the goods under 
lien, subject only to a clutm lor 
wages (Si the ehuigcs oi local agents.— 
Rc (til ARAN 1 LLP BAIMIUES, L'lD., 
[1923] 3 I). L. It. 743 ; 53 O. L. R. 46 ; 
3 C. B. It. G95. -CAN. 

3LjO vi. .] — A bank paid over 

to the tiiibtce in bkpcy . the amount 
realised in excess ol lls < hum, A suhso- 
quintly it, was found that pu\ incut of 
lis claim feil slant hy the amount 
realised undo! a loiged bill of lading 
Uc Id: tho hank was infilled to ho 
repaid such blunt age hy the tiustee. - 
Rt Adamc Grain ( o.. Lid., IJ9221 
1W.W. it. 819 ; GG 1). L. It. 772 ; 31 
Man. L. it. 4 80 - CAN. 

3500 vii. Right to jiagmtnt m 

full | —A. Sc B. valued then hecuiitiOH 
m bkpoy. pioeeedmgh at 'mounts less 
thun the pimtipal Hiurib covenanted to 
bo paid. The tiusloe m bkpcy. having 
sold the mortgaged lands .— /hid: A. A 
B. were entitled on allocation to pay- 
ment of the full amount of their claims 
with interest. — Rc Turkic'! ine’s Es- 
tate, [1920] J 1. It. 23 - IR. 

so. Claim partly unsecured — Appro- 
priation of payments to unsunned t la t rn 
not permissible.] — Mookl c. YYilliamw 
(A. it.) Machinery Co., L id., I1925J 
~ D. L. R. 1009.— CAN. 

PART X. SECT. 1, SUB-SECT. 2.— 
B. (c). 

3600 v. Rf bolts on insur- 

ance premiums. J Dibtoj oo woio in- 
debted to a hioker upon aeceptid 
drafts foi msuiaim premiums jraid by 
him on then* lx hull, A, ai ranged with 
the biokei to cancel the insurance 
policies upon which he hud paid the 
premiums represented by the unpaid 
drafts, A to have the amounts allow < d 
by way of ichate foi the unearned 



Cases 8612 — 8740. English and Empire Digest Supplement, 


3612. Add . Annotation: — Mentd. Be Gunsbourg, 
[1020] 2 K. B. 426. 

3621. Add. Annotations : — Mentd. The Countess, 
[1921] P. 279 ; Fooks v. Smith, [1924] 2 K. B. 
608. 

3625. Add. Annotation -Consd. Re City Life 
Assce. (1926), 42 T. L. B. 46. 

3637a. Equitable debt — Against legal debt.]— Bkpey. 
jurist! iction proceeds upon equitable principles 
& draws no distinction between equitable 
& legal rights for (he purposes of administra- 
tion ; & deft, is entitled under 1914 Act, 
s. 31 , to set off against a legal debt claimed by 
a trustee in bkpey. an equitable debt due to 
l\im from bkpt., both debts being in existence 
before the date of the receiving order. — 
Matjiiebon’s Trustee v. Burrup, Mathie- 
son A Co., [1927] 1 Ch. 6(52 ; 96 L. J. Ch. 
148 ; 13(5 L. T. 79(5 ; [1927] B. & C. JR. 47. 
3645. Add. Annotation: — Mentd. Joachimson v. 

Swiss Bank Corpn., [1921] 3 K. B. 110. 

3648. Add. Annotation : — Reid. Paddy v. Clutton, 
LI 920 J 2 Ch. 664. 

3653. Add. Annotations : — Folld. Paddy v. 
Hutton, [1020] 2 Ch. 654. Distd. Be 

National Benefit Assce., [1924] 2 Ch. 339. 
N.F. Be City Life Assce. (1926), 42 T. JL. Jl. 
46. 

3664. Add. Annotations: — Consd. Be City Life 
Assce. (1925), 42 T. L. B. 45. Mentd. Paddy 
v. Clutton, [1920 J 2 Ch. 554. 

3655. Add. Annotation: — Consd. Be A Debtor, 
11927| 1 Ch. 410. 

3660. Add. Annotation : — Held. Ellis* Trustee v. 
Dixon- Johnson, [1924] 2 Ch. 451. 

3661. Add. Annotation : — Reid. Ellis* Trustee v. 
Dixon- Johnson (1924), 131 L. T. 052. 

3662. Add. Annotation : — Refd. Be A Debtor, 
11927] 1 Ch. 41 0. 

3678. Add. Annotations : — Consd. Paddy v. 
Clutton, [1920] 2 Oh. 554 ; Be National 
Beneiit Assce., [1924] 2 Ch. 339. Apld. 
Be City Life Assce. (1925), 42 T. L. R. 46. 
Reid. Ellis’ Trustee v . Dixon- Johnson, [1924] 
2 Oh. 461. 

3679. Add. Annotation : — Refd. Benton v, Camp- 
bell, Parker, [1925] 2 K. B. 410. 

3680. Add. Annotations : — Consd. Be City Life 
Assce. (1925), 42 T. L. R. 45. Refd. Ellis’ 
Trustee v. Dixon- Johnson, [1924] 2 Ch. 451. 

3681. Add. Annotations : — Mentd. A.-G. v. De 
Keyser’s Royal llotol, [1920] A. C. 508; 
Versehures Creameries v. llull & Netherlands 
8.S. Co., [1921] 2 K. B. 608 ; Edwards v. 
Motor Union lnsce., [1922] 2 K. B. 249; 
Anderson v . Equitable Life Assce. Soc. of 
United States (1926), 134 L. T. 557. 

3695. Add. Annotation : — Refd. Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 322. 

3696a. Shares deposited as security for debit 
balance owing to bankrupt — Unauthorised 
sale by bankrupt.] — Deft, opened a specula- 


tive account with a firm of stockbrokers & 
deposited with them as security for any debit 
balance which might from time to time be 
owing by him on that account the indicia of 
title to various bonds & shares, including 
certain rubber shares. In 1920 the firm sold 
the rubber shares without the knowledge 
or authority of deft., who was kept in 
ignorance of the sale till after the bkpey. of the 
firm. On Feb. 16, 1922, a receiving order 
was made against the firm & they were 
adjudicated bkpt. In Feb. 1923, the trustee 
in bkpey. of the firm rendered deft, a final 
account, which, after giving credit to deft, 
for the proceeds of the sale of the shares, 
showed a balance due from deft. In an 
action to recover that balance the trustee 
claimed that the rights of the parties ought 
to be adjusted under the mutual credits 
clause of 1914 Act, as at the date of the 
receiving order. The judge, in ordering an 
account to be taken, directed that the value 
of the shares, to be ascertained when the 
account was certified, that being the date 
when the shares ought to have been returned 
to deft., should be set oil' against the claim of 
the trustee : — Held : the brokers could not 
have maintained an action for their debt if 
they were not in a position to hand over the 
shares against payment, & the trustee in 
bkpey. had no higher right ; no question 
of set-off arose under the mutual credits 
clause of 1914 Act, the right of deft, being to 
a return of the shares in specie ; & in the 
special circumstances of the case the order 
of the judge was correct. — Ellis & Co.’s 
Trustee v . Dixon-Joiinson, L1925] A. C. 
489 ; 94 L. J. Ch. 221 ; 133 L. T. 60 ; 41 
T. L. R. 336 ; 69 Sol. Jo. 395; [1926] 

B. & C. R. 54, H. L. 

3697. Add. Annotation : — Refd. Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 322. 

3702. Add. Annotation : — Refd. Baker v . Lloyd’s 
Bank, [1920] 2 K. B. 322. 

3707. Add. Annotation : — Refd. Be City Life Assce. 
(1925), 42 T. L. R. 46. 

3714. Add. Annotations : — As to (2) Consd. Be City 
Life Assce., [1926] Ch. 191. Refd. Ellis’ 
Trustee v. Dixon- Johnson, [1924] 2 Ch. 451. 

3719. Add. Annotations: — Consd. Paddy v . 

Clutton, [1920] 2 Ch. 554 ; Ellis’ Trustee v. 
Dixon- Johnson, [1924] 2 Ch. 451. Refd. Be 
National Benefit Assce., [1924] 2 Ch. 339 ; 
Be City Life Assce. (1925), 42 T. L. R. 45. 

3739. Add. Annotations : — Consd. Paddy v. 
Clutton, [1920] 2 Ch. 664 ; Ellis’ Trustee v. 
Dixon- Johnson, [1924] 2 Ch. 451. Refd. Be 
National Benefit Assce., [1924] 2 Ch. 339 ; 
Be City Life Assce. (1926), 42 T. L. R. 45. 

3740. Add. Annotations : — Consd Be Debtors (No. 
771 of 1926) (1926), 43 T. L. R. 9. Refd. Be 
Fredericke <fc Whitworth, Ex p. Hibbard, 
[1927] 1 Ch. 253. 


premiums paid by tlio insurance oon. 
to the broker : — Held . the broker 
was entitled to apply the sum paid to 
him for rebates in reduction of the 
oo.’s indebtedness, or by way of set-on 
against bis olaira for the amount of 
the premiums paid by him . — He Faik- 
WKATiiKRs, Ltd. (1921), 67 D. L. It. 
590 ; 61 O. L. R. 438; 2 C. B. It. 
202.— CAN. 

3600 vi. Creditor for ser- 

vices rendered — Debtor for goods de- 


livered by bankrupt — Agreement for 
services to be paid for by supply of 
goodsA — Held : there was a right of 
set-off . — Rc MoMurtry & Co., Ex p. 
v “ Sons, ‘ 


PART X. SECT. 1, SUB-SECT. 3. 
8646 I. Arrears of rent — Against sum 
due for grass seed.) — Held : the land- 
lord could exercise the right at set-off. 
— Re Grantham, Exp. Doyle, (19231 


3 D. L. R. 94 ; 4 C. B. It. 168.— CAN. 

8648 ill. .1— If shares in a 

co. aie disclaimed by the official 
assignee upon the bkpey. of a share- 
holder, & If for purpose* of proof an 
estimate is made under Bkpey. Aot, 
1908, s. Ill, of the amount claimable 
in respect of future calls thereon, the 
co. may set off against such amount a 
sum due by the co. to bkpt. for goods 
supplied by him . — Re Anderson, (1924 1 
N. Z. h. R. 1163.— N.Z. 



VoL IV.— Bankruptcy. Cases 87*wa — 4281a. 


3740a. — — .] — Applt., the mft.Tm.ging director of 
A co. which was insolvent, recovered judgment 
against the co. for repayment of money lent 
by him to the co. Shortly afterwards, the 
provisional liquidator of the co., which was 
subsequently, in Apr. 1925, ordered to be 
wound up, paid to applt. the amount for 
which he had recovered judgment, & in Apr. 
1926, an order was made ip the winding up 
upon applt. to repay to the liquidator that 
amount, on the ground that the payment to 
him by the liquidator was void as a fraudu- 
lent preference. In consequence of applt. V 
non-compliance with that order, a bkpey. 
notice was served upon him, & a receiving 
order made against liim, the registrar refusing 


to allow applt. to set off against the amount 
he had been so ordered to repay to the 
liquidator the sum for which he had recovered 
judgment against the co. Held: n pplt. 
had not, at the date of the receiving order, 
any valid or effectual rigid of set-off in respect 
of the sum he liad been ordered to repay to 
the liquidator.- lie A Debtor (82 of 1926), 
[1927] 1 Ch. 410 ; 136 C. T. 349 ; (tub nom. Re 
Mumford, Debtor v. Petitioning Creditor, 
Ex p. Official Deceiver, 06 C. J. Ch. 75 ; 
[1926] B, & (J. B. 165, D. C. 

3741. Add. Annotation : — Refd. lie A Debtor, 
[1927 ] 1 Ch. 410. 

3769. Add. Annotation : — Dlstd. Re Pennington & 
Owen, [1025] Ch. 825. 


Part XI. — Joint and Separate Estates — Bankruptcy of 

Firm or Partner. 


3900. Add. Annotations : -fietd. Re Biddulph, 
Ex p. Burton (1813), 3 Mont. D. & De («. 

Stroud v. Gwyer (1860), 28 iieav. 130. 

3945a. Estate of undischarged bankrupt partner — 
Second bankruptcy of partner — Unsatisfied 
balance of joint liabilities in first bankruptcy.] 
— T. & M., partners in a firm, had been 
adjudged bkpt. ; bkpt. M.’s discharge had 
been refused, & there were unsatisfied joint 
debts in the bkpey. of the firm ; & a subse- 
quent receiving order was made against M. 
under which he was again adjudged bkpt. : — 
lleid : under 1914 Act, s. 33 (6) & s. 39 (1), 
the unsatisfied balance of the joint liabilities 
of the firm could be proved in the subsequent 
bkpey. of M. by the trustee in the first bkpey. 
— Re Moss, Exp. Everitt (1923), 93 B. J. Ch. 
98 ; [1923] B. & C. R. 135. 

4019 Add. Annotation: — Mentd. The Kin Tye 
i xiong v. Seth (1920), 89 C. J. P. O. 113. 

4068. Add. Annotation : — Mentd. The Kin Tye 
Loong v. Seth (1920), 89 L. J. P. C. 113. 


4069. Add. Annotations : — Refd. lie Gunsbourg, 
[1920] 2 K. B. 426 ; Moore v. Flanagan, 
[1920] 1 K. B. 919. Mentd. Ii. v. Paulson, 
[1921] 1 A. C. 271; Anderson v. Equitable 
Bile Assce. Soc. of United States (1926), 131 
B. T. 657 ; Bennett v. Whitehead, [1926] 2 
K. B. 380. 

4080. Add. Annotation: — Mentd. The Kin Tye 
Boong v. Seth (1920), 89 B. J. P. C. 113. 

4102a. Separate personal guarantees of 

partners.] — Re Dutton, Massey A i Co., Ex p. 
Manchester Ac Biverpool District Bank- 
ing Co., No. 3375a, ante. 

4108. Add. Annotation : — Consd. lie Dutton, 
Massey, Ex p. Manchester Ac Biverpool 
District Banking Co., [1921] 2 Ch. 199. 

4133. Add. Annotation : — Mentd. Brocklebank v. 
R., [1925] 1 K. B. 52. 

4217. Add. Annotation Refd. Houghton v. 
Nothard, Co we Ac Wills (1927), It T. B. It. 76. 


Part XII. — Priority of Debts. 

4279. Add. Annotation .-—Held. Re Webb (Smith- | 4281a. -- - “Local rate Land drainage rate, 
field, London), [1922] 2 Ch. 369. I — A land drainage rate levied by a drainage 


PART XI. SECT. 1. 

3788 v. .3 — The separate credi- 

tors must be satisfied in full before the 
partnership creditors can rank, & as 
to partnership assets, the partnership 
creditors must flr»t be satisfied in full 
before the separate creditors can rank. 
— He Taylor v. Leveyb, [1923] 3 
D. L. K. 1134 ; 62 O. L. R. 201 ; 2 
C. B. R. 390.-— CAN. 

st. Motion by trustee to have debtor 
declared partner in bankrupt firm — 
Debtor entitled to be heard. V—Re Pol- 
lard, (1925] 4 O. L. H. 370.— CAN. 

PART XI. SECT. 3. SUB-SECT. 2.— C. 

sa. Money paid by partner under 
partnership agreement on death of bank - 
rupt partner to deceased’s estate.) — He 
ENORLAND (Out.), (1926] 4 D. L. 16 
1029.— CAN. 


PART XL SECT. «, SUB-SECT. I. 
sb. Bight to claim for money ad- 


vanced to partner after ineffective dis- 
solution.] — He Walkeam, [1926] 1 

D. L. R. 274 ; 58 O. L. It. 141 : 7 C. B U 
4.— CAN. 


PART XII. SECT. 1, SUB-SECT. 3. 

so. Claim by Workmen's Compen- 
sation Board for arrears of payment of 
assessments. }— Claim' refused. — Work- 
men's COMPKNB 4TXON BOARD V. EDGAR. 
[1924] 3 D. L. It. 273 ; [1924] 2 
W. W. R. 566 ; 20 Alta. L. R. 385.— 
GAN. 

PART XII. SECT. 1, SUB-SECT. 4. 

sd. General rule ] — The Crown has 
a prerogative right to be paid upon a 
distribution in Dkpcy. in priority to 
other unsecured creditors, but it is 
merely a right of preference in the 
administration of the estate. — He 
Toronto Metal & Waste Co. (1921), 
67 D. L. R. Ill ; 51 O. L. R. 287 ; 
2 C. B. R. 138.— CAN. 


»f. .) — Whore the Crown h 

an unsecured creditor foi taxes owing 
by bkpt., the Ciown will take pielei- 
ence over all other secured crediting 
In respect of those taxes. — He Noel, 
Ex p. Gravelbourg Town (1922). 05 
D. L. It. 754 ; 2 C. B. R. 545.— CAN. 


sj. Hi Standard Pharmacy » 

Ltd., He Alberta J'homm k’h claim 
(Alta.), [1920] 2 D. L. R. 300 , U920J 
1 W. W. It. 773 —CAN. 


sk. Trustee entitled to set off pay- 
ment of taxes against claim of landlord 
for arrears of rent . J- He Grantiiam, 
Ex p. Do\ lk, [1923] 3 D. L. It. 94 ; 
4 C. B R. 108.— CAN. 

4280 ii. Water rate.] — He 

An Arranging Debtor, U921] 2 
I. It. 1.— IR. 

4280 ill. Light rates.) — He 

Matukson, Ex p. Prince Albert 
(City), [1924] 1 W. W. R. 129 ; [1924] 
ID. L. It. 260 ; 18 Sask. L. It.— CAN. 



Cases 4881a — 4898. English anjj Empire Digest Supplement. 


board constituted under Land Drainage Acts, 
1861 (c. 133), A 1918 (c. 17), is a local rate 
entitled to preferential payment within 1914 
Act, s. 33 (1) {a).— lie Ellwood, [1927] 
1 Oh. 455 ; sub nom. H lc Ellwood, Ex p. 
Kivkk Dee Drainage Hoard v. IIooson, 
96 L. J. Ch. 170; 130 h. T. 696; [1927 J 
E. & (\ K. 53, D. O. 

4284. Add. Annotation : — Refd. Re Webb (Smith- 
field, Ixmdon), [1922] 2 Ch. 369. 

4295a. - Helping employer to perfect 

Invention Under agreement for payment 
out of proflts.J— - Where a clerk assisted his 


master in perfecting an invention, for which 
a patent had been obtained, upon an agree- 
ment to be paid out of the profits, but which 
agreement had no reference to his duties as 
clerk : — Held : he was not precluded from 
proving for his remuneration as a clerk, or 
from receiving three months’ salary in full. — 
Re Ellins, Ex p . Hickin (1850), 3 De G. & 
Sm. 662 ; 19 L. J. Bey. 8 ; 14 L. T. O. S. 
469 ; 14 Jur. 405 ; 64 E. R. 651. 

4298. Add. Annotation : — Consd. Moriarty v. 
Regent’s Garage & Engineering Co (1920), 
90 L. J. K. B. 783. 


4280 iv. — - Electric pou'er rates.] — 
lie Dei elk's Delicatessen, 11925] 1 
D. E. it. 052; 50 O. L. Jt. 140; 5 
C. B. It. 208. — CAN. 

bi. .1 — lie International 

Metal Works, Ltd., Ex p. K., 11925] 
1 1). E. It. 309 ; 5 C. B. It. 378.— CAN. 

b 11. .] — Canadian Credit 

Men’s Trust Ashoon. v. K dm onion 
City, [1925] 2 D. L. It. 525 ; [1925J 1 
W. W. H. 74 7 ; 21 Alta. L. It. 100 ; 5 
C. B. Jt. 587. -CAN. 

c i. Business taxes.] — lie West 

(P. E.) & Co. (19 21). 02 1). L. It. 207 ; 
60 O. li. It. 031 ; 2 C. B. It. 3.— CAN. 

o li. .] — Whoic a township 

or municipality 1 h, by a provincial 
statute, made a preferred creditor in 
respect of business taxes, t Ins prefer- 
ence disappear when the statute is 
repealed by a doininiou stutute. — lie 
Noel, Ex p. Gravrlrourg Town 
(1922), 05 1). L. It. 754 ; 2 C. B. It. 
615.— CAN. 

o ill. .] — A municipal 

eorpn. is not entitled by Bkpcy. Act, 
h. 61 (0), to priority over other creditors 
of bkpt., for business taxes in respect 
of which no distress has been made. — 
lie Okoilian Co. (1922), 09 D. L. It. 
079 ; 51 O. L. It. 049 ; 2 C. B. It. 510. 
—CAN. 

c iv. .] — A city is in 

respect of business tax a secured 
creditor. — Hi Matiu.hon, Exp. Prince 
Alukri (Cit\ ), 11921] 1 1). Is. It. 200 ; 
[1924] 1 W. W. It. 129 ; 18 Sask. L. Jt. 
3.~ CAN. 

ov. -- - .] lit Standard 

Pharmacy, Lji>., IK Alberta Pno- 
vinoe'h Claim (Alta.), [1920] 2 1>. L. It. 
300 ; 11920] 1 W. W. It. 773.— CAN. 

o vi. Dominion ta.u s — Orer 

taxes due to niunteijiahty. ] — lJtld : 
Dominion taxes preferred. — lie Adams 
.Shoe Co., Ex p. Town of 1*enk- 
tanouihhkne, [1923] 4 D. L. It. 927. — 
CAN. 

c vii. Income tax.] — lie Le 

Blanc, [1921] 3 D. L. 11. 250.— CAN. 

oviii. .] — Held: bnlunee of 

income tax entitled to priority. — lie 
Oku, 11 924J 2 1. It. 120.— 1R. 

0 ix. .] -Jt V . Lilli AMOK 

& Cole (1921), 20 Fxch. C. Jt. 293.- 

CAN. 

c x. - - Poll tax.] -~1K Li; Blanc, 

[1924] 3 J). L. It. 250.-- CAN. 

o xi. Sales taxes.]- -Hi Id ; the 

Crown avoh entitled to prioiity over all 
other unsecured creditors m respect of 
sales taxeH. — Hr West (P. IS.) N: Co. 
(1921), 08 1>. L. It. 772 ; 50 O. L. It. 
031 ; 2 C. U. It. 3.- CAN. 

oxii. IJt Id: a creditor 

could not rank as u secured eioditor in 
priority to the claim of the Crown for 
taxes on sales of goods to debtor. — lie 
Nichoison Haler 6c Her vice Corpn., 
[19241 3 D L. It. 593 ; 4 C. B. Jt. 092. 
—CAN. 

War revenue ta.res.] — See cases 

in Part XII., Sect. 1, sub-sect. 6, post. 

c xiii. Taxes assessed prior to 

assignment.] — Held: the city had a 
preferential lien on the goods of the 
assignor for tho above taxes . — Be 


McKenzie, [1924] 1 W. W. Ji. 159; 
4 C. B. R. 492.— CAN. 

d i. J — Held: debtor’s chattels 

subject to soizure for arrears of taxes 
by the municipality even in tho hands 
of the trustee. — lie Harrison (1922), 
09 I). L. It. 058 ; 51 O. L. It. 034 ; 
2 C. B. It. 360. — CAN. 

d ii. .] — Be Laurance (1923), 

55 O. E. It. 196 ; 4 C. B. It. 349.— CAN. 

si. Claim of insjiector of taxation.] 
-lie Mi Kenzik, [1924] 1 W. W. It. 
159 ; 4 C. B. Jt. 492.— CAN. 

PART XII. SECT. 1, SUB-SECT. 5. 

•m. Bias of court in favour of 
creditor.] — Tho right of a creditor for 
arrears of wages to stand as a preferred 
creditor will be construed by the ct. 
with a bias in favour of the creditor. — 
lie Corson Shoe Co., 11924] 1 D. L. It. 
555. — CAN. 

4286 ix. After judgment re- 

covered.] — The claim of a wage-earner 
to priority for his wages remains a 
claim for wages even after judgment 
has boon recovered. — B all v. Thorne 
(1920), 46 O. E. It. 261 ; 50 D. L. It. 
85.— CAN. 

4286 x. Earned within three 

months of bankruptcy. ] — Held: a 
workman could only runk as a pre- 
lerred creditor for wages earned within 
three months of the bkpey. — Hodden 
V. Goodman (1922), 07 D. Ji. It. 035. — 
CAN. 

4285 xi. .] — Held : the 

director & president & tho director & 
secret ary -treahuier of bkpt. eo. were 
entitled to priority for wages or 
salaiJes in respect of services rendered 
to bkpt. oo. during the three mouths 
before the date ol the assignment. — 
IK EAMikJtN On’j iUUO Milk products 
C o., 11923] 1 D. L. It 591 ; 52 O. L. It. 
07 ; 21 O. W. N. 483.— CAN. 

4285 xii. .J — Held: a 

claim for AAUges avoh not entitled to 
priority not being eumed within 
threo months immediately preceding 
the receiving ordoi . — Be Continental 
Publishing Co., Ex p. Davis & Sim- 
mons, 119241 1 D. E It. 339 ; 4 C. B. It. 
343.— CAN. 

4286 xiii. Commission 

payable when goods shipped — Services 
rendertd more than three months btfore 
bankrupicy—Goods shipped within three 
months of bankruptcy.]— Held : the 
salesman could not rank as a preferred 
creditor In respect of such commission. 
— lie Hercules Kubbkr Co., Ex p. 
ALLAN, [1924] 1 D. L. K. 999 ; 4 

C. B. It. 555.— CAN. 

4285 xiv. AUotoaancc for ex- 

penses.] — W here a person is employed 
as a travelling salesman & is given his 
expenses in addition to his salary, he 
may claim to stand as a preferred 
creditor as regards both his salary & 
his expenses. — Be Corson Shoe Co., 
[1924] 1 D. Ji. It. 555.— CAN. 

4289 ia. .1 — A 

travelling salesman, selling goods on 
commission, was allowed by debtor oo. 
to sell their goods at specified prices, 
any goods sold by him to be invoiced 
to the customer at tho price at which 

192 


he sold, 6c ho to be allowed the diflei- 
ence botAveen the net price & his selling 
price : — Held : not entitled to pnonty. 
— Be Speciality Bags, Ltd., [1923] 
1 D. L. K. 827 ; 63 O. L. It. 355 ; 

3 C. B. It. 617.— CAN. 

4292 i. Accountant — Monthly 

salary — Part time employment .] — field : 
he was a servant & entitled to rank as 
a preferred creditor. — lie Uordean 
Furniture Co., Ex p. Sladden, [1923] 

4 D. E. H. 1198 ; 11923] 3 W. W. It. 
030.— CAN. 

4298 i. Company official — 

Director.] — The mere fact that a 
director who claims priority for wages 
is a superior officer of a co. does not 
of itsell deprive him of priority. The 
real question is whether the person 
making the claim has contracted to 
render service to the eo. beyond what 
would come within the scope of his 
duties as a statutory omcor. — Be 
Fa stern Ontario Milk Products 
Co., 11923 J 1 D. L. Jt. 69J ; 21 O. VV. N. 
483 ; 52 O. L. H. 07.— CAN. 


PART XII. SECT. 1, SUB-SECT. 6. 


h i. .] — The prof erential rights of 

a landlord are restricted ao provided 
by Landlord 6c Tenant Act, s. 38, 6c 
a landlord cannot claim to rank as a 
preferred creditor in respect of sums 
voluntarily paid by him for taxes 
owing by bkpt. — lit CinsTAL, [1920] 
2 D. L. It. 840 ; 69 O. L. It. 44.— CAN. 

h ii. Vvdtr landlord's Eights 

'( Bankruptcy ) Act, 1921 (c. 12) (Alta.), 
s. 3.] — The ubove sect, entitles a land- 
lord to priority to the exit lit of the 
amount limited thereby over all 
bkpt.’s secured creditors, including the 
Crown . — He Standard I’hakmac*, 
Ltd., Iff Aider! a Province’s Claim 
(A lta.), 11926J 2 D. L. It. 300 ; [1920J 
1 W . W . It. 773.— CAN. 

h iii. Cannot be deprived of 

preferential lictv— Except by agreement.] 
— Be Milner, Ex p. Forbes (Ont.), 
[1920 J 2 D. L. It. 988 ; 7 C. B. It. 319.— 
CAN. 

s i. Special covenant.] 

— Held : notwithstanding a clause 
in a lease as to acceleration rent, the 
landlord was only entitled to rent for 
the time the premises were occupied 
by the trustee. — Canadian Credit 
Men's Trust Assocn. v. Monka (1924), 
34 B. C. K. 99.— CAN. 


sn. Arrears of rent — Priority orer 
— War revenue taxes. J — Re Solomons 
Bochner Fur Co., [1924] 1 D. L. H. 
685 : 63 O. L. K. 497 ; 24 O. W. N. 42. 
—CAN. 


•p. .1 — The Crown 

claiming under War Ho venue Tax Act 
& a landlord for arrears of rent rank 
inter st according to their priority in 
time. — Be Davis, [1924] 3 D. E. R. 
560 ; 4 a B. R. 698.— CAN. 

•a* Sales tax.] — lie Calcus 

Co., Ltd., Ex p. McGuire, [1925] 3 
D. L. R. 809 ; 57 O. L. K. 272 ; 5 
C. B. R. 763 ; revsg., [1925] 2 D. L. It. 
246.— CAN. 


sr. Taxes due under 

Income War Tax Act, 1917.1— Be 
Humberstoxe Coal Co., Ltd., Ex p. 



Vol. IV.- Bankruptcy. Cases 4335a— 4484a. 


4335a. Bond to secure annuity taken In 

payment.] — Where a woman lends money to 
her husband [to help him in his business] 
then accepts from him, in lieu of the money 
lent, a bond to secure an annuity payable by 
him for her life, & he subsequently is adjudi- 
cated bkpt. or dies insolvent, she may claim 
in the bkpcy., or in the administration by the 
ct. of his estate, for the value of the annuity 
in competition with the creditors of the 
husband . — lie SlAde, Ckewkerne United 
Breweries, Ltd. v. Slade, [1921] 1 Oh. 100 ; 
89 L. J. Oh. 550 ; 121 L. T. 232 ; 04 Sol. Jo. ' 
008. j 

4336. Add. Annotation Consd. lie Slade, Crew- I 
kerne Ignited Breweries v. Slade, [ 1921 ] 1 Ch. 1 
100. 


4338. Add. Annoialion : — Refd. Re Wombwell 
(1921), 37 T. L. R. 025. 

4342. Add. Annotations : -Retd. Rc Wilson, Ejc p. 
Salaman, The Trustee v. Keith, Prowse (1925), 
133 L. T. 814. Mentd. Re Wigzell, Ex p. 
Hart, [1921] 2 K. B. 835 ; Scranton's Trustee 
v. Pearse, [1922] 2 Ch. 87. 

4345. Add. Annotation : — Refd. Dennistoun v. 
Dennistoun (1925), 09 Sol. Jo. 477. 

4353. Add. Annotation : — Refd. Re Slade, Crew- 
kerne United Breweries v. Slade, [1921] 1 Ch. 
100 . * 

4357. Add. Annotation : — Refd. Re Slade, Crew- 
kerne United Breweries v. Slade, [1921] 1 Ch. 
100 . 


Part XIII — Distribution of Estate and Payment of Dividends. 


4366a. Agreement for distribution contrary to 
bankruptcy laws Void.) Staines v. Wain- 
whight (1S39), 0 Him r. N. <’. 174; 8 Scott, 
280 : 9 L. J. C. V. 107 ; 133 K IL 08. 
tn notation . Distd. Prince r Hawoith, |I90.>) 2 K. B. 708. 

4373. Add. Annotation : — Mentd. The Kin Tye 
Loong v. Seth (1920), 89 L. J. J\ C. 113. 


4403. Add. Annotation : - Refd. Rc (lurwiez, E.r p. 

Trustee (1919), 88 L. J. K. B. 740. 

4424. Add. Annotation Mentd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. it. 91. 

4484 a. Proof subsequently reduced.]— Re 

S EARLE, lloARE & Co., No. 3210a, ante. 


Nvtional Trust Co.. 1/ii», 11025] 3 
1). L. 11. 154 ; 11925] 2 W. W. R. 08 ; 
5 C. 11. R. 719; revsg., 1 1925) 1 
W. W. R. 961 ; 5 C. B. R. 039.- CAN. 

St. Ff( 8 tl* CJTJH IIS( s of 

trustee *] — The trustee's claim for Jus 
fees expenses always preeedt s the 
Crown’s claim for taxes under War 
Revenue Tax Act, hut if the landlord's 
cluim arose anterior to that of tho 
Crown, then lh(» trustee's claim will 
comit after tho landlord’s & will pre- 
cede the Crown's claim. -Hi Davis, 
11921] 3 1). h. R. 556 ; 4 C. B. R. 698.— 
CAN. 

sw. Covenant by tenant to paytajes A' 
other ejcpensis.]—A landlord can only 
iank as a preferred creditor in respect 
of arrears of rent, tsc this is so oven 
when* tho lease stipulates that tho 
tenant shall make other paj incuts, 
namely a portion of the taxes & costs 
of heating the promises.— Re Stanley 
AIillb Co. (1924). 27 O. W. N. 123; 
affo., 1 1 924] 3 D L. R. 40 ; 4 C. B. R. 
655.— CAN. 

sx. Costs of distress.]- lie McKenzie, 
[1924] 1 W. W. R. 159; 4 C. B. R. 
492. — CAN. 


f l. Debt n^t buna dibl fur 

tajis, rates or assessments . ] — The Crow n 
in tho right of a province hus no I 
priority over other creditors of bkpt. 
with respect to a debt due to tt which 
Is not a debt for taxes, ratcR or assess- 
ments . — Re Cardston U. 1\ A. Co- 
operative Assocn., Ltd., He Pro- 
vince op Alberta. [1925] 4 D. L. R. 
897 ; [1925] 3 W. W. R. 651.- CAN. 

fii. ■ .1 — Hi Stwdart) 

I *n v km u\, In i >. , lit A i.itEin a 1 hto - 
vinteV Cl vim (Alta.), 11926] 2 D. L. R 
300 : [1926] 1 \V. W . R. 773. CAN. | 
r I. - — Sales taxis.) Solos taxes 


duo to the Dominion Govt. under 
Special War Revenue Act (Dorn.), 
1915 (c. 8), as enacted by 10 H. 11 
(loo. 5, e. 71, are merely debts duo to 
the Crown, not expressly charged upon 
the assets of debtor.— He West (F. E.) 
6: Co. (1921), 62 D. L. R. 207 ; 50 
O. L. R. 631 ; 2 C. B. R. 3. — CAN. 

r ii. ('barge against goods ud- 

nuttid as settler's effects.] — If (Id: to 
take priority over tho lien for costs 
given an execution creditor . — He 
Wiley, lie Anthony Salt Co., He 
Ciiown’h Cuhtoms Duties Claim, 
f 1 925 J 4 1). L. R. 790; 11925] 3 

VV. W. 11. 683 - CAN. 

r iii. Health Insurance con- 

tributions.] — On a claim lor arreais 
due in respect of Health Insurance 
contributions, alleged to bo recoverable 
as Crowm debts ranking next after tbo 
usual preferential payments: — IltUl : 
Health Insurance contiibutions were* 
recoverable only as a civil debt.- lie 
Lindsay, [1926) N. 128.— IR. 

r iv. Debt due t<t Land f'otn- 

vnssion.]— Held : « prefciential debt. 
— lit M YLONKY, 11926] 1. R. 202 IR. 

sa. Surety paying Croum diht.] — A 
surety who lias paid the indebtedness 
of the principal debtoi to the Crown Is 
entitled to stand in the same position 
as the Crown & to exercise its remedies 
for the recovery of tho debt. — lie Patiie 
Frerkh Phonograph Co. of Canada 
(1921), 04 D. L. It. 628 ; 50 O. L. It. 
614 ; 2 C. B. It. 21.— CAN. 

PART XII. SECT. 1, SUB-SECT. 10. 

Fees A; expenses of trustee.]- See 
cases in Part VII., Sect. 5, sub-sect. 2, 
A., anti. 

4331 1. Judgment creditor — Regis- 
tered certificate of judgment .] — A judg- 
ment creditor of a bkpt., who 
registered a ccititlcate of judgment 


with tho dihinct registrar. Is not en- 
titled to a lion against the estate for 
the costs incurred in obtaining the 
judgment.- lit Yawohki (1922), 66 
D. L. R 570 : I1922J 1 W. W. R 296 ; 
2 C. B. R. 181.— CAN. 

d i. — .] 11 ild : the trustee 

must pay the hhoniTs fees \ cliuigis, 
including poundage A: the costs oi the 
execution creditor in priority to all 
other charges or claims — He Toronto 
Metal & Waste Co. (1921), 67 D. L. R. 
Ill ; 51 (). L. R. 287 ; 2 C. B. It 138. 
—CAN. 

sb. Costs of action continued by 
tragic -With authority of court. ]- 
Held: costs incurred after the insol- 
vency preferred. - Mylrhon v. Guein 
^ Homes (1922), 68 D. L. R. 209. - 
CAN. 

m i. Price of goods supplied to dibfor 

- With approval of Irtish t — For con- 
tinuation of business after bankruptcy.] 

11 ild : accounts for such goods pio- 
f erred.- lie Moimiri, 11923] 3 J). L. It. 
848 ; 53 O. L. R. 36— CAN. 

sc. Money-lnuhr.] — In no case can 
a person who lends money to another 
before the lattei's bkpev. rank as a 

ireferred creditor for t'*e money so 
oaned.— Roopen v. Goodman (1922], 
67 D. L. It. 635 — CAN. 

■d. Arrears of maintenance of lunatic. ] 

- A poison of unsound mmd having 
died Insolvent, arroais due for mainte- 
nance to the institution wlieie he hail 
been kept wore allowed after debts due 
to the Crown, & in priority to tbo taxed 
costs of his committer.-- He Maguire, 
[1923] 1 I. It. 108.— IR. 

PART XII. SECT. 2, SUB-SECT. 1. 

4335 viii. Faymint of debt 

try wife us surety for husband.] Hi Id : 
wife not a deform! creditor. He 
Barron, Fj- p. Barron, 119211 4 
D. L. It. 1307 ; 4 C. B. R. 624.- CAN. 



Cases 4545—4753. English and Empire Digest Supplement. 


Part XIV. — Administration in Bankruptcy of Estates of 

deceased Insolvents. 

454*5. Add. Annotation: — N.F. flatter v. Juckes 4556. Add. Annotation: — Held. Re Webb (Smith- 
(11)20), 42 T. L». R. 723. field, London), [1922] 2 Oh. 369. 

4547. Add. Annotation : — Reid. Re Sarjeant» 

[1923] 2 Oh. 302. 4559a. Administration of estate of undls- 

4549. Add. Annotation: — Mentd. Re Wigzell, charged bankrupt — Right to after-acquired 

Ex j). Ilart, [1921] 2 K. B. 835. property.] — Re Sarjeant, No. 1808a, ante. 


Part XVI. — Miscellaneous 

4602. Add. Annotation : — Mentd. Re Foster, 
Bamato v. Foster, [1920] 3 K. B. 300. 

4627. Add. Annotation : — Mentd. Scott v. North- 
umberland & Durham Miners’ Permanent 
Belief Fund Friendly & Approved Soc., 
LI 920] 1 K. B. 174. 

4633. Add. Annotations : — Reid. Re Drage, Palmer 
& Roberts v. Knight (1920), 134 L. T. 765. 
Mentd. Re Cohen, Exp. Trustee, [1924] 2 Ch. 
515 ; Re Hoyle, Ex p. Trustee, [1924] B. & 
C. R. 22. 

4638. Add. Annotations : — Refd. Re Drage, Palmer 
& Roberts v . Knight (1926), 134 L. T. 765. 
Mentd. Re Cohen, Ex p. Trustee, [1924] 2 Ch. 
515 ; Re Hoyle, Ex p. Trustee, [1924] B. & 
C. R. 22. 

4661. Add. Annotation : — Mentd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 

4665. Add. Annotation : — Consd. Re Cohen, Ex p. 
Trustee, [1021] 2 Ch. 515. 

4665a. Necessary before other side entitled to 

refer to contents.] — On June 29, 1923, resps., 
having received from bkpt. an order for 
goods, on the same day delivered them to 
bkpt. together with an invoice bearing the 
same date, which subsequently at bkpt.’s 
request was post-dated to July 10. On 
.July 20, bkpt., although fully realising his 
insolveney, sent to resps. & to 107 other 
creditors cheques which were all post-dated 
to July 31 in settlement of their several 
accounts. On July 31 bkpt. gave notice to 
his creditors that he was about to suspend 
payment. Not one of those post-dated 
cheques was paid on presentation ; but on 
July 30, the day preceding the act of bkpey., 
bkpt. paid in cash to resps., who had no 
knowledge of bkpt.’s financial difficulties, 
the amount he owed them less discount. 
On Aug. 30, 1923, on a creditor’s petition 
presented on Aug. 3, an order of adjudication 
was made against bkpt. Upon a motion by 
the trustee in bkpey. for a declaration that 
the payment to resps. was a fraudulent 
preference under 1914 Act, s. 44 (1), resps. 
filed an affidavit in opposition, which con- 


Practice and Procedure. 

tamed statements which revealed a volun- 
tary offer on July 30 on the part of bkpt. to 
resps. to pay the amount due to them in cash ; 
& the question was then raised whether the 
trustee' had the right, which he claimed, to 
read those statements as admissions by 
resps. of the absence of pressure & of the 
entirely voluntary nature of the payment : — 
Held : (1 ) the practice in the Bkpey. Ot., 

differing in this respect from the practice in 
the Ch. Div., was that whero an affidavit had 
been filed by a resp. to an application, applt. 
was only entitled to refer to the contents 
thereof after resp. on opening his case had 
elected to read it ; (2) where a bkpt. in 

imminent expectation of bkpey. voluntarily 
pays a particular creditor with the result 
of giving him a preference in fact, the 
reason for such payment is unexplained, a 
prirnd facie case of fraudulent preference is 
established ; therefore, the trustee having 
proved a prirnd facie case of fraudulent 
preference & the creditors having withdrawn 
their affidavit in opposition, At there being 
therefore no evidence to the contrary, the 
trustee was entitled to succeed on his 
application. — Re Cohen, Ex p. Trustee, 
[1921| 2 Oh. 515; 94 L. J. Ch. 73 ; [1924] 
B. A O. R. 143 ; sub nom. Re Cohen, Ex p. 
Trustee v. Snow (W. R.) & Co., 69 Sol. Jo. 
35, 0. A. 

Annotation * — As to (2) Distd. He Drage, Palmer & Roberts r. 

Knight (1926), 134 L. T. 765. 

4671. Add. Annotation : — Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 

4704a. Whether barred by lapse 

of time.] — In the circumstances : Held : a 
solr.’s petition that his bill might be paid was 
not barred by the fact that the items occurred 
more than six years before the demand for 
payment. — Re Fisher, Exp. Brutton (1845), 
De G. 116; 1 New Pract. Cas. 159; 14 
L. J. Bey. 15 ; 4 L. T. O. S. 321 ; 9 Jur. 96. 

4705. Add. Annotation : — Refd. Knight v. Knight, 
[1925] Ch. 835. 

4753. Add. Annotation : — Mentd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 


PART XVI. SECT. 3, SUB-SECT. 1. 
4606 i. Part of examination. —A 
portion morcly of an examination under 
Rkpoy. Act of a person alleged to have 
pioporty of debtor In his possession 
cannot bo admitted in evidence in 
oollatoral proceedings. — Houldino v. 
Canadian Credit Men's Trust 
A i=ROeN., Ltd., [1921] 2 W. W. It. 899 : 
U Sank. L. R. 356.— CAN. 

PART XVI. SECT. 3, SUB-SECT. 2. 

sa. Motion for trial of bankruptcy 


act io7i — Adjournment to take oral evi- 
' - : Fulton, 11926] 4 D. L. R. 

1001. -CAN. 


PART XVI. SECT. 4. 

■k. Ex parte order — Rescission — Non- 
disclosure of true state of affairs.]- - 
Itc Gordon Brothers, Ltd. (Out.), 
11920] 3 L). L. It. 131 ; 7 C. B. It. 570.- 

OAN. 


| PART XVI. SECT. 5, SUB-SECT. 1. 

*n. Of successful application for 


3 

1). L. It. 407 ; 7 t\ B. R. 631 : varying . 
11926] 2 1). L. It. 1025— CAN. 

ip. Rights of solicitor — Amount of 
fees — Estate realised by trustee 

Re Caplan. [1925] 3 D, L. It. 964 ; 5 
C. B. R. 826. — CAN. 
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Part XVII. 

4794. Add . Annotation : — Refd. Rc Griffiths, Jones 
v. Jenkins, [1926] Cli. 1007. 

4818. Add. Annotation : — Refd. Re Mathicson 
(1920), 70 Sol. Jo. 1181. 

4819. Add. Annotation : — Refd. Re Matliieson 
(1926), 70 Sol. Jo. 1181. 

4831. Add. Annotation : — Mentd. Re Cohen, Ex p. 

Trustee, [1924] 2 Oh. 516. 

4835. Add . Annotation Mentd. Richmond v. 

Savill, [1920] 2 K. B. 530. 

4840. Add . Annotation : — Mentd. Hawkins & 
Sunderland v. Duch£ (1921), 90 L. J. K. B. 
913. 

4857. Add. Annotation .-—Refd. Re Barley, [1923] 
1 Ch. 177. 


— Appeals. 

4860. Add. Annotation : — Consd. Rc Barley, [1923] 
1 Ch. 177. 

4869. Add. Annotation : — Consd. Rc Barley, [1923] 
1 Ch. 177. 

4873. Add. Annotation : — Consd. Rc Barley, [1923] 
1 Ch. 177. 

4876. Add. Annotation -Retd. Rc Barley, [1923] 
1 Ch. 177. 

| 4884. Add. Annotation : — Mentd. Rc Mellor, 

Alvarez v. Hodgson, [1922] 1 Ch. 312. 

4888. Add. Annotation : — Consd. Rc Barley, [1923] 
1 Ch. 177. 

4894. Add. Annotation -Refd. Rc Barley, [1923] 
1 Ch. 177. 


Part XVIII. — Order of Discharge. 


5023. Add. Annotation : — Consd. Re Kutner, [1921] 
3 lx. B. 93. 

5035a. Payment of money in consideration of — 
Void.] — Murkay v. Reeves (1828), 8 B. <S& O. 
421 ; 2 Man. & By. K. B. 423 ; Dan. & LI. 
101 ; 108 TO. R. 1099 ; sub nom. Muruay v. 
Reid, 0 L. J. O. S. Jx. B. 348. 

A n notations : — Apld. Hall r. Dyw.n (1S52), 17 Q. B. 785. 
Consd. Lovita’b Claim, [isutj 3 Ch. 305. Refd. Gilmoin 
v. King (1833), 3 Tyr. 5S1. 

5035b. S. P Hall v . Dyson (1852), 17 Q. B. 785 ; 
21 L. J. Q. B. 224 ; 18 L. T. O. S. 03, 223 ; 10 
Jur. 270 ; 117 E. B. 1481. 

Annotations Consd. MeKewan v. Sanderson (1873), L. It. 
15 Eq. 220 ; Mclvowdii v. Smidcmm, IJ8751 L. It. 20 Eq. 
65 ; Levitn\ Claim, 11804] 3 Ch. 3 05. Refd. IIiIIh i\ 
Mil son (1853), b Exeh. 751 : Lound v. Giimwadc (1888), 
3D Cb. D. 005 ; Koailey v. Thomson (1800), 21 Q. B. D. 
7 12 , \\ Jiulbill L. B of Health a. Vint (1890), 03 J,. T. 300. 

5038a. .] — A bill of exchange given to buy 

off opposition to bkpt.’s last- examination 
the allowance of the certificate Held : 
void ab initio. — Reeves v. Hawke, ^ (1862), 
0 L. T. 53. 


5039a. .] -Held : a fraud on oilier creditors. 

— Rogers v. Kingston (1825), 2 Bing. Ml ; 
10 Moore, (\ l\ 97 : 3 L. J. O. S. <\ J\ 77 ; 
130 E. H. 370. 

A nnntahon -Refd. S weenie r Sharp (182(5;, 12 Mooic, 
C. J*. 103. 

5039b. ,]—If<ld: the agreement was illegal - 

I J T i j i jf-> r. Mitson (1853). 8 E\ch. 751; 22 
L. J. Ex 273 ; 155 K. R. 1555. 

Annotation: Refd. Lound i\ Gmmvndt (]S8S), 3!) (Mi. J). 
605. 

5039c. S. P. Humphreys v. \\ iclling (J862), 1 
II. A V. 7 ; 32 L. J. Ex. 33 ; 6 L. T. 250 ; J58 
K. B. 7b0. 

5043. Add. Annotation: — Refd. Anderson v. 
Daniel (1923), 93 L. J. Ix. B. 07. 

5050. Add. Annotation : — Consd. Rc Kutner, [1921] 
3 K. B. 93. 

5052. Alter this case add “ Sec, also, Nos. 1051- 
1057a, ante.” 

5093a. Meaning of “ debt .’’] — Re Boulton 

Brothers A Co., No. 1057a, ante. 


PART XVII. SECT. 2. 

sz. Order invoicing amount exceeding 
$500.] —An appeal lies on the question 
whether a creditor for an amount over 
$500 shall bo entitled to rank on 
bkpt.’s estate or a secured creditor or 
merely as an ordinary creditor, licing 
an upjieal involving an amount exceed- 
ing $500. — Apex Lumber Co. v . 
Joitnbtonk, [1925] 3 D. L. It. 1050 ; 
[1925] 3 W. W. It. 360.— CAN. 

sa. Order on question of procedure .] — 
No appeal lies from a decision on a 
question of procedure. — Winter v. 
Capilano Timber Oo. (1926), 37 

B. C. R. 91 ; [1926] 2 W. W. R. 536.— 


PART XVII. SECT. 8. 

4815 I. Application for leave — Within 
what time —Extension of time — Iaxivc 
to appeal to Supreme Court of C anode. Y - 
Re Hudson Fashion Shoppe, Ltd., 
Ex p. Royai, Dress Co., 11926] 1 
D. L. R. 515 ; 58 a L. R. 298— CAN. 

if. Grounds for granting leave — 
Landlord's preferential claim for rent 
endangered — By claim of Crown — Under 
War Revenue Act , 1915.] — Re Caucus 


Co., Ltd., T1925] 2 D. L. R. 228 ; 5 
C. B. R. 514.— CAN. 

PART XVII. SECT. 9. 

ak. Jurisdiction of Court of Appeal 
of British Columbia .] — The above ct. 
when acting as an appeal ct. in bkpey. 
has complete jurisdiction over costs. — 
Re Kwong Tai Chonq Co. (Assignment 
of) (1922), 65 D. L. R. 132; [1922J 2 
W. W. R. 229 ; sub nom. Canadian 
Credit Men’s Trust Assoon., Ltd. v. 
Jang Bow Kee Jc Yin Sure, 31 
B. C. R. 40.— CAN. 


PART XVIII. SECT. 3, SUB-SECT. 1. 


5013 i. Whose interests court must 
consider — Public interests .] — On con- 
sidering the application of a debtor for 
his discharge under Bkpey. Act, regard 
must be had not only to the interests 
of bkpt. Sc his creditors, but also to the 
interests of the public . — Re Sceptre 
Hardware Co., [1923] 1 D. L. R. 
1201 ; [1923] 1 W. W. R. 966 ; 3 

C. B. R. 734.— CAN. 

6014 1. Bankrupt.] — Re Jones* 

[1926] N. Z. L. R. 318.— N.Z. 


d i. Reasons oftrustte’s report .] — 

Re McKenzie (Mon.), [1926] 4 D. L. R. 
210.— CAN. 


PART XVIII. SECT. 5, SUB-SECT. 1.— 
C. (b)ii. 

6073 il. .] — The tost as 

to whether a debtor’s book-keeping 
methods are those iibiu 1 & proper m 
the buHinoss curried on by him is 
whether debtor can at any time tell 
therefrom jnxt how he stands to his 
assets Sc liahilit fob . — Ri MoRDKN (J 922), 
66 D. L. R. 332 ; [1922] J W. W. R. 
519 ; 2 C. B. R. J 89.— CAN. 

6081 IJ. .] —Even when a dobtor 

pays losy than fifty cents in tho dollar, 
to unsecured creditors & lias not kept 
proper books of account, ho may obtain 
his discharge if tho bkpey. appeals to 
have been an honest one A he produces 
reasonable excuses for bis failure to 
keep account books. — Re Covington, 
[1923] 4 D. L. R. 946.- CAN. 

PART XVIII. SECT. 6, SUB-SECT. 2. 

z i. .] —Dobtor had mis- 

represented his financial position for 
the purpose of obtaining credit. Tho 
ot. fixed t he time for discharge at t hreo 
years from tho dato of the order. — 
Re Thiehsen, [19241 1 D. L. R. 588 ; 
[1924] 1 W. W. R. 197 ; 34 Man. L. It. 
125. — CAN. 
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5262. Add. Annotation : — As to (2) Retd. Re j 
Kutner, [1921 ] 3 K. B. 93. | 

5264a. Condition suspending discharge until 

larger dividend than ten- shillings in the pound I 
paid.] — The Cl. of Bkpey. iw not empowered j 
by JO] 4 Act, h. 26, lo suspend tiie discharge 
of a bkpt. until a dividend higher than 10.v. 
in tli<* pound — in this rase 35*. in the pound— - 
has been paid to his creditors.—* -Re Kutner, 
11921] 3‘K. B. 03 ; 00 B. J. K. B. 1204 ; 125 

B. T. 458 ; 37 T. L. R. 007 ; [1921 ] B. & 0. It. 
113 ; svb nom. Jie Kutnkr, Ex p. Debtor v. 
Official Receiver, 05 Sol. Jo. 004, O. A. 

5277. Add. Annotations : — Mentd. Rc Taylor, Ex p. 
Holton, [1909] 1 K. B. 103 ; Rc Barley, 

1 1023] 1 (Jh. 177. 

5283. Add. Annotations : — Refd. Re Barley, [1923] 1 
1 Ch. 177. Mentd. Rc Walmsley, Exp. The 
Bankrupt (1907), 98 B. T. 55. 

5328. Add. Annotations : — Mentd. Re Bent, Ex p. 
Trustee, [1923] 1 Ch. 1 13 ; Performing Right 
Hoc. v. Bond on Theatre of Varieties, [1924] 
A. C. 1. 

5352a. Illegal agreement with creditor 

Debt not revived. I Taiwan r. Freeman 
(1831), 1 R. A Ad. 887 ; 2 (V. A M. 451 ; 1 
Tyr. ISO ; 3 B. J. Ex. 135 ; 1 10 E. B. 090. 

Reid. \\ iiiviu r Mamma? ns. r >i), <j I0\cli. I 

5367. Add. Citation: -sub no m. Rc Merchant 
Traders’ Ship, Boan A. Insurance Ahsocn., 
Ex p. Chappell, 19 B. T. O. S. 29. 

5387a. On forfeiture clause Conditional dis- | 
charge.] — (1) The discharge from bkpey. of j 
a hie tenant with the common form protected ' 
life interest, Kuch discharge being conditional 
on his paying a sum of money, does not have 
the ell eel of putting ail end to the operation 
of the forfeiture clause if the money has not 
in fact been paid. | 


(2) Where there is a trust of a fund under 
the terms of which the trustees are bound to 
apply the income of the fund in a particular 
way on a given future contingency, the person 
who takes the income as a result of that trust 
on the happening of the contingency is a 
person who has an interest of a kind which, 
hut for the forfeiture clause, is capable of 
vesting in his trustee in bkpey . — Rc Clark, 
Clark v. Clark, [1926] Ch. 833 ; 95 L. J. Ch. 
325 ; 135 B. T. 666 ; 70 Sol. Jo. 344 ; [1926j 
B. A, C. R. 77. 

5397. Add. Citations .-—Bail Ct. Cos. 151 ; 17 

Jut. 165. 

5399. Add. Annotation : — Mentd. Spencer v. Ilem- 
merde, [1922] 2 A. C. 507. 

5399a. Revives debt.] — Hatt v. Verdier (1770), 
2 Win. Bl. 724 ; 96 10. R. 425. 

5399b. ,N\ J*. Best r. Barker (1782), 8 Price, 
533, n. ; 1J6 E. IB 1286 ; sub nont. Best v. 
Baerer, 3 Doug. K. B. 188. 

alnnotuliotiH Consd. WiIhotj r. Kemp (lHlf>), 3 M. A S. 
M>/>. Apld. Sweenie v. Slmrp (IS26), Hi Moore, C 
Refd. Hlark bo uni e. Ogle M820), s 1’iiec*. f>20 ; 

.Icilcrieh (JS2D), S J Tice, 531. 

5402a. R. J\ Horton v. Moggridgk (1816), 0 
Taunt. 563 ; 128 E. IB 115B 

5424a. R. f\ Turner r. Suiiomuerg (1745), 
Sira. 1233 ; 93 E. B. 1152. 

Annotation : Folld. Bailey i\ Dillon ( 1 7 r>D ). 2 Burr. 736. 

5424b. R. 1\ Wilson v. Kemp (1815), 3 M. A S. 
595 ; 105 E. IB 733. 

^innoiat mux N.F. Blackhontn r. Otflc (1820), 8 

.’>20. Consd. 10 Gamlfivr (1822), 1 L. J. O. S. K. B. 1G ; 
Peers r. Gmldorcr (1822), 1 B. & C. 1 1G. 

5455. Add. Annotation Refd. Indian & General 
Investment Trust v. Borax Consolidated, 
[1920] 1 K. B. 539. 


Part XIX - Statement of Affairs 

6475. Citations : - For “ 24 Q. B. D. 406 ” read 
“ 21 Q. B. D. 466.” 

5475a. — — — - — Letter returned marked | 

“ gone away.”] — Bkpt. cannot escape service 
ol an order of the ct. by leaving his last- known 
address, & there is nothing in 1914 Act, nor 
in Bkpey. Rules, to say that a registered 
letter which does not reach debtor is not good 

^ , of an ! 

order that bkpt. should attend at a specified 
time . At place for his adjourned public 
examination, had been sent by registered 
letter iV returned tlirough the post, marked 
“ gone away,” a warrant wiis ordered to he 1 
issued for his arrest. - Rc Bevy (1924), 68 
Sol. Jo. 419; sub nom . Rc Bevy, Ex p. 
Official Receiver, U924] B. & C. R. 19, 

1 ). 0 . 

5495a. - — - — — .] The object of the 


and Discovery of Property. 

public examination of debtor is not merely to 
obtain a full A complete disclosure of his 
assets A tlu* facts relating to the bkpey. in 
the interests of his creditors, but is also for 
the protection of the public ; A: debtor is not 
entitled to refuse to answer <j nest ions put to 
him at his public examination on the ground 
that by so doing he may incriminate himself. 

In the course of his public examination 
debtor refused to answer a question on th 
ground that he might thereby incriminate 
himself. On the case coming on before the 
judge 4 he interviewed debtor in lus private 
room A: on his return into ct. stated (1) that 
he was not satisfied that- an answer to the 
question would result in further assets or 
secure rights for the creditors. A: (2) that lie 
was satistied that there were serious personal 
reasons why it would bo to debtor’s detriment 
to answer the question in xmblic : — Held: 


PART XVIII SECT. 6, SUB-SECT. 3. | 

5269 iii. Wlioro the 

assets of the ustdfniorH. a partnership, 
were not equal to fifty cents in the 
dollar on their unsecured liabilities, ic 
the ot. was not fully satisfied with 
cxplunutions on certain matters friven 
by a partner asking for his discharge, 
ail order wub made for his discharge 
on his consenting to Judgment nffnitisl 


him.— lie Rukptjus Hardware Co., i 
[11)23] 1 I). h. li. 1201 ; !!«o*n 

\V. W. li. 960 ; 3 C. 13. li. 734.— CAN. 


PART XVIII. SECT. 6. 

gr i. Creditor without notice of 

insolvtney.) — The et„ oil the applica- 
tion of a creditor, annulled the coin- 
position order & the disohararo & made a 
receiving order.— He McKay, Ex p 
1 OR 


Mason, [1924] 4 1). L. II. 307 ; 5 

C. B. It. 81.- CAN. 

PART XVIII. SECT. 7, SUB-SECT. 2— 

D. 

si. Liability for ju ceHsaries— Medical 
expenses.) — Held: debtor's discharge 
did not five him from liability to pay 
for necessaries which included medicul 
expenses. — Jie Reynolds, [1924] 4 
1). L. It. 104 ; 5 C. B. It. 69.— CAN 
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neither of the reasons given by the judge for 
declining to order debtor to answer the 
question was a sufficient reason. — JRv Paget, 
Ex p. Official JR whiter, (1927] 2 Gh. 85 ; 
96 1,. J. Cl i. 377 ; 137 L. T. 369 ; 43 T. 3^. it. 
155; 71 Sol. Jo. 189 ; [1927J B. A: C. R. 
# 118, C. A. 

5495b. Answers disclosing secret 

formulas for manufacturing proprietary 
articles.] — Be Keene, No. 5811a, post. 

5496. For “ All matters considered on 

application for discharge” read 

All matters considered on application 
for discharge.” 

Add. Annotation : -Folld. lie Paget, Ex p. 
Official Receiver. [1927J 2 Ch. 85. 

5499a. Questions as to loss of 


property.] — Held : though the words “ with 
intent to deceive or to defraud ” were absent 
from 1914 Act, s. 157 (1) (c), the jury had still 
to consider whether deft, knowingly A with 
intent to deceive or to evade the Act either 
made statements that were unsatisfactory in 
the sense that they were untrue or grossly 
exaggerated or intentionally evasive, or made 
statements without caring whether they were 
true or not. — It. v. Piiietjps (1921), 85 J. I\ 
120 . 

5505. Add. 1 n notation : Refd. tie Paget, Ex p. 
Official Receiver, LI 9271 2 Oh. 85. 

5512. Add. Annotation : — Mentd. Anderson r. 
Daniel (3923), 93 1*. J. 1C. 33. 97. 

5594. Add. Annotation : — Mentd. lie Gunsbourg, 
[1920] 2 K. B. 426. 


Part XX. — Property Available for Distribution amongst 

Creditors. 


5684. For the words “Admission or rejection of , 
proofs.]— - Sec, generally. Part Y31I., ante” 
iollowing this case, read “ Admission or 
rejection of proofs, sec, generally , Part VII J., 
ante .” 

5686. Add. Annotation : — Mentd. Ord v. Ord, | 
[1923] 2 IC. B. 432. 

5696. Add. Annotation Refd. lie Wothered, i 
Ex p. Salanmn, 11926) Ch. 167. 

5747. Add. Annotations Refd. fie Webb (Smith- 
field, 3 London), D922] 2 Pli. 3(59. Mentd. 
A.-G. v. Do Keyser's Koval Hotel, [1920] 1 
A. C. 508. 

5749. Add. Annotations : Consd . Il( Debtors (No. 
771 of 1926) (1926). 15 T. L. R. 9. Expld. 
tie 3<>ederioke A Whit wort h. Ex p. Hibbard. 
[1927| 1 Ch. 253. 

5754. Add. Annotation : Apld. lie Collins, [1925 J 
Cli. 556. 

5760. Add. Annotations :- Consd. He Debtors (No. 
771 of 1926) (1926), 13 T. 1>. R. 9. Expld. 
tie Fredericks A Whitworth, Ex p Hibbard, I 
11927] 1 Ch. 253. 

5760a. — - Money paid in compliance with subse- ■ 
quent bankruptcy notice.] tie Debtors (No. ' 
771 of 1926), No. 923a, ante. 

5766. Add. Annotation :- Consd. Dij^ton v. Bell, 
[1923] 1 K. B. 701. 

5769. Add. Annotation Refd. Tie Gunsbourg, 
[1920 J 2 K. B. 426. 

5775a. .] — On Sept. 20, 1917, debtor trans- , 


f erred his assets, including certain furniture, 
1o a co. formed by him. On Sept. 27 he com- 
mitted an act of bkpey. upon which a petition 
was presented on Oct. 8, A a receiving order 
was made against him on Ocl. 21, i oil owed 
by an ad indication on Dec. 12. After 
the date ol the receiving order part, of the 
furniture was sold by the co to a bond fide 
purchaser for value without notice, by whom 
it was resold to another purchaser in the* 
same position. On 3<Vb. 5, 1919, t lie transfer 
of Sept. 20, 1917, was held to be fraudulent 
Ac void A. an act of bkpey., A tlie co. was 
ordered to deliver to tin* trustee all the pro- 
perty comprised in that salt*. Tin* value of 
the property having been found by tin* 
registrar, a further order was made against 
the co. to pay tut* amount, of that value to 
the trustee. No payment having been math* 
under that order tin* trustee claimed to 
recover the furniture or its value from the 
ultimate purchaser: lit Id : the title of the 
trustee related back to the act of bkpey. of 
Sept. 20, 1917, A neither the original nor any 
subsequent transferee could establish any 
title ns against the trustee. — lie Gunshoukg, 
[1920J 2 K. 33. 426 ; sub nom. He Gunsbourg, 
Ex p. Trustee, 89 L. J. K. B. 725 ; [19201 
33. A C. R. 50 ; sub nom. tie Gunsbourg, 
Ex p. Cook, 123 h. T. 355 ; 30 T. D. It. 485 ; 
61 Sol. Jo. 498, C. A. 

Annotation* : — Apld. It e JHmibrowsKf, Exp. Trustee ( 1 023 ). 
92 L. .J. Cli. 4 1 5. Mentd. Jit Wigsscll, Ex p. Hint, 
f 11)21] 2 K. R. 835. 


PART XX. SECT. 2. 

iu — - P/i/ti tt/er/)// I if /Iff • 


uy LUiucnniiiu hivi u uy a prisuu wuu 

is at the time solvent as security for a 
present advance of money & recorded 
to bind lands under Nova Scotia 
Registry Act, U. 8., 100ft (e. 137), «. 1C, 
is a valid security as against the 
authorised assignee under an assign- 
ment in bkpey. subsequently made. — 
Ht UlIODKKIZRK EsrVTK & N()VA 
Sootia Trust Co., 110231 1 D. L. It. 
10.73 ; 6G N. S. It. 179.— CAN. 

5713 v. .J —The authorised trus- 

tee is not entitled to possession or 


control of auy property by lien ay 
, meats for store fixtures 
purchased l>v debtor, especially if 
nothing 1ms been paid on account of 
such purchases, A: bkpt. has no 
! ofhcial interest in the /iwmoH v — 
Tie Aum is &: Cuius (1921 ), 

34(1 ; 53 N. 8. It. 04.— CAN. 
f 6713 vi. — - Lease granted to hank- 
i rapt free of rent- Stipulation that lease j 
1 not stizable bp creditors.] — Held: the 
I property could not be used for the | 
! benefit of bkpt.’H creditors. — L tsuauj.t | 
i r. Duprksxe (1922), 00 1>. L. It. 130.- 
| CAN. 

j t i. .]--As an assignment J 

I only vests the property of debtor in I 

197 


the assignee subject to fire rights of 
secured credit ois, it can only affect 
the equity of redemption m the 
property. — Wnm: 6c Co. v. Tmc 
Ioma ( J 922 ), 09 I). L. It. 94 ; 2ft 
Kxch. C. It. 327 — CAN. 


PART XX. SECT. 3, SUB-SECT. 2. 

&m. Undrr Canadian JianUru pteg 
Ar!.\ The Engli-h A« IhN the Canadian 
Act dist liigiiisfu d as to the time to 
w 1 1 1 < h 1 in 1 1 w->1c ( s 1 itle relates haek. 

Hi ( oin s iV Cynaiuw 

< *111.1)1 1 Mi.sV Tiumi Ahhoi n., I/u». 
r. sm \K (Alta.). I192GI 3 I). L. It. 
912 , | J 920 1 3 Y\ . W . Jt. 34.- CAN. 
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5775b. .] — Bkpt., when he was hopelessly 

insolvent, transferred his business to a one- 
man co., which was an act of bkpcy. Subse- 
quently the two reaps. advanced £1,000 each 
& received four debentures of £250 each 
respectively containing a charge oh the under- 
taking & assets of the co. Resps. had no 
notice of the fact that the transfer to the co. 
was a fraudulent conveyance within 1914 
Act : — Held : although resps. were bond fide 
purchasers for value without notice, as the 
transit*}- twis an act of bkpcy. to which the 
iillc oi the trustee related back, the trustee 
v.th entitl'd to the assets so transferred as 
property divisible amongst the creditors of 
hLf)i. — J\V POMKKOWSKJ, Ex p. TRUSTEE 

(1923), 92 L. .7. Ch. 415 ; [1923] B. & C. R. 32. 

5776. Add. Annotations : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. Mentd. Scranton’s 
Trustee v. Pearso, [1922] 2 Ch. 87. 

5783. Add. Annotation : — Mentd. Sorrell v. Smith, 
[1925] A. C. 700. 

5786. Add. Annotation :■ — Consd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

5701. Add. Annotations : — Mentd. Burchell v. 
Thompson, LI 920] 2 K. B. 80 ; Commercial 
Credit Co. of Canada v. Fulton, [1923] A. C. 
798. 

5798. To the cross-reference before this case add 
“see, also , County Courts, Vol. XIII., p. 
498, No. 488.” 

5805. Add. Annotation : — Refd. Upton v. Bell, 
[1924J 1 K. B. 701. 

5807a. Balance of sequestrator’s account in 
registry.] Rc Little II at/i/inobttry, Essex 
(1837), 1 Curl. 556 ; 163 K. R. 195. 

5811a. Secret formulas for manufacturing 

proprietary articles.] — Debtor, against whom 
a receiving order had been made, had carried 
on business in the manufacture & sale in 
England, France & America of certain pro- 
prietary articles made according to secret 
lormulas invented by him Ac liis brother 
wit h whom lie was in partnership. In his 
public examination he was required to dis- 
close those formulas in writing to his trustee. 
The debtor & his brother had each of them 
agreed not to disclose the secret. Upon the 
dissolution of the partnership bkpt. retained 
the assets Ac goodwill of the business in 
England At America, while his brother con- 
tinued to carry it on in France. The formulas 
had never been committed to writing. Bkpt. 
refused to disclose them on the ground that 
they existed only in his brain as the result 
of his skill Ac capacity, Ac that to disclose 
them would be a breach of his agreement 
with his brother : — Held : the formulas were 
part of the goodwill Ac assets of liis business, 


& he was bound to communicate them to l.i 
trustee.— .Re Keene, [1922] 2 Ch. 475 ; n 
L. J. Oh. 484 ; 127 L. T. 831 ; 38 T. I l 

?n« ! n 6 * 8011 Jo - 603 • tl»22] B. & a it' 

AUo, v. A. 


6819. Add. Annotation .‘—Mentd. Be Rush, War*. 
v. Rush, [1022] 1 Ch. 302. ’ * 

5821a. Life interest in remainder.] — Re Silbeh’s 
Settlement, Public Trustee v. Silbeu 
[ 19201 W. N. 77. ’ 

5826a. .] — Re Clark, Clark v. Clark, No. 

5387a, ante. 

5827. Add. Annotation : — Refd. Re Evans, Public 
Trustee v. Evans, [1920] 2 Oh. 304. 

5831 . Add. Annotation : — Retd . Re Evans, Public 
Trustee v . Evans, [1920] 2 Ch. 304. 

5835. Add. Annotation Retd . Re Clark, Clark 
v. Clark, [1926] Ch. 833. 

5845. Add. Annotation : — Refd. Re Evans, Public 
Trustee v . Evans, [1920] 2 Ch. 304. 

5850. Add. Annotations : — Consd. Re Fol der, For- 
der v. Ford er, [1927] 2 Ch. 291. Refd. Re 
Evans, Public Trusteo v. Evans, [1920] 2 Ch. 
304. 


5851. Add. Annotation Distd. Rc Fortier, Forder 
v. Forder, LJ927] 2 Ch. 291. 

5858. Add. Annotation : — Consd. Re Wombwell 
(1921), 37 T. L. R. 625. 

5859a. Of property partly of bankrupt & 

partly of third party — Good to extent of third 
party’s property.] — Bkpt. was entitled to 
reversionary interests in certain property 
subject to mtges. then vested in his father, 
& before his bkpcy. lie joint'd with his father 
in executing a settlement in which provision 
was made that the son’s interest should 
determine in the event of liis bkpcy. : — Held : 
bkpt. was to be treated as settlor of the 
equity of redemption & therefore the pro- 
vision for forfeiture on bkpcy. was void to 
that extent, but as to the father’s mtges. 
bkpt. was not the settlor, & therefore the 
provision for forfeiture was valid to that 
extent. — Rc Wombwell (1921), 125 L. T. 
437 ; 37 T. 1,. R. 625 ; sub nom. Rc Womb- 
well, Exp. Trustee, [1921] B. Ac V. R. 17. 

5865. Add. Annotation :■ — Consd. Rc Wombwell 
(1921"), 37 T. L. R. 625. 

5872. Add. Annotation : — Consd. Rc Griffiths, 
Jones v. Jenkins, [1926] Oh. 1007. 

5884. Add. Annotation : — Consd. Re Griffiths, 
Jones v. Jenkins, [1926] Ch. 1007. 

5885. Add. Annotation : — Refd. Re Clark, Clark v. 
Clark, [1926] Ch. 833. 

5890. Add. Annotation: — Consd. Rc Griffiths, 
-Jones i’. Jenkins, [1926] Ch. 1007. 

5897. Add. Annotation : — Distd. Re Forder, Forder 
t*. Forder, [1927] 2 Oh. 291. 


PART XX. SECT. 4, SUB-SECT. 1.— I 

•n. Monty placed, in bank to credit of 
bankrupt.] — Held: the bank could not 
fipnly the moneys to witiafy debtor's 
liability to the bank, it being a fraudu- 
lent preference . — Itc Longmokk, Kjc p. 
Royal Bank & ltinnu, 11923] 2 
D. L. It. 873 ; SC. B. It. 818.— CAN. 

e i. Money from sale of chatttls — 
Sold under v aid. bills of sale.] — The ct. 
made an order for payment to the 
official assignee of the valuo of tho 
chattel* hoited & sold by tho mouoy- 
1 ondor. — T urnbull’a Estate ( O fit - 
cial Assignee of) t>. Goldstein (1921 ), 
29 C. L. R. 377 ; 21 S. R. N. S. W. 
095 ; 38 N. S. W. W. N. 170.— AUS. 


to. Money paid in circumstances 
giving bankrupt no right of recovery .] — 
Held : tho assignment did not vest tho 
moneyR so paid in tho trustee. — 
Saltish 8c Arnold, Ltd. v Dominion 
Bank (1922), 68 D. L. R. 757 ; [1922 J 
2 W. W. U. 280.— CAN. 

•p. Money supplied to provide bail 
for bankrupt.] — Held : the money never 
was the property of bkpt. — Morris v . 
Kline. Demkkh, Garnishee (1922), 
68 D. L. It. 222 ; 2 0. B. It. 521.— 
CAN. 

j i. Money illegally paid to solicitors 
by former trustee .] — The ct. ordered tho 
ho] re.* bill to bo rot-axed & a reference 
to bo made to inquire into the validity 
of the «olre.* retainer. — Re Brtant 
1 QQ 


Irard & Co.. [1924] 3 D. L. R. 487 ; 
5 C. B. R. 6.— CAN. 


PART XX. SECT. 4, SUB-SECT. 2.— 

D. (a). 

5846 ill. A., by will. 

inherited property which was declared 
by tho will to be unseizable, but he 
was given power to dispose of it : — 
Held : A. could not assert the un- 
solvable quality of his property in 
bkpcy. proceeding*. — Craig v. Ken- 
nedy (1922), 68 D. L, R. 78 ; 2 C. B. R. 
528.— CAN. 


c i. Clause forfeiting deposit on 

lessee’s bankruptcy.] — Re Abraham 
(1925), 59 O. L, R. 164; [1926] 3 
D. L. R. 971.— CAN. 
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5808 . Add. Annotations : — Consd. JRe Forder, For- 
der v. Forder, [1927] 2 Oh. 291. Refd. Re 
Evans, Public Trustee v. Evans, [1920] 2 Oh. 

5899 . Add. Annotation : — Consd. Re Griffiths, 
Jones v. Jenkins, [1920] Ch. 1007. 

5902a. “ On bankruptcy or until he suffered any 
act or thing or any event happened whereby 
he would be deprived of right to receive in- 
come — Order of Probate Court setting apart 
whole income for children of beneflciary.] — 
In 1887, O. settled the proceeds of property 
as to the income upon himself for life deter- 
minable on his bkpcy. or until he suffered any 
act. or tiling or any event happened whereby, 
if payable to him absolutely, he would be 
deprived of the right to receive the income or 
any part thereof . By an order in 1 895 after 
the dissolution of C.’s marriage, it was 
ordered that the trustees should set apart 
the whole of the income of the settled funds 
which was then payable to him, Ar apply it 
for the children of the marriage' until majority. 
O. became bkpt. in 1904, his youngest child 
attained twenty-ono in 1910 : — Held : the 
above order was an act or event antecedent to 
his bkpcy. by which F’s. interest in the whole 
income was determined for a substantial 
period, & a forfeiture took i>lace at tho time 
the order was made, A: not lung passed to the 
trust ee in bkpcy. — Rc Oarew's Trusts, 
(lKLL.IBiiA.ND V. CARKW (1910), 103 L. T. 
058 ; 55 Sol. Jo. 140. 

5905. Add. Annotation : — Consd. Re Forder, Forder 
v. Forder, [1927 J 2 Ch. 291. 

5908. Add. Annotation Consd. Re Griffiths, 
Jones v. Jenkins, [1920] Oh. 1007. 

5909a. “ Shall do some act ” whereby income 
would be assigned — Authority to pay income 
to trustee of composition scheme — No notifica- 
tion of authority to trustee.] — B. was entitled 
to the income of one-third share of the residuary 
(‘state of testatrix unless & until ho should bo 
or become bkpt. or should do or suffer some 
act or thing whereby such share of income 
should be wholly or partially assigned, 
charged or incumbered or until he should 
die, whichever event should first happen, & 
from & after bis death or bkpcy. or the doing 
or suffering such act as aforesaid such share 
& the income thereof should be held upon 
trust for his issue. Shortly after the death 
of testatrix B. entered into a scheme for 
composition with liis creditors, & ho then 
signed an authority to the trustees of testa- 
trix's will “ until further notice ” to pay to 
the trustee under the scheme “ the income 
now due or to accrue due ” to B. from her 
estate. It appeared that there had been no 
communication by 33. to the trustee of the 
scheme for composition concerning the 
authority given to the trustees of the will 
until after these proceedings had been taken 
in the matter : — Held : in these circum- 
stances the authority given to the trustees 
of the will did not operate as a good equitable 
assignment of B.'s interest in testatrix’s 
estate Ac did not work a forfeiture thereof, 
inasmuch as in the absence of communication 
concerning the authority, the same remained 
simply a bare authority which was revocable. 
— Re Hamilton, FitzGkokge v. FitzGeorge 
(1921), 124 L. T. 787, C. A. 

5913. Add. Annotation : — Refd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 


5916. Add. Annotation : — Consd. Re Forder, For- 
der v. Forder, [1927] 2 Ch. 291. 

5920. Add. Annotation : — Consd. Re Griffiths, 
Jones v. Jenkins, [19291 Ch. 1007. 

5922. Add. Annotation : — Distd. Rc Griffiths, 
Jones v. Jenkins, [1926] Ch. 1007. 

5922a. “ By any deed or document anticipate, 
charge, assign, or otherwise dispose of ” — 
Debtor presenting bankruptcy petition.] — 
Held : the forfeiture clause liad not taken 
effect. — Re Griffiths, Jones v. Jenkins, 
[1926] Ch. 1007; 95 U J. Oh. 429; 126 L. T. 
57 ; 70 Sol. Jo. 735 ; [1926] B. & 0. R. 50. 

5924. Add. Annotation Expld. Re Forder, For 
der v . Forder, 11927] 2 Ch. 291. 

5925. Add. Annotation.: -Consd. Re Forder, For- 
der v. Fortier, [1927] 2 Ch. 291. 

5931. Add. Annotations: — Consd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. Refd. Re Evans, 
Public Trustee v. Evans, [1920] 2 Ch. 304. 

5932. Add. Annotation : — Apld. Rc Evans, Public 
Trustee v. Evans, [1920] 2 Ch. 304. 

5932a. ** Until he shall forfeit same in case of 
bankruptcy ” — Existing bankruptcy known to 
testator.] — Re Evans, Public Trustee v. 
Evans, No. 5936a, post. 

5933. Add. Annotation Refd. Re Forder, Forder 
r. Forder, [1927] 2 Ch. 291. 

5934. Add. Annotation : Refd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 

5935. 4 dd. Annotation : -Apld. Re Forder, Forder 
v. Forder, |1927j 2 Ch 291. 

5935a. — - Bankruptcy at & after determination 
of prior life Interest — Annulled after Income 
payable.] — B. was bequeathed an interest 
during his life in the income of testator’s 
residuary estate, A by his will testator 
directed that, if any beneficial > thereunder 
should become bkpt., such beneficiary should 
forfeit his share which should thereupon de- 
volve as provided for in tin* event of his 
death. Testator died in 1910 A: on Apr. 16, 
1914, B. was adjudicated bkpt. On Dec. 14, 
1025, B.’s lift 1 interest fell into possession, 
A on Apr. 7, 1926, he procured the annul- 
ment of his bkpcy. Between Dec. 14, 1925, 
A the date of tile* annulment the trustees 
received income in respect of the residuary 
estate, but dealt only witli such part as did 
not include the income }n respect of B.’s 
interest, no payment being made in respect 
of that by them Held: as after Dec. 14, 
1925, the trustees received sums in respect of 
the income of testator’s estate wh.ch they 
could have been asked to hand over to the* 
trustee in the bkpcy. of B. before the annul- 
ment of his bkpcy., there existed something 
upon which the forfeiture* could operate, 
the) test be*ing whether there was any actual 
income of the share which cemld be treated, 
by tho trustees as payable to, or retained for, 
or appropriated for, the resieiuary legatee*, Ac 
the annulment was not in time to prevent the 
operation of the forfeiture clause*. Re Forder, 
Forder v. Forder, |i927| 2 Fh. 291 ; 96 
L. J. Fh. 314 ; 137 L. T. 538 ; [1927 | B. Ac F. K. 
84, C. A. 

5936. Add. Annotations : — Apld. Re Forder, Forder 
v. Forder, [1927] 2 Fh. 291. Refd. Re Evans, 
Public Trustee v. Evans, [1920] 2 Ch. 304. 

5936a. “ Unless he attempts to become bankrupt ” — 
Whether applicable to bankruptcy In lnvitum 
or generally.] — Testator, by liis will dated 


i no 
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Dec. 23, 3 93 1 , devised Ac bequeathed his real I 
& personal estate to his trustees upon trust | 
to sell Ac convert with power to postpone, & 
proceeded r “ Out of ray estate I desire my 
trustees to pay to my son H. an annuity of 
£\ 56 to be paid monthly, unless he attempts 
to assign it or to become bkpt. In these 
events it shall be entirely optional with my 
trustees to pay him the annuity, my wish & 
intention being that the money is to be for 
his personal use to keep him from w r ant. If 
they think his conduct or circumstances 
deserves or requires it, J authorise them to 
increase the annuity to £200 per annum, 
payable as on the condition stated.” 
Test nt or Huai directed that the residue of the 
income of his estate should be paid to his 
wife during her life or widowhood, & that 
after her death or remarriage it should be 
applied for the maintenance of his daughter 
until she attained the age of twenty -five 
years, Ac that upon her attaining that age 
ilie whole of the residue of his property 
should be given to her. By a codicil to his 
will, dated Sept. 10, 1918, testator devised 
two freehold farms to his son H. for the term 
of Ids life or “ until he shall do some act to 
effectuate a sale or mtge. thereof or which 
shall forfeit the same iu the case of bkpey.,” 
in either of which events the farms were to 
fall hack into Ac form purl of his residuary 
estate. Testator died on Sept. 18, 1918, 
leaving liis widow, his daughter, Ac his son II. 
surviving. On Nov. 8, 1911, a receiving 
order had been made against. 11. on a creditor’s 
petition, the act, of bkpey. being the failure 
to comply with a bkpey. notice, Ac on Nov. 2'1, 
191 1, ho was adjudged bkpt,. Testator made 
his will Ac codicil with knowledge of those 
facts. On Jan. 22, 1919, 31. obtained liis 
discharge, but his creditors had not- boon 
paid in full, Ac the bkpey. had not been I 
annulled. On a summons taken out by the 
trustees for the determination of the ques- 
tions whether the legacy given to II. by the 
will had become forfeited by his bkpey., Ac 
[whether the five holds devised to him by the 
codicil belonged to him or formed part of 
the residuary estate : —11 old : (1) the words 
“ unless he attempts to become bkpt.” in 
the will must, bo read in their strict gram- 
matical House Ac as so read did not, apply to 
a bkpey. in hm'itum or bkpey. generally, Ac 
therefore no forfeiture of the annuity had 
occurred on which the discretionary trust 
arose, Ac consequently the annuity was 
payable to the trustee in H.’s bkpey. ; (2) 

the words of devise in the codicil though I 


phrased in words of futurity applied under 
the doctrine of Trappes v. Meredith , , No. 5982, 
ante , to the past bkpey. of II., & there was 
no principle upon which the ct. would be 
justified in holding that the doctrine was not 
applicable to legal estates, & consequently 
the devised freeholds had ever since the 
death of testator formed part of his residuary 
estate. — He Evans, Public Trustee v, 
Evans, [1920] 2 Ch. 304 ; 89 L. J. Ch. 525 ■ 
123 L. T. 735 ; 36 T. L. 11. 674, 0. A. 

5946. Add. Annotation : — Generally , Mentd. Iir 
Conyngham, Conyngham v. Conyngham 
[1920] 2 Oh. 495. 

5953. Add. Annotation Refd. Re Blyth Ship- 
building Ac Dry Docks Co., Forster v. Blyth 
Shipbuilding & Dry Docks Co., [1 926 J Ch. 491. 

5958. Add. Annotations : — Consd. Anglo-Baltic Ac 
Mediterranean Bank r . Barber, [1924] 2 
K. B. 410. Refd. Re Harrington Motor Co. 
(1927), 44 T. 1j. R. 58. 

5963. Add. Annotation : — Mentd. Re Blyth Ship- 
building Ac Dry Docks Co., Forster v. Blyth 
Shipbuilding Ac Dry Docks Co., [1926] Ch. 191 . 

5965. Add. Annotations: — Mentd. Maatschappij 
voor Fondsenbezit v. Shell Transport Ac 
Trading Co., [1923] 2 K. B. 166 ; Knight r. 
Ponsonby, [1925] 3 K. B. 545. 

6052. Add. Annotation : — Reid. Re Pennington Ac 
Owen, [ 1925J Ch. 825. 

6074. Add. Annotation : — Dlstd. Re Wilson, Ex p. 
Salaman, The Trustee v. Keith, Browse 
(1925), 133 L. T. 814. 

6092. Add. Annotation : — Mentd. Re Rush, Warre 
v. Rush, [1923| 1 Ch. 56. 

6111. Add. An noted ion : — Consd. Bergerem v. 
Marsh (1921), 91 L. J. K. B. 80. 

6113. Add. Annotation Apld. Bergerem r. Marsh 
(1921), 91 L. J. K. B. SO. 

6115a. Bankruptcy abroad.] — Testator by 

his will declared himself to be residing in 
l*>ndon, Ac domiciled in England. He subse- 
quently resided in Algiers A: carried on busi- 
ness as a coal merchant there until liis death. 
On a petition presented by him in his lifetime 
to the ct. in Algiers lie was declared bkpt. by 
the French cl. after liis death, Ac a ” syndic ” 
was appointed t here to whom creditors’ claims 
might be sent. The effect, of the order on the 
evidence was to vest iu the French “ syndic ” 
the whole of bkpt.’s estate, including assets 
accruing after the commencement of the 
bkpey. In a subsequent creditor’s adminis- 
tration action m England, K., an English 
creditor, was appointed administrator Ac after 


PART XX. SECT. 4, SUB-SECT. 2. E. 

6961 it. - - Premium paid by bank- 
rupt ]- Where payment* duo to a co. 
issuing a policy wore not by the 
policy itself expressed to be payable 
during the lifetime of the assured or 
for seven years at least: — Held: the 
policy was not within the protection 
utTordcd bv Life Insurance Act, 1908. 
s. 05, A' the policy -moneys passed to 
the ofllciol assignee of the deceased 
policy-holder. — London A: Lancashire 
Insurance Co., Ltd. r. Fisher, 119243 
N. Z. L. R. 1280. — N.Z. 

6961 iii. - - - J*ropt rty transferred 
before assignment in bankruptcy.) A 
trustee in bkpey. is not entitled to 
recover insurance on a building burned 
after the assignment in bkpey., but 
which stood on land transferred prior 
to the assignment. Canadian Credit 


Men’s Trust Assocn., L*id. r. Wi.nni- 
t pro* Fire Uni >erwritkrh* Ai.kncy 
(Alta.), 1 1 920 1 3 1). L. K. 628 , 11920] 

i 2 \\ . \V. It. 611.- CAN. 

5967 ii. - - In actum of tort. I - 
Damages for personal injuries do not 
vest in the trust oc in bkpey. Ht 
Hollister (Out.), f 15)20] 3 1). L. It. 
707 ; 7 C. B. It. 029. CAN. 

■q. Itights tinder contract — Can- 
cellation before receiving order.) — Held: 
tho trustee in bkpey. had no rights 
under tho contract in tho name of 
bkpt., it having been r*ghtly can- 
celled. — He Dollar Taxi Co., Ex p. 
Trustee. [1924] 3 D. L. it. 97 ; 4 

C. B. R. 607.— CAN. 

st. Proceeds of company's a awls — 
Sold by directors — To discharge personal 
guarantees of directors.) — Held : the 
transaction wa* not fraudulent. — He 

200 


United Exhiiutokh, 11926] 3 D. L. It 
I 4 40 ; 6 C. B. 11. 7 79 — CAN. 

1 PART XX. SECT. 4, SUB-SECT. 3.--B. 

sv. 1‘rocccds of sale — Hill of sale 
given by husband to wife — To secure 
loan by tcij c*. J — Held: tho proceeds 
domed from realisation of the security 
effected after an act of bkpey., but 
before actual adjudication, were money 
lent to the husband by the wife for the 
purpose of his trade or business ut the 
date of bkpey., &. as such, assets in 
the husband’s estate.— He Haw, [1926] 
N. Z. L. R. 568.— N.Z. 

iw. Chattels in ostensible possession oj 
husband — Onus of proof.) — Held : the 
onus ivafi on tho wife to prove that they 
were her property. — He MoEi.land’h 
Estate, [1923] 4 D. L. R. 395 ; 3 

C. B. R. 849.— CAN. 
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a grant of administration with tho will 
annexed, proceeded to advertise for creditors. 
The French “ syndic ” now claimed that the 
assets in this country should be transferred 
to him, admitting that if his application was 
successful the costs of administration here 
would have to be deducted : — Held : a bkpey. 
order having been made by a French ct. of 
competent jurisdiction tho “ syndic ” was 
entitled to the whole of the assets whomso- 
ever situate, & these must b(', handed to him 
after deducting the costs, charges & expenses 
of the administration proceedings here. — 
lie Bcjjike, Kino v. Terry (19J9), 54 L. Jo. 
rw. uai. t r rt i7r, 


-•] — In 1913 deft., a domiciled 
Englishman, entered into an hotel partner- I 
ship with other persons in Belgium in con- I 
nection with the Ghent Exhibition. Deft. ‘ 
became tenant ol a house in Ghent for a I 
period of eight months from Apr. 1913, & i 
employed clerks & other persons. The 
partnership incurred heavy liabilities, by 
a decree of the Commercial Ft. at Ghent, \ 
dated Aug. 9, 19 K>, the partnership A its 
members wore declared to be insolvent pur- 
suant to an article of the Belgian Givil ('ode. 
The decree w as pronounced by t he ct . without 
notice to deft., but subsequently, in accord- 
ance witli the recognised procedure, lie was 

notified of the decree A appeared by soil*, to 
show cause why it should he dissolved. It 
was, however, .affirmed by the Ct. of Appe.nl. 
Pitt'., trustee in the hkpev., brought an action 
in England alleging that dcl't. was possessed 
of assets wit bin the jurisdiction of t he English 
cts. A claiming a declaration that all del't.’s 


assets had become vested in pltf. as trustee : 
—Held: (1) tho decree of the Belgian ct. 
was valid inasmuch as deft, had submitted 
to the jurisdiction ; (2) the proceedings were 
not contrary to natural justice, inasmuch as 
deft, had been afforded an opportunity of 
being heard ; (3) subject to the decision of 
other issues not before the ct., there should 
be a declaration that pltf. was entitled to all 
the movable assets of deft., wherever situate, 

A to fhe appointment of a receiver. — 
Berckrkm v . Marsh (1921), 91 L. J. K. B. 
HO; J25 G. T. 020; [1921] B. A C. li. 

1 95. 

A dd. A limitations - Refd. He 
Ch. 000. Mentd. Performing Bight Soe. v. 
JAindon Theatre of Varieties, [1921] A. C. 1. 

6126. Add. Annotation . - Apld. lie Collins, [1925] 
Ch. 550. 

6128. Add. Annotations:— Consd. 7»V\Vait, [1927] 

1 Ch. 000. Mentd. Performing Bight Soe. r. 
Eondon Theatre of Varieties, [ 192 1 ] A. C. 1 ; 
KurseW v. Timber Operators A Contractors 
(1920), 95 li. J . K. B. 509. 

6129. Add . Annotation : Apld. lie Collins, [19251 
Ch. 550. 

6129a. .] — Hr Collins, No. 0059a, post. 

6135. Add. Annotation : Apld. lie Caines Mort- 
gage Trusts. [1918-1 9 | B. AC. B. 297. 

6136. Add. Annotation : Mentd. tie Caines Mort- 
gage Trusts, [1918 191 B. iV C. B. 297. 

6146. Add. Annotation Mentd. Banque Beige v. 
llambrouck, [1921 j I K. B. 321. 

6150a. — Transfer of shares bought for client.] 

— A. instructed his broker to purchase on his 
behalf two hundred shares in a eo. The 


XX. SECT. 4, SUB-SECT. 6.— 
B. (b). 

r i. - - .1 \lt hough n foreign 

Bkpcv. Act cannot, of its m\n loree. | 
opei, lie beyond tlie eounti\ wlneli 
enacted it, vet pm aft internntion.il 
law <N the remit \ ol nations opera! inn 
on tin* general puneiples relating to 
movable prop* rt \ will recognise j!s 
cxtrn-ti rritorial etTeet, so ini at least 
il deals vitli pctsonnl pinpcitv, 
cspeciaL* w hero, as in the ease ol the 
U> Bkpcv . Act, 1 he Ad does not 
expressly coptine itsel! to piopcitv 
within the United States, hut extends 
to “all pro pert v of l>k])t . ; A' the 

fact that tin* U.S. Bkpey. A rt is given 
eileet in Canada only In remit > ol 
nations is not a ground for holding 
that it should he givt n no great ri 
eftect in Canada than would he .given 
to the Canadian Bkpcv. Act in the 
United Stales. Willi \ms r. Ilii n 
(Man.), 11026] 3 1). U. It. 22a , 1 1026] 

2 W. W. li. lirj. CAN. 

sa. Insolvency in South Africa — 
Property %n Ireland. 1 — By an order of 
the Supreme Ct. of the Union of South 
Africa the estate of an insolvent was 
sequestrated for the benefit of his 
creditors ; subsequently a trustee of 
the estate was elected, 6c was declared 
entitled to administer the estate in 
accordance with Insolvency Ad, 10 lb. 
Tho insolvent was entitled to certain 
freehold & leasehold property in 
Ireland. Under tho law of the Union 
of South Africa the tiustee was 
entitled to the immovable property 
of tho insolvent situate in Ireland, so 
far as such light did not conflict with 
the law in Ireland The Supreme Ct. 
of South Africa having requested the 
Irish ct to act in its aid, the trustee 
applied for an order vesting the pro- 
perty in him : — Held : he was entitled 


to such order Hi Bolton, L I U120 1 


PART XX. SECT. 4, SUB-SECT. 7. 

6121 i. Payments lo accrue under 
tiuitdini/ contract - lit trillion money.' 
Ihtd : moneys already earned b.v tlio 
assignor, although not already due 
payable to him, could lx* assigned bv 
him, .S: their assignment, was not 
invalidated by hkpev. intervening 
before >*>uch moneys became due 
| payable, 6c this principle whs applic- 
able lo rt lent ion money kept hack in 
respect of progress payments under a 
budding contract . — (>m n ial Ahsiunkk 
r. SliAKJ’U, ( 1921 J N. Z. Ji. B. 100 . - 
N.Z. 

6128 i. Hoot, debts -Assignment to 
incorporated brink.} —Held : the assign - 
merit of all book debts then due or 
I accruing clue or thereafter to become 
duo was a general assignment of book 
I debts within Bkpey. Act, s. 30, but was 
valid. — Sackka Tobacco (Jo. n. Royal 
Bank of Canada (1022), 03 J). U. 1U 
58 ; 2 C. B. It. 300 ; 52 U. L. It. 131.— 
CAN. 

6128 ii. Assignment not rcejis- 

tercd--No provincial legislation pro- 
viding for registration. 1- - Held : assign- 
ment void as against trustee in bkpey. 
— Royal Bank of Canada v. Kahtkrn 
Trust Co., [J023J 1 J). U. It. 40 H; 
11923 J S. C. R. 177.— CAN. 

6128 iii. Future book debts. ] - lie 
Cordon Stork, Ltd., Ex p. Standard 
Bank, 11023] 4 1>. L. Jt. 270 : 3 

C. B. R. 816.— CAN. 

6128 iv. .] -To be valid against 

a trustee in bkpey. any assignment of 
future book debts must be rigidly 
according to Bkpey. Act, s. 30. — Hr, 
Walton. 11021J 4 D. U. It. 706 ; I 
C. 13. It. 112. -CAN. 

om 


PART XX. SECT. 5, SUB-SECT. 1. 

6133 jv. — .1 He Standard Im- 

ports, Ltd., Hr ji. Canadian Expukrs 
Do (1022). 68 1). Ji. It. 30(1 ; 2 C. B. It. 
206.- -CAN. 

6133 v. .1 He Wilson (Out.), 
I 1 1>26 ) t 1>. L. It. 581 , 7C It. Jt. 4 37. 

CAN. 

PART XX. SECT. 5, SUB-SECT. 2.- A. 

6139 iv. — .] Ah against an 

assignee hi bkpey. one who has as 
principal consigned goods to bkpt. 
under an agency contract bv which 
flu* properl y did not pass to bkpt. 
may recover tlie goods or the proceeds 
thereof, provided \ r so far as they can 
be identified. — He Cocks Estatk & 
Consort Tuadinu Co. (1022), 65 

i>. L. If. 778 ; U02J] 3 W. W. It. 434. 
- CAN. 

6139 v. Money entrusted to. I — 

Hi Id : tho paver could only rank oh a 
preferred creditor if the triiHt money 
could be* traced to a particular fund. - 
Jte Dominion Tjckkt, ktc. Corpjv., 
Hr p. A kick. 11024 J 2 J). L. IL 807. — 
CAN. 

61501. Broker —Securities sold for 
client — J’rocccds paid into broker's 
general account. ]-- Held : as tho money 
could not bo distinguished in any way 
from other moneys m tho general 
account ot tho brokers tlie ebon! could 
not claim it & could only sue for breach 
of contract. — Dalpiif. v. Fairbanks, 
(,'ohseun 6z Co. (1022), 66 D. L. It. 
335 ; 2 C. B. It. 524.— CAN. 

sb. Sole beneficiary — Widow’s claim 
to share of estate. | — Whore a widow 
claims under Widows Relief Act, 
Jt. S. A.. 1022 (c. 145), fl. 10, lo tho 
u no drain i»t ored portion of lior hus- 
band's estate, such portion docs not 
i vest in tho trustee in bkpey. of the solo 
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broker instructed a firm of brokers to effect 
the purchase. The firm duly purchased the 
sliares & sent a transfer of the shares to the 
broker, prepared in the name of A. The 
broker liad in the meantime filed his petition 
in bkpcy. & the transfer passed to the official 
receiver & from him to the trustee in bkpcy. 
of the broker. It was claimed by the firm & 
also by A. : — Held : it was “ property held 
by bkpt. on trust ” within the exception 
contained in 1914 Act, s. 38, A it must be 
handed over to A. — Barber <fc Hons v . 
Kiulky (1922), 38 T. L. R. 050 ; 06 Sol. Jo. 
577. 

6208a. .|- In the circumstances (sec No. 

0208): Held: (5. had a lien. on the floods 
for his debt. — Bithn r. Carvalho (183d), 

7 Him. J09; 58 E. R. 777 ; subsequent pro - 
reed hit jh (1839), d M>. & O. 090, U 0. 

^ snotut toils • Consd. Frilli v. Forbes (18(12), R I L. J. Oil. 

Reid. Hutchinson v. JL«*y worth (1838), 1) Ad. A Ml. 

6249. Add . Annotation : — Mentd. The Kronprin- 
sossan Marg&rctn, The Parana, etc., [ 19211 
J A. C. 486. 

6263. Add. Annotation : Mentd. Banque Beige v . ^ 
Ilambrouck, [1921 J 1 K. B. 321. 

6270. Add. Annotation : — Refd. Banque Beige v. 
Hambrouek, [19211 1 K. B. 321. 

6272. Add. Annotations : — As to (1) Refd. Banque 
Beige v. Ilambrouck, jl921] 1 K. B. 32 L. 
As to (2) Refd. Banque Beige v. Ilambrouck, 
[1921 J 1 K. B. 321; Pc Wait, | 1927J 1 Cli. 
000 . 

6295a. Life interest falling into possession — During 
third bankruptcy — Right of trustee under 
previous bankruptcies .] — He Hilhisk’s Set- 
TLEMENT, PUBLIC TRUSTEE V. HeLBER. [19201 
W. N. 77. 


6298. Citations : — For “ Chippendale v. Tomlin- 
son (1752), 1 Cooke’s Bankrupt Laws, 7th ed., 
p. d06 ” read “ Ohippendall v. Tomlinson 
(1785), 4 Doug. K. B. 318; 1 Cooke’s 

Bankrupt Laws, 8th ed., p. 428 ; 99 E. R. 
900.” 

Add . Annotations : — Dlstd. Beckham v. Drake 
(1849), 2 H. L. Cas. 579. Consd. Be Roberts, 
[1 900] 1 Q. B. 122. Refd. Be Elswood (1855), 
26 L. T. O. S. 96 ; Wadling v. Oliphant 
(1875), 1 Q. B. D. 145. 

6308. Add. Annotation : — Mentd. Hoystead v. 
Taxation Comr., [1926] A. C. 155. 

6313. Add. Annotation : — Mentd. Hoystead v. 
Taxation Comr., [1926] A. C. 155'. 

6317. Add . Annotation : — Mentd. Hoystead v. 
Taxation Comr., [1926] A. C. 155. * 

6324. Add. Annolalion : —Refd. Dystor v. Randall, 
[1926] Ch. 932. 

6334. Citations .-—For " T1918] 2 Ch. 389 ” read 
44 [1918] 2 Ch. 339.” 

6347. Add. Annotation : — Refd. Chillingworth v. 
Esclie, [1923] 1 Ch. 576. 

6348. Add. Annotation : —Refd. Dystor v. Randall, 
[1920] Ch. 932. 

6349. Add. Annotation Mentd. Hoystead v. 
Taxation Comr., [1926 J A. 0. 155. 

6352. Add. Annotation : — Consd. Be Wigzell, Ex p. 
Hart, [1921] 2 K. B. 835. 

6366. Add. Annotations : — Distd. Re Wilson, Ex p. 
Halaman, The Trustee v. Keith, Prowse 
(1925), 133 L. T. 814. Refd. Be Cohen, Ex p. 
Official Receiver, [1919] 2 K. B. 271 ; Be 
Wigzell, Ex p. Hart, [1921] 2 K. B. 835. 

6390a. Property acquired between two insolvencies 
— Assignees under second Insolvency en- 


bonofieiary under tlio husband's will. — 
J0> McImtyrn, f 1 <»15A | t I). L. U, J27 ; 
11925] 3 W. W. H. 172. CAN. 


PART XX. SECT. 5. SUB-SECT. 2.- B. 

bo. Specific purpose — Stock certificate 
d( positui with agent - For soli Bkpl . 
.sold u portion of the shares & had the 
i omul tidor fraudulently transferred into 
his own nauio : -lit id: the trusteo 
must return tlie shares. — Dicnman v. 
T«UH\W, JlAHT & A NIllifWON A. Bkll 
Tklkimionk Co. (IU22), (SO J). L. It 
672. — CAN. 

-- - - it WOS 

necessary for petitioner accurately to 
Identify the eert illeute which he claimed 
from tho insolvent. — M cKa\ v. Tvu- 
UKON (U>22), 67 U. L. it. 607. — CAN. 


PART XX. SECT. 5, SUB-SECT. 4.— A 
. 6261 i. General rule — Fund vndis 
tmguishable.] —In order to give rim 
to a right to follow moneys as tmsi 
moneys mixed with tho trustee ’i 
personal moneys there must Jbav< 
existed a trust fund capable of beinf 
identified Ac followed . Re Christi* 
Grant. Ltd., Exp. Canadian Exmicsg 
Go., 11923] 1 D. L. It. 606 ; 32 Alan 

CAN* 375 1 119221 3 W * W * ll * HOI.— 

6261 il. S . l *. Oqilviic Flour Miu> 
Go., Ltd. r. Canadian Crkdit MknV 
Tkuht Assocn.. Ltd., |1925) 4 D. L. H 
0C0 ; [1026] 3 W. W. R. 680. — CAN. 

6267 i. Agent to sell goods — Right U 
proccids of safe.] — Money reoeived bs 
a commission agent from sales of hit 
customers’ property is, after doductior 
therefrom of the agent ’s commission 
A. espouses, monoy hold by him In £ 
fiduciary capacity. & if it 1 b mixed 
by th© agent with his own money in 


his general banking account & he 
become bkpt., the money can bo 
followed by tho cestuis que trust if it 
is still traciahle; otherwise they have 
no recourse other than proving their 
claims in the bkpoy.— Saltrk & 
Arnold, Ltd. i>. Dominion Bank, 
II 923 J 3 W. W. It. 257.— CAN. 


PART XX. SECT, 6. 

6283 i. “ Working tools ” — Law 
agent's library.] - Hild : law reports, 
statutes, A legal text-hooks, forming 
the prolessional library' of a practising 
law-agent , were not necessary “ work- 
ing tools.”- -1‘rnicll v. Eiajiv, [192GJ 

.s. c. u.-scot. 


h i. .] — Re. Trenwith, 

11922 J 3 W. W. R. 1205.— CAN. 

h ii. Effect of mortgage. ] — Whore 

tho owner of an urban homestead 
mortgages i t, t ho exempt ion rights of the 
owner are confined to tho equity of 
redemption. ~Rc. Bkll, [1922] 1 

W. W. It. 1016 ; 07 D. L. It. CO ; 32 
Man. L. R. 9 at p, 13. — CAN. 


h Hi. ** Building occupied ” — 

By debtor .] — Debtor was the regis- 
tered owner of a lot on which was a 
two -storey building, in the upper 
storey of which he & his wife had 
dwelt continuously since his purchase 
of tho lot. Tho lowor storey was used 
mainly as a store, in which debtor's 
wife carried on a business, but in the 
rear purl, was stored somo coal. wood 
At household furniture. Tho store & 
dwelling had an outside entrance as 
well as an inside one. A lean-to had 
boon erected by debtor, which had an 
outside entrance only : — Held : tho 
property was within Exemptions Act, 
s. 2. cl. 10, & was under Bapcy. Act. 
s. 10, excepted from an assignment 


under that Act . — lie Skkelk, [1923] 
l D. L. R. 589 ; [1923] 1 W. W. R. 
117 ; 3 C. 13. R. 589.— CAN. 

h iv. By partner — Part- 

nership property .] — Under Bkpcy. Act 
a lot A building belonging to a partner- 
ship passes to tho authorised ust-igneo 
under an assignment by tho partner- 
ship, all hough part of tho building is 
occupied as a homo by one of tho 
partners. — Be Dohrovitoii, Dobro- 
vi toii v. Canadian Credit Men's 
TR rsT Afisorx., Ltd., [1925J 1 I). L. R. 
21 . [1924] 3 W. W. R. 681.— CAN. 

PART XX. SECT. 7, SUB-SECT. l.~ 

A. (a). 

6286 iii. .] — The after-acquired 

property of a debtor Is available among 
creditors under a receiving older but 
not under an authorised assignment. — 
Re Lipson, [1923] 3 D. L. R. 1171 ; 
52 O. L. R. 352 ; 2 C. B. R. 488.— CAN. 

6293 v. .] — An insolvent 

has power to dispose of any property 
he nmy acquire after being declared 
insolvent. & all persons dealing with 
him bond fide & for a consideration 
will be discharged from making a 
further payment to the official as- 
signee, provided the transactions took 
place before t he official assignee inter- 
vened & claimed the property on 
behalf of insolvent’s estate. — C hhotk 
Lal v. Ktcdar Nath (1924), I. L. R. 
46 All. 565.— IND. 

PART XX. SECT. 7, SUB-SECT. 1.— 

B. (a). 

vi. — r— Application to bankruptcy by 
authorised assignment.] — Re Gadsby, 
Ex p. White & Elliott, [1925] 3 
D. L. R. 1159.— CAN. 
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titled.] — Gurus v. Sheffield (1836), 8 Sim. 
176 ; 5L. J. Ch. 377 ; 50 F. 70. 

Estate, Fordkam v. 

0395. Add . Annotation : — Refd. Tie Maihieson 
(1926), 70 Sol. Jo. 1101. 

6398. Add . Annotation : — Reid. Re Mathicson 1 
(1920), 70 Sol. Jo. 1161. 

6399. Add. Annotation : — Mentd. Re Leo, Ex p. 
Grunwaldt, [1920] 2 K. 13. 200. 

6409. Add. Annotation : — Mentd. Parr v . A.-G., 
[1920] A. O. 239. 

6410. Add. Annotation : — Mentd. Parr v. A.-G., 
[1926] A. O. 239. 

6415. Add. Annotation: — As to (2) Reid. Watson 
v . Haggitt (1927), 44 T. L. K. 90. 

6449. Add. Citation: — sub nom. Re Bummer, 
Ex p. Speller, 14 C. B. 159, n. 

Add. Annotation : — Refd. Graham r. Furber 
(1853), 2 C. L. R. 10. 

6464. Add. Annotation : — Mentd. Lamb v. Wright, 1 
[1924] 1 K. B. 857. 

6477. Add. Annotations : — Reid, lie Tabor, Ex p. 
Cork, [1920] 1 K. B. 808 ; lit Kaufman 
Segal A Domb, Ex p. The Trustee, 119231 
2 Ch. 89. 

6483. Add. Annotation : —Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6514. Add. Annotation : — Consd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 

6515. Add. Annotation : — Consd. lie Tabor, Ex p. 
Cork, [1920] 1 K. B. 808; Re Kaufman 
Segal A Bomb, Ex p. The Trustee, [1923] 
2 Ch. 89. 

6516a. On business premises.] — The 

custom of hiring furniture which exists in the 
ease of hotel proprietors, A is so notorious 
as to exclude the doctrine of reputed owner- 
ship in the event of the bkpey. of the hotel 
proprietor whether the particular furniture 
was hired or not, does not extend to furniture 
in the possession of traders generally, e.tf. a 
wholesale grocer. -Re Tabor, Ex p . Ooiuc, 
[1920] 1 K. B. 808 ; sub nom. Rc Tabor, 
Ex p. Trustee, 89 L. J. K. B. 352 ; 122 
L. T. 799; 30 T. U R. 191; [1919] A 
C. R. 299. 

Annul at tons : — PoUd. Re Kaufman Segal & Domb, b » p. 
Trustee, fl923] 2 Ch. 89. Reid. French v. Gethmgr, [1922] 
1 K. B. 236. 

6519. Add. Annotations : — Consd. Rc Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. Folld. Re Kaufman 
Segal A Domb, Ex p. The Trustee, [1923] 
2 Ch. 89. 

6523. Add. A?motation : — Reid. Re Blyth Ship- 
building A Dry Bocks Co., Forster v. Blyth 
Shipbuilding A Dry Docks Co., L1920] Ch. 
494. 

6524. Add. Annotation : — Mentd. Rc Blyth Ship- 
building A Dry Docks Co., Forster v. Blyth 
Shipbuilding A Dry Docks Co., LI 920] Oh. 
494. 


6525. Add. Annotation : — Reid. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6561. Add. Annotation : — Retd. French v. Gething, 
[1922] 1 K. B. 230. 

6584. Add. Annotation : — Mentd. Richmond v. 
SaviH, [L920J2 K. B. 530. 

6613. Add. Annotation : — Reid. Lamb v . Wright, 
[1924] 1 K. B. 857. 

6614. Add. Annotation : — Mentd. Re Allester, 
[1922] 2 Ch. 211. 

6625. Add. Annotation : — Reid. Re Wethered, 
Ex p. Salaman. 1 1020] Ch. 167. 

6647. Add. Citations : — sub nom. Rc Plimmer, 

Add. Annotation : — Reid. Graham v. Furber 
(1853), 2 C. L. R. 10. 

6657. Add. Annotation : — Consd. Re OoUins, [1925] 
Ch. 550. 

6659. Add. Annotation : — Apld. Rc Collins, [1925] 
Ch. 550. 

6659a. .] — For some years before his 

bkpey. a surveyor A assessment specialist 
with a stall of clerks had entered into con- 
tracts with clients for personal service in the 
latter capacity. Under these contracts he 
had to value his clients’ properties for rating 
purposes A give expert evidence on their 
appeals, his remuneration being a percentage 
of the reduction of their assessments when 
obtained, lit* mortgaged these contract s A 
the sums to become due on completion thereof 
to a mtgee., who by special arrangement with 
the mtgor. gavo no notice to the clients so as 
not to imperil the mtgor ’s business position, 
the mtgor. being allowed to collect the fees 
when due in his own name A hand them 
over to the mtgec. At the date of the mtgor. *s 
bkpey., some fees (a) were due on completed 
contracts, but some fees (b) were still un- 
earned. The trustee employed bkpt. A some 
of his stall to carry out the uncompleted con- 
tracts A earn fees (b) : — Held : (1) though t he 
work to be done under the contracts required 
a certain amount of technical skill on which 
bkpt.’s clients relied, it was nevertheless part 
of bkpt.’a business, so that tbo fees {a) due 
at the date of the bkpey. were duo to him 
“ in the course of his trade or business ” & 
being in his order A disposition by the con- 
sent of the mtgee. belonged to the trustee 
under 1914 Act, s. 38 (v) ; (2) the mlge. of 
fees (ft) earned since the bkpey. was in- 
operative against the trustee.— Re Collins, 
[1925] 1 Oh. 550 ; 133 L. T. 47“ ; sab nom. 
Re Collins, Ex y. Salaman (Trustee), 95 
L. J. Ch. 55; [1925] B. A C. R. 90. 

6689. Add. Anno*aiion :- Refd. Rc Wethered, 
Ex p. Salaman, [1920] Ch. 107. 

6701. Add. Annotations - Folld. Birmingham 
Banking Co. (Official Liquidators) v. Carter 
(1872), 20 W. R. 354. Refd. Hemphill v. 
Queensland Sheep Investment Co. (1873), 29 


PART XX. SECT. 9, SUB-SECT. 1. 

0416 i. Goods,'* “ goods & chat- 
tels ” — Goods of third party — Inter- 
mingled with bankrupt’s property by 
third party.] — Held : the entire pro- 
perty became assets to satisfy the 
creditors. — Re Prouressivii Farmers, 
Re Holden National Co.’s Claim 
(1921), 62 D. L. It. 631 ; 2 C. B. It. 
551.— CAN. 


PART XX. SECT. 9, SUB-SECT. 3.— 
B. (b) i. 

8621 ii. Second mortgage of.y - 

In 1905, C. the owner of a life policy of 
assurance, mortgaged it to the insurance 
co. In Apr. 1907, C. mortgaged the 
policy 6c the land's to B., who grave no 
notice to the co. till Nov. J020. In 
Juno, 1907, C. was adjudicated bkpt. 
In 1915 the insurance co. w r cio paid tho 
amount due on their mtgre. & handed 
the policy to the assignees. In 1920 


the assignees surrendered tiio policy 
to tho insurance co., 6c received its 
surrender value, 6c B. applied for pay- 
ment of the amount, due to him on his 
mtgre. : — Ihld : the equity of redemp- 
tion in the mtgre. was " goods 6c 
chattels ** within Irish Bkpt. &c Insol- 
vent Act, 1857 (e. 00), s. 313, & was at 
tho date of tho bkpey. “ in the pos- 
session, order, or disposition of bkpt.” 
bv tho consent 6c permission of tho true 
owner. — Re Clancartv, [1921] 2 I H. 
377.- -IR. 



Cases 6701— 6858a. English and Empire Digest Supplement. 


L. T. 737 ; lie Pooley, Exp. Robbing** (1878), 
38 U T. 003. 

6740. Add . Annotation : — Mentd. Bickerdike v. 
Lucy, [1920] 1 K. B. 707. 

6742. Add, Annotation i — Kefd. Lamb v . Wright, i 
K. B. 857. i 

6744. Add. Annotation Distd. Lamb v. Wright, I 

[1024] l K. li. 857. j 

6745. Add. Annotation Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6745a. Whether mere visible employment of goods 
In trade or business sufficient.]— (H In order 
that goods may conn; within 1914 Act, 
s. 88 (c), the consent or permission of the | 
true owner must he given not only to their 
being in the* possession, order or disposition ' 
of l>kpt., but also to their being used in his 
trade or business. (2) In order that goods 
may be in the possession, order or disposition 
of bkpt. in his trade or business within the 
clause they must be not merely visibly 
employed in bis trade or business, but 
acquired A used for the purposes of the 
business.- Lamb r. Wktojit A Co., [1924] 

1 K. B. 857 ; 98 L. .1. K U. 8(9 i ; 180 b. T. 
708 ; 10 T. L. 11.290 ; 08 Sol. .lo. 479 ; [1924] 
II. A (\ K. 97. 

6745b. Fees due on completed contracts to sur- 
veyor & assessment specialist.] /!< Colons, 
No. 0059a, anti . 

674G. Add. Annotation ,s : Mentd. tic Kaufman 
Segal A Bomb, h\r p. The Trustee, [1928| 

2 (Mi. 89; Lamb r. Wright, 11924] 1 K. B. 
857. 

6751a. Must be given both to possession & to use 
in trade or business.] Lamb r. Wuiout A 
( No. 07 15a, anti . 

6762. Add. Annotation : -Refd. Lamb r. Wright, 
ri921j 1 K. B. 857. 

6777. Add. Annotation: Refd. lie Wethered, 
K.r p. Tmstee (1925), 181 I,. T. 201. 

6794. Add. Annotation : Reid. Ijamb v. Wright, 

LI 92 1] I K. B. 857. 

6798. Add. Annotation : Refd. Lamb r. Wriglit, 
|192tl 1 K. B. 857. 

6802a. .] - -In dan. 1922, G. pur- 

chased from bkpts. eertain chattels used by 
tiiein in their business as clothiers, A subtle 
quently in eonsiderat ion of tlie option to 
purchase A the hire-rent agreed upon let 
them on hire to bkpts. at a monthly rental. 
The chattels consist ed of cutting tables, work 
tables, machines, stools, etc. The agreement 1 
was determinable in the event ( inter alia ) of a ! 
receiving order in bkpoy. being made against 
the hirers, upon which all payments made hv 
the hirers were forfeitable A tlio chattels 
w ere to he delivered to the owner. On Sept . 0, 
1922. a receiving order was made against the 
hirers ; on Kept. 21 they were adjudicated 
bkpt., A on Sept. 25 a trustee in the bkpoy. 
was appointed. On motion by the trustee for 
a declaration that the chattels formed part 
of tlio estate of bkpts. as being in their order 
A disposition with the consent of the true 
owner; — Held: there was no proof of a 
general custom of hiring out chattels such as 


were specified in the agreement, nor was such 
a custom recognised by the cts. The inference 
of ownersldp was inevitable that by reason 
of the possession A user of the goods in the 
trade or business of the trader they “ must ” 
be the property of bkpts. — Re Kaufman 
Skoal A Bomb, Ex j>. Trustee, [1923] 2 Ch. 
89 ; 92 L. .T. Ch. 218 ; 128 L. T. 650 ; 67 
Sol. Jo. 333 ; [1923] B. & C. R. 1. 

6818. Add. Annotation : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6819. Add. Annotations : — Distd. Re Kaufman 
Segal & Bomb, Ex p. The Trustee, [1923] 
2 (Mi. 89. Refd. Jamb v. Wright, [1924] 
1 K. B. 857. 

6821. Add. Annotation Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6824. Add. Annotation -Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6858a. Judgment debt.] — S., a customer of bkpt., 
a stockbroker, became indebted to him in 
respect of Stock Exchange transactions in a 
sum for which bkpt., on Bee. 18, 1923, 
recovered judgment. Later, S. became 
similarly indebted to bkpt. in a further sum. 
On Jan. 15, 1924, bkpt. assigned both debts 
to W. to secure £500, A covenanted with him 
1 hat, in the event of his refraining from giving 
notice* of the assignment to S., lie, bkpt., 
would, on payment of the debts or any part 
1 hereof, hand the cheque or oilier form of 
payment to W. On Feb. 27, 1921, bkpt. 
commuted an act of bkpey. In Mar. 1921, 
J., who aeted as soli*, for both bkpt. A W. in 
the matter of the assignment, on the in- 
structions of both A without disclosing same, 
made an agreement with S. for the liquidation 
of the two debts, whereby S. undertook to 
pay tlio aggregate amount thereof by monthly 
instalments, the first instalments being 
allocated to the payment of the later of the 
two debts A the subsequent ones to tlie pay- 
ment of the judgment debt ; A S. further 
agreed to deliver promissory notes jiayable 
to bkpt. or order to cover the instalments 
allocated to the later debt. .1. received the 
nptes from S. A, as agent of W., collected tlio 
amounts as they fell due on the notes A paid 
part thereot to W. A retained tlie balance. 
After j > ay merit J. returned the notes to K. 
to be cancelled. At that time neither J. nor 
W. nor K. had notice of any available act of 
bkpey. On Kept. 18, 1921, a receiving order 
was made, at which date K. had paid A W. 
had received from J. sums amounting to 
£90 in respect of the later debt. Upon 
receiving notice of tlie receiving order, J. 
gave notice to K. of tlie assignment. On 
Kept. 25, 1924, an order of adjudication was 
made, A on Oct. 7, 1921, appet. was appointed 
trustee. In Apr. 1925, W. died, A his exor. 
was made resp. to the motion by which a 
declaration was sought that the two debts 
were at the commencement of the bkpey. in 
the order A disposition of bkpt. A property 
of bkpt. divisible amongst liis creditors - 
Held : (1 ) the earlier debt, which, admittedly, 
arose in the course of bkpt.'s business, w T as, 
notwithstanding its conversion into a judg- 


PART XX. SECT. 9, SUB-SECT. 5. -A. 

6752 i. Delict rg of i /oods to truster 
After votive stopping goods in transitu 
ithdraieal of notice on innocent mis- 
representation, of trust* c.] -Held: tlio 
trust oo ooulrl not roly on a withdrawal 


| so induced. — lie Roberts, [1921 J I 
( I). L. It. 38(>. CAN. 

PART XX. SECT. 9. SUB-SECT. 6. A. 

6799 ii. .]— Whore there 

wop no immediate delivery of a oar 


to the purchaser nor any change of 
possession : — Held : the sale & trans- 
fer wero void «8 against the trustee. 
— FrnsdhKALD v. McMorrow, [1923] A 
D. L. H. 619 ; 52 O. L. H. 383 ; 3 
C. B. R. 29.— CAN. 
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menfe debt, none the less at the commence- 
ment of the bkpcy. a debt due in the course 
of his business & in the order & disposition 
of bkpt. tSc divisible amongst his creditors ; 
(2) the agreement between bkpt. A S. A the 
deposit of the notes by bkpt. with W. having 
been effected after the commencement of the 
bkpcy., in the absence of knowledge on the 
part of either S. or W. of an available act of 
bkpcy., A the ct. inferring an agreement by 
W. with bkpt., in consideration of tlie 
deposit of the notes, not to enforce payment 
of the advance so long as S. paid the amounts 
as A when they fell due, constituted valid 
transactions for valuable consideration within 
1914 Act, s. 45, A, apart from such inference, 
the forbearance of \V. on the strength of the 
deposit of the notes to sue & his acceptance 
of the instalments constituted sufficient con- i 
sideration for the deposit of the notes ; * 
(2) even if the trustee was entitled to recover 
the instalments paid after the date of the 
receiving order, the amount paid before that 
date was a payment protected by sect. 45 (b) ; 
& the judgment debt fomied part of the 
property of bkpt. divisible amongst his 
creditors, while the claim in respect of 
the other debt should be dismissed.- — Re 
Wethered, Ex p. Salaman, [1920] Ch. 
107 ; 70 Sol. Jo. 324 ; sub nom. Ee Wethered, 
Ex p. S ala man’s Trustee, Trustee v. 
Bance, 95 L. J. Ch. 127 ; 131 L. T. 201; ; 
[1925] B. A C. R. 205. 

6859. Add. Annotations : — N.F. lie Tabor, Ex p. 
Cork, [1920] 1 K. B. 808 ; lie Kaufman 
Segal A Bomb, Ex p. The Trustee, 11923] 

2 Ch. 89. 

6863. Citatiojis : — For “ 5 Ch. App. 520 ” read 
“ 8 Ch. App. 520.” 

-Mentd. French v. Gelli- I 
ing, [1922] 1 K. B. 230. 

6867. Add . Annotation : — Refd. lie Tabor, Ex p. 1 

Cork, [1920] 1 K. B. 808. , 

6868. Add. Annotation Folid. Tic Tabor, Ex v. , 

Cork, [1920] 1 K. B. 808. I 

6869. Add. A'nnotation : — Consd. Tie Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 

6873. Add. Annotations : — Refd. Tie Tabor, Ex p. 
Cork, [1920] 1 K. B. 808 ; Re Kaufman 
Segal A Bomb, Ex p. The Trustee, [1923] 

2 Ch. 89. i 

6879. Add. Annotation : — Refd. Lamb v. Wright, I 
[1924] 1 K. B. 857. I 

6879a. Clothiers — Custom to hire machines.] — lie I 

Kaufman Segal & Bomb, Ex p. Trustee, f 
No. 0802a, ante. 

f — Apld. lie Tabor, Ex p. ' 
Cork, [1920] 1 K. B. 808. Folld. lie Kaufman 1 
Segal & Bomb, Ex p . The Trustee, [J 923 1 
2 Ch. 89. 

6881a. .] — Re Tabor, Ex p . Cork, 

No. 0516a, ante. j 


6885. Add. Annotation : — Refd. Lamb v . Wright, 
[1924] 1 K. B. 857. 

6888. Add. Annotation : — Consd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 

6889. Add. Annotations : — Apld. Re Tabor, Ex p . 
Cork, [1920] 1 K. B. 808. Refd. French v . 
Gething, [1922] 1 K. B. 230. 

6890. Add. Annotation : — Refd. lie Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 

6890a. .] — Re Tabor, Ex p. Cork, No. 

0516a, ante. 

6892. Add. Annotation : — Mentd. Re Morris, May- 
how v. Halton, [1921] 1 Ch. 172. 

6898. Add. Annotation : — Refd. French v. Gething, 
[1922] 1 K. B. 230. 

6911. Add. Annotation : — Refd. lie Cliiandetti, 
Ex p. Trustee (1921), 91 L. J. li. B. 70. 

6912. Add. Annotation : — Refd. lie Cliiandetti, 
Ex p. Trustee (1921), 91 L. .1. K. B. 70. 

6912a. Goods sold in interpleader action — 

Proceeds in court.] — Re Chiandkttt, Ex p. 
Trustee, No. 7113a, post. 

6915. Add. Annotations : — Consd. lie Cliiandetti 
( 192 1 ), 91 L. .1. K. B. 70. Mentd. Re Fairley, 
[1922J 2 Ch. 791. 

6916. Add. Annotation : — Mentd. lie Fairley, 
[1922] 2 Ch. 791. 

6916a. .]- -Re Cjuanjietti, Ex p. 

Trustee, No. 71 13a, post. 

6918. Add. Annotation .--—Consd. Ri Fairley, [1922] 
2 Ch. 791. 

6918a. — Subsequent withdrawal & return 

of nulla bona.] — On Jan. 14, 1921, the sheriff, 
in executing a writ of fi. Ja. for £14 1, levied on 
debtor’s goods, but on Jan. 29 being paid 
£72, on account of the debt in addition to 
costs, fees, A possession money, lie withdrew 
by arrangement reserving a right of re-entry 
for £72 balance, lie retained the £72 
received on account for fourteen days A then 
paid it to tlie execution creditors. On 
Mar. 10 the sheriff made a second levy, but 
on being paid £53 on account or the debt in 
addition to ices A possession money, lie* 
again withdrew reserving a right of re-entry 
for the £19 balance*. After retaining tlie 
£53 for fourteen days la* paid it to the 
execution creditors. On Apr. 20 the sheriff 
made* a third levy, but tlie goods seized being 
found on interpleader to belong to a third 
party, he finally withdrew A made a return 
of nulla bona on May 2. On Sept. 8 a 
petition in bkpcy. based, on an act of bkpcy. 
of Aug. 1 9 was presented. A receiving order 
was made on Sept. 29 followed by an adjudi- 
cation on Oct. 1 A n.n order for summary 
administration on Oct. 3 : — Held ; the 
execution was completed within 1914 Act, 
ss. 40, 41, by the return of nulla bona on 
May 2, A the trustee had no title to the £72 
& £53 realised by that completed execution. 

Qu : whether the trustee would in any 
case have been entitled to the moneys paid 


PART XX. SECT. 9, SUB-SECT. 8. -A. 

6859 i. Duty of court— To take notice 
of alleged custom .] — -Where It is proved 
that no less than 57 funeral cars 6c 
hearses were supplied in Ireland under 
hire-purchase agreement by ono firm 
between Nov. 28, 1912, & Mar. 8, 1923, 
the ct. will draw the conclusion that 
the custom of hiring funeral hearses 
on the hire-purchase system is suffi- 
ciently notorious. The test in such 


cases is what is the state of knowledge 
of persons who have made themselves 
acquainted with the nature A custom 
of the particular situation.- lie Tor- 
rens, [1924] 2 1. 11. 1, 4 : 58 I. L. T. 
30.-— IR. 

PART XX. SECT. 9, SUB-SECT. 8.-B. 

se. Undertaker — Custom to hire 
hearses & funeral carriages.] — lit Tor- 
kens, No. 0859 i., ante.— i R. 

205 


PART XX. SECT. 10.SUB-SECT. 3.— B. 

b (p. 810). Add “ affd. sub now. 
Martin v. Fowler, 40 fe. U. K. 119.*’ 

fl. .1 — Payment of pro- 

ceeds of sale: — Held: a preferential 
payment 6c void. — Zkidman & 
lamarrk v. American Furniture 
I Co. 6c Lavkry (1922), 00 1). L. li. 
i 99 ; 2 C. 11. K. 547.— CAN. 
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before June 8, the earliest possible date to 
whirh his title rouJd relate back under sect. 
37.- He Faiklky, [1922J 2 CU. 791 ; sui) nom. 
Ha Faiklky, Ex p. Official Receiver, 92 
L. J. Oh. 140 ; [1922J 31. & C. K. 127 ; sub 
nom. He Fairley, Ex p. Ja\>w A; Bonar, Ltd., 
28 T. L. K. 892, 1). C. 

6919. Add. Annotation : — Consd. lie Fairley, [1922] 

2 Oh. 791. 

6920. Add. Annotations : — As to (1) Consd. lie 
Fairiev, [1922J 2 Oh. 791. Refd. lie Chian- 
detti (1921), 91 L. J. K. B. 70. 

6921. Add. Annotation:- Consd. lie Fairley, [1922] 

2 Oh. 791. 

6931. Add. Annotation : Mentd. Ideal Filmh v. 
Hiehards, |1927| J K. B. 374. 

6954. Add. Annotation : —Refd. lie Ohiandetti 
(1921), 91 3,. J. K. B. 70. 

6955. Add. Annotation : — Refd. lie Fairley, [1922] 

2 Oh. 791. j 

6961. Add. Annotations : —Refd. lie AVigzell, Ex p. I 
IJart, |1921] 2 K. B. 835 ; lie Wilson, Ex p. ' 
Sal an i an, The Trustee r . Keith, Prowse 
(1925), 133 L. r l\ 814 ; lie Wait, [1927J 1 Oh. 
000. Mentd. lie liondon Bounty Commercial 
Reinsurance Ollice, (19221 2 Oh. 07; Scran 
ton’s Trustee v. IVarse, (1922J 2 Oh. 87. 

6962. Add. Annotations : -Mentd. lie (lunsbourg, 

1 1920] 2 K. B. 420 ; Scranton’s Trustee v. 
IVarse, [1922J 2 Oh. 87. 

6964. \dd. Annotation : N.F. Latter <\ .1 uckes 
(1920), 12 T. L. H. 723. 

6965. Add. Annotation : - Consd. lie Sarjeant, [ 
[1923] 2 Oh. 302. 

6965a. “ Any other petition ” Notice not given 
within iourteen days.]* A sherili, on hehali 
oi tin execution creditor, levied an (execution 
against debtor for more than £20, received 
the money from debtor to iiAnid a sail*. 
Within fourteen days of the payment the 
shorifl received notice of a bkpey. petition 
on which an erdiT would have been made hml 
not debtor m the meanwhile tiled his own 
petition on which a receiving order was made 
as a matter ol course. Notice of this second 
petition was given to the sheriff more than 1 
fourteen days after the payment, but while 
the money was still in his hands pending the 
result of the lirst petition. The trustee in 
bkpey. \ the execution creditor both claimed 
the money : - Held : the words in 1914 Act, » 


s. 41 (2), “or on any other petition of which 
the sheriff has notice,” were not to be 
qualified by the addition of the words 
“ within the said fourteen days ” so as to 
permit the sheriff to pay the proceeds of the 
execution to the execution creditor because 
notice of the second petition on which the 
receiving order was made was not given 
within fourteen days of the receipt of such 
proceeds. The sheriff must hold, in the first 
instance, to see whether a receiving order 
would be made, & if he had notice of another 
jietition, even after the lapse of fourteen 
days, then ho must hold to see whether an 
order would be made on that other petition, 
or on any petition.- -Latter v . Juckes 
A' Page, ri927j 1 K. B. 17; 96 L. J. K. B. 
137 ; 136 L. T. 177 ; 42 r J\ L. R. 723 ; 70 Sol. 
Jo. 905 ; [1926] B. A C. R. 133, 0. A. 

6966. Add. Annotation : — Refd. lie British Sali* 
cylates, [1918-19] B. A 0. R. 160. 

6979. Add. Annotations: — Refd. Latter v. J uckes 
A Page, [1927J 1 K. B. 17. Mentd. The 
James W. Elwell, [1921] P. 351. 

7006. Atld. Annotation : — Mentd. The Joannis 
Vatis, [1922] P. 92. 

7006a. — Sale after bankruptcy- Of goods 

sufficient to satisfy two executions — One 
delivered after bankruptcy.]—//^/: the as- 
signees might recover in trover for such of 
the* goods as were sold after the sheriff had 
raised money enough to satisfy the first 
execution. Stead v. Gascoigne (1818), 8 
Taunt. 527 ; 129 E. B. 488. 
i "notations : Refd. Giles v. Grover (1832), 9 Ring. 128; 

Ruteheloi r. V>ne (1834), I JVloo. A S. 652 ; Aid red c. 

Constable (1 HI 6 Q. Ji. 370. 

7008a. -- Stay of proceedings - When ordered.] — 

(imsoN r. Ili’AiPHREY (1833), 1 O. A M. 514 ; 
2 Bowl. 68 ; 3 Tv r. 588 ; 2 L. J. Ex. 231 ; 
119 E. R. 516, Ex. Bh. 

Annotation : — Refd. Moon r. Raphael (1835), 2 Iling. N . 0. 

3 1 o. 

7032. Add. Annotations : — Refd. Hx Webb (Smith- 
field, London), [1922] 2 Ch. 369. Mentd. 
A.-G. v. De Keyser’s Royal Hotel, [1920] A. 0. 
508. 

7051. Add. Annotation : — Mentd. The James W. 
Elwell, [1921] P. 351. 

7058. Add. Annotations : — Refd. Latter v. Juekes 
A Page, (1927| l K . B. 17. Mentd. The J ames 
W. Elwell, [1921] P. 351. 


PART XX. SECT. 10, SUB-SECT. 4. A. 

0934 li. - - Bankruptcy Ait. s. 11 

]- Until u hhoiitt with whom a writ 
of execution 1ms been placed receives a 
copy of the assignment b> debtor as 
provided by tho above soot. ** or 
publication of notice in tho Gazette 
oh provided by tho Act,” lie is not 
Baft* in not ut niching debtor's goods. 
A statement made bv tho bolr. for tlio 
assignee to a sheriff's otlleer that an 
assignment lias lioou made, does not 
amouut to notice to tho sheriff, A' is 
not. a ground for depriving him of the 
cost* of u levy made after buch state- 
ment. — T owkim v. Solomon. 11922] 
1 W. W. R. 1077 ; 2 O. B. It. . r i79. - 
CAN. 

6934 iii. Extra Judicial St i:urt $ 

A., 1922 (c. 96).]— Bkpey. 
Act, 1919, h. 11 (3), does not apply to 
property seized under tho above Act.- - 
lie Hamilton A Oakks, [1925] 2 
1). L. R. 614 ; [19261 1 IV. \V. It. 172 ; 
6 O. B. U. 465,— CAN. 

PART XX. SECT. 10, SUB-SECT. 4.— C. 

6988 ill. .F-While a sheriff is 

not entitled to noundage unless ho lms 


j old aim'd Home money for the execution 
credit ot, >ot r. I9,> contemplate*. tli.it 
1 the sheriff is to receive something, 
even though no money has been 
realised l»y linn, hiuoo it provides that 
bo is to Ik* entitled to poundage “ or 
Mieli lot*n burn as u judge may deem 
reasonable.” — Mouohi'iian r. Moko- 
hohan. 119211 2 >\. W. R. 147; 11 
Sa.sk. L. R. 233 : 69 D. JL. it. 363 ; 
1 C. B. It. 493. CAN. 

6983 iv. Seizure after autho- 

rised assignment.} — Towers v. Solo- 
mo.v, (19231 1 \V. W. It. 1181; 3 

C. B. It. 806- CAN. 

PART XX. SECT. 10, SUB-SECT. 8. 

y (p. 830) i. Memorandum 

) that title subjtct to costs of prior execu- 
tion.} — On an assignment under Bkpey. 
, Act. wlioro there aro executions 
recorded against laud of the assignor, 
. tho registrar of land titles, in making 
transmission of title to the assignee, 
should make a memorandum that the 
title is subject to a lion for costs of tho 
lirst execution which was lodged with 
1 the sheriff & to a lion for costs of 


regiM ration & sheriff’s fees of all 
the exeeutmus. — lie Land Titles 
Aor, .SASKATCHEWAN GENERAL TltUST 
Coupn., Ltd.’s Cask, [1923] 3 \V. AV. R. 
628.— CAN. 

7069 i. Garnishee order .) — A debt 
was attachod by a garnishee order under 
u jndgmont which was still subsisting : 
— Held : a receiving order under 
Bkpey. Act, s. 11, did not rank in 
priority to Buoh garnishment. — He 
blouin, Gagnon v. Grain tfc Pro- 
vision Co., [1924] 1 1). L. R. 332 ; 
Q. R. 35 K. B. 161.— CAN. 

si. Payment by contractor to prevent 
rt moral dr sate by sheriff of sub-con- 
tractor's plant dr materials — Bank- 
ruptcy of sub-contractor — Efftct of .) — 
lie STEWART (Ont.)» 11926] 2 D. L. It. 
1043 ; 7 C. B. R. 680.— CAN. 

PART XX. SECT. 11, SUB-SECT. 1. 

7078 ii. Bankruptcy Act, s. 29.] 

— “ Settlement ” In the above sect, 
discussed. — He Cohen & Mahlin. 
Canadian Credit Men’s Trust 
Asst jcn.. Ltd. v. Spivak (Alta.), 
3 D. L. R. 942 ; [1926] 3 

R. 34.— CAN. 
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7079. Add. Citation :—sub nom . Be Plummer, t 7113a. Gilt fey brother to sister.]— 13y a deed 


Ex p. Trustee, 09 L. J. Q. B. 930 ; 48 W. H. . 
634 ; 44 Sol. Jo. 572 ; 7 Mans. 307, 0. A. j 
Add Annotation : — Reid. Be Mailiieson, [1927] 

1 Oh. 283. 

7085. Add, Annotation : — Reid. Be Matliieson, 
[1927] 1 Ch. 283. 

Reid. Be Mathieson, j 

7087. Add . Citation : — subsequent proceedings 

(1805), 11 Ves. 377. 

7089a. Declaration ol trust without consideration - 
Credit In account ol money to wife.] — Held : 
not binding on bkpt.’s creditors. - Be Smith, 
Ex p. Smith (1812), 1 Hose, 203. 

A n notation : Consd. Parsons v. Coho U858), 27 J< J. Oh. 

82*. 

7091. Add. Annotation : —Reid. Be Mntbicson, 
[1927] 1 Cl i. 283. 

7094. Add. Annotation : Reid. Be Matbieson, 
[19271 l Ch. 283. 

7096a. Settlement of property in exercise of general 
power of appointment.] -Held: not within 
1911 Act, s. 12 .- -Be Mathieson, |1927) 1 
Ch. 283 ; 71 Sol. Jo. 18 ; sub nom. Be 

Mathieson, Moore (Trustee) r. Mamhikhon, 
90 L. J. Ch. 101 ; | 1927] B. A C. U. 30 ; sub 
nom. Be MATUiEboN, Ex p. Trustee, 130 
1j. T. 528, O. A. 

7096b. Property accruing “ after marriage in right 
Of wife.**]- -Property devolving on a husband 
on the intestacy of his deceased wife is 
property that has accrued to i lie husband 
after marriage in right oi his wife within the 
exception to 1914 Act, s. 42. Be Power 
Williams, Ex p. Trustee, 1 1927 J 1 Ch. Ill; 
90 L. J. Ch. 130 ; 130 P. T. 752 ; 13 T. L. U. 
225 ; 71 Sol. Jo. 122; [1927] B. & C. \{. 
21, <\ A. 

7098. Add. Annotation : — Reid. Jagger v. Jagger, 
[1920] P. 93. 

7104. Add. Annotations: — As to (1) Refd. Be 
('barters, Ex p. Trustee, [1923] B. A C. It. 
94. As to (2) Consd. Be Charters, Ex p. 
Trustee, [1923J B. A C. R. 91. 

7105. Add. Annotation : --Refd. Be Womb well 
(1921), 37 T. Ij. K. 025. 

7106. Add. Annotation:— Consd. Be Charters, 
Ex p. Trustee, [1923] B. A 0. K. 94. 

7109. Add. Annotation : -Consd. Be Charters, 
Ex p. Trustee, [1923] B. A 0. It. 94. 

7111. Add. Aimotation : — Mentd. Be (lunsbourg, 
[1920] 2 K. B. 420. 

7113. Add. Annotation : — Mentd. Dennv (Trustee) 
v . Denny & Warr, [1919] 1 K. B.*583. 


of gift dated Oct. 7, 1919, debtor, who was 
adjudged bkpt. on Nov. 23, 1920, “in con- 
bideration of liis natural love A affection for 
the donee ” purported to assign A convey to 
his sister, reap., “ the business carried on by 
him at 58a, Old Compton Street, Solio, A the 
stock-in-trade, wine Ac produce in A about the 
premises.” At the date of the deed petition- 
ing creditors wero proceeding to enforce 
judgment under R. S. C., Ord. 14, & on 
Mar. 18, 1920, obtained final judgment 
against debtor for £527 7s. 4 d. for goods sold 
At costs. On Mar. 20, 1920, execution was 
levied. Upon such levy being made, reap, 
claimed under the deed of gift the whole of 
the furniture A Btoek seized by the sheriff. 
An interpleader summons was taken out by 
the sheriff, it upon the hearing thereof, on 
Mar. 20, 1920, the master ordered claimant 
to pay into ot. £000 or give security for such 
amount, Ac in default the sherifl was autho- 
rised to sell the property seized Ac pay tin 1 
proceeds into et. to abide the result ol* an issue 
directed to bo tried between claimant it 
the execution creditors. Pursuant to the 
order the sherifl sold the goods on Apr. 28, 
1920, Ac on May 20, 1920, paid the sum ot 
£202 12s. 2 d. into ct. On Nov. 3, 1920, the 
parties to tin* interpleader summons agreed 
to divide the money between them A to 
withdraw the record ; these terms w’orc 
embodied in an order of the master of that 
date. In the meantime, however, a rei eiving 
order w as made on Nov. 1 , 1 920, Ac petit ioning 
creditors, the execution creditors, informed 
the ollinal receiver of the sum oi money being 
in et. A oi the terms of act dement so agreed 
as aforesaid. Thereupon the official receiver 
intervened, Ac on Nov. 1, 1920, gave notice in 
wilting to the Paymaster-General of the 
Supreme Ct. of the receiving older, A this 
notice had the effect ol preventing the order 
being acted upon. The trustee moved lor a 
declaration that the deed ot gift was void as 
against him* H( Id : (1) the deed ol gitt 

was a voluntary settlement A, being made 
within two years ot the bkpey., was void ; 
(2) tiie execution having been completed A 
the proceeds held by the sheriff lor fourteen 
days, the trustee's title was barred, because, 
although the execution was not completed 
before the sheriff had been in posscbsion for 
twenty-one days, the act of bkpey. thereby 
created had not occ urrod within three months 
of the presentation of the petition A was not 
therefore available to establish the trustee’s 
title . — Be Cjiianuettl Ex p. Trustee (1921), 
91 [j. .1. K. li. 70 ; 37 T. L. It. 981 ; [1921 J 
li. A C. R. 32. 


7086 ii a. .] — lit Ul : a 

gift not being bodged about with con- 
ditions wan not a settlement within 
Bkpey. Act, 11108, s. 75.— Braithwaiti: 
V. BllAITH WAITE, [1023] N. Z. L. It. 
1186. N.Z. 

j i. .1 — Where insured, 

under a policy of life insurance, declares 
it to be for the benefit of bis wift , the 
trust created is not invalidated by his 
subsequent insolvency. Ac creditors of 
insured have no rights which would 
interfere with the rights of his wife 
even though the endowment policy 
matures dating the life of insured. — 
Bank of British North America r. 
Edgecombe (1819), 46 N. B. It. 105.— 
CAN. 

■g. Conveyance of property to wife 
<£* sons . ) — Where a transfer in the 


nature of a sittlcinont wuh made foi 
the puipohc of defeating ereditom • — • 
Iffkl. though ft would not be net aside, 
yot the creditom might sock payment 
of thoir claims out of the pfoporty 
tmnsfened.- Kikiii, v. PVshkl (1022), 
08 J>. L. It. 780.— CAN. 

r i. Purchase of jrropirty Sc invest- 
ment of money in i rife's name.) -Where 
property had been acquired be money 
invested by a husband in the name of 
his wife for the purpose of defeating 
Ins creditors : — Held: the property 
belonged to the husband, Sc the proceeds 
received by the wife from a side of 
furniture owned by the husband should 
lie paid to a receiver. — M cCurdy v. 
Neve (1923), 51 N. B. It 123— CAN. 

tj. Declaration of trust in farovr 
of wife — In pursuance ot alliyed anti - 


nuptial sitthmi nt.\ -lhld : n hi UIo- 
ment within Bkpey. Act, h. 21) (1), be 
null & void. Ite Auouh & Cliiuis, 
[19 23] 1 I>. L. It. 348 ; 60 N. S. it. 43 ; 
3 C. B. It. 600.- CAN. 

PART XX. SECT. 11, SUB-SECT. 2. 

hi. Purchased by husband for 

xvije To trustee during nunot </// of i mfc 
- Transjir to imjc at majority. ]- 
JJild : not a settlement on the wife m 
eonsldei.it ion of marriage & void as 
against the fiusbcc. — He McEllanu'w 
E m ate, [19231 4 D. L. Jt. 395; 3 

C. Ii. It. 819.— CAN. 

PART XX. SECT. 11, SUB-SECT. 3. 

7107 iii. — — - Question oj Jurt.) — Itt 
Grant (N. H.), [19261 1 D. L. It. 681 ; 
7 (\ B. It. 25 L — CAN. 
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7118. Add . Annotation Consd. Re Charters, 
Ex p. Trustee, [1923] B. & <\ K. 91. 

7119a. Donee taking over liability for mort- 

gage debt.]-- By an indenture dah*d July 19, 
1920, a husband assigned his reversionary 
interest under a will to liis wife, subject to a 
nit g<*. ; & the wife covenanted expressly to 
pay the mtge. debt & interest <V to indemnify 
the husband against his liability under the 
Jiitge. The husband was adjudged bkpt. on 
June 20, 1922, within two years of the assign- 
ment. On motion by the trustee in the 
bkpcy. for a declaration that the assignment 
was void against him as being a voluntary 
settlement under 1914 Act, s. 42: - Held , 
there was ample consideration in the assign- 
ment, & the wife was a “purchaser” for 
valuable consideration within the sect. —Re 
(’barters, Ex p. Trustee, [1923J B. & C. K. 
9 1 . 

7122. Add. Citation : — sub noin. Re Macdonald, 
Ex p. McOuJ/LUM, |1920] 1 K. B. 205; 122 
B. T. 210. 

7124. Add. Annotation : Refd. Rc Cunsbourg, 
]1920| 2 K. B. 420. 

7125. Add. Annotations : Consd. Re Gunsbourg, 
(1920 | 2 K. B. 120. Mentd. 7»Y Wigzell, Ex ]>. 
Jlart, [1921 | 2 K. B. 825. 

7127. Add. Aiuudation : Refd. Re Gunsbourg, 
1 1920] 2 K. B. 120. 

7129. Add. Annotations : Retd. Re Gunsbourg, 
11920] 2 K. B. 420; R< Mat hieson, | I927j 1 
Ch. 2S2. 

7133. Add. Annotation : Refd. Re Gunsbourg, 
( 1920] 2 K. B. 420. 

7134. Add. Annotations : Consd. Re Gunsbourg, 
[1920] 2 K. B. 126. Refd. Re AVigzell, Ex p. 
Hart, [1921 ] 2 K. B. 825. 

7135. 1 ltd . 1 nnohdnm : Retd. R< Malbieson. 

| 1927|l Ch. 2S2. 

7136. Add. Annotation : Consd. Re Gunsbourg, 
]!920] 2 lx. B. 12(5. 


17138. Add. Annotation: — Refd. Re Gunsbourg, 

| [1920] 2 K. B. 426. 

i 7140. Add. Annotation Mentd. In the Estate of 
I Plant, Wild v. Plant, [1920] P. 129. 

1 7142. Add. Annotation : -Refd. Re Mathieson, 
[1927] 1 Ch. 282. 

7147. Add. Annotation : — Mentd. In the Estate of 
Plant, Wild v. Plant, [1920] P. 129. 

7148. Add. Annotation : — Refd. Rc Mathieson, 
[1927 ] 1 Ch. 282. 

7153a. — — .] — Re Dent, Ex p. Trustee, No. 
2902a, ante. 

7159. Add. Annotation : Refd. Re Mathieson, 
[1927) 1 Ch 2* 

7161a. Covenant to settle all property to which 
settlor might become entitled — Settlement of 
reversionary interest.] — Re Dent, Ex p. 
Trustee, No. 2902a, ante. 

7164. Add. Annotations : — Apprvd. Re Cohen, 
Ex p. Trustee, [1924] 2 Ch. D. 515. Mentd. 
Rc Prior, Ex p. Trustee, [1922] B. &-C. R. 1. 
j 7165. Add. Annotations : — Refd. Re Cohen, Ex p. 
Trustee, [1921] 2 Ch. 515. Mentd. Re Prior, 
Ex p. Trustee, [1922] B. & C. K. 1. 

7166a. - — — .]- To constitute a fraudulent 

preference three conditions must ho fulfilled ; 
(1) that the pa>ment is made by a person 
unable to pay his debts as they become due 
from iiis own money ; (2) that it in fact 

prefers one creditor o\ or of hers ; (2) that the 
| dominant mothe with which the payment 

| was made was a desire to prefer that creditor 

! to whom the payment was made. If a 

\oluntary payment in fact ghes a creditor 
a preference A. the reason for such payment 
1 is unexplained, then a presumption of pre- 

ference arises. The existence of an ex- 
planation mists the presumption of pre- 
I ference. — Re Dkac.k (J.) A Sons, Parmer A 

I It on ekts r. KnicjIIT (1926), 121 D. T. 765. 


PART XX. SECT. 12. SUB-SECT. 1. 

7164 x. .] A preference A: « 
fraudulent prefcicuco arc Ailulh dil- 
feivnt. Bkpcy. Act prohibits a finudu* 
lent preference onlv ; X to const it ule 
a fraudulent preference iheio musl 1 m* 

two clreuiuslnne 

cnee In fact. Si an intcution on (la* 
part of debtor to prefer. Hi h\m r. 
Hot Ai, Hank oi Can \i»a. Huuns i\ 
(lit vii AW (1922), 65) 1>. L. IR 60S , 51 
(). L. JC. 56 I ; 2 ('. H. IR 211. CAN. 

7164 xi. - .1 -'Whore the debt on 

of goods anus not a disposition »n tl 
ordinary com mo of business A. tl»e i fleet 
was to prcfei (lefts : lit Id : It should 
he hoI aside. .(At oiirtos, i ir. r. 

(1020), App. 1). " 

S. AF. 

7167 xvi. • - - - - .] - When* n 

lilt gee. know the mtgor. eould not moot 
Ills cm rout liabilities hut believed he 
iittd mmv than sulUeient property 
to pav his debts, A the eouveyanoes 
wen.* not made to gi\o the mtgoe. an 
unjust preference, who acted hunt fide 

without intent to delay creditors : — 
Jlchl : the mtge. aa as valid.- -Bouinson 
v. Petbiw (1010), 47 N. H. It. 1. - CAN. 

7167 xvii. - - .1 —Knowledge 

that debtor 1 ioh ocuscd to he able to 
meet bln liabilities us they 1 r*oo»io duo 
will render payments within three 
months of the bkpcy. by debtor to a 
creditor fraudulent & voidable na 
against the trustee in bkpcy. -Stkvi.n- 
HON V. TAYUIK. h'C t'ANAPIAN CAP 
Co.. Ltd. (1022), 70 D. L, R. 853.— 
CAN. 

7167 xviii. .1 -Where cor* 

t-Minanr<Mntl4 WOPO 


i being ptvfcrential . Hi Id: tin ]»(//(« 
fm'u presumption of their m\ nlulit a 
had not been rebutted l»v showing that 
they were made u* icquiml by HKpe\ . 
V<*t. s 32, hi nee they were miuh with 
knowledge on the part of the cicdltoi 
that debtor was " iusoIa cut,” 
dellned by at el. 2 it), A. therefore weie 
not made in good fulth. — He- Iiuwe 
Mohr (1922), 52 <l. L. IR 570 ; 3 

U. 11. U. 200. CAN. 

7107 xix. - .1 - Where three 

part nets bought out the fouith A took 
SI 500 from A. for a quarter share 
. wi the part ucr&hip. \ subsequent 1\ 

I V ndAniiccd $}l)0 on the seem it v of a 
i chattel mtge. knowing the lum was 
| insolAcnt : lltld : the mtge. was a old 
as against creditors.— Ht l miy Mam - 
l \cri HIM. To , Moohj’h (’uim, 11023] 
1 1). L. K. S 1 , 3 (\ H. It. 306. CAN. 

7167 xx. - .1 - A bank is in 

no diiterent position from that of any 
other credit oi In relation to the pro- 
a isioiis of Bkpcy. Act, A. A\hcre a bank 
kuoAAs Its customer to be insolvent, 
it cannot ANttlmi the three months 
limited by sect. 31 accept from him 
or appminiate any money standing to 
his ctedlt towards liquidation of 
liability by the eustomei to the hunk. 
Svi.TKK A’ AUNOI.D. Ll.». I\ DOMINION 
''Bank. I1U23J 3 W. W . 11. 257.— CAN. 

7167 xxi. — - .1 To nrnke « 

security given a creditor a 11x111(11110111 
preference under Fraudulent Prefer- 
ences Act, It. 8. 8. 1 920 (c. 204 >, s. 4. 
them* must la* a concurrence of intent 
on the part of both debtor & creditor. 
If the person taking the security be 
innocent of any fraudulent intent, he 
cannot bo affected by tbo fact that 


then- an «i> such an intent, unkrtoAMi to 
him, m the mind of debtor. W oli k 
r SMi'lll A: Bin l li, [11)231 3D. L. R. 
51 ; [11)23] 3 W' W*. JR 375 - CAN. 

7167 xxii. .] — He Thomp- 

son. Tlirsn.h**, [15)23] 4 D. L. It. 
1 02.s.- -CAN. 

7167 xxiii. — ~ ] —He Pox. 
Lp.silh r. 1 ’oil 1 l.li, [li)25] I D. L. H 
libs; 5 (’. B. B. 32b. - CAN. 

7167 xxiv. .] — He Voi.ri, 

Pi it Mine, Lti>., Ex p. Paqi i/r Co., 

1 1 D2. >1 1 D. L. B. 7b5 ; 5 C. B. JR 3bG. 
— CAN. 

7167 xxv. - .] - lit Fi i.ros, 

115126) 2 D. L. ]R 277 ; 5b O. L. li. 
H)0 CAN. 

g i. Valuable consideration not 

ijitrn) — Lack of considoiation will 
usual] A' imply a suggestion that 
conveyance avus made undul> to 
j prefer one credit or. A: where the result 
of such conveyance Is that the grantor's 
creditor* amII be defrauded the con- 
veyance aa ill be set aside without 
proof, apart fiom the natun* of tbe 
conveyance itself, of the fraudulent 
intent of the grantor A: tho grantee. — 
Doty v. M auks. [li)24] 3 D. L. R. 687 ; 
55 O. L. R. 147.— CAN. 

7169 hi. Transactions bcticun 

nlativcs . } - W here transactions art* 
bet aa een m»ar relations, the onus is on 
j the parties to those tiansactions to 
| ahoAA that they AAert* not made fraudu- 
lently os against creditors. A: for this 
1 purpose evidence in corroboration is 
I required.- -Buoavn r. Bulmer (1922), 
65 I). L. IR 180.- CAN. 

7169iv. .] In tiuns- 

actions bet aa ecu relative^ havmg^tho 
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7171. Add . Annotation ; — Refd. Be Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 

7172. Add. Annotation : —Refd. Be Colien, Ex p. 
Trustee, [1921] 2 Ch. 515. 

7172a. .] — (1) Debtor was adjudged 

bkpt. on his own petition on July Ik 1923, & 
for a long time prior to that date had been 
hopelessly insolvent. On June 22, 1923, 
bhpt. paid applt. 1*14(5 b} a customer's cheque 
& on June 21 & 23, 1923, ho transferred goods 
to applt. of the value of 1373 in discharge of 
his indebtedness. Debtor was able to pay 
his creditors 2s. in the pound, but. the transfer 
of the goods to applt. was arranged on a 
basis that the debt was worth 20 n. in the 
pound <k the goods were not of the class with 
which applt. was in the habit of dealing, & 
applt . knew t bat debtor was unable to pay his 
debts. tk the transaction took place on tin* 
eve ol bkpey. when debtor must have known 


he had no chance of pulling round. The 
threat of applt. to place the matter in other 
hands, which amounted to consulting a solr., 
had no terrors for debtor : - field : the pay- 
ment «k transfer were made with a view to 
prefer applt. «k not. in consequence of any 
pressure which applt. brought to boar upon 
bkpt. 

| (2) In establishing a case of fraudulent 

preference in addition to giving evidence of 
| insolvency t he trustee must give some evi- 

dence of a view to prefer. — Be JIoylk, Exp, 

I Tkustek, i 1921] li. & C. If. 22, I). C. 

, 7177. \dd. ( 'Italian : 10 L. T. 101. 

> 7183a. Payment to agent ot creditor — Whether 
I payment to “ person in trust for creditor. '*] — 

Bt Mow A NT, Ex />. Trustees, No. 711 la, post. 

7217. Add. Annotation : Mentd. Hi Cohen, Ex p. 
Trustee, [192 1 j 2 Ch. 5 1 5. 


effect of defeating 1 li«* claims of a 
seller's ctcditois, e\en if the puicliaset 
bus full knowledge of the seller’* 
intent to (left and, such knowledge is 
not of lt-cll sutheient to rtmlei tin 
trim Miction \otd, it it is lound to li.i\e 
been bon* 3 Jut* foi full valui — U mim u 
r. HaIumws, I1H231 I D. L U J M» ; 
1 1922 ] 3 W. W. JL IO.iO. CAN. 

7169v. - ] /.’( Ill \l»\ A. 

('asm, fl 024 1 2 1). R. It. .*28 . 

B. C. IL »7 1- CAN. 

7169 vi. --.i - < ’leditois, knowing 
of the insolvency - of debtor. nuidt a 
composition of Ilnur debts giving an 
extension of turn. Within three 
months debtor was mmlc bkpt — 
II* hi ' i> nmd fa***' tins ago t merit 
constituted a ftauduleiil ptcfcit nei 
which the creditors pre felted must 
rehut. JO Inu A: Cuntol.L. 11021] 1 
I). R. II 597 ; 5 C It. II. 139. CAN. 

7169 vu. ,1 - Tin onus of pond 
of .in inti lit ion b\ delitoi to pretc i a 
partieului enditoi lie- on the otliei.il 
assignee . /.’ • H uii»\ (So. 2 ), 1 1 1 » 2 1 

N. Z. R. J 1. on N.Z. 

7172 i. H hat in lint In pi on it J 

II.. who was Hi jjosm s-ioii of tiiisim ss 
premises ntuh t a base not m wnting 
fioin pltf , made an .nsiniim nt to 
deft eo for the hem tit ot citditois, \ 
on the same da> esecutc U a Mimuili i 
of tins lease II* Id: as the sin 
render preceded tin assignment, it 
was not invalid us a ftuuduhnt pref* r- 
ence or u fraudulent putting with 
propeitv in ftaud of creditors. Reml 

r. Chwitkkep Tut nr Ac Kxi.c i 'ion 

Co., Cjiaki kki.i» Tiu*r»r A: Kxrcproit 
Co. r. Bell As Bulls! v (1919), 10 

O. b. II. 192 ; 19 D. J,. II. 1 13 , 17 

(>. W. N. 88. CAN. 

7«73i. “ Transfer."] A ml go. under 
Snsk. bund Titles Act is a ** Darr-ft r ” 
within the meaning of Rkpo. Aet, 

s. 2 (2), notwithstanding the provision 
m the former Aet that a mtge. ‘hall 
have effect a* security hut shall not 
operate ok u transfer of tin* land 
thereby charged. — It* OAltisOV. 11922] 
l \V. \V. It. 204 ; 2 C. II. It. IS 7 ; 
03 I). JL. R. 3.> 2 ; 15 Sask. L. II. 94.-- 
CAN. 

PART XX. SECT. 12. SUB-SECT. 2. 

m i. Property convey* d to creditor by 
reyuttcrcd convey a rue — Vnreyistcrtd r* - 
conveyance to debtor iHthovt notice J — 
Held : property must pass to the 
trustee in bkpey. — lie ARCuaio Ac 
Ukav, (1924] 3 Ik R. It. 44; 2 W. W. It 
273 ; 4 C. B. It. 000. — CAN. 

PART XX. SECT. 12, SUB-SECT. 3. 

7186 vi. ,]~In order to make 

a puymeiit a fraudulent pr« fere no 
within Bkpe.v. Aet, I90s, s. 7 !*, it is 
not nceossiirj that the pat merit should 
Ik* made in actual contemplat ion of 
hkiicy . — Re Liwky (H.) A: Co. 


Lit. . [19251 N Z R II 907. N.Z. 

1 (p. 863) l. Creditor haviny 

inoft* inrptn us. 1 — \\ hew in fulfilment 
ot an agreement, a lien note was gi\en 
b\ d» htm b> wav of collateral sceunt v 
tor a «i Mincer to he made bj the 
ci edit or, who luul made the fullest 
in<iumes into the (tuaneial position of 
d< htor A; had failed to disoo\ei his 
niydveucv lit Id : the gi\ing of the 
lii’ii note eonhl not be eonstrued as a 
fiuiiduleut piefeienee tt* Ji twins 
Mt hic su.is t’o., Co-Ori nnm. 
Mt sit’ h-i IM'I.V Co. r. Gold MlllIL 
1* l HM'II 111 M \M 1 At 1 1 HIM! 1 
[19211 2 D. li. II. 700 ; i C. It II ..0 .. 

CAN. 

PART XX. SECT. 12, SUB-SECT. 4. A. 

t (p. 865) i. - — Creditor irith hnoir- 
h dye of insolvt nry.1 -Actual intent to 
defraud ireditois me<ssai>, altiiough 
i Teditoi aw ate of debtor’s insolvency, 
lilt IC I KMON V. 1‘AltKIM, ION (1891*1. Ih 
II. (>3.» CAN. 

wi. • .] The bona fidt.s of a 

tians.ietion is neg.itixed if tin cn*di(m 
who teeeivcH payments from d« blot 
has knowledge of debtor’s insolvent. 
Rut if the creditor lias no such know- 
ledge the transaction is one arising 
out of the ordinary emu so of business, 
the fact that debtor was insolvent 
when he made the payments will not 
render such payments a fraudulent 
preference.— Itc Srj.Ai., Kj />. Li i \s, 
119241 1 J). ]j. It. 191.- CAN. 

c (p. 803 ) j. — .] To. const it ut< u 
•lefeienee under Bkpey. Aet, s. 31, 
here must bo a common or concur n nt 
view, 7.t. intent on the pmt of debtoi 
k t lit* ei< ditor to en*nte a i>rc*Ft rc nee. 

It* lihLL, 1 1922] 1 W . AN . K. JO 19; 2 
R. II. 271 ; 07 I). 1j. Jl. 00, 32 
Man. T. It. 0. -CAN. 

o (p 809) ii. - — .]— Rt (iotpsiirs, 

1 1923 1 1 ]>. L. II. 804 ; 53 O. b. JL 00. 
- CAN. 

c fj>. 8G5) iii. - — .] — The intention 
of debtor to yield to the dictates of ‘his 
conscience to fear the consequence 
of his crime, negatives the Intention 
to prefer. At any rate, the intention 
of debtor is not enough, the credit oi, 
too, must intend to obtain a pre- 
ference.- It* (Jailson, [192 1 1 1 J). L. If. 
492 ; 55 O. L. It. (.49 ; 4 t\ R. II. 083. 
—CAN. 

o (p. 805) iv. .] — To const it uto 

a fraudulent preference there must bo 
ail intention on the part of debtor to 
m*fcr the creditor in question un 
ntention on the pmt of that creditor 
t ) be preferred. Thiicfojo where A. 
was a creditor of B., bkpl., be (J. 
paid A. what R. owed him, Ac C\ wus 
therefore substituted in the place of 
A., a-, creditor of R. Held : as 

the mom y jraid by C. never became 
assets in the hands ot R., the trnns- 
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action could not be set aside It* 
Nim.uu Ha'ik, Lid., Tiusiii, r. 
IhMv oi 'MuMitidt, 11921] 1 I), li. II. 
9.i.S. CAN. 

c (p. s(..») v. - ] If a partner 

makes a pavnient to a < pmJjIoi with 
intent to prefer him, \ there is a like 
intent on t lie part of the cm ditor to 
he prefer m <1. t Ins will be ,i fraudulent 
pieleienee \ may be set aside by the 
trustee It* Humour I'Kooori* Co., 
J r p Mi (.OMAN, | 192 1 1 I I). Ij. R. 
321 ; JC.lt II. 277. CAN. 

o (p. 8C*.») vi. - .1 S ii/me & 

Aunoi.o, l/io r. Dominion Rank, 

I I92(|J 3 D. li. II C.si ; | 1 92(»1 h. C. II. 
(.21 ; < < . R. 1L (539. CAN. 

c (p 8(55 ) vii. I 4 pavnient 

made bv debtoi to a iiediloi within 
thiee months of an assignment m 
bkiiev . is not (lei mol it ,i udulenl , unless 
both creditor <k debtor have n cnn- 
euni lit oi mutual ui w or intent to 
« !le< t a pKleiemi Rt Rhwio A, 

Dl.MKV, Tut Si | lb «*. IlAt.l.WO, | 19241 
ID L. II 127 » ; I1J12I] 3 ’U . \\ . II. 
70s , 31 Man R. 1L 531 ; 5 C. R JL 
293 ; rti'u/. 1 1 02 1 I 1 D. L. JL 309 ; 
11921 1 3 \\ . \\ . JL 1 17 ; C. JL 1L 87. 

- CAN. 

c (p. 8(5.) viii. I It* S'ikiai.s, 

No 1 i 8 moii\ 'Jin si Co r Bishop, 

| 1 02.. | 2 D. Ji II 2 13. 5 ( R. If. 

551 CAN. 

c (p 8(> ») ix. .1 W la m the 

I I list < . m l.k f a \ . ot a paitnmslnp 

huk. to s ( < a<-i<i< a trausti i, eliatge, 
oi pavnant ip .i ju< h i cnee, 1 la trustee 
must show Dial mill tianstei, elunge 
or piiMiarrl wris rnadi by 1 Im* Or uj 

to a Him cicditoi with e.ujeiimnl 
lull nt on 11a part of belli tin dibtois 
\ then < tedltor that, as a result ol 
sui h transaction, tla (iiditoi should 

0 t»t a in a pi< 1< i< no over ot la r credit or s 

01 tin turn. It* Com x \ Mahi.in, 

('ANAJ.MN CUIIMI MlA’H TiU HI 
\ Hso( n I in. r. Jspivak (Alta.), [1929] 

! D. Ji 1L 912 . 1 1921.1 3 VV . W . II. 

31. CAN. 

c (p. 8(5".) x. - .1 Itf Roak 

itijo. is.) A. Son (N. S.), [192(. | 1 
D. li. II. 117" , 7 (J. R. JL 177. CAN. 

c (p. st».) xi. - - .1 It * Di.mijd 

(Out ), 1 192(5| 2 D. L. JL 120, 7 

C R JL 271. CAN. 

7224 viii. — - 1 Pre- 

fer one* must be giv<n voluntarily by 
debtor, bi wlnie a (icflitor denmndM a 
transfer or a mtgi , such a demand 
imports pleasure A^ will l>i’ sii/Iicicnt 
to rebut tin* suggestion of preferring 
that creditor.- Copp v. WiLUAMH 
(1922), (>'. D. L. JL ".7 7. CAN. 

p {]» sot;, j. - Jian h nipt* y Act, 
j ‘H)8 * 7 9 (3) j " Rood bulb ” in tin* 
above* mb-seit. means iitisenee ot 
knowledge that a prof* it nee was in- 
tended R* Disney (II.) A^ ( o.. Ism., 
11925] >, Z. Ji. 1L 907.- N.Z. 

u 



Cases 7226 — 7839a. English and Empire Digest Supplement, 


7225. Add. Citation .-—12 I- T. 22. 

7225a. .] — Re Coiten, Ex p. Trustee, 

No. 4605a, ante. 

7228. Add. Annotations : — Refd. Re, Prior, Ex p. 
Trustee, [1922J B. & C. R. 1 ; lie Cohen, I 
Ex p. Trustee, [1024] 2 Ch. 515 

7236. AM. Annotation : — Consd. lie Davies, Ex p . 
Miles, [192]] 3 K. B. 028. 

7237. Add. Annotation : -Reid. Re Cohen, Ex p . 
Trustor, [102-1 ] 2 Ch. 515. 

7237a. Payment In fact giving preference.] — 

]U Di:a(«e (.1.) h Sons, Palmer & Roberta 
r. K nr. jit. No. 7.100a, ante. 

7238. Add. Annotations : — Refd. Re IToyle, Ex p. 

Trustee, |1024] B. & C. R. 22; Re Drage. 
Palmer A: Roberts v. Knight (1020), 134 T>. T. 
705. Mentd. Rc Cohen, Exp. Trustee, [1024] ! 
2 Ch. 515. | 

7230. Add. Annotation : — Refd. Re Cohen, Ex p. 

Trustee, [1924 j 2 Ch. 515. 

7249. Add. Citation : 12 R. T. 22. 

7267. Add. Annotation Refd. Re Cohen, Ex p • 
Trustee, [I021J 2 Ch. 515. 

7267a. .] — Re IToylk, Ex p. Thuhtkr, No* 

7J72a, ante. 

7268. Add. Annotation — Refd. Rc Cohen, Ex p. 
Trustee, [1024] 2 Ch. 515. 

7270. Add. Annotation : ~ Refd. Re Cohen, Ex p. 
Trustee, |I024J 2 Ch. 515. 

7228 x. - .1 A debtor who was 
unable to buy n eerlaln cicditor 
oblnined from her u furl her loan 
secured by h intge. Shortly after 
debtor made an authorised assignment. 

The original debt wan not included in 
the mtge., \ at. the time the creditor 
wjts not (mum of any available act of 
bkpey. on the part of dehlor: -Htld : 
there wa« no intention to prefer. iV 
tho creditor might lcasonnbly conclude 

I tiul the loan would enable debtor to 
carry on liK busincHs, A. the mtge. W’iih 
declared valid. -Hr Uolpkiein, I1923J 
t I>. J.. Jt 8154 ; ft3 U. b. it. €50.— CAN. 

7228 xi. - I There is no fraudu- 
lent jnvtereuee mill ss bkpt % nail, 
dominant. sub* 1 initial motive vvuh h 
desire to prefer tho particular creditor 
over bin other creditors If bis real 
reason vs an not net hingcis**, Homo benefit , 
to be obtained tor himself. the trails 
net Ion cannot be at tackl'd us a framlu 
lent, preference.- Oithmal Aivuunkh 
r Waiuauypa Futviriis t 'o-opi.hativk 
S in u;n, 1 <tp.» 1192. »1 N 7, R. H 1. 

N. Z. 

7235 11. - - - — .1 Where mi 

assignment of a book debt, had been 
made within llnvo months preceding 
tho authorised assignment.- Held: 
tho burdon of establishing flint it was 
not u preference vv«n tvust upon tho 
assignee-creditor, k' evidence of pres- 
huio would ho of no avail to support tho 
transaction.- He Wv.nu (1921). (5 i 

1). b. lb <533; el O. h. R. ft; 2 

O. lb li. in. CAN. 

7235 ill. — .] ' He PnooKKS- 

sivic Eakmi.iw ('<>., Kj p. Dkows 

II HO 'I iikks fe IUknstap, Ltd., (11)231 
1 W. W. K. 833 : 3 C. R. It. 702. — 

CAN. 

a (p. 868) I. ---.1 -Whore u 

debtor agreed vvitli « creditor thnt. lie 
Hbould liuve Home special advantage if 
dcidor lmcamo bkpt., & the icriuit was 
to avoid « distribution under Rkpcy. 

Act of bkpt.’s property: —Held: the 
agreement was v oid.* -M’Wntmokk, Kx 
p . it sum tSr Pktkrs. lli)21J 4 1). L. It. 

60.-- CAN. 

d (p. 868) 1. 

Although a previous agreement to 
give Koourity may servo to rehut the 
intention to prefer in giving security 
by one In insolvent circumstances, if 


7318. Add. Annotations : — Consd. 72c Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. Refd. lie Hoyle, 
Ex p. Trustee, [1924] B. & C. R. 22; Rc 
Drage, Palmer & Roberts v. Knight (1926), 
134 L. T. 765. 

7823, Add. Citation : — svb nom. Morgan v. Baker, 
2 Jur. 1068. 

7327. Add. Annotation : — Mentd. Ellis’ Trustee 
v. Dixon- Johnson, [1924] 2 Ch. 451. 

7334. Add. Annotation : — Consd. Re Davies, Ex p. 
Miles, [1921] 3 K. B. 628. 

7339a. Agreement to assign interests — In con- 
sideration of advance — No memorandum of 
agreement within Statute of Frauds.]-- By a 

parol agreement between a lender & D., the 
former agreed to lend & did lend 1). £2,000 
in consideration of the latter’s promise to 
assign certain interests. About a year 
later, in pursuance of this agreement, D. 
assigned these interests to the lender, <fc 
became bkpt. immediately afterwards. At 
the time of the assignment no memorandum 
of the above agreement within Stat. Frauds, 
s. 4, was in existence, but it was recited in 
the assignment Held : the assignment, 
notwithstanding the failure of bkpt. to set 
up the statute in answer to the claim by 
the lender for the performance of the agree- 
ment, did not constitute a fraudulent prefer- 
ence or a fraudulent conveyance under 1914 


the transaction i« attacked after sixty 
ila.VH. yet under Assignment h Act, 
& 41, if the giving of security ih 
attacked within sixty days tho trims 
action jh utterly void & nothing will 
rebut Mich a result.- -iloiuu: r. 
McLeyn & Union Rank oe Canady, 
113101 2 W. W. K. 8ftft ; 12 Sask. J,. It. 
208. - CAN. 

d (p. 808) ii. - .1 -Pltf. 

oo„ a creditor of a trading linn, 
obtained from their debtors a chattel 
mtgo. A an assignment of book-debts. 
Tho tirin ufterwardH made an assign- 
ment to deft, for the benefit of 
credit ora. Pltf. eo. sought to estab- 
lish ft h priority over the assignment 
to dell.: Held • aw cleft. *s assign- 
ment was not made within sixty days 
after the transaction with pltf. eo., 
A the transaction was not attacked 
within si\ly days, there vvuh no 
statutory presumption of invalidity 
under Assignments & Preferences! Act, 
li. S. O. I0J4 (c. 131), h. ft.— C imiu 
(W. u.) N’ Co., Ltj>. r. Gillespie 
(1920), 47 O. L. It. a 20 ; 34 I). b. K. 
511.— CAN. 

d (p. 868) iii, - - ,] — A 

conveyance attacked as a preference 
within sixty days of its execution is 
void, regardless of the intent in giving 
it Kr of tho pressure exerted to obtain 
it, if at tho time of its execution debtor 
was in insolvent circumstances or 
unable to pay his debts in full ic tho 
conveyance had Uie oiled of giving a 
pivfeivnce, as defined by Assignments 
Act, It. »s. M., 1913 (c. 12), s. 4 2, over 
the execution creditor attacking it. — 
Tkottkhc. Pf.plah, [1921 1 1 W. W. It. 
233 ; 50 D. h. It. 717.— CAN. 

p (p. 860) I. Tranmclion within 

three months of msoircnrj/-] --U kihcok 
v. STAND VHP Rank (1023), ;*3 O L. K. 
023 ; 3 V. R. It. 80S.- CAN. 

P (p. 860) ii. - Tf a 

creditor knows debtor is insolvent 
before he enters into a transaction 
with him & the efToot is to give to that 
cr»Klitor a preference, it makes no 
difference what was the motive, view, 
or interest of debtor if bkpey. inter- 
venes within t hree months, as tho credi- 
tor could not possibly rebut the pre- 
sumption of undue preference, & the 
transaction will be deemed frandulont 
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Sc set aside.— Jtr Ravine, [1021] 3 
1). L. It. 318 ; 4 C. B. It. 664.— CAN. 

p (p SCO) lit. Ilcld: a 

credit oi to whom bkpt. had made 
certain payments within three months 
prior to the' assignment had not met 
(lie presumption that such payments 
were preferential, 6c such payments 
were fraudulent & void . — lie Rl^\CK &’ 
White II yt Shop, Ltd., Newton r. 

I* inksii.vi.h, 1 1025] 4 D. L. It. 245; 
II 02ft J 2 W. W T . It 782.— CAN. 

PART XX SECT. 12, SUB-SECT. 4. B. 

sk. l*rc»8ur< — Must be uetuul .] — 
“ Pmssure,” in ltkpey. Act, s. 31 (2), 
jiioarw actual pressure in its original 
sense, the pi-essun^ which is brought to 
bear by a creditor upon his debtor, & 
not some secret motive under the 
impulse of which debtor acts, but 
which is not actual pi ensure . — Jie 
Rku„ 1 1 022 J 1 W, \V. It. 101ft; 2 

R. It. 271 ; 67 D. L. R. 66; 32 
Man. b. It. 0. - CAN. 

si. .] — The absence of 

fraudulent intention in the circum- 
stances in which the fund is taken docs 
not constitute “ pressure M within 
llkpcy T . Act, s. 31 (2). — He Carson, 

1 1024] 4 D. Li. K. 402; ftft O. L. li. 
640 ; 4 C. Ik R. 683— CAN. 

7271 viii. .] — Evidence dis- 

closing a dominant motive such as fear 
of prosecution or disgrace, impelling 
debtor to give the security", is admissible 
to rebut the primd facie presumption 
raised by Bkpey’. Act, s. 31 (2). — He 
Bell (1922). 67 U. JL. K. 66; 32 

Man. L. li. 0 ; [1922] 1 W. W. It. 101 ft. 
—CAN. 

PART XX. SECT. 12, SUB-SECT. 4.— C. 

mi. .] — Moneys improperly 

drawn by an exor. from tho funds of 
testator’s estate & applied to exor. 's 
own uses were restored by him within 
three months before bo was declared 
a bkpt. : — Held, : the restoration was 
not a preferential payment within 
Bkpey. Act, ». 31. The estate was 
not a “ creditor ” of the exor. within 
the sect., though in some sense a 
creditor. — He Caiwon, 11924] 4 1). U. It. 

, 492 ; ftft O. L. B. 649 ; 4 C. B. H. 683. 

! —CAN. 
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Act, & was valid as against the trustee in 
bkpey. — Be Davies, Ex p . Mil.es, [1921] 
3 K. B. 028 ; sub nom. Re Davies, Ex p. 
Trustee, 91 L. J. K. B. 81 ; [1921] B. & 
C. R. 92. 

7340. Add. Annotation : — Apld. Re Davies, Ex p. 
Miles, [1921] 3 K. B. 028. 

7341. Add. Annotation : — Mentd. Be Cohen, Ex p. 
Trustee, [1924] 2 Oh. 515. 

7351. Add. Annotation : — Mentd. Be Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 

7355. Add. Annotation : — Mentd. Re Mellor, 

Alvarez v. Dodgson, [1922] 1 Ch. 312. 

7359. Add. Annotation : — Consd. Be Stanley (1924), 
09 Sol. Jo. 30. 

7360. Add. Annotation : — Consd. Be Stanley ( 1 924), 
09 Sol. Jo. 30. 

7361a. .] — Where a payment has been 

made to a principal creditor with the intent 
to prefer a guarantor of the debt, 1914 Act, 
s. 44, enables the trustee in bkpey. to recover 
payment from the person actually preferred. 

Circumstances (see p. 311, post) in which : — 
Held : no case of fraudulent preference had 
been established. — Be Stanijsy (G.) & Co., 
[1925] (’h. 14S ; 94 L. J. Ch. 187 ; 133 L. T. 
37 ; 09 Sol. Jo. 30 ; [1925] B. & C. R. 1. 


7362. Add. Annotation : — Mentd. Re Cohen, Ex p. 

Trustee, [1924] 2 Ch. 515. 

7391. Add. Annotation : — Mentd. Re Cohen, Ex p. 

Trustee, [1924] 2 Oh. 515. 

7393. Add. Annotation : — Mentd. Be Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 

Payment before transfer.] — Certain stock- 
brokers within a fortnight of a receiving 
order being made against them sold shares for 
a client & paid the proceeds to him before the 
transfer was executed. The sale was effected 
by what is called “ a put through ” by which 
a jobber lends his namo as purchaser, but 
no money is paid : — Held : the payment was 
made without pressure* & was a fraudulent 
preference. — Be Felbowks, O’Brien, Gor- 
don & Tootal (carrying on uitsinehs as 
JfiTXlS & Co.) (1924), 68 Sol. Jo. 478. 

7396. Add. Annotation : -Mentd. Be Stanton. 

Hogg v. Maule (1927), 41 T. D. R. 1 18. 

7396. Add. Annotation Refd. Jlc Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 

7404. Add. Annotation : — Consd. Be Cohen, Ex p. 
Trustee, [192 1J 2 Ch. 615. 

7405. Add. Annotation : — Mentd. Be Cohen, Ex p. 
Trustee, [1924] 2 Ch. 615. 


PART XX. SECT. 12, SUB-SECT. 4.- E. 

r (p. 880) i. Sicurity to covtr adranct 
dr past tit lit. ] — A security Riven foi such 
a puiposi* - Held : to Ik* given for 
valuable ennsideiution &; bond Julc, Sc 
under pressure, & au action on behalf 
of other cnditors attacking the 
security was dismiss* d with costs-- 
BaNQUK l»’IIOCirT'.L\(JA v. .Ji,ANM>nu 
! 1023 1 1 W. \N . It. 28 ; 10 Husk. B. It. 
.Vi:).- CAN. 

7347 v. - --.J An meoi porjted to., 
boniR in tact insolvent, made in favoiiL 
of its piesident, a creditor, as Ruarantoi, 
a mtge. on it a plant to secure liim ioi 
inonevs paid to the t <>., & by the eo. to 
its hankers, in lodtn Hon of the eo.'s 
liability within two months of the eo, 
being* adjudged hkpt,* -Jit Id: the 
transaction was free tiom any taint of 
fniutl ; the eo. entered into it, for the 
Hole object Sc in the bond JLde expecta- 
tion A' belief that it would thereby be 
enabled to carry on its business hucochh- 
fullv. A* not with the view of pic- 
forung either the president or the bank 
to the eo.’s other creditor-,.— Burns v. 
Roval Bvnk or CtVADA. Burns v. 
Grviivm (1922), 09 D. B. It. 008; 51 
O. L. It. 564 ; 2 C. B. K. 211.- CAN. 

7347 vi. * .] —A debtor gave a 

creditor a mtgo. & the effect of that 
won to give the mtgeo. a prefer enco , — 
Held • when the ratge. was created, as 
debtor had uot been sued by hiw 
creditors Sc his sole reason for giving 
the intge. was thut he might continue 
his business Sc pay on bis other 
creditors, this was not a fraudulent 
preference.- -He Baktfr. f 19231 1 

D. Jj. 11. 919 ; 3C.B. It. 031.— CAN. 

7347 vii. .] — A preference to be 

fraudulent must be given with the 
intention of creating rights additional 
to those possessed by other creditors, 
& where a preference is given not to 
give one creditor an unfair advantage 
over other creditors, but to enable 
debtor to extinguish a past debt Sc to 
carry on his business & the preferred 
creditor has no knowledge of any 
available act of bkpey. on the part 
of debtor, such a preference is not 
fraudulent within likpcy. Act. — He 
Buuhannan. 11923] 1 D. B. It. 391 ; 3 
C. B. R. 427 — CAN. 

7347 viii. .1r— Canadian Bank 

OF COMMKRCK V. TREATY, [1924] 2 

W. W. It. 183 ; 2D L. R. 759.- "IAN 


PART XX. SECT. 12, SUB-SECT. 4. F. 

7359 n. .]- The truHtcc in 

bkpey. of H. under an authorised 
assignment sought to mover pay- 
ments made by 11., when in a hopeless 
state of niHolvcney, for the purpose, 
as his creditors, deftH., knew, of pi* - 
foinng I hem so thut IiJh guniuntorH 
iniglit lie as far ns possible relieved. 
The payments were j iade within a 
few days of H.’h voluntuiy asHignmeiit, 
Ac some w»ro made after the RHHign- 
mciit • lit Id : defts. hail not ut the 
times of payment notice of any “ nvnil- 
a hie art of bkpey.** eommif tod by II.; 
the tiarism t ions wTio all before Bkpey. 
Ait, 1921 (e. 17), h. 3, but the pay- 
ments were not made ** in good faith.** 
Buim'oi: r. Moixonh Bank (1922), 
(59 l). B. li. G7.» ; 51 (). B. R. 011.- 
CAN. 

PART XX. SECT. 12, SUB-SECT. 4.- G. 

7388 ii. - Ctmveyant t of property 
for past consult ration? —Ct editor with 
of cristt nee of of fur emit fort. J 
lt( l)\\ii>, [1925] 1 I). L. H 1010, 
offu.i 1925) 1 B. B. R 104, 5 0 B it. 
32.1. CAN. 

sm. Safe by creditor — f 'allusive sale 
— Payment of proceeds of salt to 
crtdtior. J lit Id : the transaction must 
Ik* set aside for it woh uot really only a 
“payment of money to a creditor,” 
saved out of the general provisions of 
Assignments Sc Preferences Act ; 
It. 8. (>. 1914 (c. 134), by soot. 6. The 
transaction was substantially an ap- 
propriation of goods in pait payment 
of a preferred creditor's Halm, Sc the 

K roceeds of the sale could be reached 
y the assignee under sect. 13. — 
Macfie r. Cater (1921), 04 1). L. R. 
511 ; 50 O. L. R. 452— CAN. 

an. Cheque obtained from debtor — 
Three, days before bankruptcy —Accepted 
by bank on day of bankruptcy .] — Htld : 
a cheque does not operate as an assign- 
ment of the funds of drawer in the 
hands of the person on whom it is 
drawn ; Sc unless payment was made 
by the drawee before the assignbunt 
it was not a payment protected by 
Assignments & Preferences Act, s. 6 (1) ; 
but if paid before the assignment it 
was a payment in cash ut the date 
when the cheque was paid by the 
bank. — Rowlatt v. Garment (J. & G.) 
Manufacturing Co. (1921), 04 

D. L. R. 88 ; 49 O. J,. It. 160 - CAN. 
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7395 ill. - - - Moiiyayti party to 
fraud. |- Debtor granted a mtgo. to 
certain of bin enditom. No money 
changed hundN A: at the time it was 
known to debtor A* to the eied.iois, the 
ml gees., that debtor was insolvent. 
The nit go. was pint oi n scheme to 
give au undue preference.- Htld: 
void under Assignments for Benefit 
of Creditors Act, 1898 (P. JO. 1) (c. 4), 
Sc might he set aside us against the 
trustee in bkpey.— Cuueni i.i v. Gal- 
lant. CuooKi.n Sc Koval Bank of 
Can All \, Jit Miliiovn IOh'J A'l i, (1922), 
70 J). li. R. 320.- CAN. 

a((i 90 1 ) i. issiiiiiini nt for ntdiiors.] 

— Creditors who tain under a com- 
position utleet lug substantially the 
whole of debtor's property are entitled 
to th * pioteetlon of Bkpev. Act, s 82, 
us against the ollkiul assignee, upon 
debtor shortly uttoiwuids being ud- 
ludieutcd hkpt., piovided tin* payment 
was before adjudication A that the 
creditors had not at the time of such 
payment notice of <»nv available ad of 
bkpey. committed before that tune Sc 
acted in good faith.— Jit Cot’HRANK, 
11925] N. Z. B. R. 15 -N.Z. 

so. Dissolution oj parhn rshtp 
Ad injurious to jiarhu rstnp creditor a 
Prtjt river yirm to si pa raft crtditorh ] 

Jit Astm Sc Baroi 8 (Out.), 1 1927 1 
1 D. J,. It 2 4 ; 7 C. B. K. < S9. CAN. 

PART XX. SECT. 12, SUB-SECT. 5. 

7407 I. How time raleulatcd — Assiyn- 
ment extevted but not filed— Subsequint 
re-execvtion d - Jiliny.]- An authorised 
ussignmont dated, executed, Sc deli voted 
on Aug. 1 1 , was re-executed on 8opt .11, 
Sc then filed : — Field: the assignment 
w'os not revocable at the will of 
assignor; os soon as the trustee 
accepted the assignment it took effect 
as of the day of it h original execution. 

- -Hi Bono M tiRK (1922), 52 (). B. R. 
570 ; 3 C. B. It. 200 - CAN. 

f i. - — Lent of Ontario. I - A chattel 
mtgo. impeached ns a fraudulent pre- 
ference under r. 120 by the trustee 
was made more than thieo months 
before the assignment to the tuirtteo : — 
field: although the chattel intge. did 
not coruo within Bkpey. Act, s. 31, 
the trustee could attack it as fraudulent 
under the laws of Ontario uuitc apart 
from the Act.- He Davison, 11923] 1 
D. L. It. J049 ; 52 O. B. It. 244.— CAN. 



Cases 7409—7428. English and Empire Digest Supplement. 


7409. Add. Annotations : — Mentd. Burchell v. i 
ThnrnTM/.r, f j 920] 2 K. B. 80 ; Commercial > 
Credit Co. of (Canada v. Fulton, LI 923] A. C. 
798. 

7412. Add. Annotation : — Mentd. Sorrell v. Smith, 

1 102.7] A. a 700. 

7414a. Payment to agent of creditor — Agent 

paying over sum to principal In course of 
business.J — A payment by a debtor to an 
agent who receives the money in the ordinary 
course of his employment for the use of a 
creditor is not a payment in favour of a 
“ person in trust for any creditor,* * within 
1914 Act, s. 41. The effect of that sect, is 
not to render the personal liability of an agent 
to repay a debt, payment of which he has 
received on behalf of his principal, greater 
than his liability in a case where money has 
been paid to him for the use of his principal 
in circumstances which entitle the person 
paying it to recover it back, even though it 
should turn out that, in fact, the payment 
constituted a fraudulent preference witliin 
the sect. 

M. being indebted to G. & also to a co. for 
the price of goods supplied, on Jan. 14, 1921, 
paid to U. & B., agents of G. At the eo. A:, 
to the knowledge of debtor, authorised to 
receive the payment, the sum of £1,500 in 
settlement of the amounts respectively owing 
to G. At the co. The agents m the* ordinary 
course oi their employment received that 
sum tor the use* of their principals A paid 
over part thereof to G. At the balance to the j 
co., such payment being made in good faith, 
in the belie! that the* payment was a gooel At 
\ aliel payment, in ignorance* of the* impending 
bkpey. e>f debtor At lemg before any claim h> 
t he trustees in the* bkpey. On Feb. 11, 1921, 
debtor e'omniitteei an act of bkpey. by assign- 1 


ing his property in favour of his creditors, 
A: on Mar. 12, 1921 , a receiving order was 
made against him on which he was adjudi- 
cated bkpt. Upon a motion by the trustees 
of bkpt. for an order on C. & £. as agents, 
neither of their principals having been made 
resps., to repay the £1,500 on the ground that 
the payment was void against the trustees 
as a fraudulent preference : — II eld : (1) 0. & 
B. received the money merely as agents of Ac 
for the use of the creditors in the ordinary 
course of their employment, & not as “ persons 
in trust for any creditor ” within 1914 Act, 
s. 44 ; (2) the circumstances under which the 
money was received Ac paid over precluded 
appets. from recovering the money, even 
though it were proved that the payment, in 
fact, constituted a fraudulent preference, as 
to which the ct. did not consider it t/O 
he necessary to decide. Sembtc : (3) the 

personal liability of a person to whom pay- 
ment has been made “ in trust ior any 
creditor” under 1914 Act, s. 41, must 
depend upon the facts of each case ; in 
particular, whether the trustee had acted in 
good faith Ac whether he* si ill held the money 
or had paid it over to the creditor belore 
having received notice that the payment 
constituted a fraudulent preference. — lie 
Molt a XT, Kx p. Till; sticks, LJ924J 1 Cli. 79; 
93 J,. .1. Oh. 104; 130 L. T. 398; [J923J 

11. Ac C. K. 145. 

7418. Add. Annotation : Mentd. Sorrell v. Smith, 

LI 925 1 A. C. 

7428. . 1 dd. A nnotations : — Consd. lie A Bankrupt cv 
Notice, [19241 2 Cl i. 70. Refd. Huddersfield 
Fine Worsteds v. Todd (1925), 42 T. L. B. 52. 
Mentd. Kdwardsr. Motor Union Insce. (1922), 
128 Ij. T. 270. 


PART XX. SECT. 12, SUB-SECT. 6. I 

m < |» 90 5 ) 1 oi “ In what I 

tom I i>nn < i th mi* mint In tal.i n " xml [ 
* In n lull (mitt /urn n <1 nitjs man In 
lal t a ' 

m (p. 90.1) i. I 'I’Im fm t 1 hat 

a 1 1 n u< 1 ii l« lit tiaiihlti was made in a 
piovinct olhri than that in wlrtih the 
mil housed assignmt id was nunh . dors 
not ih’in i\ i* 1 he rt ol t he Iiittri ptov hire 
w it h uiiginat ini isiiiel ion with respect 
to tin millions! d .r-sjgnmenl ol niris 
dot ion to set asid« the ftatiduleid i 
tianslii lit Cotti \ \ Mviii.in, I 

< wunw Chmui Mia’s Tin ki I 
\s*oi s . Li n. r Spin vk ( Mia ). 11920) I 
\ h 1.. It 9 12 . 119201 3 \\ . \\ l ; I 
.U CAN. ♦ 

7412 ii. - Prior assipnnun of 

saint ptopntu to sanu part it .) The 
flirt of a pinn assignment does not 
alloct the right to set aside a later 
assignment ol the same propel 1> to the 
same parties, the setting aside of the j 
later assignment does not affect rights 
under the prior assignment. Hoi jk I 
r. Meld . an is Union Hvnk ot Cv\ v \. 
11,919] 3 \\ , \\ . It 1 1 os ; ;,o ii. \j. R. I 
12.1; 13 Stt.sk. L. It. S.>. CAN. 1 

7412 iii. - Jhnmt by t rails] trtt 
that prapirty bclonys to bankrujit.) The 
wotds ** property in longing to debt '* 
in Ukpey. Act, s. ftrt (k). have pn ti- i 
eall> the same meaning as •* piopert> 
of debtor ” used in seet. 2.», & include 
property of debtor which has been 
dealt with hv himst If by transfer to 
a eieddot, Ac t lit* fart that an alleged 
fraudulent transferee from bkpt. . es 
not adnul thut the pmpeity in question 
beltings to bkpt. does not prevent an 
npplieat ion being brought under the 
above seet N. Rkpc> . Rule 120, for 
the deliver* of tin* piopeit> to the 


trustee. Jit Hodi/dimi, 11921] 2 

W. \\ . JL .>21 ; 14 Sank. Ij. It. 277 . f>9 
1). Ii. It. 29S CAN. 

7412 iv. Ihscharyt of bankrupt's 

liability by transaction.) A tiusLe in 
bkpe>. lias no light to set aside a 
transfer math* h> bkpt. to a eieditor 
w hereby bkpt ’s liability to the creditor 
is discharged, even though the tiansfcr 
amount h to a fraudulent prefeienoe. — 
lit ltKi.AI 1 MtONOl.H VI'll Co., hx J). 
Turmi k, 119241 1 1). In It. 917 ; 1 

C. 11. It. 41k CAN. 

7412 v. six a pain A the Crown.] 

The provisions of llkpej. Art, 1908. 

relating to fraudulent preference do 
not land the down.- Omioiai. 
Ammium i r. II., [1922] N. Z. L. It. 20ft 
- N.Z. 

7413 viii. Ptrson claim my pro- 

ptrtu hi t/iastton a; s omar it* not as 
cruhtor not jirnjm paity } — lie 8'll.UN* 
in Ik., b .i p. Titn.rt’s <Kr Stkii’P. Ltd., 

[ 192. > ] 2 J). L. 11. 203 ; ft C. H. II 237 ; 
rari/intf, [1924] 2 1). 1.. It. 492 ; 4 

C. R. It. ft2s CAN. 

7414 iv. - --.]* In Align- 

ments Act, II. S. S. 1909 (e. 142), a. 39, . 
“ sixty days thereafter ” means sixty j 
days after the date of the conveyance 
\ not after the date of some pnoi ■ 
agreement upon which such eonvej 
anee mn> have been made. & “such 
transaction ” means the conveyamn 
A not such prior agreement. — Homo, 
v. MoLi.ak A Union Rank or Ca.naih, 
[1919] 3 \\ . VV. II. 110k ; ftO 1). L. It. 
123; 13 Sask. L, It. 8ft.- - CAN. 

w tp. 90 n i. Athr stttbnunt by 

fruttfit of prcfirritl cmhtor's claim. 1 
At Twioit (Out.). 119201 2 1>. L. II 
k77 , 7 <\ Ii. II. ft 50. CAN. 
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&p. Position of truutic — Cannot 
apjirohutt «t* riptobah -- Promissory 
nobs trair ft mil to «l- rttst ourthti by 
cruhtor .] 1U Lom.moki (1922), >2 

0. Ij. It. ft 70 ; 3 C. Ji. It. 200. CAN. 

Bt. - 1 stoppil by conduct.}— S. 

made a lull of sale of (oitaiu chattels 
to deft, in ordei to juoteet the chattels 
against his cieditojs. ShoilJy after- 
waids S. made an assignment under 
Itkpey. Act to pltf., who later sold 
at public auction the assets of S. not 
included m the lull of sale. Oil the 
sumo occasion the auctioneer sold, on 
uistiuctions of s., the chattels included 
in the bill of sale paul the proceeds 
to 8. who left Canada without paying 
them to deft. : — Ihld : pltf., having 
refrained fioin attacking the lull of 
sale earlier Ac having allowed the sab 
to proceed the moneys to be paid 
to S., it was too late to hold deft, 
liable.— Hr Stkvknh, Imm.ki yl Cana- 
dian Trust Co., Ltd. r. North 
\MKIMCAX LUMIJl K At SriTI.Y C'O., 
LTD., 11924] 2 \\ . \\ . It. 24ft ; 4 0. 1L It. 
(132 ; [1924] 2 I). L. It. 101.— CAN. 

iw. Aroidann of truusftr frautlu - 
bill umb r tun trot bins.) -The right of 
a trustee in bkpr> . to tak<* proceedings 
to avoid a tiansfcr nunh- l>y bkpt. 
which is m fraud of his rirditors ruider 
geneial law- is nnpliedl.v uut housed by 
llkp<>. A«*t N. the i lib's thcieunder. 
lb CoiirN Mviii.in. Cvnvdivn 

ckiiui Min's 'iiu si \s«o( \. t Ltd. 

1. M*iv VK (Alta.). 1 192(5 i 3 U L. K. 
942 : 11920] 3 W W . 1L 31. CAN. 

1 (p. 900) i. Hank 

utptry Act. s. 3ft Hanhru ptt y Hubs , 
r 120.1— H* Com \ M viii 1\. Cvn\- 
i»i\n Chi dii Mi n * Tut s t Ashih n.. 
Ltd r. Simvvk t Alta.), i 192(5] 3 I). L. It. 
912 . 11920] 3 \\ . \N . It. 311.- CAN. 
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7430. Add . Annotation : — Retd. Re Gunsbourg, | 
[1920] 2 K. B. 420. 

7438. Add? Annotations : — Refd. Re Wigzell, Ex p. j 
Hart, [1921] 2 K. B. 835. Mentd. Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. 

7439. Add . Annotation : — Mentd. Re Mellor, | 

Gunsbourg, 

[1920] 2 K. B. 420. 

7442. Add. Annotation : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 420. 

7463. Add. Annotation : — Mentd. Prcnch r. 

Getliing, [1922] 1 K. B. 230. 

7483a. 1914 Act, s. 45.]- Re Wktiiekki), 

Ex p. S A LA man. Mo. 0858a, ante. 

7490. Add. Annotation : — Refd. Rc Gunsbourg, 
[1920] 2 K. B. 420. 

7512. Add. Annotation : —Mentd. Re Gunsbourg, 
[1920] 2 K. B. 420. 

7519. Add. Annotation : — Mentd. The Jounnis 
Vatis, [1922] P. 92. 

7520. Add. Annotation : Consd. Herbert's Trus- 
tee v. Higgins, [1920] Git. 791. 

7543. Add. Annotation : — Consd. Herbert's Trus- 
tee r. Higgins, [1920] Gh. 791. 

7546a. That bankruptcy notice served on 

debtor— & of petitioning creditor's Intention 
to take bankruptcy proceedings.] - Deft, to an 
art ion, in which the trustee in bk]>r\. ! 
claimed that certain farm stock in a bill of 
sale given to deft. b> bkpt. was in the reputed ! 
ownership of bkpt. A: formed part, of bis 1 
estate, bad been informed of the service on , 
bkpt . of a bkpey. notice, A: later bad been 
informed by the petitioning creditor that 
he was going to take bkpc>. proceedings 
against Ins debtor : Held : a mere state- 
ment ot intention to take bkpey. proceedings 
amounted at most to a threat to file a. 
petition, \ , falling short* ol a notice of the 
actual present ution ol a petition, it- was not 
constrictive notice of an available act ol 
bkpcv . llKirmCKT’s TursTliH r. iluasiNs, 
[19291 Gh. 791 ; 95 L. .1 . Gh. 303 ; i:!5 k. T. | 
321 ; 12T.D.K.525; 70 Sol. Jo. 70S ; [19291 
H. A: G. K. 29. 

7574. Add. Annotation : Refd. Herbert's Trustee 
r. Higgins, [1929| Gli. 791. i 

7577. Add. Annotations : Reid. Re Ghiandetti ! 


(1921), 91 L. J. K. B. 70. Mentd. Re Fairley, 
[1922] 2 Ch. 791. 

7578. Add. Annotation : — Mentd. Re Fairley 
[1922] 2 Oh. 791. 

7601. Add. Citation : — revsg. S. 0. sub nom. Re 
Wix, Ex p. Chatteuwy, 29 W. R. 400. 

7603a. Employee of oompany — Refusal of 

company to pay — Termination of employ- 
ment alleged.] — Bkpt., after his adjudication, 
entered into an agreement of servin' in 
writing for ono year at a salary of £1,000, the 
agreement being signed in the name of a 
joint stock co., underneath which was the 
name of the managing director followed by 
the words, “ managing director.” An order 
was subsequently made by a registrar, under 
1911 Act, s. 51 (2), that. £300 out- of a sum of 
i £119 13s’. Ad. due under tlu* agreement from 
i the co. &/nr its managing director to bkpt. 

be forthwith paid by them to the trustee of 
tin' estate of bkpt. When the registrar made 
that order the only parties before the ct. were 
the trustee As bkpt. Neither the co. nor its 
managing director paid the £300, but alleged 
that nothing was due to bkpt- upon the 
ground that he had broken the agreement bv 
absenting himself from his employment. 
The trustee then served a notice of motion in 
thi' High Ct. upon the co. A& its managing 
director asking for a declaration th.it lie was 
entitled to tin* £300 from resps. as forming 
part of the property of bkpt., A. for an order 
for payment of that* amount. The pulge 
found that no dismissal had taken place nor 
had bkpt., by bis conduct, given notice of his 
intention not to perform the contract which 
could be treated by reaps, as an ant icipntor.v 
breach. No point was taken as to whether 
the managing director was properly made 
res]).: Held: in the cmiimsl anees (here* 

must- be a declaration & order tor payment 
in terms of the notice of motion. Re Lavey, 
Ex p. TltruTKK, ( 1920 1 I K. H. 971; 89 

L. .1. K. B. 21 ; 122 L. T. 592 ; |I929| B. 

G. It. 43; snb ci/uent proceed tnt/s , [I920| 
B. A* G. U. 189. 

7626. Add. Annotation : Refd. Allen r. Koval 
Bank of Canada (1925), 11 T. L. It. 925. 

7636. Add. Annotation : Mentd. Brown e. Greg- 
son, LI 920] A. G. 890. 


PART XX. SECT. 13, SUB-SECT. 1. 


92 1 J I W. \Y. ]{. 040 ; 11 Sunk. 1,. Ji. 
187. — CAN. 

PART XX. SECT. 13, SUB-SECT. 2.— 
A. (a). 

sa. Failure to male 7 irojter inquiries.] 
- -By Bkpey. Act a creditor who taken 
a mtgo. ic fails to make the proper in- 
quiries will be held to have knowledge 
of the insolvency of the mtgor. ut the 
tunc of giving the mtge., A' the nitge. 
will he net aside oh a fraudulent prefer- 
ence — Re Thompson’, Ks jt Thistles, 
11923] 4 D. b. It. 1028.— CAN. 

*b. .1 — Wht re the circumstances 

under which a debt is paid are such 
that a strong suspicion would arise in 
the mind of an ordinary business man 
a* to the bona Jutes of the payment, the 
payee ought to inquire closely into all 
the circumstances. Otherwise, if the 

E ayer becomes bkpt.. the payment will 
e construed as a fraudulent preference. 
— Re Stkrnbeko (1924). 27 O. W. N. 
212; varying, [1924] 2 1>. L. It. 492 ; 
4 C. B. H. 628 — CAN. 


| PART XX. SECT. 13, SUB-SECT. 2. 

A. (b). j 

When a person 1 
knows of an net of bkpey . 01 wilfully . 
efrains fiom making such inquiries J 
would give him siirh knowledge, 

1 or where the facts are such that an act 
I of bkpey. had been committed, such a 
person will be deemed to have notiee.- 
! R< JihKHir, Ex it. Ooi.dhii.in, 1 1 923 J 3 
I D L. Jl. 101 ; 4 C. B. It. 84.- -CAN. 

7637 iv. — — That debtor J inannallg 
embarrassed.] — JJild : not of itself 
knowledge of insolvency.- Ur Wi-’im 
(1921), (it 1). b. it. 033 , 61 () b. It. 

6 ; 2 C. B. it. 10 - CAN. 

7 537 v. - — That d< btor hard presst d 
“viHf// | - lit Id: not sufficient t< 
infer that a creditor had constructive 
, notice of an act of hkpev.- Rc 
| Bobbins, Ft p. Boot. 11921] 3 li. b. B. , 

1 90 ; 4 C. Jt. it. 070.- CAN. 

PART XX. SECT. 13, SUB-SECT. 2.— C. 

7681 vi. Every pay- 

ment made by bkpt. within u short 
time of his bkpey. is regarded with 
suspicion by the ct. as likely to ho a 
fraudulent preference. The onus is 
on the payee to show that ho had no i 

213 


uetuul or coird 1 net i\e, tii.it lie gn 
some eonsnleiat ion lor the pa \ meet, 
that he was urinated by no liaudulent 
motive in accepting such *»a\inenl 
" 11 ** (lit Ml AM 

1 1 923 J 2 !>. L. Jt. J 92 i , 

C. B. Jt. 865 CAN. 

7681 vii. . | Re Unni j.nv 

S|*l ,( ' 1 AI/J V < ’<> , Re SHOPMAN. 1 1 925 | 2 
l». b. ft. 31 C ; 3 C. B. It 4 (5 ; ujfd . 21 
O. W. N. 90. CAN. 

PART XX. SECT. 16, SUB-SECT. 1. 

f I. — - Right >>f trustee to gne notin 
of intention to retniti A< 1 1 pitince oj 
rent by lessors. ] Utld Bkpey. Act, 
( 1 6), extends feet. 62 (5) to all 
eases where pioecedings air taken 
under sect. 13 so as to enable (‘it her 
trustee or debtor Jiiium If to overcome 
the forfeiture tfc elect to retain the 
demised premises for t lie whole or any 
part of the term. If this construction 
of the Act was wrong, tbo lessors had 
waived their rights by acceptance of 
rent with full knowledge of the circum- 

< & notice of election to retain.— - 

Re McKay (1921), 61 O. b. U. 80; 2 
V. B. It. 59 ; 04 11. b. It. G99. CAN. 
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7688. Add . Annotations : — Reid. Re Leeds & 
Hatley Breweries & Bradbury’s Lease, Brad- 
bury v. Grimble, [1920] 2 Ch. 518 ; Mcllroy 
v. Olcmonts (1928), 07 Hoi. Jo. 102 ; Kider v. 
Ford, [1928] 1 Oh. 541. 

7648a. — - Assuming management of farm.] — 

Held:-— u sufficient election to take the 
term. -Tjiomam v. Pemberton (1810), 7 

Taunt. 200 ; 129 J5. R. 83. 

7648b. — — Milking cows.] — Held: — assignees, 1 

having allowed bkpt.’s cows to remain upon 
fhe demised premises for two days & ordered 
them to he milked there, thereby became 
tenants to the lessor. — WELCH v. Myers 
(1810), 4 Camp. 308 ; 171 15. It. 117, N. P. 

7649a. - - - -.J — Where* assignees put a term 

up lo auction, to ascertain whether it was of 
value, without giving themselves out to 
he the proprietors, there being no bid- 
ders, interfered no full her m the matter, & 
never received rents: Held : they were not 
answerable in covenant to the lessor.- — 
Turner v. Khiiardson (1800), 7 Fast, 
335 ; 3 Smith, K. B. 330 ; 103 K. R. 129. 

Annotations • Consd. Copeland v. Stephens (1818), ] I). 
A: Aid. (> !».'{. Distd. Hanson v. Stevenson (1H18), 1 It. 
Aid. :t«:t. Apld. bjndhny r. Limbert (JK27), 12 Moore, 
C. P. 20!*. Consd. Willlums r. Taylor (180‘J), 21 L. T. 
«12 ; TJMeiloji c. Cooper (1HK2), ‘J g. H. I>. 4 73. Reid. 
Hill v. Dolne (ISIS), 3 Moore, O. J’. 342 ; WilllaniH v. 
ItoMiuquet (181!)), 1 It rod. Ar lting. 2.'t8 ; Don cl. Palmer 
v. AndieWH (1827), •! Huitf. ItlS ; Wollaston. r. iiakevvlll 
(18 11), .'t Man. Ac (J. 21)7 ; Mackley v. Put tendon (IHdl), 
ao L. .1. g. It. 22ft ; Levi v. Avers (1878), 3 App. Cas. 842; 
Hill v. East Ac Went. Jndla Dock Co. (1884), !) App. Cos. 
418. Mentd. Clark r Calvert. (181!)), 8 Taunt. 742. 

7649b. S. J\ Carter v. Wahne, No. 9020a, post, 

7649c. .J When* assignees for the pur- 

pose of preventing a distress paid arrears 
of rent due*, at the same time intimating to 
the landlord that they did not mean to take 
to the lease unless it could be advantage- 
ously disposed of, At the effects were soon 
after sold fc the lease was at tho same time 
put up to sale by order of the assignees, but 
there were no bidders for it: — Held: they 
W'^iv not liable* to the landlord as assignee's 
of the louse.— W HEELER V . It HAMA 1 1 (1813), 

3 ramp. 310 ; 170 K. it. 140 1. 

A iiuotai tons : Consd. Copeland r. Stephens (1818), 1 B. & 
Aid. 593. Distd. Hanson r. Stevenson (1818), 1 B. & Aid. 
303. Retd, Unnooek i\ Welsh (1810), 1 Stark. 317 ; Doe' 
<1. Pulmir c. Andrews (1827), 4 Bing. 31b; Goodwin v. 
Noble (is;»7), 8 K. A 1J. ft87. 

7650a. - — Carrying on business for benefit of 
creditors.] - When' the assignee kept bkpt. 
in the premises, carrying on the business for 
the* benefit of the creditors from Nov. 15, 
1823, until Apr. following, but on Dec. 22, 
1823, had disclaimed the lease by letter to 
the* landlord: Held: the assignee, notwith- 
standing such disclaimer, had elected to 
accept tho lease.* Clark e. Hume (1825), 
H>. \ M. 207 ; 171 15. R. 995. 

7652a. - — - — To prevent distress.] — Wheeler 
v. Bramah, No. 7049c, ante. 

7653a. — ,J — Held: to amount to an 

acceptance of the lease.— Facie v. Golden 
( 1818), 2 Htark. 309 ; 171 15. It 655. 

7662. Add. Annotation : — Mentd. Spencer v. Ash- 
worth, Partington, [1925] 1 K. B. 589. 


7665. Add. Annotation : — Mentd. Betts v. Price 
(1924), 40 T. L. R. 589. 

7670a. — - .] — Cartwright v. Glover 

(1801), 2 Gift. 620; 30 L. J. C’fi. 324; 3. 
L. 1'. 880 ; 7 Jur. N. 8. 857 ; 0 W. It. 408 ; 
06 E. R. 260. 

Annotation : — Reid. Wilson r. Wallani (1880), 6 Ex. D. 155. 

7681. Add. Annotation : — Mentd. Gray v. Spyer, 
[1922] 2 Ch. 22. 

7681a. Statutory tenancy — Under Rent Re- 

striction Acts.]— JParkinson v . Noel, No. 
7782b, post. 

7685. Add. Aymotation : — Mentd. Richmond v. 
Savill, [1920] 2 K. B. 530. 

7686. Add. Annotation : — Mentd. Richmond r. 
Savill, [1920] 2 K. B. 530. 

7689a. Shares— Subject to equitable charge.] — The 
registered owner of fully paid shares in a 
private eo. charged them in favour of W., & 

1 landed him the certificates & a blank 
transfer. He subsequently gave other equit- 
able charge's to other mtgees. On the owner’s 
bkpey. his trustee disclaimed “ all my 
interest ” in the shares under 1914 Act, but, 
as the blank transfer was not completed & 
lodged & none of the mtgees. applied for a 
vesting order, bkpt.’s name remained on the 
register: — Yield: (1) as between himself & 
the co., bkpt., so long as his name remained 
on the register, was entitled to vote in respect 
of the shares, though, as between himself & 
flirt mtgees., he could only vote as they 
dictated ; (2) the trustee could not have 

disclaimed more than the equity of redemp- 
tion in the shares. Qu. : whether a trustee 
can disclaim unincumbered fully paid shares. 
— Wise v. Lansdell, [1921] 1 Ch. 420 ; 90 
L. J. Ch. 178 ; 124 L. T. 602 ; 37 T. L. R. 167 ; 
[1920] B. <fc C. R. 115. 

7692. Add. Annotation: -Reid, lie Wait, [1926] 
Ch. 962. 

7693a. Sub-contract for sale of land —Contract for 
purchase of land need not be disclaimed.] — 

Where a person, who is subsequently ad- 
judicated bkpt.. has entered into a contract 
for the purchase of land A into a sub- 
contract to sell the same land with a build- 
ing thereon to be erected by him, his trustee 
in bkpey. is entitled to disclaim the sub- 
contract. of sale without being obliged to 
disclaim the contract of purchase, if the 
sub-purchaser has paid a deposit he has 
a lien upon such interest in tho land as 
bkpt. possessed before liis bkpey., including 
tho right, if any, to specific performance of 
the contract of purchase of the land ; he may 
also prove in the bkpey. for any damage for 
breach of the agreement to build, but he is 
not. entitled to specific perf or mance of the 
contract to build, & his equity is subject to 
tho overriding equity of the original vendor.- - 
Re Gougii, Hanning v. Lowe (L927), 96 
L. J. Ch. 239 ; 71 Sol. Jo. 470, D. C. 

7704. Add. AnnoteUions : — Refd. Wise v. Lansdell, 
[1921 ] 1 Ch. 420 ; Re Lister, Ex p. Bradford 


PART XX. SECT. 16, SUB-SECT. 6. — A. 

7672 t. H'iWii/i tehat time — Ext* anion 
of turn Potctr of court to yrant . J — 
lie Koukks (Pkof.aski*) (11)26). 26 

H. R. S. S. W. 526 ; 43 N. 8. W. W. N. 
143.— AUS. 


Delay <n takina decisive steps .} — By 
virtu© of Bkpey. Aot, b. 52, when the 
trustee does not decide, within a 
month after the bkpey., to retain 
premises held under a tenancy not 
yet expired, this is taken to be a 
disclaimer of the premises & puts an 
end to the tenancy & also to a sub- 
tenancy created by tho tenant. — 

214 


Sequier r. Dufresne (1922), Q. It. 
60 S. C. 525.— CAN. 

7676 ii. Verbal disclaimer — No 

consent of creditors.} — Held: the 
assignee could not make a disclaimer 
of a debt without the consent of the 
creditors. — B rowne v. Sidney Mills, 
Ltd., 11920) 28 B. C. R. 73.*— CAN. 


7676 I. Sufficiency of disclaimer — 
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Overseers & Bradford Corpn., [1920] Ch. 149. 
Mentd. Victoria City v. Vancouver Island 
(Bp.), [1921] 2 A. O. 381. 

7735. Add . Citations : — sub nom. Re Wistus, 
Ex p . Hanbury, 12 L. J. Bey. 43 ; sub nom. 
Hi' Wccacf, Ex p . Banbury, 7* Jur. 990. 

7751. Add. Annotations : — Consd. He II yams, Ex 
V . Lindsay t\ Hyams (1923), 93 L. J. Ch. 184. 
Refd. Re Lister, Bradford Overseers & Corpn. 
v. Dur ranee (1925), 42 T. L. R. 143. 

7756. Add. Annotation : — Consd. Re Lister, Brad- 
ford Ovei’seers to Corpn. v. Durrance (1925), 
42 T. L. It. 143. 

7756a. Right to compensation.] — 

Where the tenant of a farm held on a verbal 
tenancy becomes bkpt., & the trustee, having 
entered into possession of the farm, subse- 
quently disclaims the tenancy, he is excluded 
from all benefit os well as liability there- 
under, including the tenant-right or right to 
compensation under custom or statute for | 
unexhausted improvements by the tenant, 
to the amount fixed for compensation having 
been paid by the incoming tenant to the 
landlord, to whom arrears of rent are due, the 
landlord is not bound to account for such 
payment. — Re Wadsley, Bkttinson’s Be- 
PKESENTAT1VE V. TRUSTEE (1925), 91 

L. .T. Ch. 215 ; [1925] B. A C. B. 79, 1). C. 

7764a. Liability for rates for period of occupa- 

tion until disclaimer.]— Where a trustee in 
bhpey. goes into occupation of onerous pro- 
perty A subsequently disclaims the property, 
he is liable to pay the rates on the properly 
for the period of his occupation. - Re Lister, 
Bradford Overseers to Corpn. v. Dur- 
hanui (1925), 95 1 /. ,1. Ch. 145; 42 T. U It. 
113; S9 J. 1\ Jo. 092, C. A; sub nom. R< 
Lister, Ex p. Bradford Overseers to Bradford 
Corj in., [1920] Ch. 149; sub nom. Re Lister, 
/v> p. Bradford Overseers to Corpn. r. 
Duriance, J31 L. T. 17S ; 90 J. 1\ 35; 24 I 
L. (L It. 07; J 1 920] B. to C. It. “ 

7765. Add. Annotation : Mentd. Kichiuond 
Savill, LI 920] 2 K. B. 530. 

7766. Add. Annotation : Mentd. Bichmond 
Savill, [19201 2 K. B. 530. 

7767. Add. Annotation Mentd. Bichmond t. i 
Savill, LI 920] 2 Jv. B. 530. 

7769. Add. Annotations : ■ — Refd. Harrison v. j 
Holland, [1921] 3 K. B. 297; Chillingworth 
v. Kbche, [1923| 1 Ch. 570. Mentd. Cohen v . 
Sellar, [1920] 1 K. B. 530. 


7775. Add. 


Annotation : Mentd. Bichmond e. ■ 
*> k n r»:«i i 


7776. Add. Annotation : - Mentd. Bichmond v. 1 
Savill, [1920] 2 Jv. B. 530. 

7778. Add. Annotations : — Consd. He Hyams, 


Ex p. Lindsay v. Hyams (1923), 93 L. .1. Ch. 
184. Refd. Re Lister, Bradford Overseers 
to Corpn. t\ Durrance (1925), 4 2 T. I.. It. 
113. 

7778a. .] — After a debtor lias been 

adjudicated bkpt. to his trustee has dis- 
claimed a lease liolonging to him, the pro- 
perty thereby demised revests in the landlord 
under 1914 Act, s. 54 (2), to he may obtain 
an order for delivery of possession. Neither 
the subsequent annulment of the bkpey. nor 
the acceptance by the landlord from debtor 
of rent duo fop a period ending before the 
disclaimer operates to revest any interest 
in the lease in debtor. — Re Hyams, Ex p. 
Lindsay v. Hyams (1923). 93 L. J. Ch. 181 ; 
130 L. T. 237 ; 11923) B. to C. !L 173, C. A. 

7782a. Rights as to statutory tenancy — 

Under Rent Restriction Acts.]- The elUct of 
a disclaimer bv a trustee in bkpey. of bkpt. ’a 
interest in a quarterly tenancy is to deprive 
the tenant of any iurther interest in the 
demised premises, to, consequently, lie js 
debarred from relying on a statutory tenancy 
therein under the above Acts.- Beeves r. 
Davies, [19211 2 K. B. 480 ; 90 L. J. K. B. 
075 ; 125 L. T. 351 ; 37 T. L. B. 431, C. A. 

Annotations : — Refd. Mellows r. Low, 1 15)2:11 L K. H. 5*22; 

Parkinson t\ jNocl, 119*23] J K. JJ. 117. 

7782b. .] — A statutory tenancy 

under Increase of Bent to Mortgage Interest 
Bestrietions Act, 1920 (e. 17), is “ property ** 
of the tenant within 1914 Act, s. 107. 

Pltfs. having let to deft, a dwol ling-liouse 
to which the Act of 1920 applied, deft, 
retained possession of it alter the expiration 
of the term under the provisions of that Act. 
Deft, was afterwards ad indicated bkpt., to 
the trustee in bkpey. disclaimed any interest 
in the house. In an action by pltfs. against 
deft, for possession of the house to mesne 
profits Jhld : (1 ) the statutory tenancy to 
which deft, became entitled under the Act 
of 1920 was “property** within 1914 Act, 
s. 107, to passed under sect. 53 to Ins trustee 
in bkpey ; (2) on disclaimer thereof by the 
trustee that interest in the premises ceased 
to exist to was no longer available for the 
benefit of deft., to consequent ly pltls. were 
entitled to judgment. -Parkinson r. Noel, 
D 923 J l K. B. 117 ; 92 L. J. K. B. 301 ; 12K 
L. T. 538 ; 07 Sol. Jo. 1st : 2 CL. (i. It. 130. 
ion* : Consd. Kotves r Dean. Nunn r. I'elltgrini, 

J 2 K. II. SOI. Refd. Mellows i\ Low, 11923] 1 K. B. 

7789a. On mortgagee -Of shares — Bankrupt’s 

v. 

No. 7089a, ante. 

7791. Add. Annotations : -Refd. Wise u. r>ansdell, 

[ 1 92 1 J 1 Ch. 420; He Lister, Ex p. Bradford 


PART XX. SECT. 16, SUB-SECT. 5.-E. 

7761 I. On trustee — Right to rentavt 
fixtures. } — Whole A. purchased a 
tenant'd interest In leaned premises 
including trade fixtures to the last 
tenant had made an assignment lor 
the l>enetlt ot credit ors to deft., who 
gave a disclaimer Reid : the tlxtuics 
belonged to deft., to he had tho right 
to remove them within tho three 
mouths* delay given by Creditors’ 
Trusts Deodti Act, s. 55 (l). — W intk- 
mvte v. Tatloh, [19X411 2 W. W. K. 
882. — CAN. 

id. Oncriditors — Disclaimer of assets.] 
— A secured creditor put in a claim 
against bkpt. ’a estate for certain 
which assets the trustee dis- 


i claimed: — IJflti: the ot. could not 
1 order the trustee lo accept those assets 
, us part of the estate. (’ana juan 
Oaiut.t to Com* om Kit Man ui’ACTowno 
Go.. Ex y. A.-U. roll Canada, [19241 4 
D. L. R. 1307 ; 5 C. 15. It. 54.~ CAN. 

7770 ii. Right to possession A — 

A monthly tenant remained in pos- 
after. being adjudiruted in- 
solvent. The olhcjal assignee huving 
disclaimed interest -.— Held : the land- 
lord was entitled to an order for posses- 
sion . — Re Abubakkk Haji Audulla 
(1924), I. L. K. 48 Bom. 580.— IND. 

7787 ill. .J — A disclaimer of a 

lease by an assignee for the benefit of 
creditors : — Ilela : to operate as a 
forfeiture to not as a surrender, to to 
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effect the 'oinunuljon of a 
gj anted b> the 

Capi'iat, (i itocr.it v, Lin., 119211 1 

W. W„ it. 1 221 ; 69 U. L. li. 388 ; 1 
C. 15. It. 400.— CAN. 

7788 i. - - LtubUHu to ejrcinunl .] — 
Where a tenant. Mho Las j enlaced 
bkpt. on disclaimer of th< lease by tho 
trubtec, has begun an action of eject- 
ment against the sub-tenant, who 
refuses to quit the premises, if the latter 
does not avail himself of ids rights 
undei 11 to 12 Geo. 5, e. 17, s. 43, but 
contents tho action to allows it to 
pioceed to judgment, he eannot then 
present a petition invoking hb rights. 
-8t.ouin.il v. Duthksnk (1922), Q. It. 
«0 8. C. 525. — CAN. 



Cases 7791 -8002. English and Empire Digest Supplement. 


Overseers ic Bradford Corpn., [1926] (Mi. 140. 
Mentd. Victoria Citv v. Vancouver Island 

(Bp.), L 1021 1 2 A. o/asi. 

7801a. .j Xai.-ii /. Tati.ock (1701), 

2 fly. Bl. 319 ; 126 F. IF r>7:; 

Annotatmn s * Consd. Vinci ill /. < iod«on ( 1 S53 ), 1 hill. be (J. 
3H| Refd. Mow* t. Kennel (ICj), 3 Ad. & EL 659. 
Mentd. Riehaidson r. Hull H silly. 1 Broil. A: Bing. 60, 
Nation /*. Tozer (1H3L, 1 ( 'i M. A R 172, Seaton r. 

I tool h (1830), J A<1. A El V>h 

7801b. ., Beaiu> r. Davidson (1813), 

1 1.. T. O. S. <; Hi. 

7811. At Id. Annotation : Consd. lie Farrow’s 
Bank, (1021 | 2 Oh. 101. * 

7821. Add. Annotations : Retd. Hr 11 yarns, Exp. 
Find. spy r. 1 1 \ an is (1020), 00 F. J. Hi. 184 ; 
Hr Lister, Bradford Overseers 6c Corpn. v. 
Durrance (102.7), 42 M\ F. It. 142. 

7832. Add. Annotation s : Retd. 7»V Hyains, Ex p. 
Findsiiy v. Ilwims (1022,), 02, L. ,1. (Mi. LSI ; | 
Hr Jiisier, Bradiord Overseers K, Corpn. r. J 
Durrance (1025), 12 r \\ L. IF 1 13. I 

7835. Add. Annotations : Refd. Hi ll.vains. Ex p. 
Lindsay c. Hymns (1023), 03 F. ,1. (Mi. isl : 
Hr Lister, Bradiord Overseers A Corpn. r. 
Durrance (1025), 12 M\ L. It. 1 13. 

7836. Utd. Annotations: Refd. Hr 1 1 yams, h\r p. 
Findsay i. Ilymns (1023), 03 F. J. CJi. 1S1 ; j 


He lister, Bradford Overseers & Corpn. v- 
Durrance (1025), 42 T. L. R. 143. 

7867a. One year’s rent due before registration of 
composition deed.] — Williams v. Cadbury 
(1807). L. 1L 2 C. i\ 453 ; 30 F. J. C. I*. 233 ; 
10 F. T. 354 ; 15 VV. 1L 005. 

*t nnutatmns . Distd. Selby r. Greaves (1808), L. Ii. 3 C\ P* 
."ill 1 . Folld. lit Douglas, Kj ji. Rydei (1871), G Ch. App. 
■J J 3. 

7870. Add. Annotation : — Mentd. Riclimond v. 
Savill, [1020] 2 K. B. 530. 

7913. Add. Citation 12 L. T. 25. 

7949. 4 dd. Annotations : Apid. Farcy r. Cooper, 
1 1027 | 2 K. B. 3SL Refd. Boorne r. Wicker, 
| 1027 j 1 (Mi 007. 

7950. Add. A n notations : - Apld. Farcy r. Cooper, 
1 1027 | 2 K. 15. 38 L Refd. Boorne v. Wicker, 
j 1 027 J 1 (Mi. 007. 

7950a. - .] - If Ok pi. join with his trustee 

in Helium the goodwill <V business prc\ iously 
carried on by bkpt., 6c agrees witli the 
purebaser not lo- carry on a similar business 
witlim a ineseribed district, such agreement 
is binding on Inm. Bi xtox A: High I’kak 
I’ rm.iHiiiNH A Ckvkral Printing Co. r 
Mitchell (1885). 1 ('all. A: FI. 527. 

7951. Add . A n notation : Mentd. J’lrie r. Richard- 
son (1020), 70 Sol. Jo. 1023. 


Part XXI. Actions, 
ings by and 


Arbitrations, and other Legal Proceed- 
against Trustee and Bankrupt. 


7971. Add. Annotation : Mentd. 1’rosperiiv v. 
Lloyds Bank (1023), 30 T. L. R. 372. 

7974. Delete the words ‘‘the damage suffered, 
if any . . . claim should be made.’' 

7984. .1</</. Annotation : Consd. Wilson r. United 
Counties Bank, [10201 A. C. 102. 


7987. Add. Annotation Mentd. Ford v. Radford 
(1020), 30 T. F. R. 05S. 

7992. Add. Annotation As to (I) Refd. FUis v. 

Torrington (1010), 80 F. J. K. Ji. 300. 

8002. After this case add “ XVr, note* Order of the 
Ford Chancellor, dated Aug. 15, 1021 [1021] 
W. K. 302.” 


PART XX. SECT. 16, SUB-SECT. 6 

7815 i. In ichnt rusts TruM*r tint 
tnu not to taht .J The oidei lot pos cs 
sum umlci Bkpt. A insolvnt \«‘l . 
1 s.»7 ( I r. ), s. ‘J 7 I . is consequent ml upon 
the ordei to assignees to elect. A 
though the judge Inis o deeietion. >c( 
upon the assignors electing not to take 
the premises, there is n /a unit Jura 
dntv upon the judge to make the oidei 
for pohj-i'ssion unless good rt ason is 
hIiowii to the eontraiv. the object of 
tin' sect being to pioteet t tie landlord 
from being left with u bkpt tenant 
tic K 1*. v n l* ( I 922). o7 i. L. 'I'. 5. 1R. 

PART XX. SECT. 17, SUB-SECT. 3. 

%e. Piopatu clamitd by in nhohh rs a* 
mortyaytts.] thUt: the prohibition 
in Landlord's Lights (Bkpe.v ) Act. 
Alta... 1921 (e 1 2 ). s. as to distress 
to;* rent m>t appluabh' to above pro- 
perty the (state having no beneficial 
interest therein Ur II win ion \ 

OvuKs. I1SI2S1 - 1). L K. oil , iitr.wj 
1 W . \\ . H. 17- . .» i\ It. 1L 4G.'>. 

CAN. 

PART XX. SECT. 17, SUB-SECT. 4. 

r i. - - - .1 V shcritl who lia.s sei/.ial 
Ih in jiosM'Sston under a lundlotdV 
distresH warrant piioi to the tenant 
making an uuthoru-ed assignment 
under Bkpej . Act , is hound t o hand over 
the goods to tin* trustee in bkpey. on 
demand.-- liV \\ ouk I)a\ Kstatk, 
1 1021 J 2 \V. AN. JL t»4 ; 58 1). L. K. 
377 : 1 C. lb It. 653. CAN. 


PART XX. SECT. 17, SUB-SECT. 5. , 

d i. ( iooiis st tznt by Jantlhmi - | 

f natal ih/ for costs oj st izurt .1 t/itft : 1 
the tiuslee was entitled to the posses- I 
t ion of t lit* goods without pa>ing tlie 


( osl s 

or tlie 

seizure. 

-O MSDNKlt 

t . 

III 1 

M'ltl.KT 

(l \n.\< 

iE (1922). 

70 

1). L. 

B 57. 

CAN. 



PART 

XXI. SECT. 3, 

SUB-SECT. 

1. 


k (p. 1177) i. - - Production of j 

junta of uttorm y. J— A trustee resident 
in Ontario was replaced by a trustee | 
rc-ident in Quebec, who was ant boused i 
to proceed with tlie action of the former 
trustee but failed to produce any 
power of uttorney ■ - Held: production 
not necessary.— Mounts r. lvl.iNK, 
llKMKIIS, O VUNIHIIKh. (1»22), 6G 1) L. It I 

330. CAN. | 

si. Duty to sue tn official nunu.l — I 
ntf.. in bis otbeial capacity ns t rustic 
in bkpc>., tued bis own name instead 
of his ollleial title in an action: — Urld: 
to avoid unv difhcultv the action 
sliouhl be t routed as an issue directed J 
under Bkpev . Rule 120, as tlie fonn 
of action onl> atYeeted the quest 'on | 
of costs. It was of no real const*- j 
mioneo as Itkpev . Act 8. Jb. providing i 
that the trustee uui> sue in his own j 
name, L permissiM JKrrzi.rtt \i.i» r. | 
McMohkow, 110231 4 1>. L. II. 010; I 
52 O. Ji. K. 383 ; 3 C. It. It. 20.- CAN. 1 

7908 ii. Except in those 

eases where a creditor is authorised 
under Ilkpcy. Act, e. 35, to take pro- 
ceedings, any proceeding to be taken 

216 


lor the benefit of bkpt *s or authorised 
assignoi's estate mu-t he taken b> 
t tie trustee or authori-ed assignee.- - 
Hoi mum. r. Cvnaiuan Cm on ^Ikn’h 
Tiu si Assoon.. Li j»., 1 11)21 J 2 \\ . \V. It. 
899 : 11 .sask. J.. I,'. 3511- CAN. 

8000 lii - — ]*i on tdmys hi pun in 
imam court Transfer of jirotttdinys . J 
— \\ hcic p meet dings Imd been coni- 
incm ed in the wiong et. *- lltld : the 
piotiediugs should he eontuuied under 
Bkpey Act , r 120. an oidei trims- 
felling the proceedings to the bkpc>. 
side should he made if necessary — 
isvi/n k Arnold. Lid r. Dominion 
llwiv, 119221 3 N\ . NN. It. 209; G8 
D. L. It. 7G2 - CAN. 

8000 iv. - - t Militant n fit chambers 
for declaration- Slattt r uitlnn juris- 
diction of Jlanlcruytty t'tnnt.) - where 
there was no question in the action 
that could not 1 m* fully A* effectually 
dealt with l>v the judge m bkpc> . in 
the summarv way provided by r 120 • 
--lltld: the application muht be 

ivfenvd to the judge m bkpey. to be 
dealt with by him, an interim injunc- 
tion to stand in the meantime. — 
E vs ii. ltx Tkcht Co. r. Lloa i> Manij- 
l vni'KiMi Co., [1923] 2 1). L. It. 852 ; 
56 N. b. K. 246 ; 3 C. B. It. 710.— 
CAN. 

8000 v. Action to set aside 

settlenunt made by bankrupt. ] — A 
trustee in bkpey. brought action m the 
Supreme Ct . to set aside a settlement 
made by bkpt. in favour of deft. & 
voidable under Bkpey. Act, t>. 29 . — 
Held : the action was improperly 
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8033. Add. Annotation : — Refd. Anglo-Baltic & 
Mediterranean Bank r. Barber, [1924] 2 K. B. 
410. 

8034. Add. Annotation Mentd. Ord v. Ord, 

[1923] 2 K. B. 432. | 

8040. Add. Annotation : — Mentd. Robinson r. I 
Midland Bank (1925), 41 T. E. K. 402. 

8051. Add. Annotation:— Mentd. He Gunsbourg, 
[1920] 2 K. B. 420. | 

8064. Add. Annotation : — Refd. Ord r. Ord, [1923] ! 
2 K. B. 432. I 

8069. Add. Annotation Mentd. Howell v. Evans 
(1920), 131 E. T. 570. 

8081. Add. Annotation Mentd. Ord v. Ord, 

[1923] 2 K. B. 432. 

8092. Add. Annotations : — Mentd. Bradford 

Price (1923), 92 E. .1. K. B. S71 ; .Tones! 
(Holloway) v. Woodliouse, [1923] 2 K. B. 117. I 

8097. Add. Annotation : -Consd. Knight v. Pon- 
sonby, [1925] 1 K. B. 515. 

8104a. Costs of carrying out order of court. , — 

Upon a motion by a trustee in bkpey. to 
wliich bkpt.’s wife was reap. a declaration I 
was made that certain furniture which was 
upon premises occupied by bkpt. «Ss his wife 
formed part of the property of bkpt. divisible 
among the creditors, tV the ct. ordered the 
wife to account on oath before a registrar 
for the furniture to pay the taxed costs of 
incident to the motion. At the end of the 
declaration &, order a provision was inserted, ! 
at the request of, & by way of indulgence to, 
the wife that, with a view to the lurnilure 
being bought by or on behalf of the wife from j 
the trustee at a valuation by an independent ] 
valuer to be appointed by tin* parties or in 1 


case of difference to be appointed by the 
judge*, & the wife undertaking not to part 
with or dispose of tin* furniture, execution 
should not issue except by leave* of the judge. 
The furniture was valued by a iirm of valuers 
selected by the wife out of three firms sug- 
gested by the trustee, A bought, by or on 
behalf of the wife at a price based upon the 
valuation. Upon the taxation of the trus- 
tee’s solrs.’ bill of costs, tin* taxing master 
disallowed as against the wife tin* for paid 
by the trustee* to the firm of valuers, upon 
the ground that the costs relating to the 
purchase of the furniture by or on behalf ot 
tin* wife under the valuation did not come 
within the order, A were not- costs of carrying 
it. out. On a motion by the solrs. to review 
the taxation : — Held : the taxation must bo 
ii ‘Viewed & the fee for the valuation allowed 
as against, the wife, inasmuch as it. formed 
part oi the costs of carrying out the order A 
was therefore within the rule that where 
costs of suit arc given generally by decree at 
the hearing, the subsequent costs of working 
out the directions ol the decree will be 
included. - l\e Ewey, !C.v />. UomcN A. I'ohun, 
|1920| 3 K. B. 025; 90 E. J. K. B. 31 ; 
[1920] B. C. It. 1S2 ; subset' unit proceed nn/s, 
[1921 1 1 K. B. 31 I. 

8104b. — - - Costs of transcript of shorthand notes 
of evidence.] — The trustee by motion applied 
against ivsp. to impeach certain transactions 
A gave formal notice by letter that In* would 
read in support of the motion the transcript 
of the shorthand notes of the evidence given 
l>\ witnesses at. a private silting. This 
motion was dismissed with costs. On taxing 
resp.’s bill ol costs tin* taxing master dis- 


uib.ru ; mo LriiHitM* snoum navt* pro- 
ceeded under r. 12a, which provides 
a summary method of disposing of 
matters of this hind bv a motion in 
chambers, winch may ufterwaids take 
the form of au issue or trial; the et. 
should discountenance costly pro- 
feedings when summary A' inexpensive 
proceedings are open to the trustee.-- 
Stillwatsk Lttmber a KirixuLh < '«>. 

V. (’ANAPA LUMBER A TIMBER Co , 
M923J 2 J). L. It. 000 : 32 j*. c k. xi . 
1 1 9 2 3 J 1 W. \V. Jt. 1333. -CAN. 

8000 vi. - - 1 'mendings to stf aside 

tuilc or transfer by bankrupt ]— An 
action by a trustee in bkpej . to set, 
usido a conveyance) by debtor must be 
commenced us prescribed by r. 120, 
by summary application 1o the bkpcv . 
judge in chambers, A not by a wnt of 
summons in the Ct. of K. B. lit 
Viscount (Jim in (Jiiowmix Cn-OUKKA- 
TIVE Assoes.’s TlU HTKK 1 *. jlKCMWj |,I, 
& Bo WE Hank, [ 1 924 j 3 I). L. It. 803 ; 
f 1 924 ] 3 \\ . W. It. 51 ; 5 C. H. Jt. 04. 
CAN. 

8000 vii. Appellate court - Ap- 

peal ai jot ust judgment in favour oj 
bankrupt Judgment assigned by bank- 
rupt to third party.}-— Held : the trustee 
in bkpey. bad a right to resume tho 
action in the interest of tho estate. — 
Frkkpmvn r. Hart, Ite Baitti.e 
(1922), HS 1). L. It. 288 ; 2 C. Ii. Jt. 
53G. — CAN. 

*k. Application for interim in- 
j unction — l J ndertaking as to damages. ] - 
Held : should Is* made binding on a 
trustee in bkpey. personally, when 
suing in his official capacity, unless the 
et. is satisfied that tho estate in his 
hands will be sufficient to answer 
damages. A trustee is under no obliga - 
lion to take such a proceeding without 
proper indemnity from the creditors. — 
Brenner’s Trustee v. Brenner, 
[1923] 3 I). L. It. 1097 ; 52 O. L. It. 
374 ; 3 C. B. B. 84.— CAN. 


PAM 1 AA1. SLL1. 3, DUU-bttl. IS. 

sl. J gainst holder of h< n nob on 
chatti Is Jh stnphon ol chatb Is allege et 
insufficient.] Held: the trustee hail 
no status to attack the lan note A 
it was valid ns against him. The 
holder of the note must, on demand bv 
the trustee, identity t tic chatti Is 
within ton duvs. Ui <»ai pbuai . 
Kj p. Cvkki'jiikrh (1922), G8 J). Ij. Jt 
783. CAN. 

I 8028 ii. - - A( lion uln ady biom/lti by 
bankrupt .] lit Id * it might be< on tinned 
bv the trustee Hrknnkr v. A murk an 
Min Oi Co., 119201 19 O. W. N. 239, 
55 If. L. It. 702 ; 1 C. It. It. 37.».- 

CAN. 

8034 ii. - Unpaid jiureha i t jirae 
of shorts Sold by broker.] Where a 
trustee in bkpey. gave sliarx s belonging 
to bkpt. *8 < state to u broker to In- 
sold by him & tho broker became 
bkpt .: — Held : tho trustee was cn 
; tilled to sue the purchaser for the puce 
of the bhares.--FiNi.AV son i. Bvnioi it, 

I White A Co., He Thorn-ion Jiavipson 
A Co. (1922), 70 1). L. It. fill. CAN. 

I im. Action let recover money jut id by 
i bankrupt in hi eat h oj It ust.] Tho 
t trustee in bkpey. has no nghL of action, 

| at least without authority from the 
J ccstuis one trust, to recover tmst 
l money winch was held bv bkpt. A 
1 paid by him in brouch of tmst to 
others.- Saetkr A AitNOi.n, J/rn. r. 
I> ominion Hank, [1922J 2 W. W. K. 
280 ; 08 Jj. L. Ii. 757. CAN. 

k i. Proceedings to rentier he rut 
ticepnred coltusieoly by third party.] - 
Trustee, etc. r. Pakuk (192J), 42 
N. L. 11. 1 . - S. AF. 

1 i. Proceedings to set asiele V'rit 
Issued by mortgager to enforce security. 1 
- -Au assignment under Bkpey. Act 
does not prevent the holdci of a mtge. 
upon a vessel from enforcing bir» 
security before the Exeh. Ct. in 
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am mu \ ., «\ a moi ion ov iik irsium u io 
set n-iidc the VM’it of summoiiH A 
vv.mu.nt of anest issued in the el. by 
the mtgei against the ship should be 
dismissed with eos< s i'he onlv right 
ol I Ik* icsignee mull r Bkpey. Act is 
to defend the action A he cannot 
ot herw ise interfeie t hen m Wnm, A 
Co. r. Till. Ionia (1022), GO I) L. JJ. 
91 ; 20 K\eh. C. B. 327 CAN. 

PART XXI. SECT. 3, SUB-SECT. 6. 

8099 v. .1 Hi rnh 

r < , ic \ ii vvi, 1 1 !I23 | II) h. It I 111 ; 

o L i; 22 i», i c. it. J: J90 

CAN. 

8099 vi. - - Action 

coniine ne t et in t /tout obtaining nidi ninity 
from ere dittos. \ l It ht: it it wen 
neeessaiv miller Itkpej . Act, s. 08 (2), 
A ». 5 1. that a special lesson foi awaid- 
mg < osl s against the tneloe persona II. v 
should l*e assigned. It was the luilmc 
to ariange an indemnity befoie in- 
dnlging in hpeeulalive litigation know- 
ing that he had no assets Thorn r. v. 
Cvnapian SlM’.RINI. Wiiem. Co., 
f 1 923 1 4 I). Ii J{. 1127 ; 52 O. L. Ii. 

4 00 ; 2 C. 1* B. 1 15. CAN. 

8099 vu. - - - - 1/eld : 

Iikpev. At t„ s. G8 (2), prov mIch that 
“subject to 1 be piovisions of IIiih Act 
A tr» (Jtneral Jtulcs, t lie fostH ol A 
incidental to any proceeding in et. . . . 
shall la* hi the discretion ot the ct.” 
The word ** ct. “ has litiphedlv a wider 
meaning than that giv< n m the inter- 
pretation clause, A the sect, applies lo 
the Ct. of Appeal. In the present case 
the clause making tho trustee person- 
ally ha bln should riot be struck out. — 
He Kvvono Tai Ciiono Co.V* Ahhion- 
MF N r (1922), G5 I> Ii. It. 132; [J922] 

2 XV. W. B. 229, sub nom. Canadian 
CiiEpri JVIi.n’h Trust Amhoun., Ivip. 
?*. Jano Bow Kkk A Yin Shee, 
(1922), 31 B. C. It. 40.- CAN. 
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allowed pari of the transcript as irrelevant 
to the motion k reduced counsel’s fees 
accordingly. On motion for a review of 
taxation : — Held : having regard to the 
terms of the notice to read the transcript 
resp.’s solr. was justified in bespeaking k 
paying for the whole of the transcript, & it 
was his duty to Bujjply the whole transcript 
to counsel, k, accordingly, resp. was entitled 
to all the costs of k consequential upon so 
doing, —lie Maiiks, Ex p. Vann, [1923] B. k 
V. 11. 92. 

8114. Add. Annotation: Held. He Wait, L1026J 
Ch. 902. 

8115. Add. Annotation : — Mentd. He BJyth Rhij>- 
building k Dry Docks (Jo., Forster v. Blytli 
Shipbuilding k Dry Docks (Jo., L1926] (Jh. 
49B 

8138a. -■* — After-acquired property.] — An 

undischarged blvpt. can maintain an action 
in relation to after-acquired property subject 
to the right of his trustee to intervene k 
claim it. D yhtkic v. Handaij. k Sons, [ 1 1)2(5 1 
(Jh. 032 ; 95 B. .1. Hi. 504 ; 135 B. T. 596 ; 
70 Sol. Jo. 707 ; 1 1926] B. k C. K. 1 13, C. A. 

8167. Add. Annotation : --- Mentd. Manton v. 
Brocklehank, [1923J 1 K. B. 406. 

8168a. S. 1 *. Matthew* r. Dickinson (1817), 7 
Taunt. 31)1) ; 1 Moore, ('. J\ 104; 120 H. IB 
160. 

Annotation : Consd. Whitworth r Hull (J33J), 2 B. Nl Ad. 

8172a.- - .| OwMNr.BAViiio (1000), 16 T. B. IB 
375, (’. A. 

8195. Add. Annotations:- T) istd. He Ia‘c, Ex p. 
Grunwahlt, [1020J 2 K. B. 200. Consd. 
Huddersfield Fine Worsteds r. Todd (1025), 


134 L. T. 82. Mentd. Edwards v. Motor 
Union Insce., [1922 ] 2 K. B. 249. 

8200. Add. Annotations : — Consd. Knight v. Pon- 
sonby, [1925] 1 K. B. 545. Refd. Maatschap- 
pij voor Fondsenbezit v. Shell Transport k 
Trading Co., [1923] 2 K. B. 166. 

8281a. To apply for judgment in default of 

defence — Draft minutes to be shown to official 
receiver.] — Where after action brought a 
receiving order in bkpey. was made against 
deft., on a motion for judgment on minutes 
in default of defence the at. made the order 
in the terms of the minutes, but directed that 
before it was drawn up the draft minutes 
should be shown to the official receiver, who 
was to be at libeity to apply to the ct. with 
regard thereto if he should think fit. — 
Hatton v. Denison (1926), 70 Sol. .To. 565. 

8290a. Defendant making substantial counter- 

claim.] — An action against a deft, who makes 
a substantial counterclaim, k against whom a 
receiving order has been made after writ 
issued, will be stayed pending the result of 
an application to adjudicate him bkpt. — 
Franco v. Dutto, [1923] W. N. 40. 

8304. Annotations : — For “ He Somes, Stewart v. 
Somes (1895), 73 L. J. 359 ” read “ He Somes, 
Stewart v. Somes (1895), 73 L. T. 359.” 

8306. A dd. Citations : —previous proceedings , sub 
nom. He Somes, Stewakt v . Somes (1895), 73 
B. T. 359, C. A. 

8331. Annotation : — For “ Mentd. He Bagley, 
[1911] 1 K. B. 317, C. A.,” read “ N.F. He 
Bagley, [1911] 1 K. B. 317.” 

8332. For “ Held : it was necessary,” etc., read 
“ JJ rid : it was not necessary,” etc. 

Add. Annotation :• — Mentd. He A Bank- 
ruptcy Notice, [1924] 2 Ch. 70. 


PART XXI. SECT. 4. 

8105 iv. - - - . | —If u creditor denims 
to | > rocceil aganinl Uio triiNUe in 
another province he must apply to the 
ct. having orlgmul jurisdiction for an 
order under lthpc\. Act. 71 (2), N 
tho judge possessing disciet ionai j 
powers would he entitled to consider 
wind her in oil the circumstances it was 
advisable to ask for the assistance of 
a bkpey. et. in anot her pro\ inee. \N hen 
the ets. of any one province are seized 
with thi' adnilnlstrat ion of an insolvent 
estate, they should not penult nnv 
other et. to interfere except with its 
len\e or concuncnee.- Id Hhvam', 
Jh\hi» N C o., 111)21] l 1). Jj. 1{. 217; 
4 Ch B. It. 517. CAN. 

■n. Action to rtcour possession — 
OJ partly built ship For nut post- oj 
completion.] A .indue of the Bkpey. Ct. 
may grant an application for iveo\er> 
from tho trustee in hkpe> . of possession 
of ships pait)> htiilt k’ materials in 
connect ion Herewith, \ the nccossuiy 
portion of bkpt.’s Inuldiiig yards 
Claimed l»y appet. under a lien to 
Boouro the completion Ac delivery of 
ships in uooordunoe with bkpt.’s con- 
tract & which prior to the order 
declaring the bkpey. had been taken 
poftKCHHioti of by appet., & subsequently 
by tho trustee. Such appet., although 
not a " creditor ” or “ secured 
creditor M under Bkpey. Act, comes 
within the word* “any other poison 
aggrieved hy any act or decision of the 

trustee'* in scot. 39.-- IB r. T , 

[1 821 J 2 W. W. 11. 388; 1 O. B. IB 
630. - CAN. 


sp. Action Jor poods sold <!■ de- 
lict red.] - Held : may l»e brought in 
the name of tho original credit oi, not- 
withstanding that ho haw made uu 
assignment for tho general benefit of 
ids ei editors. -Kkienkk r. Sciiapi'kk, 
llOJO] 1 \V. W. li. 080.- -CAN. 


PART XXI. SECT. 5. SUB-SECT. 1.- C. 

hi.- .J - field : bkpt. had 

no light of action, such right, being 
vest, >d solelj in tiie olliehil assignee. — 
Timminuh r Tukaixiolp, 11823] N. Z. 
L. It. 73. N.Z. 


PART XXI. SECT. 6, SUB-SECT. 1. 

a i. - - - I'or debt due from one 
member of bankrupt firm, y- Held : after 
an authorised assignment no such 
action could be brought aguiust bkpt. 
without leave. - fit Ta\ bolt r. Lkvisys, 
11823] 3 I). h. It. 1134 ; 62 O. B. It. 
201 ; 2 C. lb It. 380. -CAN. 


PART XXI. SECT. 7, SUB-SECT. l.~ A. 

8237 vii. — -.] - A trustee to whom 
an assignment has been made under 
Bkpey. Act may, with tho permission 
of the Inspectors, under sect. 20 (1), 
proe»M»d wuth an action begun by 
debtor before the assignment, without 
any leave to proceed, so far as bkpey. 
proceedings aro concerned. But tho 
trustee cannot proceed with the action 
in the name of tho insolvent, nor in his 
own name, but only in the official name 
of the trustee . — He Brennkk (N.) & 


ro., LTI>., 11821] 48 o. L. It. 71 : 58 
1). L. IB 040 ; 18 O. W. N. 445.— CAN. 

PART XXI. SECT. 8. 

Order giving creditor right 
to briny proceedings — Appeal from. 1 — A 
.nidge Hitting in bkpey. having granted 
a petition by resp., under Bkpey. Act, 
h. 35, to be authorised to take oertain 

f iroeccdmgs lu the name of the trustee, 
>ut at resp.'u own expense & risk, tho 
Ct. of K. B. held it was a mere pre- 
paiatory Judgment & one not subject 
to the control of that et. :« — Hell : 
special leave to appeal to the Supreme 
Ct. of Canada should not be granted. — 
Mkiu’iiantb Bank of Canada r. 
Anuekh (1821), 67 D. L. It. 604 ; 62 
S. C. It. 354. — CAN. 

q i. To set aside preferential 

transactions — flights of creditors not 
joining in action .] — Held : ereditois 
attacking transactions. & taking all 
the risk, cannot be compelled, in the 
event of suooess, to share the fruits of 
their success with those creditors who 
declined to share the risk. — lit Lon(J- 
aiokk (1822), 52 O. L. It. 670 ; 3 

G. B. H. 200.— CAN. 

r I. To proceed with apjual 

— To Privy Council.] — Where one 
creditor applied for & obtained an 
order under Bkpoy. Act. s. 35, allowing 
him to proceed, in the name of the 
trustee, but at his ow n expense Ik for bis 
own benefit ? — Held : an appeal to the 
Privy Council did not lie . — fie andkew 
M OTH RR WELLr OF CANADA, LTD. (1924), 
55 O. L. IB *94; 6 a B. IB 107.— CAN. 


218 



VoJ. V. — Bankruptcy. Cases 8846— 8534a. 


Part XXII. — The Debtors Acts and Bankruptcy Offences 

Generally. 


8346. Add . Annotation : — Montd. Hut top v. Rutter ; 
(1921), 321 B. T. 790. j 

8410. Add. Annotation : — Mentd. .lowly v. Vniuler- 
pump (1920), Gl Sol. Jo. 021. ‘ | 

8435. Add . Annotation -Consd. Re Whaley, Ex p. I 
Official Receiver, [1921 J 2 K. B. 023.* 

8435a. Motion to commit by official receiver | 
acting as trustee — Necessity lor affidavit.] — I 
Bkpts. \\ ere musical artists, & on Sept. 10. , 
1920, the registrar made orders tor each ol j 
them to pay £1 a week out of their respective j 
salaries under 191 1 Act, s. 51 (2). On 

Jan. 13, 1921, upon the application of the j 
official receiver as trustee, under sect. 53 (1) 
of the Act, no trustin' having been appointed. 
As it appearing to the ct. that bkpts., as 
partners, were then in receipt of at least 
£200 a week under a contract uitli the A. Co., 
the above orders w ere varied, A orders were 
made that during the conti nuance of the 
engagement of bkpts. at the A. each should 
pay weekly £25 out of his salary to the official 
receiver during the bhpey., the first payment 
to be made on Jan. 15, 1921, with liberty to 
bkpts. to apply in the event of the employ- 
ment with the A. Co. t icing determined 
Appeals from these orders wort* dismissed by 
the Ct. of Appeal. Bkpts. Inning made 
default in payment of instalments under flu* j 
orders, the official receiver as trustee applied ■ 
for a committal of bkpts. for contempt of ct. 
under sect. 22 (i) of the Act. It was 
objected that each application should be 
supported by affidavit A not by a report of 
the official receiver : If eld ; the official 
receiver’s leport was sufficient evidence in | 
support of the application in each ease, A: an 
order for committal must he made. - AV 
Whaley, Ex j). Official Receiver, [1921 J ■ 
2 K. B. 1)23; 125 B. T. 511 : sub nom . /te 
WHALEY, Ex p. Official Receiver, lie 
Scott, Ex jt. Official Receiver. 90 
B. J. K. B. 892 ; 37 T. B. It. (05 ; [1921] 
B. Ac C. It. J. 

8447. Add. Annotation : Refd. Smythe v. Wiles, 
[1921] 2 K. B. (iff. 

8448a. Summonses against co - respondent - - For 
damages & for costs— Priority.] —Where dam- 
ages \ r costs are awarded against a eo-resp. 
iV petitioner takes out two judgment sum- 
moiiM'S against him, one in respect of the 
costs A: tin* other in respect of the damages, 
an order will go in respect of the payment of 
costs lirat - — He Winter, Ex p. Williams 
(3 927), 41 T. B. It. 41 ; 71 Sol. Jo. 1002. 

8459. Add. Annotation : — Mentd. Campbell v. 
Campbell, [1922] P. 187. 


8463. Add. Annotations Refd. Kd wards v. Porter 
(1921), 41 T. B. It. 57. Mentd. Sutherland r. 
11 anne vig. [1921] 1 K. B. 330. 

8471. Add. Annotation Refd. Nesom r. Metcalfe, 
[192 1 ] 1 K. B. 100. 

8475. Add. Annotation : Refd. Nesom r. Metcalfe, 
[1921 ] 1 K. B. 100. 

8479. Add. Annotation : - Refd. Nesom r. Metcalfe, 
11921 | 1 lx. B. 400. 

8480. Add. Annotation : - Refd. Nesom r. Metcalfe, 
[1921 ] 1 K. B. 400. 

8484. .1 dd. Annotation Consd. Nesom v. Met- 
calfe, [1921 | 1 K. B. 100. 

8485. Add. Annotation : Consd. Nesom r. Met- 
calfe, [19211 1 K. B. 400. 

8486. Add. Annotation : Refd. Nesom v. Metcalfe, 
[1921] 1 K. B. 100. 

8496a. Evidence of means Sufficiency of 

evidence.] — Where a county ct. judge has 
made an order on a judgment summons for 
payment of the judgment debt by instal- 
ments, A a subsequent applicat ion is made for 
a committal order for non-payment of the 
instalments, the effective “ order or judg- 
ment ” is the instalment! order A* not the 
original judgment* At on the application for a 
committal order the judge cannot make the 
order unless he lias affirmative evidence of 
means since tin* date of the 
order, A^ is not cut itled to rely on the evidence 
previously given on the hearing ot the 
application for the instalment order, nor on 
his disbelief of debtor's evidence denying 
means, unless then* is reasonably direct 
evident u ol means since the dale of the in- 
stalment order. Nesom r. Metcalfe, |1921 | 

1 K. B. 100 ; 90 B. J. K. B. 273 ; 124 B. T. 
000 ; 37 T. J,. R. Ill, 

8499a. Sufficiency ol evidence of 

debtor’s means. I Prohibit ion refused. 
Edward v. Wymll (1885), 2 T. B. IB 210. 
<\ A. 

8501. Add. Annotation Reid. Nesom v. Metealle, 
[1921] 1 K. B. 400. 

8506. Add. Annotation : - Mentd. Freeborn r. 
Beerning (1025), 80 J. P. 170. 

8511. Add. Annotation: Mentd. Ciilbeit r. (01- 
bert A Bought* r (1027). 00 B. J. I . 137. 

8513. Add. Annotation -Consd. Nesom v. Met- 
calfe, [1021] 1 K. B. 400. 

8521. Add. Annotation : - -Consd, B. v. Central 
Criminal Court J.J., Ex p. B. C. C., [1025j 

2 K. B. 43. 

8534a. - - Intent to defraud Burden oi proof.] 
On the hearing of a charge against bkpi. 


PART XXII. SECT. 2. 

k I. .1 — iraudulent Debtoih 

Arrest Act, IB S. O., 1014 (o. 83), enacts 
that before a writ of ca. sa. will be 
issued, it must be shown that debtor 
has been guilty of an intent to defraud 
his creditors. Where debtor had 
assigned all his propoity for the benefit 
of his creditors Sc then left Ontario St 
had subsequently returned with the 
object of settling pltf.’s claim Sc had 
resided unmolested in Ontario for 
some time : — Held : no fraudulent 


intent shown. — C anada IjUmjikk Co. 
v. Oamnky, 11U23J 4 IJ. L. It. 691.— 

CAN. 

PART XXII. SECT. 3, SUB-SECT. 1. 

8534 iv. Prosecution — In v hat 

court .] — Upon a motion to quush (he 
order* of a police magistrate on the 
ground that only a judge In bkpey hud 
power to act in such a case : — lltld: 
since the offence was an indictable 
offence it ought to bo prosecuted Sc 
carried on under the Criminal Code 
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like any oth< r offence of a criminal 
nutur< , Sc motion dismissed. — It. r. 
Ho v, 11923] 2 D. L it. 1182 ; 39 Can. 
Crim. Can. 317 ; 4 C. II. It. 90. — CAN. 

t i. - — .J - To JusLify a 

committal of n judgment debtor under 
Aucst Sc Imprisonment lor Debt Act 
lor concealing or making away with his 
property “ in order to defeat, delay 
or defraud his creditors or any of them, * 
a fraudulent intent must bo showu. 
Neither duo & reasonable appropriation 
of property or income to the mainte* 
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under 1919 Act, s. 151 (1) (5), proof that deft, 
has been in possession ol property to the 
value there specified does not throw upon him 
the burden of showing that Ik* has not con- 
ccaJed or fraudulently removed any part of 
it after or within six months before the pre- 
sentation of the petition ; but proof that 
during that period deft, lias concealed or 
removed a part of his property to that value 
throws upon him the burden of showing that 
iri doing so he had no intent to defraud. — 
31. v' Bjuxton PRISON (CiOVEKNOH), Ex p. 
SuruE, £ 1 020 J 1 K. B. 127 ; 95 L. J. K. B. 
361 ; J34 L. T. 217; 28 Cox, 0. C. 120; 
[1926] B. & C. It. 1, D. C. 

8562. Add. Annotation : — Mentd. R. v. Manchester 
Rocal Profiteering Committee, Ex p. L. & Y. 
Ry. 1920), 89 L. J. K. B. 2089. 

8565a. - ,] — 11. v. Dorjungiton 

(1927), 20 Cr. App. Rep. 1, C. C. A. 

8571. Add. Annotation : — Mentd. R. r. Manchester 
Jxjeal Profiteering Committee, Ex p. L. A Y. 
Ry. (J 920), 89 J,. .1. K. B. 1089. 


■ 8576. Add. Annotation .-—Mentd. R v. Manchestei 
Jx>cal 1*1 officering Committee, Ex p. L. & Y. 
Ry. (1920), 89 L. J. K. B. 1089. 

8583. Add. Annotation Mentd. R. v. Pickering 
(1921), 15 Cr. App. Rep. 175. 

8587a. Obligation to disclose bankruptcy abso- 

lute.] — The obligation imposed by 1914 Act, 
s. 155 (a), on an undischarged bkpt. to disclose 
his position to the person from whom he 
seeks credit is absolute. It is no defence 
that he took steps to have such information 
conveyed or that he had reasonable grounds 
to believe that it has been conveyed, if in 
fact it had not.— R. v. Leinster (Duke), 
[1924] 1 K. B. 311 ; 93 L. J. K. B. 144 ; 130 
L. T. 318 ; 87 J. P. 191 ; 40 T. L. R. 33 ; 68 
Sol. Jo. 211 ; 27 Cox, C. C. 574 ; 17 Cr. App. 
Rep. 170 ; [102 4] B. A O. R. 78, C. C. A. 

8633a. Bankrupt guilty of gambling— Severity of 
sentence.] - R. v. Brmwin (1920), 19 Cr. App. 
Rep. 151, C. C. \. 


Part XXIII. — Compositions and Schemes and Deeds of 

Arrangement. 


8645. Add. Annotations: -Apld. lie lillis, [1925] i 
(’li. 504. Refd. Huddersfield Kino Worsteds | 
?\ Todd (1925), 42 T. L. R. 52. Mentd. lie 
Lee, Ex />. HrumvnldL [1920| 2 K. B. 200; 
tie A Jbinkrupiey .Notice, [1921] 2 (’ll. 70. 

8645a. To entertain claim to enforce right 

adverse to deed— Creditor not entitled to I 
benefit of deed.] In 1922 applt. entered into ' 
the oinplo> ineut of debtor ns manageress of 
his business, A as a, condition ol sm h employ- 
ment six* lout him a sum of 11500 tor the re- 
payment of which he gave* her a charge on 
hit* share A interest m Jus business. In 1921 
debtor executed a deed of arrangement for 


the bonelit of his creditors generally. The 
deed was expressed to be made between 
debtor of the iirst, the trustee of the second 
part, three named creditors of the third 
part, A “the several persons, companies, A 
partnership films, being creditors of debtor, 
whose names A seals are set out A allixed 
to the schedule hereto, or who shall otherwise 
in w* riling assent to these presents, herein- 
after called ‘ the creditors ' ” of the fourth 
pari . Applt., w’ho l el used to consent to the 
deed, applied under the above sect, for a 
declaration that she was entitled as against 
the trustee of tin* deed to a charge on all the 


ini uc*c A Ik altli of htmsulf A hisfumih. 
aceoidinn; to (*ii c must a ik c s. nor, ol 
themselves, lmpiovide nee oi “ if lent 
(Miielossness “ in c xjh mill nil . iinpuit a 
fiuuduUnl intent, Continuous wilful 
A rxlMUiKMiil si|tuiml( niiK ol <1* htoiV* 
nieoim in si If indulge n< < miuht be 
earned to sue h u (It Kite as would 
manifest a liamltili nt inttntion to 
eont i a \ one I he statutt C» mil r 
c mi 1 1 x . H»2i 1 l w . \\ . 1! <>st>. 

CAN. 

t it. 1 AllniMMts 

used on an apphe’ut ion lor a wnt of 
attaelmiMit uneb i \bsronduitf l*t Idols 
A e’t . li. S S . 15*20 (C. ,»s), s. b. alhium? 
tlmt (lefts. won ** badlv involved ** A 
“ lluaiHMtillv t mhiii rasst'd.’’ set t unr out 
a newvspapei mlv » it isenit nt bv delta, ol 
eertain ebuttels toi sale* A im invr 
deponents’ opinions tiom theii •* ex- 
pen lenee “ in de'ulma with eletts. that 
the.x weie attempting to sell with 
intent to eletraud eivditois* Jltld : 
iiisufUeieiit to just l f J wanting the 
applieation -Cvnaiuw U\Mv ol Com- 
mi uc-k v. Kknzii, 111*231 2 \\ . V\ . li. 
5*5*3. CAN. 

tih. - - .1 lhld : the 

nfibluv it of pltf. statinK meivl> that he 
hud Rood reason to believe* A etid venly 
behave that deft. ** lias assigned, tiuus- 
ferreel A dispose»el of bis personal 
pioperty A eltccts by a bill of sule 
with Intent A design to defiaud his 
ereditois” was nisutlleient. The ofll- 


du\ it must show “such facts A ui- 
eumslanees us foim the mounds of 
such be Infs.** as u qinn d l»\ t lu 
lv. It 1 liv Pules Dow ». D\V MIM, 
i 15*23] 1 D. 1. li 77 2. 32 Man. L li 
102, 1 15*22 J .5 \\ . \\ Ji. 1115* CAN. | 

t i v.* I On a piost i n( ion 

under the Ciiiiiiiinl lode s 117 tin 
inlellt A liol till « 111 « t l- to III looked | 
ai . A , w lu it t he t lit < I of a t on\ * ' ane t 
is n»t it 1\ to pit ft i out t it tin oi u\ t t j 
another, tin intent to piclei not In imr 1 
an intent to tit liuud th* it* is nt* otb nt t 

li i ('id w, 1 15*20 1 1 D I H *s 1 1 . 

IP ( ati. t urn v as. 12 t. al> O li. li 
20 1 CAN. 

oi. (tinny undut pr< fi n me.] | 

A., convict eel of a v outlaw ntion t*f 
liisnlv t*n< v Act, 32 of ]5*10, n 13‘» ( t), 
hud shortly before be surrendenel his 
estate matte payments to two creditors. | 
A there* was no pi oof to rebut the in 
forctiee that he intended to pjefer these* 
eivtlrtorv Held: theeonv letion should 
be sustained.-- It. r. Ism vil. 0020), 
App. I). 311*.- S. AF. 

PART XXII. SECT. 3, SUB-SECT. 2. 

8544 ii -- Insolnncy Ait. 32 ol 
Ullo. 130 (31.1 '1 he olTcme mated » 

bv this stet. consists in the disposal l»> 
i used vent otherwise* than in the' ordinal > 
course of business of pioperty winch in* I 
has obtained on credit, A the jur> 
should Ik* directed to confine their 
attention to the mode* of disposal of 
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the pi opt it \ puu based on eudit. — 
li i. VimviiAvisejx ( 1 1*20), App. JD. 
2s * S. AF. 


PART XXII. SECT. 3, SUB-SECT. 3 
8555 ii. .i P vn\K r. li. (U*15*), 
10 X L. li 32s. S. AF. 


PART XXII. SECT. 3, SUB-SECT. 6. 

st f‘to<idin< Jor t onnnnmnq d 
t an mny on prosee ution.\ \\ lie*n bkpt. 
is t ha i *re d with imlitt«ihle ofietiees 
limit i }>kpev. Act, s M*. A ouleis to 
pin -.cent e tu made uuelcr **eet. 5)3, the 
pi ost*t ill ion must lie etunmenttd A 
earned on umlei < itimnal (’ode, A a 
justice ol the peae e oi fioliet* magistrate 
h is jin istiici ion to jeetive the inttirma- 
t ion, hold the pic'lmunnrv investuru* 
t ion A commit for tiial. Upon a et*m- 
mittal if the judj?e who made the order 
pivsieles at the trial, he acts not as a 
judjre in bkpc>., but as a judge of the 
‘supreme Dt II. (Ewniu ) r. Roy, 
111*23] 2 \\. W. li. 400.- CAN. 


PART XXIII. SECT. 3, SUB-SECT. 1. 

sw. Mutiny duly summoned not htld 
-- Mutiny told on follumnq day- - Ao 
j>ro)>tr udjournint nt of first meeunp.] 
— lit Id : t ho mend inff w o» u rv gular A all 
4»usinesu done void, because the first 
pioposftd meeting was not adjourned 
ueconliLiK to the rules.- — Ite VS HolJiSALK 
(iaochits, Ltp., [15**23] 2 D. L. R. 491 ; 
3 C. B. R. GaO.— CAN. 
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shaie & interest, with the exception o f 
chattels, of debtor m his business, for an 
ordei that the trustee should hand over & 
execute such documents as might be necessary 
for the purpose of tiansfeirmg the shaie & 
mteiest to applt. The registiai in bkpey. 
dismissed the application on the ground that 
he had no jurisdiction under the sect, to 
entertain it. On appeal: — Held: (1) the 
object of the sect, was to provide a trustee 
or cestui que trust under a deed ot arrange- 
ment with a summary means of obtaining a 
determination of questions arising in the 
administration of the trusts of the deed 
similar to that provided by originating 
summons m the Ch. Ihv. under K. S. C\ 
Ord. 55, r. 3 ; (2) applt. was not a ci editor 
entitled to the benefit of the deed ; creditors 
so entitled were those defined as such by the 
deed, A. applt , not lia\ mg assent* d to the 
deed, did not come witlun that categoiy; 
(3) applt "a claim was not for the e nfoicc merit 
of the trusts or the elet cumulation of any 
questions ansing unde r the deed within the 
above sect, but w.is <i claim to tnloice a 
right adverse & paramount to the doc d - 
Hi huis, f 11)25 j Ch 5fil , 41 T. L li 17! , 
s ub nom He Fills, Lr p IVIxi I J \ \1 Hi . fil 
L J. Ch 21<), 1! ( II si, sub nom | 

lit A 1)L LI) Ol \KHW(.| Ml M (No fi oi 
11 ) 24 ), 133 \j r l 301 #, ( \ 

8665. Add Annotation Refd. J veieltf («nlfitlis, I 
rittJlJ 1 lv B fill 

I. Add Xnnotations Reid. In I Ills, [l<)J r >J 
( ii 5fi! lluddc i she Id Fmc Worsteds ? 
Todd (J 925), 12 '1 F 11 52 Mentd. lit Ft 
Irp (iiunw ildt, [020] 2 h B 200, lit \ 
Bcnkiuptc} Notice [1021J 2 ( h 7t» 

8771a. Unstamped deed— Admissibility in evidence 
To prove non-registration.) Jit Sn\w , / t p 
Oi nci yl Ri ( i im I., No t 11 i, ttnft 

8778a. — .1 — In IfiOl *1* btoi wJio was 

ht i\il> indebted, ag mist whom bkpc y 
plot tidings wen pi ndin*, signed an instiu 
ment unde i which i tiuslee w is to iceene 
the whole ol de bten s income ek,uil<i miking 
ec itam de due lions 1o distnbute the balance 


among the ci editors, & in consideration of 
the airangenient the creditors agreed that 
all proceedings m bkpey. or otherwise were 
to be stayed & to accept payment of their 
debts by instalments &> to release debtor 
fiom all claims or demands m respect of their 
debts. The instrument provided that no 
document executed by debtoi should be 
registeied under the abovo Act. A number 
of the then creditors including appet. assented 
to the instrument, which was never registered 
under the Act. Tho arrangement was carried 
out until tho death of debtor, which occurred 
m Nov. 1918, appet. receiving pro rata 
amounts on his debt between Aug. 1905 & 
July 1917. Tho debt earned interest at 
4 pei cent. & the payments under the arrange- 
ment to appet. weie not sufficient to cover 
the mteiest so that an amount exceeding the 
onginal debt was still owing to appet. In 
Fib 1919, an adnnuistiation oi del under 
191 i Act, s. 130, was made upon a eieditor’s 
petition lot the admimstiation of deceased 
debtoi ’s estate as be mg a pci son who had 
died insolvent, A the estate was being 
admmisteied b> the official ioc civer. At the 
time ot ch btoi b death t heie was in the hands 
of the trustee* under the* instiument a sum 
)i 4M(>5 is s Ad. which the ollie l il leccuvor 
claimed on the giound that it ioimod part 
ol the f ncial estate ol debtoi, A the trustee 
paid tin amount to lnm upon the teims that 
Hu official ic ci i\ ci was to be in tho same 
position as hi would have be in if the money 
li ul lCTnainid m the tnisfees hands On a 
motion b\ appit lot a die filiation that the 
11(15 Ss .id was la Id l>\ tin liustn on ht half 
ol the assenting enilitois, including appet, 
was divisible amongst them, A thit appet 
was entitled to piov* m the admimstiation 
ol the estate feu the balance due to him 
iioin debtoi .life-*! gnmg c it (lit for all sums 
ncencdoi receivable uneli i the ami ngi ment . 

Ildd * (1) the instrument was a d< i d ol 

aiiangtminl within SS7 Ac t, s 1 (J), upon 
the giound tlait it was an assigntne nt ol 
piopcity by debtor loi tin be ni lit ol his 
ciichtois gem rally A also upon tin giound 


PART XXIII SECT 3, SUB-SECT 2 

If ih < J fa 1 1 apt 1 he 

AC if i of bkpt l li t b me 1 1 A I 

stilus Ur, Wilt fie 111 A tine, e 11 a I s hi 
turn to WJIld Up li I hush tad e stile 
Uliele I t de ( d of mail, me pi ulthcu„h 
the. ctYe ( t of the le solution 1 -, tej p| Ae lit 

the e le t tl Ul ot l 1 1 list e M\( Ml e 111 

ii v v\ni< in 1 1 >2 1 *- < -s 

SCOT 

8677 ii Iroty fir 

lomjtam/ ] A prove me el not be uneie i 
the co s si al unless e vpicsslv ic nine d 
b> the At L of meoipoi it ion oi be tin 
articled of ahsocu if it is m> ii nine el 
the burden oi establishing ils m ce ssd> 
im on the person all* gmg it 

A provj winch puip nts te> I e signed 
bv the to, undei which is ~.ubseiih<e] 
tho name of the person aaIio alllve s tin 
signature of t ho c o A, w he» so eh se i ihe s 
himself that the chairman c in cone luelo 
he lb an ollic er or emplovee of the et 
is pnni&fcuu evidenct of authoutA ^ 
the chairman bhould receive i * A pc nniL 
tho person narntd theorem to vote 
He McCJoi buky , He Sue vi ion A 
Orfi* vsHirr ds, Lin 11*121] 4 li J K 
1227 . 11921] 3 \\ W iv >87 CAN 

8682 1 In rtsjiut of a hat debts 

— Unliquidated dnmagi $ ] When there 
claim for mdiauida.fi d el inmiri s, 
they nnibt be assessed be foie the 
claim irft ran hive ani right to vote 

Hi \NIUtI W M > I 111 ItW III 1 r>l III 


1 fig <1 I I > 1 I JM ajfd 2 (i \\ N 
CAN 

8684 iv | Sun© Bkpi > Aft 

1 LI ( 1 ) s 12 likpe A Alt III! 
I (e 10; hi ( t) miiHt bo eonstimd an 
' meaning Unit in the ealeulation of 
| proved dells the tw > thuds in value 
I Mi i\ li e on i post d putlv of ill t Is le ss 
then 62 1 ul an itguiJs voting 

AAhese e laiiiiH an le e-H than 
62 i an to be eve lude d l nele i 
Bkpev Act 1 9 Id h 12 no ene w heist 
el inn i feu less Ihun 62 rnav Aoti 
1 I iij mid) I asiiion ‘“hoph, Lip 
[I921J i i J) L Iv >19 CAN 

sa i Pinal from dt tin m of (hat/ 
j man Ht this i J (ttiilir v ho lain rat 
JiUd pi f at it tut of matt nr/ ] A 
1 1 < ditoi is < ntitle d to < \t u isi his lights 
pie Aided In bus dulv pre>ven Iiih el mil 
m acroidame AAith Hkpcv Ae t A 
J ule s piioi t o th» In xiing of the 
ttppe al Ihe ft inttv adjoin n tin 
he ai mg fit tht apjn if te> pci nut e>f 
htifh pi oof, provided thut tlie oeditm 
| li jk not dt lave eJ unre asonahl> in 
in iking it He Ale ( oi im* a , Jte *s n< \ i 
ion A (jHI i NSHI1 II>H J II) , ( 1 92 1 J 

t L> J Jt i 227 [10 21] > \\ A\ Jc 

r H7 CAN 

. sb - — On tn finical 

I Necessity to raine olrjtttatn btjtrt 
I det ioia/i yntn JJtst return tf t ourt ] 

I He AleCfiinniV He Siueileis & 
Ciitf I NSiiii I ns i l P , 1 1924 j 1 J> f K 
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1*227 , 1192t| i \\ \\ L >87 CAN- 

sc typliuitton by ut ditoi to bt 

added or snl ntththd a upptlluvt 1 
Not tlleiweei tin the latte i fieeliten 
iuel a light ol a pin ill A the lightH 
fieefifii applvilitfto be added 
w >u(el net be II lie f t < <1 b\ Uit) non 
punch r in non -nibsUt ut ion ht 
.1 a 7ir S i ica i m 

him I i»s Lin , 1 1 92 1 J 1 I) ^ H J 227 
1924) 2 \\ VV Jt >87 CAN 


PART XXIII SECT 5 f SUB-SECT 1 

sd Lffeot oj ] A eeunpouition eir 
Hebe Iin of an income nt, ihoujfh up 
piovtel by tho ct A b> »t itute bitniiio, 
on ail lln (itdllois is it hot tom end \ 
a f online t l>e tvve e ii tin ]>utn 
C ietiitoih rights aie onlv susj>e nelt d 
dunni? Hu < oinpositioii jx rie <i I Inn 
is no obligation legal oi inoial Avhifli 
can tie bar tin t oinpositioii cieditors if 
the composition hi been annulled 
from claiming to rank on tho awn th ot 
the estate part jtausa with the ertditorb 
wIioho flttinih bavti art hi n Hinte the 
exemposltion lu Liihov [1924J 
D I It 7<>l r > ) L R 21 > 2 1 

() \V \ is2 — CAN 

ut inlhoi itiul aksiyrt merit by part 
ntr on behalf of firm No authority by 
other )>artncr ] Held invalid He 
( sqi mm Itnoiiii itH 119221 t \\ \V J 
1 0 ()H J> I It Wl CAN 
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that it was an agreement for a composition , 
( 2 ) not having been registered it was void 
under sect. 5 of the Act ; (3) as the instru- 
ment was void it created no trust for the 
benefit of the creditors, & the trustee under 
the instrument held the 1*405 8 .v. 3d. to the 
use of the official receiver as the representa- 
tive of debtor, At was bound to repay it to 
him ; (4) as the only direction to apply the 
money received by the trustee was contained 
in the void instrument & all parties knew & 
acted upon the assumption that it was in- 
valid, deceased debtor would not liave been, 
nor was the official receiver as his ropre- 
senfntive, estopped from setting up its in- 
validity At claiming from the trustee any 
money still in his hands ; (5) equally there 
was no estoppel which prevented appet. 
from setting up the invalidity of the instru- 
ment At proving in the administration for 
the balance due to him from debtor; ( 0 ) as 
the instrument was void the release of the 
dobls it contained was of no effect; (7) as 
under the instrument there was only a pro- 
vision for payment to the creditors of debtor’s 
income 1 so long /is he lived, no promise to pay 
the balance of the debts could be implied 
from tbe payments which had been made so 
as to take the debts out of the operation of 
the* statutes of limitation. A; appet. ’s right to 
prove in the administration lor t lie 1 balance 
due <o him was therefore barred.- /»V Lek, 
Ear p. (JltrNWALDT, [11120] 2 K. H. 200 ; 80 
L. ,1. K. H. 301 ; 123 U T. 31 ; [1910] 
H. At i\ 11. 287. ! 

Annotation s As to ( 15 ), ( 1 ), (.'») A: 05 ) Consd. He A Punk- i 
niptcy Notice, | I10i4 1 ‘2 (Mi 7<5. Retd. Huddersfield Pint 1 
Worsteds r. Todd (IT2.'»). 4*2 T. L If. 52. 

8779. Add. Annotation : Mentd. ltepuhlie/i d. 

Nunez, | I027| I K. lb 000. I 

8781. Add. Annotation : Mentd. I.ipton i\ Hell, 
[102t| 1 K. Jh 701. 

8782a. Assignment of property to trustees for j 

benefit of creditors- Assignment not to be j 
registered.] — /»V A Bankhui'Mvy Notick, No. I 
707a, ante. 

8782b. Authority to realise trader’s estate & 

to apply proceeds in payment of creditors.! — 

A letter signed by debtor in the following • 
form : “ 1 hereby authorise >ou to realise 

my estate including stock-in-trade, book j 
debts, lurnifuiv, At all other assets A; to apply j 
the proceeds first in payment of the costs, 
charges, & preferential claims, etc., Ac 
sccondH to pay the balance to my creditors 
pro rata ” : Held : ( 1 ) not an “ assignment 
of property ” within sect. 1 (2) (a) of the 
above Act ; (2) not a deed of arrangement 
within sub-sect. 1 . Lipton (lb), l/rn. r . 
J1K1.L, 119211 1 K. Jb 701 ; 40 T. 1 4 . R. 103 ; t 
► norn. Lii i ton (lb). Ltd. v. Bkli., II \yes r. 

93 \u .r. K. lb 503 ; 130 J;. T. 719; 
08 Hoi. Jo. 521 ; [1921] lb A: 0. lb 82, 
C. A. 

8782c. Document discharging debtor— Con- I 

stituting assignment for benefit of creditors | 
generally.] — Pltf.’s claim was for £148, the I 
amount of two bills of exchange drawn by ! 
pltf., accepted by deft. At dishonoured on ] 


presentation. Deft, pleaded in his defence 
that the cause of action was merged in a deed 
of arrangement executed by him in favour of 
creditors. By that document the consenting 
creditors of deft, accepted the following terms 
for the settlement of aU debts owing by deft, 
to them : “ (1 ) all the goods which have been 
removed from M.’s office At given to M. Ac Co., 
in trust on behalf of creditors, should be 
handed over to the creditors . . . (2) M. 
undertakes to pay to the above trustee for 
the creditors £80 payable ... (3) M. also 
undertakes to pay on his own account 
(certain creditors named therein) who shall 
be excluded from tbe list of the general 
creditors. I agree to these terms ” : — Held : 
the agreement was for the benefit of three or 
more creditors, made by a debtor who was 
at the date of the execution of the deed 
insolvent, As was a deed of arrangement 
within sect. 1 of the above Act, As was void 
owing to non-registration. — Landshkrg v. 
Mendel, [1924] W. N. 40. 

8782d. Deed of arrangement made by insolvent 

debtor. j — A debtor, who was insolvent, under 
a scheme for the composition of his debts, 
which amounted to about £150,000, en- 
tered into a deed of arrangement with his 
creditors under which he agreed to pay 
his trade creditors, including pltfs., a 
composition of their claim, together with 
certain profits out of his business up to 
Apr. 30, 1920, A: he covenanted to carry 
on that business up to that date, the creditors 
covenanting to release him from the full 
amount of his liability. Some of bis creditors, 
whose claims amounted to £150 were not 
parties to the scheme or deed, A:, acting 
under legal advice, debtor did not register 
the deed. After paying his trade creditors, 
including pltfs., a small portion of the com- 
position, debtor sold his business & entered 
into another scheme of arrangement with his 
creditors, to which pltfs. refused to be 
parties, At they sued for the original debt 
owing to them, less the amount which they 
had received under the composition : — Held . 
(1) the deed came within Deeds of Arrange- 
ment Act, 1914 (c. 47), s. 1 (1) (6), A:, not 
being registered, was void ; (2) pltfs., who 
had assented to the deed, were not estopped 
by such assent from denying the validity of 
the deed ; (3) assuming that they were so 
estopped, debtor, by selling his business 
before Apr. 30, 1920, had not fulfilled the 
conditions of the deed under which he would 
be released from his original liability, Ac 
t herefore pltfs. were relegated to their original 
rights & were entitled to succeed on their 
claim. The authorities on the doctrine of 
estoppel as applicable to deeds of arrange- 
ment considered. — Hcddersfield Fine 
Worsteds, Ltd. v. Todd (1925), 184 L. T. 
82 ; 42 T. L. It. 52. 

8787. Add. Annotations : — Refd. Re Ellis, [1925] 
C’h. 564 ; Huddersfield Fine Worsteds v. 
Todd (1925), 42 T. L. B. 52. Mentd. Re Lee, 
Ex p. Grunwaldt, [1920] 2 K. B. 200 ; Re A 
Bankruptcy Notice, [1924] 2 Ch. 76. 


PART XXII!. SECT. 5, SUB-SECT. 2.-- | 
A. 

>k. VfuH'r litmkruptry Act — Deed of 
ansiffnmml.h - I’Ju* title of an / 
in not complete an against third . 
until ivgtat ration. Towkrs t\ Bolo- 
mon, 11022) 1 W. W. It. 1077 ; 2 


O. 11. R. 570.- CAN. 

PART XXIII. SECT. 5, SOB-SECT. 2.— 
B. 

al. AVer ssity for .J —An assignment 
under JUcpcy. Aut. must be accepted 
for icgititration though not accoin- 
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I named by the affidavit provided for 
j l»y Homesteads Act, 1920, s. 7, & b* 
Assignment Act, 8. 7a.— He Land 

Titles Act, Re City Garage „ 
Machine <X>., Ltd., [1921 J 1 W. W. R. 
i571 ; 59 1>. L. R. 41G; 1 C. B. R. 
412. -CAN. 



VoL V. — Bankruptcy. Cases 8788 — 9029, 


8788. Add. Annotations : — Retd* Huddersfield Fine 
Worsteds v . Todd (1925), 134 L. T. 82. 
Mentd. He Lee, Ex p. Grunwaldt, [1920] 2 
K. B. 200. 

8789. Add. Annotation : — Refd. Re A Bankruptcy 
Notice, [1924] 2 Ch. 70. 

8872. Add. Annotation : — Refd. Hr Griffiths, Jones 
~v. Jenkins, [1920] Ch. 1007. 

8882a. .] — Flower r. Lyme Regis CoitrN., 

No. 1775a, ante. 

8923. Add. Annotation .*— Refd. Hr Griffiths, Jones 
v. Jenkins, [1920] Ch. 1007. 

8929a. Debtor expecting execution— Deed 

valid.) — Bowen v. Eramidgk (1833), 0 
C.te P.140. 

8929b. Execution paid out by debtor- Money 

not recoverable by trustee.]-- Boyle v. 1Il\ck> 
stock (1803), 8 L. T. Oil. 

8933a. & sale of effects thereunder by trustees 

—Property protected — Although purchaser 
allowing debtor to retain possession.) - Leon- 
ard v. Baker (1813), 1 M. A S. 251 : 105 
E. B. 01. 

A limitation : Held. Latimer r. Batson (1825), 1 B A ( 
052. 


8933b. Although balance unsold 

remaining in debtor’s possession.] — Woop- 
ERMAN v. Baldock (1819), 8 Taunt. 070 ; 
129 E. R. 517 ; sub nom . Woodham v. 
Baldock, 3 Moore, C. l\ 11. 

Annotations : — Reid. Aldred r. Constable (1 8 It), 3 L. T. (). S. 
299 ; Hickman r. Cos (1858), 80 L. T. O. S. 270 ; Barker 
p. Furlong, (1801] 2 CU. 172. 

8933c. .] — Held : from tho dido of tlio deed of 

assignment the trustee was t he legal owner 
of debtor’s property, & the possession taken 
by him was effectual, so that there was no 
property of debtor which the sheriff could 
seize. — North Eastern By. Co. v. Spark 
(1877), 37 L. T. 1 13. 

9023. Add. Annotation Mentd. Kimber Coal Co. 
v. Stone & Bolfo, [1920] A. C. 411. 

9026a. — — Putting up property for sale.] — 
Assignee's of debtor’s property, in trust for 
the creditors, may put up a lease for sale, to 
try whether it can Ik* made beneilcial, without 
rendering tl»emselvi*s charg<»able as assignee's 
of the* lease*. CARTER r. AY ARNE (1830), 4 
O. & P. 191 ; Mood A M. 179, N. 1\ 

Annotation* : Consd. llem r. Kt unci (188 >). 8 \d. El. 
(154) ; White r Hunt (1870), L. It. (5 Exch. 82. 

9029. Add. Annotation : — Mentd. Sun Bldg. Soc. 


PART XXIII. SECT. 6, SUB-SECT, 1.— 

A. 

f Non-assenting creditors 

not' opposing. Hr Hows, 11021] 20 
O. W. N. 214: Ml D. L. It. 4 57 ; 1 
C. B. It. 482.- CAN. 

8810 I. 1 {casnnabh sieurilg pro- 

vided.] — Tn u composition scheme*. 11 
one of the creditors obtains au ad- 
vantage over the o( her* the* et. will 
sorutnuse the s<*heuu* very e loscly. 
Where under a scheme all the creel riots 
would re»ceivo more than 50 per o<nt. 
ar it was reasonable Nc piovuled f<»i 
immediate payment of all hut one ot 
tho creditors, hut tlie ei edit or who 
tinaneed the scheme would he* entitled 
to he paid m full, the et. rat i lie d the 
composition as tin most advantageous 
that could he proposed. -Hi 1! vitDM R, 
hr p. C'koit A Sons, I/l !>., 1 11)21] ID 
O. W. N. 25 ; 59 J). I,. H. 555 ; 1 

C. B. It. 42 L - CAN. 

8811 i. Whither hound to nhi*e to 
apprort Fraudulent conduct.]- Theet. 
will approvo of a compromise between 
debtor A hi« creditors wldeh is jn the 
be* t interests of tho creditors, even 
where* debtor has obtained creel! t by 
false fic fraudulent represcntationa, 
where debtor by his discharge* is not 
relieved from liability for Urn full 
claim of a creditor from whom he 
obtained credit by false & fraudulent 
leproscntatious, fic he is still liable to 

S rosecution . — He CiraiiLViTHKY, 114)22] 
W. W. It. 114 ; 68 D. L. It. 492.-- 
CAN. 

PART XXIII. SECT. 6, SUB-SECT. 1.- 

B. 

8825 it. .] -Where* the 

Judge refused to sanction nn arrange - 
ment on the ground that there was 
evidence of reckless, not to say dis- 
honest. trading on debtor's part for 
some years previously, fie he* adjudged 
elebtor bkpt. •.--Held : on the facts, 
there was no sufficient ground foi 
overruling the wishes of the majority 
of the creditors accepting debtor's 
proposal for an arrangement, & the 
oreler of adjuelication must la* dis- 
charged. Principle!* which should 
guide the et. in dealing with arrange- | 
incuts under Irish Bkpt. A Insolvent 
Act, 1857 (e. 60), considered . — He 

C., [19261 I. It. 11.— IR. 

PART XXIII. SECT. 6, SUB-SECT. 2. 


ot. muy bOt uHidc a eomposlt 'on, 
although it Iiok been ratified, k may 
older bkpt. to make another which 
will provide gieater security for the 
creditors But where a composition 
jius been ratified, A is a reasonable & 
lair attempt to pnj creditors as much 
as possible, there can be no gioumlH 
for selling it aside.- Rokhmiial r. 
lloi*F A H APT (1922), (57 1). L. It. 628 , 
24 i). 1>. U. 1 20.- CAN. 

sm. Abstncc of information undir- 
ral nation. | Held : t he proposal was not 
“ reasonable N jnoper.” He (Jakion, 
11922J 2 1. Jt. 179. IR. 

PART XXIII. SECT. 6, SUB-SECT. 5. 

8860 ii. ] Hi <\. No. 

HS2‘> 11 . anti. IR, 

8865 i. — fnhaneid value of 
(iHsits.] — \n offer of a composition w r ns 
passed by the reuuiMto imijoiity of 
civditois. ic continued by tin et. 
Later, tho piopertv was sold for a 
price which considerably increased the 
asHe‘s. An opposing creditor then 
applied for an order setting aside the 
arrangement: -II fid : u eomposition 
ptiHsed bv the requisite majority of 
creditors te confirmed by tlio et cannot 
be upset except for fraud. He Q., An 
Akranotnu Dkuioh, [1928] 2 1. It. 
89. - IR. 

PART XXIII. SECT. 8, SUB-SECT. 3. - 
A. 

k (p 1099) i. -- .1- He Count RU 

Fill.T Co., Fa p. Wl.AVLlt. f 1 4*2.1 1 2 
J>. L. It. 997 ; V. B. Jt 622. CAN. 

sn. Judgment.} — Tinder an assign- 
ment in trust for the benefit of credit ms 
of all the assignor's pjopeitv the 
assignee is entitled to an alignment 
of a bond wldeh a purchaser under an 
agreement of sale with the assignor 
lias entered into to protect the assignor 
against his (tho purchaser’s default 
under the agreement, fie, if before such 
assignment of the bond Iho assignor 
hus obtained judgment on it, tho triMoo 
has a right to an assignment of tho 
judgment. — He IIttihcii r. Ai.tov, 
IXTKRlOll TRrsT CO. V. 

[19251 4 I). L. It. 695 ; [1925] 1 W. W. 
R. 429 ; 31 Man. L. It. 050 ; 5 C. B. It. 
545. CAN. 

bo. A sxigmd pro perlu ( Ud tertian Aft, 
R. S. A. S.. 1928 (c. 282).] —He Poi.hon, 


PART XXIII. SECT. 8, SUB-SECT. 3. - 
B. 

8948 ii. - .| Payment into 

et. under a garnishee summoiM, under 
Albeit a practice, is pot pn\ tie nt to the 
garnishing creditor undei Bkpe\. Act, 
s. It f I ). so as to prevent n subsequent 
authorised assignment taking pre- 
cedence ovi r t lie garnishment. - 
Wisiinv CaMHA Fl.om* All mx Co., 
Lin. r. \\ iiitf Bakt.uy, [1921 I 1 
\\ . W. It. 828 : 59 1). L. It. 621 ; 

1 C. B. it. 390. CAN. 


PART XXIII. SECT. 9, SUB-SECT. 1. 

C. 

sp. To fur (tnti of crtdftors* meet - 
i/q/.v. | W hen an aui housed fiustec 
takes ovei t he estate of hkpl . as though 
he weio seqm st iu! or, lie has authonty 
to fl\ t he date ot t he cjcdrioih’ meet mg 
.V n iy change tho date where it ih 
lmpoHMilde to give proper notice, \ any 
meeting held on a date not so finally 
fixed h y the trustee is illigal.-- 
Ll'.l Aivm; N tlK.NON 1 * ]>K LlHl.W 

(1922), 66 l). L. It. 261. CAN. 

Bq. To appln to court li'or apiiroval 
of composition or ravin mini. | Hi sitavv 
(1920), 59 I). L. Jt. 619 ; L C. B. It. 368. 
—CAN. 

st. • - For dirt flams.] A trus- 
tee has the right, to apply to I lie et. 
for direct ions in cornier t ion wPh tho 
administration of the rsiiitr*, > ut jh 
not entitled, prior to nn authmsed 
assignment or iceeivmg order, to hung 
into et. pci sons who may he en- 
titled to certain assets, in order to 
determine their legal rights.- -He («i L- 
i.i. it Broild Its, [1924] 2 !>. L. Jt. 55)0 : 
51 O. It. 283; 4 C. Jt. R. 108 — CAN. 

•w. To attach rhatfil mnrlyupe For 
rum-comj>lianr( noth Chatiil Mortgage 
Art.] - An aiithoiised assignee •>] fiustec 
In bkpey. <*an mointojn an act mu to 
Hot aside a transaction for w r nnt> of 
compliance wjtii tlie piovisions of Bills 
of Sale & Chattel Mtge. Act, even 
although the transact mu wiih complete 
befoii* Bkpey. Art came into force. — - 
HorkruNO r. Cvvaomn C’rkdit MfcN*» 
Tkphi Ahhocn.. Ltd., 119211 2 

W. W. It. «99 ; 14 Sask. L. It. 356. — 
CAN. 

BX. .1- He llAMKft, Ex p. 

Rovai, Bank of Canada. I1922J 1 
W. \V. U. 1241 ; 66 I). L. R. 800 ; 15 
Sask. L. It. 165.— CAN. 


, Truhikf r. Thompson fic i 

8843 iv. In special drown- Ltd., [19261 1 I). L. It. 330 ; 5K \ 

atances under Bkpey. Rule, 68 (2), the N.S. R. 315.— CAN. ' 
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Cases 9029 — 9576a. English am> Emhiii: 1>igi>t Supplement. 


v. Western Suburban Bldg. So c., [1921 J 2 
Ob. 83. 

9032a. .] — Re Lee, Ex p. Ciuww \ldt, No. 

8778a, ante. 

9074. Add. Annotation : -Refd. Goldfarb r . Bart- 
lett & Kremer, [1920] 1 K. B 029. 

9094. Add . Annotation : — Refd. IU Lee, Ex p. 
Grunwaldi, LI 920 J 2 K. B. 200. 

9109a. ,]~-Rc Lee, Ex p . Gkunwaldt, 

No. 8778a, ante. 

9181a. Assent by assignor ot debt Not sufficient 
assent.] Binder r.Oo^ri (IMi6). 15 W. H.22. 

9198a. .] — He Lee, p. Grunwaldt, 

No. 8778a, <yw/c. 

9108b. .] — Huddersfield Fink Wor- 

steds, Ltd. t». Todd , No. 8782d, r/R/r, 
Compare No. 707a, aw/e, Ac original volume, 
p. 100, No. 1498. 

9229a. .] — Huddersfield Fine Wor- 

steds, Ltd. Todd, No. 87S2d, aw/f 

9253a. A'. 7\ run. r. Platstow (1701), 1 Ansi 
202 ; 1 IT* E. P. Ml. 

Annotation : Apid. Itiilloi r Hindus ( 1 S21p, .» Jiluj* |M). 

9270. /tf/c/. Annotation : -Mentd. CamiJlo Tank 
H.S. Co. r. Alexandria Engineering Works 
(1921), 38 T. L. H. J,3t. 

9311a. FUght to take proceedings under 1914 | 
(Deeds) Act, s. 23 -Claim to enforce right 
adverse to deed.] Re Ellis, No. salon, ante . | 


,9486. ytrfd. Annotation: — Refd. Citv - 

j Assco. (1925), 42 T. L. R, 45, * 

1 9543. Add. Annotations : — Refd. Re Drage p a » 

| & Roberts v. Knight (1926), 134 L.* T. r 4 

i Mentd. Re Cohen, Exp, Trustee, [1924] 2 ( / 

, 515 ; Re Hoyle, Ex p. Trustee, [1924] i; ' 

I C. R. 22. ' J 

| 9575. Add. Annotations : — Apld. Farey v. Cooi. 
[1927] 2 K. B. 384. Refd. Boome v, Wir J 
[1927] 1 Oh. 667. 

9576. Add. Annotations : — Apld. Farey v Coon. . 

1 1 927 } 2 K. B. 384. Refd. Boome v. Wick. * ’ 
[J 927 J 1 Ch. 667. 

9576a. .J — A debtor, who has assigned he 

business A: goodwill to a trustee for th< 
benelit of creditors, is not precluded, in the 
absence of express stipulation to the con 
t raiy, from soliciting tlic customers of the old 
business, notwit list a nding that the deed nl 
assignment contains a covenant by him i<> 
aid to the utmost of his power the realisation 
of the property assigned Ac the distribution 
of tiie proceeds thereof amongst the creditors 
in such a case d eld or cannot be restrained 
from canvassing the customers, nor can a 
third person be restrained from instigating 
debtor to do so. — Farey v. Cooper, fl 927 1 
- K. Ji. :W'l ; !»(! I.. .7. fC. 77. Will ; .‘77 b. T 
720 : j:: t. l. i{. so:;, <:. ,\. 


PART XXIII. SECT. 10. SOB-SECT 2. I PART XXIII. SECT. 12. SUB-SECT. 1. , aS umsl d.ddor -.-Held: deft. 

. ° 9612 Hi. • .J- Wlieic con vo> uncos thereliyfrvcMlfromliabilityassurety.- 

8 (p. 1 ]•)«{) !• — .Is rtf/ards priority imido by the ussigneo for the benefit Pnion li ink op Canada v. Makepkack 

of subsequent creditors.) U< Tjioi \, of creditors to pitfH. were made k r 1 0 U1 D ), 14 O. L. U. 202; 16 O. W. N. 
IlfflifiJJ it Jj. if. 2/2. CAN. I accepted in cat ihf action of pttfs.* ilaim / rd; JO J>. L. It. 19,‘i. — CAN. 
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Vol. VL — Cases 10-805 


BILLS OF EXCHANGE, PROMISSORY NOTES AND 
NEGOTIABLE INSTRUMENTS. 

Part I. — In General. 


10. Add. Annotations : — Refd. Robinson v. Marsh, 
[1921] 2 K. B. 640. Mentd. McDonald r. 
Nash, [1924] A. 0. 626. 

13. Add. Annotations : — -Refd. Robinson v. Marsh, 
[1921] 2 K. B. 640 ; Sutters v. Briggs, [1922] 
1 A. C, 1. Mentd. Re Farrow’s Bank, [1923] 
1 Ch. 41. 

14. Add. Annotation : — Consd. Re Swinburne, 
Sutton v. Featherley, [1926] Ch. 38. 

14a. .] — A lady, in her last illness, 

gave a cheque for £700 to a person with 
whom she had lived for some time, & the 
cheque w r as duly presented but not honoured, 
owing to the signature being of a very shaky 
& doubtful character. The donor died before 
the cheque could be again presented : — 
Held : the cheque not having been paid, 
there was no valid A ellectual gift of the 
money to the donee. — Re Swinburne, Sut- 


ton v. Featherlby, [1926] 1 Oh. 38 ; 96 
Jj. J. Ch. 104; 134 L. T. 121 ; 70 Sol. Jo. 64, 
C. A. 

15. Add. Annotation : — Mentd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

22. Add. Annotation : — Mentd. Scott v. Barclays 
Bank, [1923] 2 K. B. 1. 

23. Add. Annotations Mentd. Re Gooch, Ex p. 
Judd, [1921] 2 K. B. 593 ; McDonald v. 
Nash, [1921] A. C. 625. 

28. Add. Annotation:— Mentd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 Iv. B. 110 

37. Add. Annotations : — Refd. McDonald v. Nash, 
[1924] A. U. 025 ; Ouellette v. Canadian 
Pacific lty., [1925J A. C. 509. Mentd. Despatie 
v. Tremblay, [1021 J 1 A. C. 702 ; Samuel 
v. Dumas, [1924J A. O. 431; Gilbert v. Gil- 
bert As Rougher (1927), 90 1*. J. P. 137. 


Part II. — Requirements of Form 


81. Add. Annotation : — Refd. Loudon A. Montrose i 

Shipbuilding Ac Repairing Co. o. Barclays | 
Bank (1925), 31 Coin. (’as. 07. j 

82. Add. Annotations : — Consd. London A Mont- ( 
rose Shipbuilding At Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 07. Mentd. Brown 
v . Swan (1921), 37 T. L. R. 787 ; Sutters v. 
Briggs, [1922] 1 A. C. 1 ; Re Farrow’s Bank, 
[1923] 1 Ch. 41 ; Underwood v. Bank of Liver- 
pool, Underwood v. Barclays Bank, [1924] 1 
K. B. 775; Importers Co. v. Westminster 
Bank, [1927J 2 K. B. 297. 

96. Add. Amiotation : — Refd. McDonald v. Nash* 
[1924 J A. C. 025. 


161. Add. Annotations : — Mentd. He (Jhesterman’s 
Trusts, Mott v. Browning, [1923J 2 Ch. 400 ; 
Uliendahl v. Pankhurst Wright (1923), 39 
T. L. R. 02S ; Peyrao v. Wilkinson, [1924J 
2 K. B. 100. 

191. Add. Annotation : — Refd. McDonald v. Nash, 
[1924] A. C. 025. 

205. Add. Annotations Mentd. Despatie v. Trem- 

blay, [1921 1 1 A. C. 702 ; McDonald v. Nash, 
[1924] A. C. 025 ; Samuel v . Dumas, [1924] 
A. C. 431 ; Ouellette v. Canadian Pacilic 
lty., [19251 A. C. 509; Gilbert v. Gilbert & 
Rougher (1927), 90 L. J. P. 137. 


PART I. SECT. 1. 

14 1. Revocable mandate— Re- 

voked by death .) — The authority of a 
hank to pay a cheque ceases ou notice 
of the drawer’s death. — Gurley v. 
liRIGOS (ADMINISTRATOR OF DkURY 
Estate), 110‘JOJ 2 W. W. R. 3025; 
53 D. L. It. 351. — CAN. 

14 ii. *S'. P. Kendrick r. Dominion 
Bank be Bownas (1020), 47 O. L. It. 
372 ; 18 O. W. N. 138.— CAN. 

.—Its nature & negotia- 
bility discussed. — Champ aklal Gopal- 
das v. KehhhichInd Naoanmal (1 025), 
1. L. K. 50 Bom. 705.— IND. 

PART II. SECT. 1, SUB-SECT. I. 

•a. Note made by married woman — 
Effect o} restraint upon anticipation. ] — 
where a promissory note was made 
by a married woman : — Held : tho 
promissory nob* was in fact, as well 
as in form, a valid unconditional 
promise on tho part of tho maker to 
pay a sum certain in money. Effcot 
of Married Women’s Proporty Act, 
K. S. U„ 1014 (c. 140), es. 4 (2), 5 (2), 
discussed. — Anderson r. McLaren, 
[1024J4 D. L. It. 1070; 50 O. L. Tt. 
20. — CAN. 


r i. .] — An instrument lb 

not a negotiable promibHory note where 
there is not an unconditional promise, 
us required by Bilih of Exchange Act, 
s. 170. — Re Mitciikll 6c Union Bank 
of Canada, [1923] i D. L. it. 1132 , 
52 O. L. It. 523, revsy. sub norn. Rt 
Stevens 6c Mitchell, 21 O. W. is. 
331.— CAN. 

r ii. - - .1 — Where a cheque 

was drawn 6c given uridoi the con- 
dition that it was not to become 
effective unless u loan ’vnu granted by 
a certain bank: — Ilcid: the cheque could 
not bo dotachcd from the condition, 
the condition not having boon fulhUcd, 
the cheque could not bo rccoveicd on. 
— Junes i. Thomas & Norman (1022;, 
05 D. L. Tt. 1111.- -CAN. 

PART II. SECT. 1, SUB-SECT. 2. 

hi. Aliened maker denying 

signature. ]— Whore an expert on hand- 
writing boid deft ’h bignatures were 
genuine, but the judge held, after seeing 
enlargement* of them, that they were 
forged: — fJeld : the absence of any 
evidence by pltf. & tho uncertain 
nature of the other evidence *ubtifled 
the judge in dismissing the action. — 
Eastern Townships Investments Co. 
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i McLennan (1919), 29 B. C. It. 1. - 
CAN. 

PART II. SECT. 1, SUB-SECT. 3. 

fcb. “ Sixty days after sight Sum 
et rtam vnlh interest for i ndeftrdr pirwd. 1 

■lit Id : tho document was not a hill 
of exchange. — Kohenhain He Co. v. 
Commonwealth Bank of Australia, 
1 1922 j V. L. Jt. 787 ; 31 C. L. Jt. 40.— 
AUS. 

so. Cheque payable to " JMinistrc dc La 
Voirie ” — No tunc for payment staled.) 
- — An instrument in the form oi a 
cheque drawn upon B. by A. puyublo 
to the order of tho “ JM inlet re do la 
Voirie”: — Ihld : not ‘‘payable on 
domand ” be not a ” cheque ” within 
Bills of Kxclumge Act, h. 1 05.— Leduo 
v . La Banquk D’IIoouelaua, [1920] 1 
J). L. It. 433 ; [1920 J 8. C. It. 76.— 
CAN. 

PART II. SECT. 1, SUB-SECT. 4. 

k (p. 25) i. At stated 

rate, for uncertain time.) — Held: the 
document was not a bill of exchange. 

- JtOrtENHAIN & Co. V. COMMON- 
WEALTH Bank of Australia, 11922] 
V. L it. 787 ; 31 C. L. It. 46. — 
AUS. 
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Cases 208 —545. 


Exui.i'ii v n i 1 Kmiu;) 


Djc.UST SviTLEMKNT. 


208. Add. Amt of al ion * — Apld. < * > dnwi t Co\ 
(1021), 40 T. L. K. 7 11. 

209a. .j — PHI., » nas a PoH* 

& could not read English unless .1 \\h-> printed, 
bought goods from on** A. < “Inn, A certain 
cheques were m.ide out m j , j \ t »ui ot “A. 
Cohen ” by a dork in the r ruploy mont of j 
pltl. & wore* signed hv pith The t icrk alter* i 
wards forged the name ol tin payee by , 
inserting “ 8 ” belore ‘ A. Pols n ’ A lorged j 
the indorsement fa got the cheques cashed by 
deft., w ho obtained payment loi th» cheque*-, 
on presentation. In an action for money 
received by delt. to the use oi pltf. : — Held : 
as the cheques were, Indore signature, made 
out to a real creditor fc not to a fictitious 
person pltf. was entitled to recover.— Gold- 
man v. Cox (1924), 40 T. L. K. 744 ; 09 
Sol. Jo. 10, C. A. 

216. Add. Annotations : — Reid . Robinson v. Marsh, 

LI 921 ] 2 K. B. 040 ; McDonald r. Nash, [1924 J 
A. O. 025. 

241. Add . Annotations : — Consd. London & Mont- 


lose Shipbuilding & Repairing Oo. v. B , 

Kink (1925), 31 Com. Cas. 07. l\ jr / s 
Jirown r. Swan (1921), 117 T. L. R 
Sutters r. Briggs, [1922] 1 A. (J. i !/ 
] 'arrow’s Bank, [192b] 1 Ch. 41 ; Und« »• „‘ ( j 

1 Bank of Liverpool, Underwood v. Bm v , 

J lank, (1924] 1 K. B. 775; Importer « . 

West minster Bank, [1927J 2 K. B. 297. 

242. Add. Annotation : — Mentd. Underwoo,, t 
Bank of Liverpool, Underwood v. Bao , 
Bank, [1924] 1 K. B. 776. 

275. Add. Annotation : — Mentd. Allen v. Rt 
Bank of Canada (1925), 41 T. L. It. 625. 

292. Add. Annotation: — Mentd. Allen v. lh> .u 
Bank of Canada (1925), 41 T. L. R. 625. 
295a. Statement of sum borrowed & receive / 

“ Which 1 promise never to repay.’’] — lit , / ; 
pltf. was well entitled upon the lending <,n 
one side, & the borrowing on the other, n >,{- 
witlistanding the words in the conclusion ot 
the note. — A non. ( circa 1716), cited m 

2 Atk. at p. 32 ; 26 E. R. 416, N. P. 

Annotation Refd. Simpson v. Vaughan <1789), 2 Atk. M. 


Part III. — Classification of Instruments. 


841. Add . Annotations : — Refd. Sutters v. Briggs, 
[1922] 1 A. C. 1. Mentd. The Jo&nnis Vat is 
(1921), 91 L. J. P. 182. 


347. Add. Annotation : — Mentd. McDonald v. 
Nash, [1924] A. C. 625. 

363. Add. Annotation : — Mentd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 


Part IV. — Date of Instrument. 

883. Add. Annotation : — Mentd. Maskell v. Hill, [1921] 3 K. B. 157. 


Part V. — Computation 

422. Add. Annotation : — Mentd. Joachimson r. 
Swiss Bank Corpn., [1921] 8 K. B. 110. 

441a. — — .] — Where a promis- 

sory note, repayable by instalments, provides 
that if any instalment should not be paid 
41 punctually ” the whole of the balance is 


of Time of Payment. 

immediately to become payable, the use of 
the word “ punctually ” does not deprive the 
maker of the note of the three days of grace 
allowed by 1882 Act, s. 14, ** in every case 
where the bill itself does not otherwise 
provide.’ ’—S chavekikn v. Morris (1921J, 37 


Part VI. — Acceptance. 


468 . Add. Annotations : — Refd. Be Gooch, Ex p. 
Judd, [1921] 2 K. B. 593; McDonald r. 
Nash, [1024] A. C. 625. 

490 . Add. Annotation : — Mentd. McDonald v . 
Nash, [1024] A. C. 625. 

PART VI. SECT. 2. 

•d. Acceptance 

not binding on husl — 

Merchants Bank of Canada, [19231 
3 D. U. R. 1108 ; 62 *U. L. 11. 188. — 


505. Add. Annotation : — Mentd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 

545. Add. Annotation : — Refd. Sassoon t*. Inter- 
national Banking Corpn., [1927 J A. C. 711. 


by wife .] — Held : 
LUBband. — E cclks v. 


GAN. 

PART VI. SECT. 8, SUB-SECT. 1. 
m. Indorsement " will accept an 
arrival of oooda. ”} — Held: the words 

226 


when applied to a bill on demand 
meant “ will pay/* & no further 


acoopt&noe was 
PHUKTS V. TATLOR, 
343.— NJE. 


necessary. — Hum- 
11921 1 N. 2. L. II. 
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Part VII. — Inchoate Instruments. 


555 . Add . Annotation : — Consd. McDonald v. Naah, 
[1924] A. C. 625. 

565. Add, Annotations : — Consd. McDonald v. 
Nash, [1924] A. C. 625. Refd. Lickbarrow 
v. Mason (1793), 6 East, 20, n. 

567a. .] — Re Gooch, Ex p. Judd, No. 2096a, 

post. 

567b. .] — McDonald (Gerald) & Co. v. Nash 

No. 

577a. .] — Where a bill of exchange on 

duly stamped paper is presented for signature 
to the acceptor by the drawer, & the former 
signs at the request of the latter with know- 
ledge that the drawer intends to convert the 
document into a bill of exchange & negotiate 
it as such, it is immaterial, as against a holder 
in due course, whether the document was in 
blank or fully filled in when presented to the 
drawer for signature. — Dunn (M.), Ltd. v. 
Jefferson (1925), 69 Sol. Jo. 695, 725. 

684. Add, Annotation : — Refd. Guildford Trust v. 
Goss (1927), 136 L. T. 725. 

587. Add, Annotation : — Dbtd. Jones v. Waring & 
Gillow, [1926] A. 0. 670. 

588a. Particular purpose — Fraudulent use lor 


another purpose.] - A cheque was signed 
in blank by one of the partners in a syndi- 
cate, in t he belief that the stamp of the syndi- 
cate would be subsequently affixed & tho 
cheque used for the ordinary business of the 
syndicate. It. was made payable to another 
partner, & was indorsed by a third partner, 
who believed the same as the drawer, as well 
as by t he payee. The payee, in fraud of the 
other two partners, did not aftix the stamp 
of tho syndicate A used the cheque for the 
purpose of raising a loan from money-lenders, 
for which he gave a promissory note binding 
him to repay an agreed sum by monthly 
instalments. When one of the instalments 
fell due, the cheque was tendered in payment 
A was dishonoured upon presentation, & 
the money-lenders then sued the drawer Ac 
the indorser : — Held : the drawer Ac in- 
dorser were liable on the cheque, as there had 
been no tiling to put pltfs. on inquiry whether 
a fraud was being perpetrated by the payee, 
& as both defts., when signing the document, 
had intended that the document should be 
negotiated as a cheque, the cheque could not 
be regarded as a document given in escrow. — 
Guildford Trust, Ltd. v. Goes (1927), 136 
L. T, 725 ; 43 T. L. It. 167. 


Part VIII. — Delivery. 

595. Add, Annotation : — Refd. McDonald v. Nash, Uliendahl v, Pankhurst Wright (1923), 39 

[1924] A. O. 625. T. L. K. 628 ; Peyrae v, Wilkinson, [1924] 

635. Add, Annotation: — Mentd. Marb<$ v. George 2 K. B. 166. 

Edwardes (Daly’s Theatre) (1927), 90 L. J. 648. Add. Annotation: — Expld & Dlstd. Jonos v. 
K. B. 980. Waring & Gillow, [1926J A. O. 670. 

639. Add, Annotations : — Mentd. Re Chesterman’s 663. Add. Annotation : — Mentd. Saunders v. 
Trusts, Mott v. Browning, [1923] 2 Ch. 466 ; Young’s Browery (1925), 42 T. L. It. 130. 


Part IX. — Capacity and Authority of Parties 


687. Add. Annotation : — Refd. Kreditbank Cassel 
G.m.b. H. v. Schenkers, [1920] 2 K. B. 450. 
692. Add. Annotation : — Mentd. Kye v. Purcell, 
[1926] 1 K. B. 446. 

715. Add. Annotation : — Mentd. Brocklebank v. It., 
[1925] 1 K. B. 62. 

722. Add. Annotation : — Refd. Underwood v. B ank 


of Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775. 

734. Add. Annotations : — Dlstd. Goldman v. Cox 
(1924), 40 T. L. It. 744. Refd. Jones v. 
Waring At Gillow, [1920] A. O. 670. 

737. Add. Annotation : — Refd. Johcs v. Waring At 
Gillow, [1920] A. O. 070. 


PART VII. SECT. 1. 

566 vi. dr place of payment. J — 

Where Instead of handing over a note, 
applt. 's solr. filled In a place for pay- 
ment. & discounted it with reap. & 
kept the money, & rosp. filled in his own 
name as payee, Sc the note was not paid 
at maturity & no notice of dishonour 
was given to applt . : — Held : the solr. 
had no authority to negotiate the note, 
& reap, had no authority to fill in his 
name as payee, & he could not recover 
from applt. — Knurr v. abbot, [1923] 
N. Z. L. R. 1072.— N.Z. 

PART VEIL SECT. 4, SUB-SECT. 1. — A 

611 viii. .) — Oral evidence if not 

admissible to show an agreement con- 


temporaneous with tho making of a 
note that the liability of tho maker is 
contingent on the happening of some 
event. — Rutuenian Fakmkkn Klr- 
vatok Co. v. Gniazdoskj, [J922] 3 
W. W. it. 19 ; 6b V. L. Li. 650 ; 32 
Man. L. It. 322.— -CAN. 


628 i. Until death of maker .] — 

Bonham v. Bonham (1920), 48 O. L. It. 
434 ; 67 D. L. It. 459 ; 19 O. W. N. 
268. — CAN. 


687 iv. .] — Evidence of alleged 

conditions attached to tho payment of 
a promissory note, e.g . payment out of 
a particular fund, is not admissible, as 
it would vary the terms of the written 
dooument.— G uooisbkro v. Weber, 
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[1924] 1 1). L. It. 335 ; 1 W. W. It. 
137 ; 18 Sask. h. It. 6.— CAN. 


638 i. Excluding liability if goods 
rejected .] — An aotion by payee against 
the mukcr of a promissory note given 
for tho price of goods was dismissed, 
on tho ground that deft., had exercised, 
as under a contemporaneous oral 
agreement ho was entitled to do, tho 
right of rejecting He returning the 
goods. — National Manufaotubino 
Co. e. Stepa, [1922 J 1 V/. W. H. 814; 
65 D L. It. 284 ; 17 Alta. L. R, 398.— 
CAN. 


PART IX. SECT. 2. 


t (p. 96) 1. 


[1923]' 8 W: W. R'.'754.^CAN7‘ 


Pope v. Fraser, 



Cases 738—826. 


English and Empire Digest Supplement , 


738, Add . Annotation : — Mentd. London Sc Mont- 
rose Shipbuilding & liepairing Co. v. Barclays 
Bank (1925), 31 Com. Oas. 07. 

74 6, Add. Annotations : — Consd. Goldman v. Cox 
(1924), 40 T. L. R. 423. Held. Underwood 
v. Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; Australian Bank 
of Commerce v. Perel, [1920] A. C. 737 ; Jones 
v. Waring Gillow , [1 926] A. C. 670. I 

755. Add . Annotation : — Consd. Underwood i>. 
Bank of Liverpool, Underwood v. Barclays 
Bank, (1924] 1 K. B. 775. 

767. Add. Annotations : — Reid. Underwood v . Bank 
of Liverpool, Underwood r. Barclays Bank, 
[1924] 1 K. B. 775; Liggett (Liverpool) v. 
Barclays Bank, (1927J 137 L. T. 443. 

763a. “ Directors M added after signa- 

tures — Acceptance by company — Drawer re- 
quiring indorsement by directors.] — A bill of 
exchange addressed to a limited co. was 
accepted in the lollowing form : “ Accepted 
payable at the W. Bank — A.B. & C.D., 
directors — Fasliions Fair Exhibition, Ltd.” 
The drawer when sending the bill to the co. 
for acceptance stated in liis letter that as a | 
condition of his doing the work for which the 
bill was drawn he should require it to be . 
indorsed by the directors as well as accepted 
by the co. Accordingly the same two ( 
directors signed the bill also on the back, < 
Fashions Fair Exhibition, Ltd. A.B. A 
C.D., directors," & one of them when return- 
ing the accepted bill drew attention in his 
letter to the fact that it was ” duly indorsed 
by two directors of the co. as requested by 
you.” in an action against A.B. & C.D. 
as indorsers of the* bill: — Held: (1) they 
were personally liable, upon the ground that 
if the indorsement was to be treated as that 
of the co. it gave no greater validity to the 
bill than was already contained in the | 
acceptance, & therefore under 1882 Act, 


s. 20 (2), the construction that it was the 
personal indorsement of defts. was to be 
adopted ; (2) even if the indorsement stood 
by itself, as defts.’ signature did not in terms 
say that they were signing on behalf of the co., 
the addition to their names of the word 
“ directors ” must be treated as a word of 
description only & not as excluding their 
liability; (3) the ct. were entitled to look 
at the surrounding circumstances under 
which the bill was signed, including the letters 
which passed between the parties on the 
subject of the indorsement, from which it 
was to be inferred that defts. by indorsing 
intended to guarantee the payment of the 
bill. — E lliott v. B ax-Ironside, [1925] 2 
K. B. 301 ; 94 L. J. K. B. 807 ; 133 L. T. 
624 ; 41 T. L. R. 631, C. A. 

Annotation : — As to (1) Consd. Kettle v. Dunster & Wakefield 
(1927), 43 T. L. K. 770. 

! 763b. “ Receiver ” added after signa- 

ture.] — Pltf., who had been appointed re- 
ceiver on behalf of the debenture-holders of a 
co., sued defts. as acceptors of bills of ex- 
change, which were signed by “ It., Receiver, 

F. Ltd.” as drawer. They had been accepted 
in respect of goods supplied by the co. to 
defts., Sc pltf. had stated that it must be 
“clearly understood that I am in no way 
accepting any liability or responsibility what- 
ever in respect of the orders themselves” : — 
Held : (1 ) the above were not “ surrounding 
circumstances ” from which the intention of 
the parties could be inferred, & such intention 
must be gathered irom the terms of the docu- 
ment alone ; (2) the words “ Receiver, F. Ltd.” 
were words of description only, Sc the bills did 
not purport to have been drawn on behalf of 
the co. ; (3) pltf. was entitled to recover 

against defts. upon the bills. — Kettle v. 
Dunster Sc Wakefield (1927), 43 T. L. 11. 
770. 


Part X. — Consideration. 


772. Add, Annotation: — As tv (1) Retd. Jones v. 
Waring Sc Gillow, [1926] A. O. 070. 

773. Add. Annotations : — Reid. Robinson r. Marsh, 
[1921] 2 K. B. 640 ; Sutters v. Briggs, [1922] 
i A. (\ 1 ; Be Farrow’s Bank, [1923] 1 Oh. 41. 

786. Add. Annotation : — Mentd. Allen v. Ko>al 
Bank of Canada (1925), 41 T. L. It. 025. 

801. Add. Annotation : — Reid. Suiters v. Briggs, 
[1922] 1 A, O. 1. 


803. Add. A nn oiat ions -Dlstd. Burrell v. Leven 
(1920), 42 T. L. It. 407; Richardson v. Mon- 
criefTe (1926), 43 T. L. It. 32. Refd. Robinson 
v. Marsh, [1921] 2 K. B. 640; Sutters v. 
Briggs, [1922] 1 A. C. 1. Mentd. Jeffrey v. 
Bamford, [1921] 2 K. B. 351 ; Greenlialgh v. 
Union Bank of Manchester, [1924J 2 K. B. 
153. 

826. Add. Annotation : — Mentd. Fettes v. Robert- 
son (1921), 37 T. L. It. 581. 


PART IX. SECT. 5. 


763 va. — - — — " President ' 
Aar.” added after signatures.]— Held : 
tho individual defts. were personally 
littblo on tho note - Lckv.ka v. Ruth*.- 
nian Farmers’ Co-operative Co.. 
Ltd., [19221 2 W. W. K. 782: G8 
1). L. It. 635 ; 32 Man. L. It. 137.— 
CAN. 


763 vb. ” Pres.” <fr 

M Secy." added after signatures .] — 
Whether those burning a promissory 
note aignod it as omolala of a limited oo. 
or as individuals. Is a question of inton t. 
Sc tho intent must bo gathered from 
tho faoe of tho document Itself, ,V 
where, on a series of notes made to 
the same person at ouo time, a 
rubber stamp containing tbo name of 


the co. & two lines wus imprcbbcd on 
tho notes Sc tho signors signed on tho 
two linos 6c added the words “ Pros.” 
& *' Secy.** after thoir signatures .. 
wore in fact tho president « secretary 
of tho co. respectively : — Held : the 
notes wore made by the co. — Schaffer 
v. Tunny, Smith & Co., Ltd., {19241 
1 D. L. 1L 408 ; 1 XT. W. R. 213.— 
GAN. 

763 vc. "Director” <f* 

Secretary ” added after signatures. . 

f mnmasory note was granted in the foi 
owing torms : “ Four months after date 
wo promise to pay. . . [C. 1>.1 Director, 
IK. F.l Secretary. The Fraserburgh 
Empire Ltd,” The body of tho note 
& tho words appended to tho signatures 
had all been written by the same per- 
son, not one of the signatories, before 


signature : — Held : the two signatories 
wore personally liable. — D rbbkkr r. 
llKNDXlirtON, 111)25] S. C. 643.— SCOT. 

PART X. SECT. 1, SUB-SECT. 3. 

795 i. Forbearance to sue — Surcfj/.} — 
Held : tho giving of a note to avoid suit 
contitutod deft, a principal debtor. Sc 
his equities us a surety were gone. — 
Alliance Trust Co. r. Johnson, 
119201 2 W. W. R. 800 ; 15 Alta. L. R. 
479.— CAN. 


PART X. SECT. 1, SUB-SECT. 5. 

tf. Sale of improvements by quit- 
claim deed.] — Dube v. Mornxault 
(1920), 48 N. B. R. 200 ; 55 D. L. R 
612.— CAN. 



Vol. VI. — Bills ot Exchange. Cases 835—1096, 


835* Add. Annotation : — Mentd. Holt v. Markham 
(1922), 128 L. T. 719. 

837. Add. Annotation : — Held. Sutters v. Briggs, 
[1922] 1 A. C. 1. 

868. Add. Annotation : — Consd. Jones r. Waring & 
Gillow, [1920] A. C. 070. 

895. Add. Annotation : — Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. B. 025. 

896a. Under 1882 Act, s. 21 (2>— Payee/]— 

The original pa\ee i>f a cheque is not a 
“ holder in due course ” within the above sect . 
— Jones (R. E.), Lti>. v. Wading A 
Ltd., [1920] A. (\ 070 ; 95 L. .1. K. B. . I 
135 L. T. 518 ; 12 T. L. R. 01 1 ; 70 Sol. Jo 
750 ; 32 Com. (’as. 8, IT. L. 

897. Add. Annotation : — Apprvd. Jones r. Waring 
A Gillow, [1920] A. V. 070. 

899. Add. Annotation Refd. Jones r. Waring A 
Gillow, [1920] A. V. 070. 

901. Add. Annotation : — Consd. Sutters v. Briggs, 
[1922] 1 A. (’. 1. 

902 Add. Annotations : — Consd. Sutters v. Briggs, 
[1922] 1 A. C. 1. Retd. Brown v. Swan 
(1921), 37 T. L. R. 787 ; Bobinson v. Marsh, 
[1921] 2 K. B. 010. Mentd. Jeflrev v. Barn- 
ford, [1921] 2 Iv. B. 351 ; Maskell 7*. Hill, 
[1921] 3 K. B. 157; Cohen r. Hall, [1922] 

2 K. B. 37 ; Ford ?\ Blurt on. Ford r. Sauber 
(1922), 38 T. L. B. 801 ; Scranton’s Trustee 
r. Pearse, [1922] 2 Ch. 87. 

922. Add. Annotation : —Mentd. Falcon v. Famous 
Players Film Co. (1925), 42 T. 1,. R. 91. 

935. Add. Annotation : — Refd. Humphrey A Den- 
man v. Kavanagli (1925), 41 T. L. R. 378. 

942. Add. Annotation : — Refd. Sutters v. Briggs, 
[1922] 1 A. C. 1. 

943. Add. Annotations Dlstd. Soc. Anon, des 
Grands Etablissement s de Touquet Paris- 
Plage r. Baumgart (1927), 90 L. .1. K. B. 7S9. 
Mentd. Aksionairnoye Obscliohtvo A. M. 


Luther v . Sagor, [1921] 3 K. B. 532 ; Robin- 
son v. Marsh, [1921] 2 K. B. 640. 

945. Add. Annotation : — Refd. Maskell v. Hill, 
[1921] 3 K.-B. 157. 

946a. Compounding felony.] — Gttibokn v. Fel- 
lows (1717), 2 Eq. Cas. Abr. 100; 5 Vin. 
Abr. 408, pi. 20 ; 22 E. K. 130, L. C. 

959. Add. Annotation : — Mentd. Maskell r. Hill, 
[1921] 3 K. B. 157. 

960. Add. Annotations : — Refd. Bobinson r. Marsh, 
[1921] 2 K. B. 010 ; Sutters v. Briggs, [19221 
1 A. C. 1. Mentd. Maskell v. Hill, [1921] 
3 K. B. 157. 

964. Add. Annotation : -Apld. Greenberg v. 

Cooporst-ein. [1920] Ch. 057. 

971. Add. Annotation ; -Reid. Sutler’s v. Briggs, 
[1922] I A. C. 1. 

995. Add. Amiolalion Consd. Jones r. Waring 
A Gillow, 11920] A. C. 079. 

| 1037. A nnoiations : —Delete “ Barwiek v. S. E. 

t\ By. ( ’os., [1920| 2 Iv. B. 387 ; Bombay A 
Persia Steam Navigation Co. v. Mac Lay, 
[1920] 3 K. B. 102; Markwald r. A.-G , 
[1920] 1 Ch. 3iS.” 

Add. Annotations : Refd. Maclaine r. Eccott 
(1924), 132 L. T. 173. Mentd. Buerger v. 
New York Life Assee. (1927), 90 1,. J. K. B. 
930 ; Jaeger v. Jaeger Co. (1927), 1 1 R. P. (’ 
437; Sassoon n. International Banking Corpn., 
[1927] A. C. 711. 

1 1038. Add. Annotation : - Mentd. French Marine 
v. Compagnie Napoliiaine d’Edairage et de 
ChaufTnge par le Gaz, [1921] 2 A. C. 494. 
1052. Add. Annotation : —Refd. Robinson v. Marsh, 
[1921] 2 K. B. 040. 

1054. Add. Annotation : Refd. .Tones r. Waring 
A Gillow, [1 920 1 A. G. <*>70. 

1093. Add. Annotation : Reid. Allen v. Royal 
| Bank of Canada (1925), 41 T. L. R. 625. 

I 1096. Add. Annotation : Mentd. R. v. Jenkins, 
i R. v. E vans- Jon<‘s (1923), 87 J. P. 115. 


PART X. SECT. 2. 

844 ii. .] — Canadian Bank of 

Commerce v. Colwell (JU23), 56 

N. S. R. 347.— CAN. 

PART X. SECT. 3. 

866 i. Liability of accotnmodatinp 
party — Not entitled to votut of dis- 
honour.)— Cow ILJ.F. Co. r. Jord\n, 
[1922] 1 W. W. R. 12S0 ; 63 D. L R 
694.— CAN. 


PART X. SECT. 6. 

896 iv. .] — Union Bank 

of Oanapv v Antoniou. 11921] 1 
W. W. R. 619 ; 50 D. L. R. 338 ; 01 
S. C. R. 253.— CAN. 

896 v. .] — Weicki.r r. 

Mortimer, 11922] 2 W. W. R 725 ; 
15 Safck. L. R. 43b —CAN. 

897 vi. — — - Gfnns, Ltd 

r. Wark, 119241 1 L> L. R. 377 , 51 
N. B. R. 292.— CAN. 

897 vli. .} —Marshall r. 

Rogers, f 1924] 1 T). L. R. 888. — CAN. 

907 i. " Complete dr regular on fact 
of it ” — Instrument signed in blank .] — 
A party who known that a note has 
been signed in blank A negotiated to 
him before being filled out is not a 
holder In due course. — Savard v. 
Tremblay (1922), Q. It. 34 K. B. 458. 
—CAN. 

913 iil. .] — Pltf. purchased 

a 1916 model motor-truck from G. A 
cash payment was made on account Sc 

S romieaory notes given for the balance. 
. assigned the agreement Sc notes 


to dofts. for valuable consideration, of 
which pltf. had due notin'. Later pltf. 
found the truck was a 1913 mode] hut 
continued to use it. Ho then hi ought 
an action for cancellation of the notch* 
— IJeUl : doftB. were holders of the 
notoH in due couise & hud discharged 
anj onus for the fraudulent conduct 
of (J. of which tlioy had no notice 
FiiAHUt r. Mf Gri non. Johns ion A 
Thomas, Lid. (1922), 31 B. O. R. 306. 
—CAN. 

913 iv. .1 Bank oi 

Aihikuahu r. Cum is, [1927J N. Z. 
L. R. 247.- N.Z. 

PART X. SECT. 6, SUB-SECT. 2. A. 

m. Bead now “ 946a i.’ 

PART X. SECT. 7. 

993 v. Assignment by 

undor of rights under contract to third 
part y- Property in goods never passing 
to purchaser. I — Montiofli-o Statu 
IUvk t>. Killoran, [1920] 3 W. IV. It. 
542.- CAN. 


PART X. SECT. 8, SUB-SECT. 2. 

1040 ii. .]- The 

maker of « post dated cheque tho eon- 
suloiation foi whieh has failed Sc pay- 
ment of winch he has Htopped, is liable 
thereon to a hank which In good faith 
Sc without knowledge of the facts 
has before its date received it by in- 
dorsement fiom tfie pu\oo Sc given 
credit th« refer to tho pavoo. — TT nion 
Bank or Canada r. Taiticimalt*, 

1 11*20 J 2 W. VV. R. 497 ; 52 I). L. R. 
407 ; 15 Alta. L. It. 350 —CAN. 

PART X. SECT. 9, SUB-SECT. 1. 

1069 xv. - -.] — Whore not oh wore 
nullities for fiaud, Sc the signm was not 
estopped b v nnv negligence on her 

r art : Held the third party, al- 
hough a holder hi due course, had no 
right to recover from her. Dunsitka 
v. Kfhtkvrn, [J922J N. Z. L. R. 1032. 
— N.Z. 

PART X. SECT. 10, SUB-SECT. 1. 
1093 i. Add “ varied, [1917 1 W. W. 
It. 1177.” 


PART X. SECT. 8, SUB-SECT 1. 

s i. Verbal agreement that note 

to be operative tmly on happening of 
specified event.] — Dennis v. Ivky Sc 
Boyce, [1920] 3 W. W. R. 744.- CAN. 

■ ii. Note given to show fictitious 

assets — Lstnppel of maker.) — Hay v. 
Allen, 11921] 1 W. W. R. C3.- CAN. 

• id. Kl/)TZ1>. Jouan, [1925] 

3 D. L. R. 105.— CAN. 


99G 


PART X. SECT. 10. SUB-SECT. 2.— 
B (a). 

1096 ix. — .1 —Fraud Is no 

defence whore an action on a not© is 
brought by a holder in duo course. It 
merely shifts the burden to pltf. to show 
that be took tho note before maturity, in 
good faith, for valuo Sc with no notioe 
of tho fraud.- Canadian Bank of 
Commerce v. Peebles, [1924] 1 I). L. 
R. 225.— CAN. * 



Oases 1128—1884. English and Empire Digest Supplement. 

1128. Add. Annotation : — Mentd. Maskell v. Hill, I 1132. Add. Annotation : — Reid. Robinson v. Marsh, 
[1921] 8 K. B. 167. I [1921] 2 K. B. 640. 


Part XI. — Negotiation and Transfer. 


1161. Add. Annotations : — Refd. Hutters v. Briggs, i 
[1922] 1 A. O. 1. Mentd. The Joannis Vatis 
(1921), 91 1 j. J. P. 182. 

1163. Add. Annotation : — Refd. McDonald v. Nash, 
[1924] A. O. 625. 

1178. Add. Annotation : — Refd. Butters v. Briggs, 
[1922] 1 A. C. 1. 

1190. Add. Annotation : — Refd. Robinson v. Marsh* 
[1921] 2 K. B. 640. 

1196. Add. Annotation : A # to (2) Consd. Jtopuh- 
lica de Guatemala v. Nunez, [1927 J 1 K. B. 
669. 

1248. Add. Annotations -Consd. Re Gooch, Ex p. 
Judd, [1921] 2 K. B. 593. Refd. McDonald 
v . Nash, [1924] A. C. 625. 

1250. Add. Annotations : — Apld. lie Gooch, Ex p. 


Judd, [1921 ] 2 K. B. 593. Apprvd. McDonald 
v. Nash, [1924] A. O. 625. 

1306. Add. Annotation: — Refd. Re Wethered, 
Ex p. Salaman, [1926] Ch. 167. 

1 1312. Add. Annotation : — Consd. Importers Co. 
v . Westminster Bank, [1927] 1 K. B. 869. 

1318. Add. Annotation : — Refd. Sutters v. Briggs, 
[1922] 1 A. C. 1. 

| 1319. Add. Annotation : — Refd. Robinson v. Mid- 
land Bank (1925), 41 T. L. R. 402. 

1324. Add. Annotations : — Refd. Sutters v. Briggs, 
[1922] 1 A. C. 1. Mentd. The Joannis Vatis 
(1921), 91 L. J. P. 182. 

1334. Add. Annotation : — Consd. McDonald v. 
Nash, [1924] A. C. 625. 


PART XI. SECT. 4. 


g(p. 185)1. .1— To bo tho 

holder of a promissory note A entitled 
to huo on it in bin own narao, pltf. 
must bo olthor tho payee or tho 
indorse© in possession of tho non*. - 
Barney v. Lauzon, 1 11)23 J 2 W. W It. 
19.— CAN. 

m (p. 188) i. -- Assign- 

ment to evade counterclaim .1 -Deft 
made a note in favour of O., who lost 
it. C. mad© an assignment of it to J. 
in ordor that J. might bring an action 
tlioroon & so pro vent doft. bringing a 
counterclaim against C Just before 
trial tho note won found & indorsed 
to J. : — ffeld • C. must bo Joined as pltf., 
A doft. allowed to bring in bis counter- 
claim. — Jontch & Oolouhvdn v. Finch 
(1922), 06 1). h. it. 822.- CAN. 

m (p. 188) ii. — — - — Indorse- 
ment in consideration of adranas - 
Advances repaid.] - Held : au action 
might bo brought either in tho name of 
tho indorsor oi holder. — C low r.Douix. 
[19201 1 W. W. 11. 1000.- CAN. 

m (p. 188) Hi. ** On account 

of** payee.) —An indorsement wan not 
struck out 4c action was brought on tho 
note In the name of tho payee. At the 
trial tho Judge aliened pltf. to amend 
by adding the indorsee os co-pit f„ deft, 
having objected that pltf. had no right 
of action : & judgment was given 

for the indorsee, but costs were given 
deft, agaiiiht the payee, tho original 

8 1tf. Deft, appealed on the grounds 
butt, no amendment should have been 
allowed, A pltf. was not entitled to 
judgment. Appeal dismissed. — J ack- 
BON Macitinkh, Ltd. r. Mich a luck, 
11922J 2 W. W. 11. 572 ; 07 D. L. It. 
182 ; 15 Sank. L. H. 407.— CAN. 


d (p. 189) i. — Payee of cheque ,] — 
Belcher v . Dixon, [19231 N Z. L. It. 
73.— N.Z. 


PART XI. SECT. 9. 

• I. Hank selling assfts to 

another bank. } — Where one bank sells 
Its assets to another bank under Bank 
Act, as. 99 to 111, & the agreement for 
sale has been approved bv tnc Governor 
in Council, the purchasing bank may 
sue in its own name in respect of « 
promissory note, part of the assets 
acquired, notwithstanding that the 
note has not been indorsed by the 


Helling bank as required by Bills of 
Exchange Act. — Bank or Montreal 
v. Irvine & FriNHmN, [19241 3 
D. L. R. 752 : 2 W. W. it. 1047.— CAN. 

PART XI. SECT. 16, SUB-SECT. 1. 

eg. “ Indorsed ” written opposite 
sty nature.] A promissory note was 
signed by W. A M. on the face of the 
note A opposite M.’s signature the 
word ** indorsed ” was written by a 
salesman in the service of pltf. co., to 
which tho note was made payable : — 
Held : M. did not sign tho note with 
the intention of indorsing it, but as 
maker, though as between him A W. 
only ns o surety, & tho word “ in- 
dorsed ** was merely a memorandum 
intended to show* that M. was a 
surety.— Oohrik (A. D.) Co., Ltd. v. 
Whitfield & Mtciiaitd (1920), 48 
<). L. It. 005 ; 68 1). L. R. 32G ; ID 
O. W. N. 330. -CAN. 


PART XI. SECT. 15, SUB-SECT. 2. 

k i. Of company.) — If a co. 

authorises that its bank muy accept for 
deposit cheques “ purporting to bo 
indorsed by any one director or the 
sccictarv or treasurer,” an indorse- 
ment 1* good which is made by on© 
who is a director A secret ary though 
lie does not purport to sign aa director 
or secretary. — U nion Bank or Canada 
v. Tattkrhall, 11920) 2 W. W. R. 
497 : 52 D. L. R. 407 ; 15 Alta. L. R. 
350.— CAN. 

.J— Bkecitt v. ELef- 

ff.l, [1923] 3 D. L. R. 40 ; 2 W, W. R. 
1 135. — CAN. 

k iii. .1 — Imperial Bank 

of Canada v. Dennis, [1925] 3 D. L. It. 
488 ; 57 O. L. R. 203.— CAN. 


■J. Memlier of syndicate.}— An in* 
dorsement by on© of the members of a 
syndicate, carrying on the business of 
travelling a stallion, in tho 
name of a promissory note made pay- 
able to tho syndicate or its ordor : — 
Held : to be a valid Indorsement. — 
Riley t>. Herd. (19261 2 D. L. R. 737 ; 
[19251 2 W. W. R. 286 ; 19 Saak. L. R. 
300.— CAN. 


PART XL SECT. 15, SUB-SECT. 8.— A. 

1811 i. Must be written on instrument 
— Writing on face of nolo.}— Where the 


intention of all parties is that 
tur© is for the purpose of indorsement, 
it makes no difference where the 
signature is placed. — Semonin v. 
PniLroN, 11922] 2 W. W. R. 1280 ; 06 
I). L. R. 673.— CAN. 

■k. Allonge.) — Before finding 

that a sheet of paper is on allonge to a 
promissory note, tho ct. should 
scrutinise tho evidence A material 
with the greatest care, A the evidence 
in favour of such a finding should bo 
of the strongest character. — Barney 
v. Lauzon. (1923) 3 D. L. R. 140. 

2 W. W. R. 19.— CAN. 

1313 i. Must be signed — Name mis- 
spelt — Jn cheque — Name jrroperly spelt 
in indorsement.) — Although the word 
” limited ” bo omitted from a payee 
co.’s name in a cheque, there being no 
doubt of the co. being the intended 
payee, an indorsement of the cheqne is 
effective by the proper signature of 
tho payee on the bock of it. — U nion 
Bank of Canada v. Tattkrball. 
[1920] 2 W. W. K. 497 ; 62 D. L. It. 
407 ; 15 Alta. L. R. 350.— CAN. 

PART XI. SECT. 15, SUB-SECT. 8.— E. 

•1. After adinmcc made — Helalion 
back.}— 'Held : the indorsement related 
back to tho time when the note nae 
given A the money paid. — Canadian 
Bank of Commerce v. Colwell (1023), 
56 N. 8. R. 347.— CAN. 


PART XI. SECT. 15, SUB-SECT. 4. 

1856 I. ” Pay to order of M. 

Bank to credit of ** payee.) — Held : a 
restrictive indorsement, A tho indorsee 
A holder is not entitled to recover from 
the maker, who has paid in good faith 
the amount of the note to the payee.- 
Merchants Bank of Canada v. 
Brett, 11923] 2 D. V. K. 264 ; 32 Man. 
L. R. 629 ; [1923] 1 W. W. R. 607.— 
CAN. 


PART XI. SECT. 17. 

1367 111. Apparent cancellation 

of indorsement.}— -Held : it la for the 
holder to prove in order to establish 
his title by reason of Bills of Exchange 
Act. 68. 143, 144, that the apparent 
cancellation was not Intended to be one. 
— Royal Bank of Canada e. Allen, 
[1919] 8W.W.R. 1063 ; 49 D. L. R. 
672 ; 16 Alta. L. R, 171.— CAN. 
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Part XII. — General Duties of Holder. 


1388. Add. Annotation : — Mantel. The St. Georce, 
[1926] P. 217. 

1307. Add. Annotations : — Retd. Jaeger v. Jaeger 
Co. (1927), 44 B. P. C. 437;' Sassoon v. 
International Banking Corpn., [1927J A. t\ 
711. Mentd. Maclaine v Eccott (1924), 132 
L. T. 173 ; Buerger v. New York Life Assce. 
(1927), 96 L. J. K. B. 930. 

1407. Add. Annotation : — Refd. Joachimson v. 
Swiss Bank Oorpn., [1921] 3 K. B. 110. 

1418. Add. Annotation : — Mentd. Joachimson v. 

Swiss Bank Corpn., [1921] 3 K. B. 110. 

1459. Add. Annotation : — Refd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. | 

1461. Add. Annotation : — Refd. Baines v. National 
Provincial Bank (1927), 90 L. J. K. B. 801. 

1463. Add. Annotation : — Refd. Baines v. National 
Provincial Bank (1927), 90 L. J. K. B. 801. 


1488. Add. Annotation: — Mentd. Baines v. 
National Provincial Bank (1927), 90 L. J. 
K. B. 801. 

1628. Add. Annotation : — Mentd. Brown v. Swan 
(1921), 37 T. L. R. 787. 

1629. Add. Annotation : — Mentd. Sutters v. Briggs, 
[1922] 1 A. C. 1. 

1637. Add . Annotation : — Mentd. Joachimson v . 

Swiss Bank Corpn., [1921] 3 K. B. 110. 

1664. Add. Annotation: — Mentd. Robinson r. 

Midland Bank (1925), 41 T. L. It. 402. 

1688. Add. Annotations: — Mentd. Goldman v. Cox 
(1924), 40 T. L. R. 741 ; Jones v. Waring & 
Gillow, [1926] A. V. 670. 

1715. Add. Annotation : — Refd. Brown v. Swan 
(1921), 37 T. L. R. 787. 

1751. Add. Annotation: — Mentd. Baines v. 

National Provincial Bank (1927), 96 L. J. 
K. B. 801. 


Part XIII. — Liability of Parties. 

1983. Add. Annotations: — Refd. Re Wait, [1927] 1993. Add. Annotation : — Refd. Joachimson v. 
1 Ch. 606. Mentd. Ratner v. London Joint Swiss Bank Corpn., [1921] 3 K. B. 110. 

City & Midland Bank (1922), 38 T. L. R. 253. 1994. Add. Annotation Consd. Re Swinburne, 

Sutton v. Foathoriey (1925), 70 Sol. Jo. 64. 


PART XII. SECT. 2, SUB-SECT. 2.— 
A. (b). 

1482111. .1 — Cheque In circula- 
tion six months : — Held : an un- 
reasonable time Sc not recoverable. — 
Ballkm v. Fried, [1923] 4 D. L. It. 
1203.— CAN. 

1484 U. Cherue mislaid — Delay 

not causing damage.] — Held : the 
drawer was not discharged by tho 
cheque not having been presented 
within a reasonable time. — Kino & 
Boyd ©. Porter, [1925] N. 107. — IR. 


PART XII. SECT. 2, SUB-SECT. 7.— 

B. (a). 

1530 wcv. Acceleration 

of date of payment. 1 — (1) A promissory 
note In the body of it made payable 
at a particular place must be presented 
for payment there, before an notion 
thereon is brought against the maker. 
(2) Tho fact that the date of payment 
has been accelerated by virtue of a 
collateral agreement does not render 
presentment unnecessary. — Morgan ©. 
Shaw, [1926] 1 D. L. R. 828 ; [1926] 
1 W. W. R. 483 ; 36 B. C. R. 454.— 
CAN. 


PART XII. SECT. 2, SUB-SECT. 9. 


1563 11. - 
ceased to exist.] 
(1920), 47 O. 
427.— CAN. 


Specified place having 
—Sparks v. Hamilton 
.. R. 55 ; 17 O. W. N. 


w I. Agreement for extension of 

time.} — Newman v. Browne (W. R.) 
Sc Son, [1925] 1 D. L. R. 676 ; 56 
O. L. R. 148.— CAN. 

un. Paget without funds.] — Held : 
non -presentment of a cheque did not 
affect the holder's right to recover, there 
being evidence that the maker had not 
funds to meet It Sc no evidence of 
damage to him through non -present- 
ment. — C low ©. Doull, [1920] 1 

W. W. R. 1060.— CAN. 


PART XII. SECT. 2, SUB-SECT. 10. 

gi. .]— GUNBOLLY V. K NOSTRUM, 

[1924] 2 \V. w. It. 382.— CAN. 

PART XII. SECT. 2, SUB-SECT. 11. 

p i. .] — Owing to the long period 

of time before presenting a note for 
payment, & in the ubsenoo of evidence 
of the circumstances under which it 
was given & Indorsed : — Held : tho In- 
dorser was discharged.— Bank of 
Montreal v. McNeill & McNeill, 
[1924] 2 W. W. It. 165 ; 33 B. C. K. 
263.— CAN. 

PART XII. SECT. 4, SUB-SECT. 1. 

•n. To accommodation maker — Of 
promissory note,] — Held: ho is not 
entitled to notice of dishonour, even 
though it be known to the payee that 
he is such a maker. — Codvillk Co. v. 
Jordan, [1922] 1 W. W. R. 1280 ; 03 
1). 2j. R. 694. —CAN. 

PART XII. SECT. 4, SUB-SECT. 6.- C. 

1807 1, Name of indorser 

wrongly stated.] — Held: under Bills 
of Exchange Act, a. 106, notice of dis- 
honour was dispensed with. — Brock & 
Patterson, Ltd. ©. Crockett, [1923J 
4 D. L. R. 1201 ; 66 N. S. It. 132.— 
CAN. 

PART XII. SECT. 4, SUB-SECT. 8.-B. 

1869 Hi. Express promise.] 

— An express promise to pay with full 
knowledge of tho facts & when the 
Indorser is aware that he has had 
no notice of dishonour is a waiver of 
his right to notice. — Canadian Bank 
of Commerce v. Brookdale Col- 
lieries, Ltd , [1923] 1*D. L. It. 3 38 ; 
1 W. W. R. 877.— CAN. 

18741. Coupled with 

request far time.] — Held : sufficient to 
hold him liable for payment not- 
withstanding the previous failure to 
give the statutory notice of dishonour. 
— Imperial Bank ©, Trusts Sc Gua- 

231 


I RANTER Co., [1921] 1 W. W. It. 801 ; 
67 I). L. It. 693 ; 10 Alta. L. It. 343.— 
CAN. 

a i. .] — If there is no 

express promise, yet there may he 
snob an admission of liability as to 
warrant tho ot. in inferring that notice 
wus actually received, & for this 
purpose it is net enough to show 
moreiv that the Indorser did not 
repudiate his liability.— -Canadian 
Bank op Commerce r. Brookdale 
Collieries, Ltd., 1 1923] 1 D. L. It. 
138 ; 1 W. W. It. 877.— CAN. 

1884 i. Agreement postponing 

time of payment — J Jet ween maker <('~ in- 
dorser.}— N ewman a. Browne (W. It.) 
6c Hon, [1925] 1 1>. L. It. 076; 66 

O. L. it. 148.— CAN. 

PART XII. SECT. 4, SUB-SECT. 9. 

1937 i. On liability of — Indorser.] — 
It no notice ut dishonour is given to 
the indorsor, he is discharged from his 
liability as against the payee. — 
Bimonin v. Philion. 11922] 2 w. W. It. 
1280 ; 66 1>. L. It. 673.— CAN. 

1937 ii. .] — Armhtrono- 

Looan Aoknov, Ltd. v. IChmann, 
[1923] 3 W. W. It. 806.— CAN. 

PART XII. SECT. 5, SUB-SECT. 1.— A. 

1946 1. General rule. }— Where the 
notes aie " foreign bills *’ under Bills 
of Exchange Act, s. 25, protect upon 
non-payment is necessary to hold the 
indorser. — Sharks©. Hamilton (1920), 
47 O. L. R. 55; 17 O. W. N. 427.— 
CAN. 

PART XII. SECT. 5, SUB-SECT. 1.— B. 

o l. .} — Bank of 

Toronto ©. Bennett (1925), 57 

O. L. It. 326.— CAN. 

PART XIII. SECT. 1. 

1994 i. Cheque — Not equitable assign- 
ment.] — Rowlatt ©. Garment (J. Sc 
G.) Manufacturing Co. (1921), 04 
D. L. K. 88 ; 49 O. L. R 166.— CAN. 
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upon which 
against him. 


1 Annotation :■ 
A. C. 625. 


2004. Add. Annotation : —Retd. \kf 1 >ni!ij>sVil>^ 

Steinstad v. Pearson (1027) KIT L T. 533. 

2040a. .]— Dunn (M.), Ltd. i . Jeffer- 

son, No. 677a, ante. 

2049a. On bills drawn against confirmed credit— 

Bills not presented to bank.]— Applts., mer- 
chants at Calcutta, sold goods to merchants 
in London at c.i.f. price, payment bj drafts 
against a confirmed ciedit, to be opened bj 
the buyers. On shipment of the goods 
applts. drew on the buveis bills payable to 
resps., who negotiated them with notice that 
they were drawn against a confirmed ciodd 
opened by the buyers with the E. B.inL. 

Applts. handed 1o resps. with the bills the 
shipping documents, also a memorandum 
describing the hills as U/A, i r , documents 
against acceptance, drafts. Ibsps. handed 
the documents to the buy* is against thui 
acceptances, whali were dishonoured upon 
maturity. Bcsps surd ajtjdi s as diaxu'i s of 
bills : f/rl/I : rasp-,, ne/e eniithd .. 
bound to float the description of the lulls as 
i>/\ drafts ns n direction to hand the dnni- 
i t touts to the dinners on them accept anco. <V 
applts had no defence, set-off or counterclaim 
m reaped of the loss of the rights which (hey / 9nQah 
would have had under the confirmed credit, / ArT77 7~7 
if the documents had been handed to the E. 

Bank for presentation.— Sassoon (M. A.) 

& Sons, J/td. v. International Banking 
Corpn., [1927] A. C. 711 ; 90 L. J. P. C. 

153 ; 137 L. T. 501, P. C. 

2060. Add. Annotation : — Refd. McDonald v. Nash. 

[1924] A. C. 625. 

2070. Add . Annotation : — Refd. McDonald v. Nash, 

[1924] A. C. 626. 

2088. Add . Annotation : — Consd. McDonald v. 

Nash, [1924] A. O. 626. 

2092. Add . Annotations : — Dlstd. McDonald v. 

Nash, [1924] A. O. 626. Refd. Be Gooch, 

Ex p . Judd, [1921] 2 K. B. 693. 

2095. Add. Annotation : — Consd. Be Gooch, Ex p. 

Judd, [1921] 2 K. B. 693. 

2096. Add. Annotations : — Dlstd. Be Gooch, Ex p. 

Judd, [1921] 2 K. B. 693 ; McDonald v. 

Nash, [1924] A. C. 626. 

2096a. .] — J. sold certain goods to 

C., Ltd., of which G. was managing director 
& in wliich lie was largely interested. In 
payment for these goods J. drew a bill of 
exchange to his own order at throe months 
for £460 upon t 1 ., Ltd., who accepted it, A j 
it was indorsed by G. before J. had indorsed i 
it as payee, & his name appeared below that i 
of G. The bill was indorsed by G. in order , 
to enable J. to discount it, A for no considera- 
tion moving from J. to (1., who was to be 
under no liability to .1. The bill was dis- 
counted by .l.’s bank & was not met at | 
maturity. An arrangement was subsequently 
made by wliich C., Ltd., paid £100 in cash 
to the bank in part satisfaction & the bank 
received two bills drawn by ,1. to lus own 
order & accepted by C.. Ltd., for £176 each 
at one month & two mouths respectively, j 
These bills were indorsed by G. before they 


i> IX 


were signed by J . either as drawer 
They were afterwards indorsed by I r 
name appeared on the bills below ti, r,< 
The first bill not having been met at m . . 

J. took it up A sued 0., Ltd.. & O " y ’ 
bill & recovered judgment, & aft'nA | 1 ' 
presented a petition in bkpey. in the , 
ct. against G., founded on the judgmem hht 


a receiving order wtu> „ 
On appeal : — Held : (|).|. 


authority under 1882 Act, a. 20, to fil) m , 
own name as drawer & payee ; (2) thm was 
sufficient consideration passing from r i net 
to entitle J. to sue G. on the bill notw,th 
standing the order m which the signature,, 
appeared on the bill ; (3) by reason of the 
agreement between J. & G., G. could not 
have set up any defence against . 1 . .uismir 
out of his own prior indorsement ; ( n the 
judgment, debt was a good petitioning 
creditors debt & the receiving or, hr was 
rightly made. — Re, Goocn, Ex v 
[1921] 2 K. B. 693 ; 90 L. J. K. B. 932 
L. T. 583 ; rif)21] B. & C. R. 100, O. A. 

■As to (1) Apld. McDonald v. Nash, 


-.] — In May, 
sold to A. hr. C!n . 10.000 OOROG f 
at the price of 10s. per case , cash against 
delivery order. A. & Co., being unable to 
find the money, applied for financial assist- 
ance to resps., who undertook as between 
themselves & A. & Co. to find 76 per cent, of 
the money, there being then about 16,000 
cases which had not been taken up. On 
Aug. 10, 1920, at a meeting between applts., 
resps. & A. & Co., it was agreed that resps. 
should indorse a series of eight bills of 
exchange, seven for £1,000 each & one for 
£117 odd, to be drawn by applts. on A. & Co. 
payable six months after date to applts.’ 
order, <fc that applts., in consideration of 
the bills being duly indorsed by resps., should 
hand to resps. delivery orders for the balance 
of the cases. These bills were at onee drawn 
by applts. on A. & Co. expressed to be pay- 
able to applts.’ order, «fc were accepted by 
A . & Co & indorsed by resps. Room was left 
above the name of resps. tor the indorsement 
of the name of any person to w r hom applts. 
should direct payment. Resps. then handed 
the bills to applts. in exchange for the 
delivery orders. One bill having been dis- 
charged, applts. shortly before the remaining 
bills became due indorsed their name as 
payee on the bills above resps.’ signature. 
Applts. duly presented the bills to A. te Co., 
who dishonoured them. They then gave 
notice ot dishonour & claimed payment from 
resps., who denied liability. In an action 
by applts. to recover the amount of the bills 
against resps. as indorsers: — Held: (1) on 
the facts resps. must be taken to have in- 
tended to make themselves liable to applts. 
on the bills ; (2) the bills, when handed to 
applts., were wanting in a material par- 
ticular within 1S82 Act, s. 20, by reason of 
the absence of any indorsement by applts. 


PART XIII. SECT. 3, SUB-SECT. 1. 

2062 ii. — .1 —Lrk t>. Bi.aki , 

[1024] 4 D. L K. 3C0 ; 50 O. L. V. 
310.- -CAN. 


PART XUI. SECT. 4, SUB-SECT. 1.- A. 

2058 v. .] — An indorsement does 

not conclusively establish a liability 
to pay, but indorsement is primd 
facie evidence of an aprreemont to pav. 
-Lkk v. Biake, [10241 i P. L. R 


G39 , $.» O. L. R. 310.- CAN. 

PART XIII. SECT. 4, SUB-SECT. 2. 

2085 vi. Indorsement obtained by 

misrepresentation of draxccr — Negiiffcnce 
of indorser 1— Hancock & Co., Ltd. »*. 
Joh\8TO\i\ 119231 N ZL.R P39 — N.Z. 
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above the signature of reaps., & applts. had I 
implied authority to fill in their name 
payees, as they did, over the name of reaps. ; & 
when so filled up, the bills became retrospec- 
tively enforceable. — M cDonald (Gerald) & 
Co. r. Nasii & Co., [1824] A. C. 625 ; 03 
L. J. K. B. 610 ; 131 L. T. 428 ; 40 T. L. Tt. 
530 ; 68 Sol. Jo. 694 ; 29 Com. Cae. 313, 
H. L. 

fo (2) Refd Elliott r. Bax-Ironsidc, 11925] 
b K 450 ltbank Ca3q01 G * m ’ b * H * Schenkers - 

2097. Add . Annotations ; — Apld. Re Gooch, Ex p. 

J udd, [1921 ] 2 K. B. 593. Apprvd. McDonald 
v. Nash, [1924] A. 0, 625. 

2103. Add . Annotation : — Retd. McDonald i\ Nash, 
[1924] A. C. 625. j 

2111. Add. Annotation: — Generally, Mentd. Sns- ' 
soon v . International Banking Corpn., [19271 
A. C. 711. 1,1 

2116. Add. Annotation Mentd. He Wait, [19201 I 
Oh. 962. J 

2118. Add . Annotations : — Refd. The Kronprin- 
sessan Margarets, The Parana, etc., [1921] 

1 A. 0. 486. Mentd. Polkos v. King, [1923] 

1 K. B. 282 ; Laurie & Morewood r. Dudin 
(1926), 134 L. T. 309. 

2136. Add. Annotation : — Mentd. Brown v. Swan 
(1921), 37 T L. B. 787. 

2145. Add. Annotation : — Mentd. Bowling v. Camp 
(1922), 128 L. T. 312. 

2161. Add. Annotations : — N.F. Uliendalil r. Pauk- 
hurst Wright (1923), 39 T. L. K. 028 ; Peyrae ' 
v. Wilkinson, [19211 2 K. B. 160. Refd. He 1 
Ohesterman’s Trusts, Mott v. Browning, 
[1923] 2 Oh. 400. | 


2169. Add. Annotation : — Refd. Robinson v. Marsh 
[1921] 2 K, B. 640. 

2176. Add. Annotation : — Mentd. Swift v. Board of 
Trade (1924), 93 L. J. K. B. 529. 

2205a. Illegality of payment 

during war.] — Bills of exchange which were 
accepted before the war, & which became due 
after war was declared, were held by the 
drawer, who was resident in Germany, & was 
an enemy for the purpose of the Trading with 
the Enemy Acts. After the declaration of 
peace the holder sued the acceptors, claiming 
interest from the dates when the bills re- 
spectively matured : — Held : as there was 
no broach of duty in not paying the bills as 
long as the war continued, & as payment did 
not become legal until the declaration of peace 
with Germany on .lan. 10, 1920, interest was 
only recoverable from that date. — BiEDER- 
mann v. Allhausrn & Go. (1921 ), 37 T. L. R. 
662. 


2214. Add. Annotation 

Grands Etablisseme 
Plage v. Baumgarl 
789. 

2225. Add. Annotation 

Iiusso -Asiatic Bank, 

2229. Add. A n notation 
ternntional Banking 

2249. Add. Annotation : - 
Steinstad v. Pearson 

2256. Add. Annotation 
ternntional Banking 


- Mentd. Roc. Anon, des 
uds do Touquot Paris- 

(1927), 96 B. J. K. B. 

Folld. Dresdner Bank v. 
[1923] 1 Gli. 209. 

- Mentd. Sassoon v. Tn- 
Gorpn., [1927] A. G. 711. 

—Refd. Akt. Dampskibs 
(1927), 137 li. T. 533, 

—Mentd. Sassoon v. Tn- 
Corpn., [1927] A. 0. 71 I. 


Part XIV- 

2269. Add. Annotation : — Mentd. Robinson v. 

Marsh, [1921] 2 K. B. 640. 

2280. Add. Annotation : — Refd. Moci^l^ des ITotels 
Le Touquet Paris-Plage v. Gnminings, [19221 
1 K. B. 451. 

2286. Add. Annotation Mentd. SoricHe des 


Discharge. 

B(tU*ls Be Touquet Paris-Plage ?;. Gummings, 
[1922] 1 K. li. 151. 

2308. Add. Annotation : — Refd. Soci^t^ des Hotels 
Be Touquet Paris-Plage v. Gummings, [1922] 
1 K. B. 451. 

2314. Add. Annotation Refd. Rocidtd des II6tels 


PART XIII. SECT. 6. 

2098 v. -.] — P utKLR Wood 

&. C’o., Lip. r. Richard*' (1925), 4G 
N. L. It. 277.— S. AF. 

2098 vi. 1 — It atoned 

promissoty notes Id fa\our of H. S. 
aluo atoned the notes below Tt ’h 
signature as “ auroty A: co-principal 
dobtor in solidum ” — Tit Id * S.’h 
liability was that of n aurotv fir uot of 
a joint maker with It — Sm li.R v. 
Rnmww (11126), 47 \ L It. 149.— I 
S, AF. 1 

y i. . ] —A person who has 

placed his «ltmature on a piomissory 
note below that of the maker In the 
place where the maker usually sitfus, 
without adding anything to indicate 
that he has stoned as indorser onl>, 
will be held to be a maker unless there 

is r^"" 4 **•« ‘ 

he was hot. — Tmoc.s r. Em.uhh, fl924] 

4 D. L. It. 937 ; 3 W. W. It. 5GG. - 
CAN. 

2101 xxii. .] — A per 

son who has placed his signature on 
the back of a promissory note, before j 
delivery to or indorsement by tho 
payee, is liable as surety under an 
aval, & is not in the position of an 
ordinary indorser. — M oti 8c Go. v. 


( 1 Vs~ij M Vi 'liiEhiEE, 11921 J App. i> 
720 S. AF. 

2101 xxiii. — - | \ T*« 

j son who ii idol sts his nani( on a pin 
imsso!\ note befon n< gotiat inn tin r«of 
not »n imiorei. but ,in a rut oi 
suretY for the maker ('\*-umiii i 
Aluixuw (1925;, i(> A J, It 1 .» I 
S. AF. 


PART XIII. SECT. 10. 

1 1. — — A otr signed by nvuti / 

in fori principal — Lia tie an maker. J 
, Kkahi.k r. Ci f M\iiNOH be Leopold 
j (1921), G7 I). L. it. 707. -CAN. 

! PART XIII. SECT. 11, SUB-SECT. 2.— 
| A. 

1 2177 ii. .] PrBMc Truh- 

TKK V. GLAD8TOVK, 11921 J N. Z. L. It 
224.— N.Z. 

PART XIII. SECT. 11, SUB-SECT. 3. 

2227In. .h lltld: uh dofts . 

the inakerb of the note, \vi re hound 
without protest, the notarial fees could 
not be recovered from them. Gowanm 
Crocker Press Co. (1920;, 4(3 
O. L It. 24 ; 50 O. L. R. 58. CAN. 
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PART XIII. SECT. 11, SUB-SECT. 6. 

b. Add “ 10 find, on olliei grounds, 

.i;s c k nr,." 

PART XIV. SECT, 2, SUB-SECT. 4. 

l i. Mortgage to secure present d’ 
future advances (liven during rurrvncy 
of note ] Udd • the rntgo. not being 
st nr t ] \ t m \ tensive with tho note, the 
uriii dy <m the note was not inortrod 
in tlm 1 1 1 1 be deft was liable. — 
O’Ni ill r Lye, [1923] N. Z. L. R. 
10,19. -N.Z. 

sp. Pa unit hi undtr garnishment pro- 
ne dings by judgment creditor of payer.] 
- Held' in 1 lie eireumstaneeH no answer 
to the indorweo'H claim — (’low v. 
Pot LE, [1920] 1 \\. W. J{. 1000. — 
CAN. 

sr. \edes t/meti to secure advances 
— Made in prepetyme nt of purchase- 
money Delivery oj goods. ] Held: 
tho payees wcie entitled to recover the 
balance due on the first note given 
prior to f tie contract, but oa regards the 
.notes given subsequently the goods 
delivered must be credited against the 
ml varices made, 8c tho plea of payment 
must prevail. — T frkk Co. v. Eureka 
Lumber Co. (1922), 55 N. S. R. 441.— 
CAN. 
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Le Touquet Paris-Plage v. Cummings, [1922] 
1 K. B. 451. 

8818a. Agreement to pay money — Consideration 
uncertain*] — A beneficiary under testator’s 
will was a debtor of his who had owed him 
money under a promissory note given in 
1877, & had, in 1882, entered into an agree- 
ment with testator to pay him a certain sum 
of money for which no distinct consideration 
could be clearly ascertained : — Held : (1 ) 

there was a presumption of law that the 
promissory note had been discharged by 
accord & satisfaction on the entrance into 
the later agreement ; (2) there was no pre- 
sumption that the money still due under the 
agreement had been forgone by testator. — 
Woodcock v. Eames (1925), 09 Sol. Jo. 444. 

2362. Add. Annotation : — Refd. Jones v. Waring 
A Gillow, fl920] A. C. 670. 

2364. Add. Annotations: — Dlstd. Goldman v. Cox 
(1924), 40 T. L. R. 744. Refd. Jones v. 
Waring <fc Gillow, [1926] A. 0. 070. 

2368. Add. Annotations Refd. Jones v. Waring 
& GiJlow, [1920] A. O. 070. Mentd. Holt v. 
Markham (1922), 128 L. T. 710. 

2370. Add. Annotations : — Refd. Jones v. Waring 
& Gillow, [1920] A. C. 070. Mentd. Holt v. 
Markham, [1923] 1 K. B. 504. 

2896. Add. Annotation : — Mentd. Fettes v . Robert- 
son (1921), 37 T. L. R. 581. 

2416a. Verbal agreement for aooeptance 

of oompositlon. ] — Pltf. was the holder of a 
bill of exchange accepted by deft, for goods 
supplied. Before the bill became due deft, 
had made a verbal offer to his creditors to 

S ay a composition in discharge of his 
abilities. At a meeting of the creditors, 
which was attended by pltf.’s agent, the 


creditors passed a resolution accepting deft.’e 
offer. The resolution was reduced to writing 
& was signed by a number of the creditors, 
including pltf.’s agent, but not by deft. The 
creditors subsequently executed a deed 
assigning their debts to deft/s solr. in con- 
sideration of deft.’s solr. paying the amounts 
owing to them under the composition. Pltf. 
was not a party to that deed. In an action 
by the holder of the bill against the acceptor, 
for the amount of the bill : — Held : upholding 
a contention of pltf., which was not raised in 
the cts. below, 1882 Act, s. 62, had not been 
complied with, as pltf. had neither renounced 
his rights under the bill in writing, nor 
delivered the bill up to the acceptor &, there- 
fore, pltf. was entitled to recover the full 
amount of the bill. — Rimalt v. Cartwright 
(1924), 93 L. J. K. B. 823; 132 L. T. 40; 
40 T. L. R. 803; 68 Sol. Jo. 788; [1924] 
B. & C. R. 239, C. A. 


; — Mentd. Brown v. 

, 787. 

2473. Add. Annotation : — Refd. McDonald t?. Nash, 
[1924] A. 0. 025. 

2485. Add. Annotation : — Mentd. Bowling v* Camp 
(1922), 128 L. T. 342. 

2518. Add. Annotation : — Mentd. Joachimson v . 

Swiss Bank Corpn., [1921] 3 K. B. 110. 

2552. Add. Annotations : — Mentd. New York life 
Inscc. v. Public Trustee, [1924] l Ch. 15 ; Re- 
publica do Guatemalan. Nunez, [1927] 1 K. B. 
009. 

2556. Add. Annotation : — Mentd. Soci^td des 
Hotels 1 je Touquet Paris-Plage v. Cummings, 
LI 922] 1 K. B. 451. 

2686. Add. Annotation : — Refd. McDonald v. Nash, 
[1024] A. C. 625. 


Part XVIII. — Conflict of Laws. 


2775. Add. Annotations : — (lenerally. Mentd. Mac* 
laine v. Kccott (1924), 132 L. T. 173; Buerger 
i). New York life Assoe. (1927), 90 L. J. K. B. 
930 ; Jaeger v. Jaeger Co. (1927). 41 R. P. C. 
437 ; Sassoon r. International Banking Corpn., 
(19271 A. C. 711. 

2779. Add. Annotation : — Refd. Soc. Anon, des 
Grands EtablisseinentH do Touquet Paris- 
Plnge r. Baumgart (1927), 9(1 L. J. K. B. 789. 


2781. Add. Annotations: — Dlstd. Soc. Anon, des 
Omnda Etablisseraents de Touquet Paris- 
Plage v. Baumgart (1927), 90 L. J. K. B. 789. 
Mentd. Aksionairnoye Obschestvo A. M. Lu- 
ther v. Sagor, [1921] 3 K. B. 532; Robinson 
v. Marsh, [1921)2 K. B. 640. 

2783. Add. Annotations : — Apld. Soc. Anon, des 
Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 90 L. J. K. B. 789. 


PART XIV. SECT. 4. 


2401 i. Atxnhat timr- -Hr fore maturity 
— No necessity for evidence of discharge 
to be in writing. 1 —Lyons t\ Hmith, 
[1922) 3 W. W. K. 684 ; 70 D. L. K. 
101. -CAN. 


PART XIV. SECT. 7, SUB-SECT. t. 

2458 ii. - — Decreased.] —Held : 

a material alteration.- -Rkij.amy r. 
roRTKK (1913), 13 1>. L. It. 27h: 4 
O. W. N. 1171 ; 28 O. L. It. 572. -CAN. 


PART XIV. SECT. 9. 

2568 I. Release of one.) — In an 

action on a promissory note by the 
original payee against two Joint 
makers. It 1 h no dofenoo for one of the 
makers, In the absence of any writing 
or delivery up of the note, to allege 
that he has been verbally released by 


the payee. — G oodman i\ Armstrong 
(1920), 47 N. Jj. It. 452. — S. AF. 


PART XIV. SECT. 11. 

First note destroyed.} 

Held : the original indebtedness was 
discharged & the second note was not a 
renewal but a satisfaction. — C ktstal 
v. aiMoviTOH (1922), 70 D. L. R. 861. — 
CAN. 


PART XIV. SECT. 12, SUB-SECT. 1. 

2639 t a. .] — The relation 

of principal & surety is created by 
indorsement of a bill for aocommodr 
tion, & if a creditor discharges the 
principal debtor, the surety is also dis- 
charged. — H arri« v. Lkrner. 11924] 2 
D. L. It. 518; 30 11. L. N. S. 03. — CAN. 


PART XIV. SECT. 12, SUB-SECT. 3. 
•t, Deposit with creditor of seeuri 


ties as •collateral to notes — Securities 
entrusted to principal debtor for collec- 
tion. 1 — Premium -notes, indorsed by 
G. Sc F., were deposited with plti. 
as security collateral to two notes made 
by G. & Indorsed by F. Pltf . ontruBted 
some of those notes to G. for collec- 
tion, Sc G. failed to pay over all that 
be collected : — Held: both G. & F. were 
liable.— Ho utlry v . Gorman Sc Coran 
(1920), 47 O. L. R. 420; 18 O. W. N. 
173. — CAN. 


PART XVI. SECT. 3. 

•v. Instrument taken in good faith.] 
— Pltf. bought stolen bearer bonds in 
good faith: — Held: pltf. had acquired 
a good title.— G arry v . Dominion 
Manufacturers, Ltd., [10251 l 
D. L. R. 99; 58 O. L. H. 169.— 
CAN. 
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Mentd. Akslonairnoye Obschestvo A. M. Lu- 
ther v. Sagor, [1921] 3 K. B. 532. 

2784. Add. Annotation*: — Apld. Soc. Anon, dm 
Grands Etablissemente de «Touquet Paris* 
Plage 9. BaumgArt (1927), 96 L. J. K. B. 789. 
Mentd. Sutters v. Briggs, [1922] 1 A. 0. 1. 

2789. Add. Annotations : — Refd. Koechlin v. Kes- 
tenbaum, [1927] 1 K. B. 889 ; Bepublica de 
Guatemala v . Nunez, [1927] 1 K. B. 669. 

2790. Add. Annotation: — Refd. Koechlin v. Kes- 
tenbaum, [1927] 1 K. B. 889. 

2791a. Validity of indorsement — Liability of 

acceptor in England.] — A bill of exchange 
was drawn in Prance by E. upon resps. in 
London to the order of M. It was sent to 
London, was accepted by resps. payable at a 
London bank, to returned to France, where 
it was indorsed by E. in his own name, on 
behalf, to with the authority, of M., to applts. 
On presentation for payment, resps. refused 
to meet it on the ground that it did not bear 
the indorsement of M., the payee, but merely 
the indorsement of E. In an action on the 
bill against resps. as acceptors evidence was 
given that by French law an indorsement 
might be validly made by a duly authorised 


agent signing his own name : — Held : applts. 
as indorsees obtained a good title to the bill 
by virtue erf 1882 Act, s. 72, to were entitled 
to recover the amount thereof from resps. 
as acceptors, — K oechun et Cie. v. Kesten- 
battm Brothers, [1027] 1 K. B. 889; 96 
L. J. K. B. 675; 137 L. T. 216 ; 43 T. L. R. 
352 ; 32 Oom. Cas. 267, 0. A. 

2792. Add. Annotation : — As to (2) Consd. Bepub- 
lica de Guatemala v. Nunez, [1927] 1 K. B* 
669. • 

2794. Add. Annotations : — Apld. Koechlin v. Kes- 
tenbaum, [1927] 1 K. B. 889 ; Refd. Bepub- 
lica de Guatomala v . Nunoz, [1927] 1 K. B. 
669. 

2800. Add. Annotation : — Mentd. McDonald t>. 
Nash, [1924] A. O. 025. 

2812. Add. Annotations : — Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 
Mentd. Perl&k Petroleum Maatschappij v. 
Deen, [1924] 1 K. B. 111. 

2814. Add. Annotation : — Mentd. The Colorado, 
[1923] P. 102. 

2824. Add. Annotation : — Refd. Bepublica do 
Guatemala v. Nunez, [1927] 1 K. B. 669. 


Part XIX.- 

2846. Add. Annotation : — Mentd. Sutters v. Briggs, 
[1922] 1 A. C. 1. 

2847. Add. Annotations : — Generally , Refd. Sutters 
v. Briggs, [1922] 1 A. C. 1 ; Re Farrow’s Bank, 
[1923] 1 Oh. 41 ; Importers Co. v. Westminster 
Bank, [1927] 2 K. B. 297. Mentd. British to 
North European Bank v Zalzstein, [1927] 
2 K. B. 92. 

2849. Add. Annotation : — Consd. London to Mont- 
rose Sliipbuitding to Repairing Co. v. Barclays 
Bank (1925), 31 Oom. Gas. 67. 

2850. Add. Annotation : — Refd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775. 


-Cheques. 

2851. Add. Annotations : — Refd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1921] 1 K. B. 775. Mentd. Goldman 
v. Cox (1924), 40 T. L. R. 423; Australian 
Bank of Commerce r. Perel, [1920| A. C. 737 ; 
Jones v. Waring to Gillow, 11926] A. O. 670. 

2852. Add. Annotations : — Apprvd. Sutters v. 
Briggs, L1922J 1 A. C. 1. Retd. Brown u. 
Swan (1921), 37 T. L. R 787. Mentd. 
Jell re y v. Bamford, [1921] 2 K. B. 351; 
Maskell v. Hill, 1 1 92 ' } 3 K . B. 157 ; Robinson 
v. Marsh, [1921 ] 2 K. B. 610 ; Cohen v. Hull, 
[1922] 2 K. B. 37 ; Ford v. Blurton, Ford v. 
Sauber (1922), 38 T. L. R. 801 ; Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. 


Part XX. — Negotiable Instruments other than Bills of 


Exchange, Promissory 

2862. Add. Annotation : — Mentd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775. 

2866. Add. Annotation : — Mentd. New York Life 
Insce. v. Public Trustee, [1024] 2 Ch. 101. 

2891. Add. Annotations: — As to (1) Refd. Re- 
publica de Guatemala v. Nunez, [1927] 1 
K. B. 669. Ae to (2) Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

2893# Add. Annotation : — Mentd. Re Richards, 
Jones v. Rebbeck, [1921] 1 Ch. 513. 


Notes, and Cheques. 

2902. Add. Annotation : — Mentd. Lowtlier v. Har- 
ris, [1927] 1 K. B 393. 

2908. Add. Annotation : -Mentd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

2911. Add. Annotations : — Refd. Commonwealth 
Trust v. Akotey (1925), 94 L. J. P. C. 107. 
Mentd. Diamond Alkali Export Corpn. v. 
Bourgeois, [1921] 3 K. B. 443 ; McDonald v. 
Nash, [1924] A. C. 625; Jones v. Waring to 
Gillow, [1920] A. 0. 070. 


PART XX. SECT. 8, SUB-SECT. 7. 
•w. Lien note.] — Held: not a pro- 
missory note. — C anadian Bank or 


Commerce v. Johnson, [1925] 4 

D. L. K. 611 ; [1925] 3 W. W. R. 328.— 

CAM. 


sx. — .]-£!( Id: a promissory 
note.— M etcai^e v. Adair (Man.), 
[1926] 4 D. L. II. 487 ; [1926] 2 

W. W. It. 813.— CAN. 
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Part XXI.— I.O.U.’s. 


2924. Add . Annotations : — Apld. Soc. Anon, dos 
Grands Etabhssement s do Touquet Paris- 
Plage v. Baumgart (1927), 9ft L. J. K. B. 789. 
Mentd. Aksionairnovo Obschestvo A. M. 
Luther v. Bagor, [1921] 3 K. B. 532. 

2928. Add. Annotation -Mentd. Camillo Taqk 


S.S. Co. v. Alexandria Engineering Works 
(1921), 38 T. L. It. 134. 

2929. Add. Annotation : — Mentd. Camillo Tank 
S.S. Co. v. Alexandria Engineering Works 
(1921), 38 T. L. R. 134. 


Part XXII, 


Actions on and in Connection with Negotiable 
Instruments. 


2978. Add. Annolalum : — Mentd. Robinson 
Marsh, |1021] 2 K. B. 040. 

2996. Add. Annotation : — Mentd. Robinson 
Marsh, [19211 2 K. B. 040. 


3053. Add. Annotation : --Mentd. Jones v . Waring 
A Gillow, [1925] 2 K. B. 012. 

3056. Add. Annotation Refd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775. 


Part XXIII.-- Securities for 

3120. AM. Annotations : An Iv (2) Refd. Alim I 
v. Southern lfj. (1025), 42 T. L. It. 31. I 


Negotiable Instruments. 

67 )u rally. Mentd. Ellis' Trustee v. Dixon 
Johnson, [1021] 2 Cl 1 . 451. 


Part XXV.— Stamp Duties. 


3125. Add. Annotation Refd. Midland Bank r. 
1. 1L Comrs., (19271 2 K. B. 405. 

3126. Add. Annotation : — Midland Bank r. 1 . M. 
Comrs., 1 19271 2 K. B. 405. 

3127. Add. Annotation Mentd. Garrard v. 
James, 1 1025] Ch. 010. 

3146a. “ Chequelet.”] — A bank issued documents 
to its customers in the form of receipts loi 
payment by them to the customer of sums 
under £2, A: agreed with its customers that 
they would pay to persons presenting these 
documents to them signed In a customer tin* 
sums named therein A: Mould debit the cus- 
tomer's account therewith, it being their 
avowed intention that the documents should 
be used for the same purpose as cheques, A. 
tin* object being to avoid the stamp dut> oil 
cheques:- 71 rid : the documents Mere hills 


of exchange within Stamp Act, 1891 (c. 39), 
s. 32.— Midland Bank, Ltd. r. Inland 
Revenue Comks., [1927] 2 K. B. 465; 96 
137 L. T. 817; 43 T. L. B. 

1 3170. Add. Annotation Mentd. Allen v . Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

3172. Add. Annotation : — Refd. Lemon v. Austin 
Friars Investment Trust (1925), 133 L. T. 
790. 

3173. Add. Annotation : — Refd. Midland Bank v. 
1. R. Comrs., [1927] 2 K. B. 405. 

3175. Add. Annotation : — Mentd. Jones v. Waring 
A Gillow, [1926] A. C. 070. 

3209. Add. Annotation : — Mentd. Joacliimson v . 

Swiss Bank Corpn., [1921] 3 K. B. 110. 

3240. Add. Annotation : — Mentd. Koechlin v. Kes- 
tonbaum, [1927] 1 K. B. 889. 


PART XXII. SECT. 1. 

2961 via. - .] John- 

son v. Richardson, 119221 3 W. W\ It. 
463. - CAN. 

PART XXII. SECT. 7. 

•y. Pleading — Striking out- When 


I ordttui.]— Nki I) lies r. Slovvrp, ri922] 
2 \V. \V. K. G49 ; GO 1). L. K. 273 ; 
15 Sftsk. L. R. 448. — CAN. 


»t. JHscovery — Examination for — 
Actum by indorsee .] — Emtike Finan- 
ciers. ltd. t>. Nance, [1920) 1 

,\V. W. R. G94 ; 61 D. L. Ik 231 — CAN. 


PART XXV. SECT. 4 , SUB-SECT. 8. 

— C. 

3263 v. .] — An unstamped cheque 

is admissible in evidence & may amount 
to an earnest or part payment. — S ykes 
t>. Geck, [1920] 1 W . \V. R. 741.— CAN. 
* 
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VoL VIL — Cases 6—93a. 


BILLS OF SALE. 

Part I. — Objects and Application of Bills of Sale Acts. 

6. Add. Annotation : — Retd. National Provincial 7. Add. Annotation : — Mentd. French v. Gething, 
& Union Bank of England v. Jindsell (1021 ), 11922] 1 K. B. 236. 

91 I,. J. K. B. 196. 


Part II. — What Transactions are Bills of Sale and require 

Registration. 


11. Add. Annotation : — Refd. French v. Gething, 

[1922] 1 K. B. 236. ( 

12. Add. Annotation : — Mentd. National Pro- i 
vincial & Union Bank of England v. Jindsell 
(1921), 91 L. J. K. B. 196. 

15a. Sale — Re-letting to seller.] — British* 

Railway Traffic & Electric Co. v. Jvaun, 
L1921J W. N. 52. 

35. Add. Annotation:— Refd. lie Wait, 1 1927] 

1 Ch. 606. 

41. Add. Annotation: — Refd. National Pro- I 
vincial & Union Bank of England v. lindsell 
(1921), 91 L. J. K. B. 196. 

42. Add. Annotation : — Mentd. French v. Gething, 
[1922] 1 K. B. 230. 

44. Add. Annotations : — Expld. & Apld. French 
v . Gething, [1922 J 1 K. B. 236. Mentd. 
Canvey Island Comrs. r. Preedy, [1922] 1 Ch. 
179. 

52. Add. Annotation : — Mentd. Stephenson r. 

Thompson, [1924] 2 K. B. 240. 

82. Add. Annotations : — As to (1) Consd. Wriglit- 
son v. McArthur A. Hutchisons, [1921J 2 
K. B. 807. As to (2) Refd. Wrightson r. 
McArthur & Hutchisons, [1921] 2 K. B. 
807. 

90. Add. Annotations : — Apld. lie Allester, [1922] 

2 Oh. 211. Mentd. Wrightson v. McArthur | 
& Hutchisons, [1921] 2 K. B. 807. 

93. Add. Annotation :— Refd. Wrightson r. 
McArthur & Hutchisons, [1921 ) 2 K. B. 
807. 

93a. Room on borrower’s premises.] — j 

Heft, co., in order to secure pltf. against loss | 


on a certain contract At in consideration of 
pltf. giving further time within which to pay 
for the goods, set aside certain specified goods 
in two rooms on defts.’ premise's, which worn 
locked up & the keys handed to pltf., no 
other goods being in those two rooms. The 
terms of the transaction were recorded in 
two letters written by deft. co. to pltf., one 
letter written befoiv the keys were handed 
over, & the second letter subsequently. The 
second letter contained the words . “ The 

goods to be locked up, the keys in your 
possession, A you to have the right to remove 
same as desired.” The eo. went into liquida- 
tion A- the liquidator claimed that the trans- 
action was invalid under Companies Act, 
19U8 (c. 69), s. 93 (1) (r), as being a charge* 
created or evidenced by an instrument which 
if executed by an individual would requins 
registration as a bill ol sale*. Pltf. brought 
an action claiming a declaration that the 
goods wore in his possession, A that he was 
entitled to remove them : Held : possession 
of the goods passed to pltf. by the delivery 
of the keys of the rooms in which they were 
locked up, notwithstanding that those rooms 
were on defts.’ p remises, inasmuch as defts. 
had conferred upon pltf. a licence to make 
the necessary entry in order to use the keys, 
which licence could not bo revoked, A there- 
fore the transaction was valid as against the 
liquidator, A pltf. was entitled to remove 
the goods. — Wrightson v. McArthur A 
JIUTomsoNH, [1921] 2 K. B. 807 ; 90 E. J« 
K. B. 812 ; 125 E. T. 383 ; 37 T. E. R. 575 ; 
65 Sol. Jo. 553 ; [192J] B. A C. R. 136. 


PART I. 

•a. Bills of Sale & Chattel Mortgage 
Act , R. S . Af., 1913 (c. 17)— iVo t 
applicable to mortgage of equity m 
mortgaged goods .1 — Tho above Act does 
not apply to a chattel intgo. which 
oxprosaly covers not the goods th«*m- 
solvos referred to therein but any 
interest or equity which nitgor. may 
have in them after the claim of a 
prior named mtgee. shall have boon 
satisfied. — Banque d*Hochelaga v. 
Bbownstone, 11925] 3 D. L. R. 17G; 
[1925] 2 W. W. K. 34S ; 35 Mud. L. R. 
02. — CAN. 

sb. Crop Payments Act , 1924 ( c . 147), 
ss. 2, 3 — Effect of — Alienation by land- 
lord, vendor or mortgagee .] — Re Crop 
Payments Act, Re Bills of Sale & 
Chattel Mortgage Act (1920), 30 
Man. L. R. 34 ; [1926] 2 W. W. R. 
844.— CAN. 


PART II. SECT. 1. 

10 ii. Add “ ri'V*U.> 11J20] J SN . W . K 
421." 

PART II. SECT. 2. 
so. Declaration reserving to maker 
powers of management d. disposition — 
No power in cestui quo trust to scizt 
take possession .] — Pcuulix u. 

Deputy Federal Taxation Comb. 
(1920). 28 C . L. R. 77.— A US. 


Allen - brourzic Lumber Co., Ltd. v. 
Summit Lake Lumber Co., Ltd., 

fill *> (II •» W W 1* RUf, PAM 


sd. “ Customer’s agreement ’ 
trust receipts.”]— Re Dominion Snii*- 
rriLDiM; A Repair Co., Ltd. (1923). 
3 (>. L. K. 485 ; 24 O. W. N. 30- 


PART II. SECT. 6, SUB-SECT. 4. 


PART II. SECT. 3, SUB-SECT. 2. 

28 i. Acid “ rcisd ., [1922] 3 \V. W. R. 
421.’* 

PART II. SECT. 4. 
t i. Goods paid for but not de- 

livered.] — Held: icglstration not re- 
quired under Bills or Sale Act in order , 
to protect purchaser’s right to goods 1 
subsequently manufactured 6: paid for j 
under the agreement, the property in 
which had passed to him but which 
were still ou vendor’s promises.— i 


80 i. Following alleged salt to vendor.] 
— C. purchased an automobile, puying 
parti* in cash & partly by post-dated 
cheque. Later requiring money to 
finance hib business, bo borrowed 
$ 1,100 from pltf., giving in return a 
hire-pui c huso agreement as to the 
automobile. O. continued in pos- 
session of the car : — Held ; the doou- 
ment was an assuranoe & came within 
Bills of Sale Act.— Kithet (R. P.) & 
Co. r. Sr-AllFF (1920), 29 B. C. R. 70. 
- CAN. 
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Dues 96 — 144a. 
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95. Add. Annotation : — Mentd. Re Kaufman 
Segal Sc Bomb, Ex p . The Trustee, [1923] 

2 Oh. 89. 

97. Add . Annotation : — Consd. French v . Ge thing, 
[1922 J 1 K. B. 230. 

98. Add. Annotation : — Refd. National Provincial 
& Union Bank of England v. Lindsell (1921), 
91 J,. J. K. B. 190. 

98a. Letter assigning chattel in hands of third 
party — Or proceeds of sale — As security for 
overdrait.J — The owner of a motor car 
which was in the hands of deft., a motor 
engineer, ior the purpose of repairs, 6c which 
he had instructed deft, to sell on his behalf 
when repaired, had an account at pltfs. * 1 
bank, which was overdrawn. Being re- 
quested by pltfs. to give security for the 
overdraft he wrote to delt. a letter authorising 
him “ to hold the car to the order of ” the 
bank “ or the proceeds when sold,” & sent 
a copy of that letter to pltfs. The letter 
was not registered as a bill of Bale. The car 
having been sold 6c the price received by 
deft., pltfs. claimed the proceeds : — Held : 
the letter in question created one entire 
charge upon the car 6c the proceeds which 
represented it, 6c the equitable assignment 
of tho proceeds could not be severed from 


the assignment of the car itself ; the letter 
was consequently a bill of sale & void for 
want of registration & for non-compliance 
with the statutory form. — National Pro- 
vincial & Union Bank of England v. 
Lindsell, [1922] 1 K. B. 21 ; 91 L. J. K. B. 
198 ; 120 L. T. 319 ; 00 Sol. Jo. (W. B.) 11 ; 
[1921] B. & 0. R. 209. 

Annotation : — Refd. Re North Wales Produce & Supply Soo., 
[I922J 2 Ch. 340. 

101. Add. Annotation: — Mentd. Re Chaplin & 
Staffordshire Potteries Waterworks Co.’s 
Contract, [1922] 2 Ch. 824. 

104. Add. Annotation : — Expld. & Apld. Shears 
v. Jones, [1922] 2 Ch. 802. 

107. Add. Annotation : — Mentd. Re Davies, Ex p • 
Miles, [1921] 3 K. B. 628. 

110a. .] — An agreement to execute a bill of 

sale, to secure payment of a debt, in the 
event of the debt not being paid by a certain 
date, is a bill of sale within 1 882 Act, & is void 
unless the requirements of that Act as to 
registration are complied with. — Shears & 
Sons, Ltd. v . Jones, [1922] 2 Ch. 802 ; 92 
L. J. Ch. 28 ; 128 L. T. 218; 60 Sol. Jo. 
082 ; T1922] B. & C. R. 211. 

112. Add. Annotation : — Refd. Re Wethered, Exp. 
Trustee (1925), 131 L. T. 204. 


Part III. — Instruments not within 

of Sale.” 


the Expression “ Bill 


128. Add. Annotations : — Folld. French v. Gething, 
LI 922] 1 K. B. 230. Refd. Canvoy Island 
Comm. v. Preedy, [1922] 1 Ch. 179. 

132. Add. Annotation : — Mentd. The James W. 
El well, [1921] P. 351. 

183. Add. Annotations Refd. The Barlow, [1922] 
1*. 175; Merchants' Marine lnsce. v. North of 
England Protecting 6c Indemnity Assocn. 
(1920), 42 T. L. R. 724. 

138. Add. Annotation : — Refd. Rc AUestcr, [1922] 
2 Ch. 211. 

138a. Letter of trust on redellvery for realisation of 
pledged bills of lading.] — A limited co. 
pledged bills of lading with a bank to secure 
an overdraft. When it was time to sell the 
goods, the co. in accordance with the well- 
established mercantile practice obtained the 
bills ol lading from the bank for realisation 
ori the terms stated m the usual letter of 
trust given by the co. to the bank, to wit, 
that the co. received the bills of lading in 
trust ou the bank's account 6c undertook to 
bold the giKjds when received 6c the proceeds 
w r hen sold as the bank's trustees 6c to remit 
the entire net proceeds its realised : — Held: 
the letter of trust wits not a bill of sale at all 
within the definition of 1878 Act, s. 4. 
JScmble : if it had been so, it would on the 
evidence have been a document “ used in the 
ordinary course of business ” within the 
exception in that definition . — Re 


(D.), Ltd., [1922] 2 Ch. 211 ; 91 L. J. Ch. 
797 ; 127 L. T. 431 ; 38 T. L. R. 011 ; 00 
Sol. Jo. 480 ; [1922] B. 6c C. R. 190. 

138b. Agreement for sale of growing crop.] — An 
agreement for the sale of a growing crop is a 
transfer of “ goods ” within 1878 Act, s. 4, 
& is therefore excepted from the definition 
of “ bill of sale ” in that sect, as being a 
“ transfer of goods in the ordinary course of 
business of any trade or calling.”— Stephen- 
son v. Thompson, [1924] 2 K. B. 240 ; 93 
L. J. K. B. 771 ; 131 L. T. 279 ; 88 J. P. 
142 ; 40 T. L. R. 613 ; 08 Sol. Jo. 630 ; 22 
L. G. R. 359 ; [1924] B. & C. R. 170, C. A. 

144a. Society incorporated under In- 

dustrial & Provident Societies Act, 1893 

(c. 39).] — Upon a claim by a debenture-holder 
in the winding up of a society incorporated 
under the above Act to be declared a secured 
creditor, the question arose whether the 
debenture, by which the property of the 
society present 6c future was charged to 
secure the repayment of the principal sum 
6c interest, was void by reason of Bills of 
Sale Acts, as to all or any of the assets of the 
society thereby charged: — Held: (1) the 
society w r as not an incorporated co. within 
the exception from 1882 Act, mentioned in 
sect. 17 of that Act ; (2) the property charged 
by the debenture, although described in 
general terms, was severable ; &, accordingly, 


PART 11. SECT. 6. 

•k. To give security — Registration 
necessary.] — lie McIntyre, Trvstea 
v. Canada Metal Co., Ltd (Ont. ), 


f 1925] 2 I). L. It. 889 ; 6C.B. R. 629. 

— CAN. 

PART III. SECT. 6. 

148 iv. .]— MaoKay r. 

238 


Larocque, [1936] S D. L. K. 864 ; 
69 O. L. R. 393 ; varying, [1926] 1 
D. L. R. 681 ; 68 O. L. R. 806.— 
CAN. 
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the debenture was a valid charge upon such 
of the assets of the society as did not consist 
of personal chattels within 1878 Act, s. 4. — 
Re North Wales Produce & Supply 
Society, [1922] 2 Ch. 340 ; 91 L. J. Ch. 415 ; 
127 L. T. 288 ; 38 T. L. li. 518 ; 00 Sol. Jo. 
439 ; [1922] B. & 0. R. 12. 

148. Add. Annotations : — Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340 ; 
National Provincial Bank of England v. 
Charnley (1923), 93 L. J. K. B. 241. 

149. Add. Annotations: — Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340 ; 


National Provincial Bank of England v. 
Charnley (1923), 93 I>. J. K. B. 241. 

151. Add. Annotation Apld. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 

155. Add. Annotation : — Apld. Lemon v. Austin 
Friars Investment Trust (1925), 133 L. T. 
790. 

156. Add. Annotations: — Consd. Lemon v. Austin 
Friars Investment Trust, [1920] Ch. 1. Reid. 
Dey v. Rubber & Mercantile Corpn., [1923] 
2 Ch. 528. 

158, Add. Annotation: — Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 


Part IV. — Subject-Matter of Bills of Sale — “ Personal 

Chattels.” 


160. Add. Annotation : — Refd. Herbert’s Trustee 
v. Higgins, [1920] Ch. 794. 

168. Add. Annotation : — Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 
176. Add. Annotation : — Mentd. Vaudeville Elec- 
tric Cinema v. Muriset, [1923] 2 Ch. 74. 

190. Add. Annotation : — Distd. Stephenson v. 
Thompson, [1924] 2 K. B. 240. 


191. Add. Annotation : — Mentd. Re Mcllor, Alvarez 
v . Hodgson, [1922] 1 Ch. 312. 

196a. Growing crops.] — Stephenson v. Thompson, 
No. 138b, ante. 

200. Add. Annotation .* — Generally, Mentd. lie 
Chaplin Ac Stallordshire Potteries Water- 
works Co.’s Contract, [1922 J 2 Ch. 824. 


Part V. — Statutory Requirements. 


207. Add. Annotation : — Mentd. Gordon v. Gold- 
stein, [1924] 2 K. B. 779. 

209. Add. Annotation : — Mentd. Commercial 


Credit Co. of Canada v . Fulton, [1923] A. C. 
798. 

213a. Substantial accuracy — Payment of loan 


PART IV. SECT. 2. 

a i. Goods in possession of third 

party — Ciniming possession on his oum 
behalf.}— Held : Bills of Sale Act did 
not apply. — P rkte r. Lauzon & Fen- 
bom, [1923] 3 D. L. R. 1152 ; 52 

O. L. R. 334.— CAN. 

PART IV. SECT. 4, SUB-SECT. 3. 

o i. .] — When a rntgee. entcrH 

Into possession, he becomes entitled 
to any crops growing on the land as 
against a mtgeo. of Lbo crops under a 
chattel mtgo. executed after bis rntge. 
Sc before possession taken ; but, if 
the crops are cut at the time of 
possession taken, the holder of the 
chattel mfcge. would have priority. — 
Harrison v. Career ft y Elkvaior Co. 
(Man.) (1908), 7 W. L. R. 535.— CAN. 

a i. Chattel mortgage including 

cut grain — Amount of cut gram not 
specified .] — Held: mige. not valid 
oven In part. — North American 
Lumber Go. v. Bank of Montreal, 
[19221 1 W. W. R. 1295 : 05 li. L. R. 
348 ; 15 Sask. L. It. 375.— CAN. 

a ii. Lease by mortgagee in 

possession to guarantor of mortgagor's 
debt to bank — I^rofits from crop to In. 
applied in reduction of debt.]-— Held : 
the above arrangement did not violate 
Chattel Mt». Act, R. rf. C., 1920 
(c. 200), 8. 20, as an attempt to create 
a security on a growing crop, since it 
did not come within any Instrument 
mentioned therein. — B urns Ac Brown 
v. Zulauf Sc Dober (Sask.), [1926] 
1 W. W. R. 943.— CAN. 

197 x. .)— Seourity on grain 

given to a bank in Oct. 1921, in respect 


to advances made in the spring of 

1920 : — Held : invalid ill respect to 

1921 crop as there was no proof that 

1921 crop was mtonded as the seourity, 
& if there was huoIi an agreement made 
in 1920 to 1921 crop it was bad as 
covering property not then in exist- 
ence. — Noiun America v Lumber Co. 
v. Bank of Montreal, I I922J 1 

W. w. K. 1265; 65 J). L. li. 348 ; 
15 Husk. L. It. 375.— CAN. 

197 xi. * .1 — lit Id : on agroemout 

only intended to operate as security 
for payment, payable when the crop 
was harvested, was void under R S. M.» 
1913 (o. 17), s. 33. -Haspali. v Royal 
Bank of Canada, [1923J 2 W. W. R. 
004 ; 33 Man. L. R. 230.— CAN. 

197 xii. .1 — Held : a seourity on 

crops to l>o grown t n fuiuro was 
invalid under R. 8. H., 1920 (o. 200), 
s. 20. — Richland Farm, Ltd. v. 
Vhrwktte, 11923 1 3 W. W. It. 74.— 
CAN. 

197 xiii. --- .1- Dalton v. Eaton, 
[I924j 1 D. L. R. 493; 1 W. W. It. 
246 ; 18 Sask. L. R. 92.— CAN. 

g i. .] — Proctor r. Ander- 

son Ac Northern Elevator (Jo., Ltd., 
Ekman & Proctor & Malleky, [1921] 
3 W. W. R. 39.— CAN. 

lei. Transaction not bond fide .) — 

Pltf. claimed the right to take certain 
wheat in A.'s possession. A. wanted 
some of it for seed. It was agreed that 
pltf. would purchase the wheat from A. 
at a price which was equal to the 
amount of A.’s indebtedness to pltf.. 
Sc pltf. would Immediately re-sell ii 
to A. at a price per bushel which made 
the total price at about the same as on 


pltf.’s purchase. Tills was carried out, 
Ac o hoc uro the purchase price pltf. 
took from A a seed grain rntge ou the 
crop to be grown •— lit Id : as A. did 
not require the whole of the whent for 
seed, & as tire price fixed had no re- 
lation to the value ol tire wheat but 
was llxcd with referonoe to the dobt 
owing by A. to pltf., tiie act rial value 
being much 1 <*hm than the price agreed 
on, the transaction could not be con- 
sidered a bond tide sale to A., At pltf ’s 
mtge. was invalid — Lynch v. Turney 
(SabK.), [1923J 3 1). L. It. 7 ; [1923] 2 
W. W. It. 876 ; revsg., [1923] 1 D. L. it. 
1198. — CAN. 

sa. Binder twine chattel mortgager- - 
To secure prire of twine used in precious 
year.} — Held : may be validly granted 
lu the following year over the cropH 
of that year. At is entitled to priority.— 
1 ux nell t>. Union Bank ok Canada, 
[1923] 3 \V. W. It. 79.— CAN. 

PART V. SECT. I, SUB-SECT. 2.— A. 

b i. Not amount strnttd.y — 

IIknton t>. Intern atjonai Harvester 
Co., [1926] 2 D. L. It. 962; 119261 
2W.W. It. 118; 22 Alta. L. it. 102.— 

CAN. 

PART V. SECT. 1, SUB-SECT. 2.— B. 

h i. Misstatement as to currency .1 

— The fact that a bill of sale Htates that 
the consideration was paid in “ lawful 
money ol Canada," whereas it was in 
fact paid in United Htates currency, 
does not invalidate the bill of sale.— 
First National Bank of Min- 
neapolis v. Mann & Conway, [1925] 
3 l). L. R. 648 ; [19251 2 W. W. It. 
525 ; 19 Sask. L. It. 546.— CAN. 
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by cheque.] — Pltf. granted a bill of sale over 
certain furniture to a money-lender, &, as she 
was unable to pay him the lirst instalment 
when it became due, defts. agreed to advance 
to her £1,000 on another bill of sale for the 
purpose of paying him off &’of having her 
furniture released from the first bill of sale. 
Pltf. accordingly received a cheque for £1,000 
from defts., & after receiving it she executed 
the second bill of sale, which stated that the 
consideration for it was £1,000 paid to pltf. 
In an action by pltf. to restrain defts. Jrom 
disposing of the furniture comprised in the 
second bill of sale, pltf. relied on 1882 Act. 
s. 8, & she contended that the real considera- 
tion was the payment oil of the money- 


was executed, & the money was paid ovci 
by claimant at substantially the same time ; 
the bill was therefore valid & the appeal 
must be dismissed. — Henshall v , 

(1023), 130 L. T. 607, D. 0. 

240. Add. Annotation : — Mentd. Herbert’s Trustee 
v. Higgins, [1920] Ch. 794. 

273. Add. Annotation: — Refd. Commercial Credit 
Co. of Canada v . Fulton, [1923] A. 0. 798. 

279. Add. Annotations : — Refd. Westen v. Fair- 
bridge, [1923] 1 K. B. 667 ; Gordon v. 
Goldstein, [1924J 2 K. B. 779. 

282. A dd. Annotation : — Consd. Wilkins v. New 
Saville Securities & Hawkings (1922), 39 
T. L. It. 85. 


& as a cheque was a good payment j 

lulwiri/kiiTKwl 4 l./.wi w„a £l(3(. J d tO fetate 

in the* second bill of sale that the payment was 
by cheque, & therefore, as the consideration 
was correctly stated m the second bill oi sale, 
the action lailod.— D’Ukez v. Traffics & 
Discoveries, Ltd. (1924), 40 T. L. B. 411. 

230. Add. Annotation : — Mentd . llcnshuJl v. Wid- j 
dison (1923), 130 L. T. 007. 

237. Add. Annotation Dlstd. UcubIulLI v. Wid- 
(1923), ISO Jj. T. 007. 

.J — Pltl‘„ II., had had a number 

of betting transactions with deft., W., a book- 
maker, since 1918. Pltf. lost various bets 
A paid his losses by cheques. He won other 
bets for which he was paid by various cheques. 
Eventually, pltf. obtained judgment against 
deft, for £092 10*. Execution was levied at 
the instance of the judgment creditor where- 
upon deft.’s wile, claimant in the interpleader 
proceedings which followed, claimed the 
goods seized, alleging that; they belonged to 
her because her husband, the judgment 
debtor, had given her a bill of sale covering 
them to secure the repayment of a sum of 
£000 which she had advanced to him. The 
judgment creditor contended that the bill 
of sale was bad because it did not truly state 
the consideration. The bill of sale contained 
the words “ In consideration of a sum of 
£000 now paid ...” & the judgment 

creditor said that the £000 was not paid at 
the time of making the bill of side, & therefore 
was not “ now paid,” as therein stated, but 
was paid some time later. It was therefore 
contended that the bill ol sale was not a good 
bill oi sale because the statement that the 
money was ” now paid ” was untrue. Accord- 
ing to the evidence, deft.’s wife had borrowed 
the £000 from her mother to help her 
husband, & she handed the £000 over to her 
husband to pay his debts at 0 p.m., on the 
same day that the bill of sale was executed : — 
Held : there was evidence in the present; case 
on which the county ct. judge could find that 
the £600 was ” now paid ” within the meaning 
of the statement in the bill ; the bill of sale 


a bill of sale of furniture is granted to secure 
a loan of money with an agreed sum for 
interest, the bill is found to be bad, the 
lender is entitled to recover the principal 
money lent A- interest by virtue of the con- 
tract created by the oral negotiations which 
preceded the granting of the bill of sale. — 
v. New Saville Securities, Ltd. 
A Hawkinus (G. J<\) & Son (1022), 39 
T. L. B. 85. 

Annotation : — Folld. Bradford Advance Co. v. Ayere, 11024] 
W. N. 152. 

283b . .] — When a bill of sale is void 

under 1882 Act, s. 9, it is void for all purposes, 
including the covenant to pay interest. But 
where a loan has been negotiated purporting 
to be under a bill of sale which turns out in 
fact to be void, an action will lie for money 
had & received, with an obligation to repay 
the loan A interest at a reasonable rate. — 
Bradford Advance Co., Ltd. v. Ayers, 
L1924J W. N. 152. 

288. Add. Annotation : — Consd. Gordon r. Gold- 
stein, [1924] 2 K. B. 779. 

288a. Joint parties — Joint assignment — Of pro- 
perty owned by one party.] — By a bill of sale 
a husband wife, who were therein together 
called 44 the grantor”, purported to assign 
to the grantee the chattels described in the 
schedule thereto, which in fact belonged to 
the wife alone : — Held : inasmuch as 44 the 
grantor ” was not the true owner of the 
chattels at the time when the bill of sale was 
executed, except as against the grantor the 
bill of sale was void under 1882 Act, s. 5. — 
Gordon v. Goldstein, LJ924] 2 K. B. 779 ; 
94 L. .1. K. B. 21; 132 L. T. 155; [1924J 
B. & C. JL 215. 

Annotation:— Expld. Gumago r. Puyne (11)25), 42 T. L. R. 
Life. 

289. Add. Annotations : -Consd. Westen v. Fair- 
bridge, [1923] 1 K. B. 607 ; Distd. Gordon 
v. Goldstein, [1924J 2 K. B. 779. 

291. Add. Annotation Mentd. Herbert’s Trustee 
v. Higgins, [1926] Ch. 791. 

292. Add. Annotation : —Mentd. Commercial 
(Yodit Co. of Canada r. Fulton, [1923] A. C. 


PART V. SECT. 1, SUB-SECT. 2.- 
C. (»). 

227 vil. .]— lie Gaudreav. 

Et v. Royal Bank of Canada, [19221 
3 W. W. It. 79; 66 D. L. R. 831- 

CAN. 


PART V. SECT. 2, SUB-SECT. 1. 

•b. Situation of chattel* not properly 
designated — Description by which pre- 


mise# generally known .] — iltld : sulh- 
ciont, if not likely to mislead Si eliuttels 
capable of beiug identitied.— -L’c COM- 
FORTER Sc CUSHION MANUFACTURING 

Co., Ex p. Henderson (J. B.) A' Co. 
(Ovr.), [1920] 1 I). L. It. 30. — CAN. 

■d. One mortgage form attached to 
imrt of another mortgage form.] — Held : 
void for uncertainty. — H exton v . 
International Harvester Co., 11926] 
a D. L. It. 962 ; 11926] 2 W. \V. R. 
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life ; 22 Alta. L. R. 102.— CAN. 

PART V. SECT. 2, SUB-SECT. 3. 

sgr. Sufficiency of — Small present 
payment — dr extension of time for pay- 
ment.] — Held: auftiejeut. — Imperial 
Lumber Yards, Ltd. v . Ferguson, 
Cockshutt Plow Co., Claimant, [1922] 
2 \V. W. It. 133 ; 65 D. L. R. 758.— 
CAN. 
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297* Add Annotation : — Retd. Commercial Credit 
Oo. of Canada v. Pulton, [1923] A. C. 798, 

299. Add. Annotation : — Retd. Re North Wales 
Produce & Supply Soc., [19223 2 Ch. 340. 

301. Add. Annotation : — Expld. & Apld. Re North 
Wales Produce & Supply Soc., [1922] 2 Ch. 
340. 

302. Add. Annotation : — Expld. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 

302a. Other property of Industrial 

society — Charged by debenture.] — Re Noimi 
Waxes Produce & Supply Society, No. 
144a, ante. 

329. Add. Annotatums : — Mentd. Edwards v. 
Motor Union Insce., [1922] 2 K. 11. 249 ; lie 
A Bankruptcy Notice, [1924] 2 Ch. 76 ; 
Russian Commercial <te Industrial Bank v. i 
Oomptoir d’Eseompto de Mulhouse, Banque ' 
Internationale de Commerce de Petrograd v. 
Goukasson (1924), 10 T. L. R. 837 ; Hudders- 
field Mno Worsteds v. Todd (11)25), 42 
T L. R. 52. 

352. Add. Annotation : — Mentd. lienshall r. Wid- 
dison (1923), 130 L. T. 607. 

372. Add. Annotation Refd. Cornmereial Credit 
Co. of Canada r. Fulton; [1923] A. C. 798. 

409. Add. Annoiatioti : — Mentd. Wilkins r. Nev\ 
Saville Securities «Sc Hawkings (1922), 39 
T. L. R. 85. 


417. Add. Annotation : — Consd. Herbert’s Trustee 
v . Higgins, [1926] Oh. 794. 

418. Add. Annotation : — Refd. Herbert’s Trustee 
v. Higgins, (1920] Ch. 794. 

420. Add. Annotation Apld. Herbert’s Trustee 
v. Higgins, [19261 Ch. 791. 

420a. “ Cows, nineteen short-horns & one 

Jersey cow.**] — Held: farm stock described 
in the schedule to a bill of sale as above were 
8peeitically described within 1882 Act, s. 4. — 
Herbert's Trustee r. Higgins, [1926] Ch. 
794 ; 95 1*. J. Ch. 303 ; 135 L. T. 321 ; 42 
T. L. R. 525 ; 70 Sol. Jo. 708; [1926] 
B. & C. R. 26. 

423. Add. Annotation : — Apld. Herbert’s Trustee 
v. Higgins, [1926] Ch. 791. 

427. Add. An notation Mentd. Lowtlior i\ Harris, 
|1927] 1 K. B. 

434. Add. Annotation : — Mentd. Gordon v. Gold- 
stein, [1924] 2 K. B. 779. 

444. Add. Annotation : — Refd. Wilkins v. New 
Saville Securities Hawkings (1922), 39 
T. Tj. R. 85. 

452. Add. Annotation : Mentd. Herbert's Trustee 
v. Higgins, [1921)] Ch. 791, 

| 495. Add. Annotation Refd. Commercial Credit 
Co. of Canada v. Fulton, [1923] A. C. 798. 

498. Add. Annotation : — Consd. Commercial Credit 
I Co. of Canada v. Fulton, [1923] A. C. 798. 


PART V. SECT. 2, SUB-SECT. 4. 
293 v. — Reference to descrip- 

tion in another instrument.] — -Held: 
goods tc chattels must be ho not, out on 
the face of the instrument as to In* 
easily identifiable. & a reference to 
another instrument cannot suffice ; cc 
as to subsequently acquired goods the 
mtge. was null & void.—/* Rinn, 
119231 3 I). L. Li. 980 : 33 Man. L. It. 
153; T1923J 1 W. W. It. 1190; 3 

C. B. It. 828. — CAN. 

q i. .1 — When a mtgo. of a car 

was made by H., he was owner of only 
one undivided half-sharo in the car : — 
Held: notwithstanding the consent of his 

£ art nor to the mtge., it was valid only 
> the extent of H.’s half share . the 
fact that shortly after giving the 
security H. became the sole owmor did 
not operate retrospectively under 
Chattels Transfer Act, s. 21. — Bowden 
v. It., 11921 J N. Z. L. It. 249. — N.Z. 

PART V. SECT. 2, SUB-SECT. 6.— G. 

p i. Rights of grantor .] — The 

covenant implied in instruments by 
way of security over stock which, while 
forbidding tho removal of stock without 
the grantee's consent, permits a sale bj 
tho grantor in the ordinary course of 
business, providod that the number of 
stock is not thereby reduced below tin* 
number stated in^he security, docs not 
require as a condition of a valid sale 
that the proceeds bo paid to tho 

S antee. — N ational Bank op New 
C A LAND tJ. DALGETY & CO., f 1 925] 
N. Z. X. R. 250.— N.Z. 

PART V. SECT. 2, SUB-SECT. 8.— B. 

415 xi. .] — Banque 

d'Hochklaga v . Hayden & Gillespie 
Elevator Oo., [19221 1 W. W. R. 
1054 ; 63 D. L. R. 614 ; 17 Alta. L. R. 
277.— CAN. 

m <p. 73) I. " Eight pure bred 

red poll cows.”] — A bill of sale of cattle 
described them as " eight puro bred 
red poll cows named as follows, giving 
the names, in the possession or w. R. 
& pasturing on a named timber 
reserve ” : — Held : (1) the description 
was sufficient, in the absence of evidence 
that claimant had red poll cows other 
than those covored by the bill of sale 
J.R. 


ho an to make those covered thereby 
difficult of identification ; (2) the onus 
wan on the party attacking tho bill of 
Mile to show Unit tho cows dcheiibod 
weie incapable of Identification even 
on making juoper inquiries ItomL- 
Lvun v. MrUuLi nuuu, 11920) 3 D. L. K 
178; (1920) 2 W. \V. R. 3u0 ; 20 

Sabk. L. It. 559 — CAN. 

n (p. 73) i. “ Issue of” named 

“ animal ”) — It is not a Hufflciont do- 
Beription to describe an animal oh the 
l*«siie of another animal when the 
animal has at tiro date of the intge. 
ceased to follow its dam for nurture. — 
Richer v. Bpwle*, [1922J 1 W, W. U. 
1131; 05 1). L. R. 58 ; 17 Altu. L. It. 
54 8.— CAN. 

k (p. 74) i. .1 — Kino 

v. Dominion Rank, [1920] 3 W. W. R. 
295.— CAN. 

PART V. SECT. 3. 

pi. Reference in schedule to 

earlier mortgage.) — Otauo Fakmkhh 
Co-operative Ahsocv. of New Zk\- 
lwp, Ltd. v. McGowan, [1925] 
N. Z Ij. R. 482.— N.Z. 

PART V. SECT. 4, SUB-SECT. 1. 

466 i. Non-eemipliance with statutory 
requirements — Ilow far morigeige valid.] 
—Bills of Halo Act, N. B. 1903 (c. 1 42), 
e. 5, afford# no protection for a mtgo. 
not executed Sc attested in accordance 
with s. 3 subsequent to another mtgo. 
also not in acoordance with h. 3. Huch 
prior mtgo. is good as between tho 
parties Sr those who are not protected 
by b. 5. — Meade a. Descitene, [1923] 
2 D. L R. 332.— CAN. 

PART V. SECT. 6, SUB-SECT. 1. 

o i. .) — Chattel mtgofl. unregis- 

tered under such an agreement : — lie lei : 
void as against a mtgoe. of the land 
claiming the chattels under a distress 
under an attornment clause In his intgo. 
— McDouoall Sc Hkcord, Ltd. ©.Mer- 
chants Bank of Canada, [1920] 1 
W.__W. R. 304 ; 51 D. L. R. 309 - 


PART V. SECT. 5, SUB-SECT. 2. 

• i. — — Declaration as to bona ftdes 


sworn six days beffrre execution . ] — Held : 
mtge. null & void RHuguinHt the trupteo 
in hkpey. of the mtgor. — Re Oihhonh, 
11921] 3 [). L. R. 619 ; 5 C. B. R. 16.- 
CAN. 


PART V. SECT. 6, SUB-SECT. 3. 

492 ii. - — .] — Held: a docu- 
ment not a '• true copy " was null Sc 
void against purchasers. — C ommercial 
( 'KEnn Go. of Gan ai>a. Ltd. v. Fulton 
Bro I'liKRH, [1923] A. O. 798; 93 

L. J. 1*. G. 12: 130 L. T. 72; 39 

T. L. R. 084 ; 11923] It. & C. R. 102. 
— CAf . 


PART V. SECT. 5, SUB-SEOT. 4.— A. 

o (p. 80) i. Rill for future ad- 

vanees .) — JtoRINHON v. I'KTKHfl (1919), 

47 N. B. R. 1.— CAN. 

o (p. 80) ii. Effect of omission— 

Part o f gooels delivered.] — Held : bill valid 
where then* was an immediate de- 
livery followed by an actuul & eon- 
tinned change of powHoasion, & where 
goods had been Hold Sc the proceed h were 
iying In the sheriff's hand — Kippan 
r. McCaw. [1924] 1 D. L. R. 601 ; 1 
W. W. R. 05 ; 34 Man. L. It. 64.— 
CAN. 

q (p. 80) i. .1— Re 

McDonaoii (Out.), [1926] 3 D. L. It. 
36 ; 7 C. B. R. 686.— CAN. 

m(p. 86)1. — Omission 

o f xteitement as to Icnowleeleje. ]— ( ’RAiu 
(W. G.) A Go., Ltd. v. Gillespie 
(1920), 47 O. L. R. 529; 54 D. L. It. 
514. -CAN. 

q (p. 87) i. Bank taking mort- 

gage- -Local maneiaer — Without written 
authority.] — Hi Id : sufficient. — Re 
Gaudrlau, Kt p. Loyal Bank of 
Canada, [19221 3 W. W. Jt. 79; 66 
D. L. R. 831. CAN. 


506 v a. -While it 

is very desirable, the absence of date 
Is not fatal, as the Ordinance does not 
prosed be any form of affidavit. — 
NQUF. D’JIOCIlELAOA V HAYDEN & 

Gillespie Elevator Co., [1922] l 
W. W. R. 1054 ; 63 D. L. R. 514 ; 17 
Alta. L. R. 277. — CAN. 
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562. Add. Annotation : — Expld. Gordon v. Gold- 
stein, [1024] 2 K. B. 770. 

503. Add . Annotation : — Mentd. Herbert’s Trustee 
v. Higgins, [1020] Oh. 794. 


574. Add. Annotation : — Mentd. Commercial 
Credit Co. of Canada t>. Fulton, [1023] A. Q. 
708. 

576. Add. Annotation: — Mentd. Harrods v. 
Stanton, [1023] 1 K. B. 516. 


Part VI. — Avoidance. 


648. Add. Annotation : — Consd. Shears v. Jones, 
[1022] 2 Ch. 802. 

668. Add. Annotation : — Mentd. Stephenson v . 
Thompson, [1024] 2 K. B. 240. 

672. Add. Annotations : — Expld. & Apld. French 
v. Gething, [1022] 1 K. B. 230. Mentd. 
Canvey Island Comrs. v. Freody, [1922] 1 
Ch. 170. 

678. Add. Annotation : — Consd. French v. Gething, 
[1922] 1 K. B. 230. 

678a. .] — By a post-nuptial deed in 

May, 1914, a husband gave his wife certain 
household furniture in the house in which the 
husband & wife lived together. The furni- 


ture remained in the house, which continued 
to be occupied by the husband & wife. The 
deed was not registered under 1878 Act. Exe- 
cution creditors under a judgment recovered 
in 1 920 against the husband levied execution 
at the house. The wife claimed the furniture. 
In an interpleader issue between the wife & 
the execution creditors : — Held : the furni- 
ture was not in the possession or apparent 
possession of the husband within 1878 Act, 
s. 8, nor in his order & disposition or reputed 
ownership within Married Women’s Property 
Act, 1882 (c. 75), s. 10. — French v. Gething, 
[1922] 1 K. B. 230 ; 91 L. J. K. B. 270 ; 126 
L. T. 394 ; 38 T. L. B. 77 5 66 Sol. Jo. 140 ; 
[1922] B. & C. B. 30, C. A. 


PART V. SECT. 6, SUB-SECT. 4.— B. 

•h. Presumption of accuracy — Absence 
of evidence to rebut.]— fie Oaudrkau. 
Kx ». Royai. Hank of Canada, f 1 022] 
8 W. W. U. 79 ; 66 D. L. K. 831.— CAN. 


4 (p. 88) i. Necessity for affidavit 

— Bill executed under corporate seal of 
company. |— Livkrgood v. Taylor. 
11920] 3 W. W. It. 02.— CAN. 

g (p. 88) li. S. P. LlYKRGOOD V. 
Home, [1920] 3 W. W. II. 67.- CAN. 

k (p. 88) 1. .}— 

The absence of the date of execution 
of a chattel mtge. from the affidavit of 
the witness renders the mtge Invalid. — 
North American Lumber Oo., Ltd. 
v. Bank of Montreal, (1922] 1 
W. W. R. 1266; 06 I). L. 11. 348 ; 
16 Bask. L. It. 376.— CAN. 


k (p. 88) II. .h-Iie 

Lawson, fix p. Siiankky, 11925) 1 
1). L. R. 1100.— CAN. 

n (p. 88) i. .1— The 

affidavit roust strictly comply with the 
form in the statute, or the mtge. is 
void against creditors of mtgor. — lie 

Rarer, Rx p. Jamieson, [19241 4 

D. L. 11. 780 ; 5 O. B. It. 184.— CAN. 

p (p. 89) I. Omission 

of material fact. J — I'roctor r. Ander- 
son & Northern Elevator Oo., Ltd.. 
Ekman Sc Proctor & Mallrry, 11921 J 
3 W. W. R. 80.— CAN. 


PART V. SECT. 5, SUB-SECT. 6.— D. 

696 til. Not stated in mortgage — 

Stated in affidavit.} — The statement of 
the address of the agent of mtgoc. in 
the affidavit of bona fides is sufficient 
to satisfy the statutory requirements, 
although tntgoe.'s address is not stated 
In the mtgo. itself. — Imperial Lumber 
Yards. Ltd. t>. Ferguson, Cookshutt 
Plow Co., Claimant. [1922] 2 W. W. li. 
133 ; 66 D. L. R. 758.— CAN. 


PART V. SECT. 6, SUB-SECT. 8. 

1 (p. 101) I. .J— If the 

mtgee., during the ourrenov of a 
mtge. Sc before renewal becomes 
neooaaarv, takes actual possession of 
the goods Sc makes no sene or change 
of title, the mtge. remains valid & 
effective without renewal. — MoCabk v. 
Goste, 11922] 3 W. -W. R. 465 ; 70 
D. L. fc. 25.-— CAN. 

1 (p. 101) U. S.P . — Re Blackburn, 
Ex p. Moffat r, (1925) 2 D. L. R. 1206 ; 
6 0. B.R. 698.-— CAN. 


n (p 102)1. ] — Re Nathan 

Crystal, Kx p. Hawthorne. [1925] 4 
l) L. R. 1078.— CAN. 


o (p. 102) I. .] — Re Kerr, 

Rxp. Martin (Out.), [19261 4 D. L. R. 
706 ; 7 C. B. It. 605.— CAN. 

t <p. 102)1. Statement filed after 

proper time .] — Held : the chattel mtge. 
*va» void . — Re Nathan Crystal, h'x p. 
Hawthorne. [1925] 4 D. L. R. 1078. — 
CAN. 

618 111. .1— McCabe 

v. Cohte, ri022] 3 W. W. It. 466 ; 70 
D. L. It. 25 —CAN. 

616 lv. McDon- 

ald v. Carey, [19231 3 D. L. R. 1018 ; 
2 W. W. It. 972.— CAN. 

616 v. .1 — When an 

order permitting tho filing of a lenewal 
statement is obtained on an ex parte 
application while the question of the 
rights of the chattel mtgee. are coram 
fudioe in other proceedings, the mtgee. ’s 
position should not bo taken to navo 
boon bettered in any way thereby. — 
Re Bill's Estate, [1924] 4 D. L. R. 
876 ; 3 W. W. R. 475.— CAN. 

616 vi. From t chat date 

time for subsequent renewals fixed .] — 
McCabe e. Costk. [1922] 3 W. W. R. 
466 ; 70 D. L. R. 25.— CAN. 

618 viii. .]— Where deft. 

purchased goods from mlgor.. paying 
full value 8c knew of the mtgo., but con- 
sidered he was entitled as a matter of 
law to roly upon mtgee'.s failure to 
file renewal : — Held : deft, was not a 
purchaser In good faith. — Canadian 
Bank of Commerce v. Munrob, [1925] 
1 D. L. R. 368 ; [1926] 1W.W.R, I.— 
CAN. 


PART VI. SECT. 2. 

r(p. 107)1. .1 — Liveroood 

v. Home, (1920) 3 W.W.R. 67.— CAN. 

r (p. 107) ti. .1— The 

creditors entitled to the protection of 
Chattel Mtgo. Aot, R. S 8., 1920 
( 0 . 200), are all creditors of the seller, 
8c not merely those whose claims have 
been prosecuted to Judgment. — First 
National Bank or Minneapolis t?. 
Mann Sc Conway, [1925] 3 D. L. R. 
648; [19251 9 W. W. R. 525; 19 
Sask. L. R. 646 — CAN. 

r <p. 107) Hi. .1— 

“ Creditor ** In Bills of Sale Act, 
R S. A., 1922 (o. 151), a. 1 2, includes 
a simple contract creditor. — Lafikrrje 


v. Twin City Gravel & Concrete 
Co., Ltd. & Tkrwilleger (Alta.), 
[1926] 3 W. W. R. 775.— CAN. 

a (p. 107) i. Obtaining 

judgment subsemtenily to sale.] — Held : 
“ creditors.” — Mickelbon v. Nash- 
Siminuton Co., [19231 3 W. W. R. 843. 
-CAN. 


t (p. 109) i. Before judg- 

ment recovered by creditor.] — Held: 
mtgee. was entitled to maintain her 
right as such. — H enry v. Hexsmith 
(1921), 64 D.L. R. 373 ; 50 O. L. R. 
278.— CAN. 


t (p. 109) ii. Subsequent seizure 

& disposal of goods by grantee.] — Held : 
a defective bill of Bale could not bo per- 
fected by a seizure Sc disposal of tho 
goods thereunder as against creditors 
who had already seized the goods under 
oxeoution. — Re Scraoo, [1925] I 
D. L. R. 240 ; [1924] 8 W. W. R. 905.— 
CAN. 


d (p. 109) I. Sloan v. 

Ottawa Car Manufacturing Oo. 
(1921), 64 D. L. R. 333 ; 50 O. L. R. 
235.— CAN.' 


o (p. 109) i. Seizure under 

Hen subsequently obtained.]-— Re Mus- 
tard, [1923] 2 D. L. R. 922; 4 
C. B. R. 140; affd., 24 O. W. N. 613. 
—CAN. 

sk. Against principal — Agent grant- 
ing bill without authority . }— ALLEN v. 
Norfolk Co-operative Dairy Oo., 
Ltd., [1923] N. Z. L. R. 716.— N.Z. 


PART VL SECT. 3. SUB-SECT. 1.— A, 

b (p. 110) *1. Chattels subsequently 
taken by bargainee.] — A bill of sale 
▼old under the statute cannot be made 
valid by any subsequent possession 
taken by the bargainee. — Kipp an e. 
McCaw, [1924] 1 D. L. R. 601 ; 1 
W. W. R. 66 ; 34 Man. L. K. 64.— 
CAN. 

b (p. 114) I. .} — Young v. 

Magee, [1924] 3 D. L. R. 426: 2 
W. W. R. 816 ; 20 Alta. L. R. 431.— 
CAN. 

PART VI. BBOT. 3, SUB-SECT. 1.— B. 

1 (p. 116) L — The 

“ change of ponseeoion ” required by 
BiUsof Sale Ordinance, a O.. 1893 
(o 43), flu 9, must be open. — D ominion 
Lumber Oo. e. Alberta Punt Oo., 
[lMlTS W. W. R. 619.— CAN. 
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678. Add. Annotation : — Consd. French v. Gethintr, 
(1921), 91 L. J. K. B. 276. 

689. Add. Annotation: — Consd. National Pro- 
vincial & Union Bank of England v. Chamley, 
[1924] 1 K. B. 431. J 

695. Add. Annotations : — Consd. National Pro- 
vincial & Union Bank of England v. Chamley, 
[1924] 1 K. B. 431 ; Re Wait, [1026] Ch. 962. 
Raid. Performing Bight Soc. v. London 
Theatre of Varieties, [1924] A. C. 1. 

704. Add. Annotation : — Retd. National Pro- 
vincial & Union Bank of England v. Chamley. 
[1924] 1 K. B. 431. 

706. Add. Annotations : — Consd. Kursell v. Timber 
Operators & Contractors (1926) , 95 L. J. K. B. 
569. Refd. Performing Bight Soc. v. London 
Theatre of Varieties, [1924] A. C. 1 ; Re 
Wq.it, [1927] 1 Ch. 606. 

708a. .] — The grantor of a bill of 

sale described the goods in the schedule 
thereto as his own, though, in fact, the true 
owner was pltf., his wife. The bill of sale 
was given as security for a loan to the* grantor 
from deft., & at the time of its execution the 
wife made a statutory declaration that the 
goods were those of her husband. One firm 
of soirs. acted for all the parties in this trans- 
action. On a claim by the wife to the goods : 
— Held : she was estopped from denying 
that the goods were those of her husband, <fc 
thus showing that the bill of sale was void 
as against deft.- under 1882 Act, b. 6. — 
Westen v. F airbridge, [1923] IK. B. 607 ; 
92 L. J. K. B. 677 ; 129 L. T. 221 ; 67 Sol. Jo. 
403 ; [1923] B. & C. R. 80. 

709. Add. Annotation : — Mentd. Waller v. Thomas, 
[1921], 1 K. B. 541. 

710a. Voluntary deed of gift by husband 

— Declared void after date of bill.] — A man 

who was in debt executed a deed of gift of his 


furniture in favour of his wife, who thereafter 
granted a bill of sale upon the furniture to a 
person who took for value & without notice. 
Subsequently the deed of gift was declared 
void under 13 Eliz. c. 5 as being in fraud of 
creditors. The furniture having been taken 
in execution by a judgment creditor the bill of 
sale holder claimed the furniture under the 
bill of sale. Interpleader proceedings were 
instituted in which the execution creditor 
alleged that the bill of sale was void under 
1 882 Act, s. 5, on the ground that the grantor 
was not the “ true owner ” of the furniture 
at the time of the execution of the bill of 
sale : — Held : until the deed of gift was set 
aside the donee thereunder was the " true 
owner ” of the furniture, & as she had con- 
veyed tho furniture to a purchaser for value 
without notice before the deed of gift was 
set aside, claimant obtained a good title under 
the bill of sale. — Harrods, Ltd. v. Stanton, 
[1923] 1 K. B. 516 ; 92 L. J. K. B. 403 ; 128 
L. T. 685 ; [1023] B. & C. B. 70, I). C. 

718. Add. Annotation Refd. Wilkins r. New 
Saville Securities & Hawkings (1922), 39 
T. L. R. 85. 

719. Add. Annotation : — Expld. & Apld. Re North 
Wales Produce & Supply Soc., [1922] 2 Oh. 
340. 

722. Add. Annotations : — Consd. Re A Bank- 
ruptcy Notice, [1024] 2 Oh. 76 ; HuddorsHeld 
Fine Worsteds v. Todd (1925), 42 T. L. R. 52. 
Refd. Edwards v. Motor Union Insco., [ 1922] 2 
K. B. 249 ; Russian Commercial A Industrial 
Bank v. Comptoir d’Escomptc de Muthoubc, 
Banque Internationale de Commerce do 
Pctrograd v. Goukassow (1921), 40 T. L. R. 
837. 

723a. Owner — Statutory declaration that goods 
belonged to grantor.] — Westen v. Fair- 
bridge, No. 708a, ante. 


Part VII. — Rights and Liabilities of Parties. 

797. Add. Annotation : — Mentd. Re Mellor, Alvarez | 809. Add. Annotation : — Refd. Re Wait, [1927] 
v. Dodgson, [1922] 1 Oh. 312. I 1 Ch. 606. 


PART VI. 8ECT. 3, SUB-SECT. 2.— A. 
686 jd. .] — Liquid Carbonic 


Oo. v. Rountree, [1924] 1 D. L. 
1092 ; 54 O. L. R. 76.-— CAN. 


R. 


— Jlfld : the right to seize under the 
mtge. was not curtailed by reueon of 

S rooeedlngH to cancel the agreement — 
OOK v. Orr, [1924! 1 D. L. It. 920; 
1 W. W. R. 1027.— CAN. 


PART VI. SECT. 6, SUB-SECT. 2. 

740 1. Second MU to cure invalidity — 
Second bill valid. J — Where goods have 
been sold bond fide Sc a Dill of sale 
given which is Invalid because it was 
not duly registered, Sc the seller gives 
the buyer a new bill of sale, even after 
the period for registration dating from 
the execution of the first, which is 
registered before the sellers creditors 
are In a position to proceed against the 
goods, it will entitle the buyer to hold 
them as against the creditors. — F irst 

a ATTONAL Bank of Minneapolis v. 

ann Sc Conway, [19251 3 D. IT R. 
648; [1925] 2 W. W. R. 525 ; 19 
Bask. L. ft 546; reosg., [1925] 1 
W. W. R. 899.— -CAN. 


PART VII. SECT. 2, SUB-SECT. 2.— B. 

d i. Proceedings to cancel prin- 

cipal security.] — Where it was the 
intention that a breach of agreement 
to purchase land should give a right of 
distress nnderaoolia t e ra l chattel mtge. : 


PART VII. SECT. 2, SUB-SECT. 3. 

si. Necessity to obtain leave of court 
— Jurisdiction of court on application.] 
— Rudder ©. Lundin, He Extra- 
Judicial Seizures Act, [1922) 2 
W. W. R. 974 ; 67 D. L. R. 657.— 
CAN. 


PART VII. SECT. 2, SUB-SECT. 4.— 
A. (b). 

802 111. .1 — Where a trader 

gives a chattel mtge. npon his stock -in - 
trad' 1 & it is shown either bv the express 
terms of the mtge., or by necessary 
implication, that the intention of the 
parties is that the mtgor. shall remain 
m possession of the stock-in-trade 
mortgaged, & oarry on business there- 
with in the ordinary course of trade, 
a purchaser from him of any of the 
mortgaged goods, bond fide , Sc In the 
ordinary course of business, will obtain 
title to such goods freed from the 
mtge. ; but if the mtge. on its true 
construction does not contemplate 


that the mtgor. is to be at liberty to 
dispose of the mortgaged goods lu the 
ordinary course of his trade, a pur- 
chaser of such mortgaged goods will 
hold the same subject to the mtge. — 
Saskatchewan Oo -operative Ele- 
vator Co., Ltd. v. Canadian Pacific 
Ry. Coy [1924] 3 D. h. R. 026; 2 
W. W. R. 910.— CAN. 

8101a. By biU of sale.] — D. 

executed a bill of sole, duly registered, 
assigning to the Crown ( inter aha) all 
after -acquired chattels. D. subse- 
quently executed In favour of deft, 
another bill of sale over certain farm 
implements acquired *inoe the first 
bill of salo. upon the sale of these 
implements the Crown claimed the 
proceeds on the ground that upon 
their acquisition they became subject 
to the security of the Crown. Deft, 
was aware that the Crown held a 
chattel security, but believed it com- 
prised other chattels than those con- 
tained in his security : — Held : the 
title acquired by the Crown was 
equitable only, & since deft, aooulred 
a good title at law for value Sc without 
notice of tho special provision in the 
Crown's security, the legal title pre- 
vailed over the equitable titles Sc 
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830a. .] — In June, 1921, a bill of sale, 

which was duly registered, was given to 
secure £400 with interest at 24 per cent, per 
annum . An agreement was afterwards made 
by which the present claimant agreed with 
the grantor of the bill of sale to pay to the 
grantee £450 then owing thereon & to lend 
to the grantor a further sum of £550 upon 
having the payment of these sums, making 
together £1 ,000 with interest thereon, secured 
by a transfer of the £450 then owing on the 
bill of sale A the securities for the same. 
Subsequently, in Nov. 1921, a deed was 
made between the parties to the* bill of sale & 
claimant, by which, in pursuance of the agree- 
ment & in consideration of £450 then paid to 
the grantee of the bill of sale by claimant, 
the grantee assigned to claimant the principal 
& interest secured by the bill of sale & all 
securities there! or, & the grantee also at the 
request of the grantor assigned to claimant 
the goods comprised in the bill of sale free 
from all equity of redemption under the bill 
of sale, but subject to a proviso ior redemp- 
tion in the deed, At the grantor covenanted 


with claimant to pay to her on a specified 
date the £1,000 with interest at 6 per cent. 
per annum . The latter deed was not regis- 
tered as a bill of sale under the Bills of Sale 
Acts : — Held : the deed was not a “ transfer 
or assignment ” of the registered bill of sale 
within 1878 Act, s. 10, but was a new bill of 
sale which itself required to be registered &, 
therefore, claimant was not entitled to rely 
upon the registered bill of sale as assignee 
thereof. — Marshall & Snelouove, Ltd. v. 
Gower, [1923] 1 K. B. 356 ; 92 L. J. K. B. 
499 ; 128 L. T. 829 ; [1923] B. & C. B. 81, 
D. C. 

831. Add . Annotation : — Consd. Marshall & Snel- 
grove v. Gower, [1923] 1 K. B. 356. 

834. Add. Annotation : — Mentd. French v . Gething 
(1921), 91 L. J. K. B. 276. 

836. Add. Annotation : — Mentd. Waller v. Thomas, 
[1921] 1 K. B. 541. 

846. Add. Annotations : — Refd. Performing Bight 
Soc. v. Jxmdon Theatre ol Varieties, [1924] 
A. 0. 1 ; Be Wait, [1927] 1 Vh. 606. 


deft.'H knowledge of tbo existence of 
the former bill of wale did noi amount 
to constructive not id* of its contents. — 
H. V. CA NTKKBTTii Y FARMERS Co- 
Ol’KRATIVK AhNOCN., LTD.. [19*24] 
N. Z. L. It. 613.— N.Z. 


PART VII. SECT. 2, SUB-SECT. 4.— B. 

814 ii. - - - AfU r rt moral of yooils by 
Oranloi .J— Deft, loaned u bouse to 1*., 
who gave a bill of wale of goodH to pltt 
A received from him n lease of the 
goods roi two years Ifofoic a quart c i’s 
rent came duo, P moved the goods off 
the premiHOH ; deft, followed them & 
distrained for tlio rent ; pltf. g»no 
notice that be was owner of the poods 
A forbade tbo Balo, but deft., believing 


the bill of Halo to bo fraudulent, told 
the poods under tbo distress ■ — JUld : 
deft wan liable. — PfPOEON v MlLLlUAN 
(1871), N. 11. Dip. 282.— CAN. 


PART VII. SECT. 3. 

a ^ .]— In ordci for an 

asHipnee of a (battel intpe. to reoovci 
1 be debt tu ruled thereby m an action 
by him alone against mtpor., bis 
assignment must be absolute A: in 
w i it ii ip A notice ibeieof in writing i 
must luni* been given to mtpor.- j 
Hi* li.fmaki r Oamaciie, (19*21 J 2 | 
W. W. li. 691- CAN. J 

b i. .] The assignee of a bill of 

Bale A lien notoa, whieh are in effect a * 


ebattol mt go., can stand in no better 
position than the original bolder 
thereof, A must hold the same subject 
to existing equities, A he i*> liuble in 
damages foi unv unwarranted sale* by 
him of tin chattels covued by the bill 
of sale A lien notes. — Suorr v. Moose 
Java Moiorh. Lid. A J. Hanna, Ltd., 
[ 1 9*24 J 4 1>. L. It. 279 ; ‘2 W. W. It. 
1234. CAN. 

.1 — Traders Trust Co. 
(’KAWJORD, [1929) 1 I). h Ii. 1167 ; 68 
(). L It. 381. CAN. 

PART VII. SECT. 4. 
pi. — Chattels taken by mortgagee. ] 
- Tenant r. Simon (1922), 97 D. L. It. 
773.- CAN. 
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BONDS. 

Part VI. — Operation and Incidents. 

317. Add, Annotation : — Apld. Lawrence r. naves. 1 355. Add. Annotation : — Mentd. Pulsinau v. Tuy- 
* [1927] 2 K. B. 111. ' | lor, [1927] 1 K. B. 637. 


Part VII. — Performance or Breach of Condition. 

536. Citations : — For “Brown’s Case (1650). Beni. 547. Add. Annotation : -Refd. Can tier e Naval e 
8 ; Ben. & 11. 35 ; 73 E. R. 937,” read Triestina t\ Russian Soviet Naptha Export 

“ Brown’s Case (1500), cited Beni. 8 ; Ben. Agency, [1025! 2 K. B. 172. 

& D. 35 ; 73 E. R. 937.” 


Part VIII - Amount Recoverable on Breach of Condition. 

569. Add. Annotation : -Refd. Campbell v. Relink, 1 577. Add. Annotation : —Mentd. Ur Eyre-Williams, 
[19271 A. C. 732. Williams r. Williams, [1923] 2 Ch. 533. 


Part IX.- Assignment. 

680. Add. Annotation : — Apld. U< Cilv Life A*sec., I 691. Utd. Annotation : Reid. Kejjuhliea do Ounlc 
[1926] Ch. 191. | mala v. Nunez, [1927 1 1 K. B. 669. 


Part X. —Discharge. 


700. Add. Citation:- Tited 0 Co. Rep. 44b. 

Add . Annotation Retd. Enos Cat*' (1027), 
Litt. 58. 

701a. &. I*. Ene’s (’AhE ( 1027), l,i(1. 5 s ; 124 
E. 1C 135. 

712. Add. Annotation: Reid. Allen r. Royal 
Hank of Canada (1025), 41 T. L. H. 025. 

749. Add. Annotation Mentd. lie A Hankruptcy 
Notice, [1024] 2 (Jli. 70. 


796a. Payment by one Whether co-obligor 

released.) Assignment of bond to co-obligoi, 
who pa>s it, is of no use. —Woffington r. 
Sparks (1751), 2 Ves. Hen. 500; 2S E. K. 3(*“ 

803. Add. in notation : Mentd. The 
11024] ]\ 140. 

814. Add. Annotation : -Mentd. lie Eyre-Williain.s, 
Williams v. Williams, LI 023] 2 Oh. 533. 


Part XII. — Actions on Bonds. 

953. Add. Annotation : — Refd. Davey r. Robinson, [1023J 1 K. B. 503. 


PART XII. SECT. 2. 

860 iii. Bond in penal sum. I 

Summarj judgment cannot be ob- 
tained in an action on a bond In a 
penal sum guaranteeing the payment 
of a smaller bum. — Western Do- 
minion Investment (Jo. v. McMillan, 
11925} 1 W. W. It 566. — CAN. 


| PART XII. SECT. 3, SUB-SECT. 3. 

sm. Extension of time for payment in 
consideration of higher rui( of interest. I 
Held : the proper time foi applying lo 
amend in order to luhe tlio abo\e 
defence was at the trial, A: not on 
appeal. — W estern Dominion Invemi- 
mknt Co. v. MacMillan, (19251 l 
D. L. It. 562. — CAN. 


PART XII. SECT. 6. 

d i. — Alternative picas of payment 
cl* denial of execution .] — The plea of 
payment will not amount to an 
udmiHsion of the bond. & will not 
lelievo pltf. from the necessity of 
proving tho alleged loss of the bond. — 
Muhammad Zafak v. Zaiiuu Husain 
(1926), I. L. It. 49 AH. 78.— IND. 
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BOUNDARIES, FENCES AND PARTY-WALLS. 


Part I. — Boundaries 


8. Add. Citation 109 L. T. 820. 

10* Add. Annotations Generally. Ref d. Re Boun- 
dary between Canada A: Newfoundland in 
Labrador Peninsula (1927), 137 L. T 187. 
Mentd. British Controlled Oilfields v. Stagg 
(1922), 127 L. T. 209. 

20. Add. Annotation Mentd. It. v. Electricity 1 
Comrs., Roc p. I^ondon Electricity Joint 
Committee, [1921] 1 K B. 171. 

89. Add. Annotations Reid. Re Boundary be- 
tween Canada & Newfoundland in Labrador 


Peninsula (1927), 187 L. T. 187. Mentd. 
British Controlled Oilfields v. Stagg (1922), 
127 L. T. 209. 

67. Add. Annotation : — Mentd. Brighton & Hove 
General Gas Co. v . Hove Bungalows (1923), 
93 L. J. Ch. 197. 

94. Add. Annotations : — Coned. Brighton & Hove 
General Gas Co. v . Hove Bungalows, [1924] 
1 Ch. 372. Mentd. Barwick v. S. E. Ac C. By., 
[1921] 1 K. B. 187. 


Part II. — Fences 


181. Add. Annotations : — Mentd. Michael v. Phil- 
lips (1923b 130 L. T. 142 ; Jacobs v. Batavia 
At General Plantations Trust (1924), 93 
L. J. Oh. 520. 

139. Add. Annotations : — Mentd. Bromley v. Mer- 
cer, [1922] 2 K. B. 120; Fairman v . Per- 
petual Investment Bldg. Hoc., [1923] A. C. 74, 

145. Add. Annotations : — As to (1) Apld. Noble v. 
Harrison, [1920] 2 K. B. 332. Refd. Ilford 
IT. <\ v . Beal, 11925] 1 K. B. 071. Generally , 
Mentd. Edwards v, Birmingham Navigations, 
[1924] 1 K. B. 341 ; Smith v. G. W. By. (1920), 
135 L. T. 112. 

146. Add. Annotation : — Refd. Glasgow Corpn. v . 
Taylor, [19221 1 A. C. 41. 

148. Add. Annotation: — Dlstd. Sack v. Jones, 
[1925] Ch. 235. 

165. Add. Annotations : — Consd. Bromley v. Mer- 
cer. [1922] 2 K. B. 126. Refd. Glasgow Corpn. 
v. Taylor, [1922] 1 A. C. 44. Mentd. Edwards 
v. Birmingham Navigations, [1924] 1 K. B. 
841. 

163. Add. Annotations : — Consd. Hardy t». O. L. 
By. (1920), 124 L. T. 130; Glasgow Corpn. 
r. Taylor, [1922] 1 A. C. 44. Refd. Mersey 
Docks Ac Harbour Board v. Procter, [1923] 
A. C. 253. Mentd. Fairman t>. Perpetual 
Investment Bldg. Soc., [1923] A. C. 74 ; 
Hutelifle r. Clients Investments Co., [1924] 

2 K. B. 746; Harnett v . Fisher (1920), 135 
L. T. 724 ; He Freville v . HU1 (1927), 96 
L J. K. B. 1056. 

168. Add. Annotaiioyis : — Refd. Sutcliffe v. Clients | 
Investment Co., [1924] 2 K. B. 746. Mentd. 
Fairman v. Perpetual Investment Bldg. 
Soc., LI 923] A. C. 74. 

169. Add. Annotation .--—Refd. Ilford U. C. v. Beal, 
[1925] 1 K. B. 071. 

171. Add. Annotations : — Folld. Convey Island 


Comrs. v. Preedy, [1922] 1 Ch. 179. Refd. 
Brighton Ac Hove Gas Co. v. Hove Bungalows 
(1923), 88 J. P. 61. 

171a. .] — Pltfs. were incorporated 

under Convey Island (Sea Defences) Act, 
1883, for protecting Convey Island from 
inundation by the sea. They succeeded 
former comrs. appointed by an Act of 1792 
(32 Geo. 3, e. 31), which contained a power 
for these comrs. under s. 13 to erect a new 
sea wall further inward, on giving compensa- 
tion to the owner whose land was taken for 
this purpose. In 1813 the new wall was 
built, & £150 given as compensation to the 
owner of the land taken. Under the Act of 
1883 the property Ac rights of the former 
comrs. were vested in pltfs. who had power 
under that Act to hold lands. Pltfs. claimed 
to be owners in possession of the foreshore 
between the new & the old wall. Deft, 
claimed under a conveyance of Apr. 1919 
to be the freeholder in possession of a strip 
of land comprising part of this foreshore, Ac 
to be entitled as of right to excavate & remove 
shells & other drift even although, as pltfs. 
alleged, it deprived the new wall of protection 
& support, Ac exposed it to injury by the 
action of wind Ac water. The greater risk 
to the wall in consequence of deft.’s action 
was established by the evidence. In an 
action by pltfs. to restrain deft, from so 
removing the drift, Ac from trespassing on 
their land: — Held: (1) assuming the strip 
in question to be deft.’s freehold, pltfs. were 
still entitled to an injunction restraining 
him from so removing drift from the strip 
as to expose their wall Ac works Ac the lands 
protected thereby to greater risk of inunda- 
tions of the sea ; (2) pltfs. had established 
their statutory title under the Acts of 1792 


PART I. SECT, i, SUB-SECT. 2.— A. 

m (p. 284) i. .V — Piers t>. Whit- 

ing, [1823] S P. L. R. 870. — CAN. 

.J — Kingston 

JUHLAND (1020), 47 N. B. li. 824. — 
CAN. 

p (p. 264) It. 8. P. Kakbbn r. M bl- 
ush (1092), 70 D. L. li. 827. — CAN. 


P (p. 264) 1. 
v. Hi 


b (p. 264)1. A.-G. 

you Ontario v. Booth (1023), 63 
O. L. R. 374. — CAN. 


PART I. SECT. 1, SUB-SECT. 3. 

r (p. 267) i. Where mound 

wwwtnp.J— Kajnbr t. Kovacz, [1022] 
3 W. W. R. 102 ; 68 P. L. R. 793.— 

CAN. 


r (p. 267) ii. .] — 

Held : evidence of the exiBtenoe Ac 
location at one time of a oertain mound, 
according to the rules governing sur- 
veys, was* a proper way of establishing 
the boundary line. — C ain v. Copeland, 
(1022] 2 W. W. R. 1026 ; 67 D. L. R. 
681 ; IS Saak. L. R. 699.— CAN* 
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& 1883 to the whole of the land taken & set 
out pursuant to s. 13 of the first Act, & had 
exercised specific acts of owners! lip over the 
foreshore ; the possession of pltfs. & of deft, 
being at most doubtful or equivocal the law 
attached possession to the title ; deft., 
therefore, was a trespasser, & must be re- 
strained from excavating or removing stones, 
shingle,. shell or soil from the particular strip 
of foreshore & from .otherwise trespassing 
on same. — Canvey Island Comrs. v. Prkedy, 


[1922] 1 Ch. 179 ; 91 L. J. Ch. 203 ; 120 L. T. 
445 ; 80 J. I\ 21 ; 00 Sol. Jo. 182 ; 20 L. G. R. 
125. 

203. After this case add, “ Power of commis- 
sioners to direct repair of fences, see Commons, 
No. 939a.' * 

204. Add. Annotation : — Retd. Mersey Docks & 
Harbour Board v. Procter, [1923] A. C. 253. 

205. Add. Annotation : — Dlstd. Sack v. Jones, 
[1925] Ch. 235. 


Part III. — Party-Walls. 


240. Add. Annotation : — As to (2) Refd. Sack ?;. 
Jones, [1925] Ch. 235. 

249. Add. Annotation : — Refd. Sack v. Jones, 
[1925] Ch. 236. 

250. Add. Annotation : — Apld. Sack r. Jones, 
[1925] Ch. 236. 

251. Add. Annotations : — Apld. Sack v. Jones. 
[1925] Ch. 235 ; Simpson v. Weber (1925), 
133 L. T. 40. Mentd. Hansford v. Jago, 
[1921] 1 Ch. 322. 

251a. Right of support — By adjoining house.] — 
Pltf. & deft, were the owners of adjoining 
houses, separated by a party -wall, A with 
implied mutual rights of support. Pltf. 
alleged that owing to lack of repair A under- 


pinning deft.’ s house was subsiding, dragging 
the party-wall over, & thereby damaging 
pltf.’s house : — Held : pltf.’s allegations had 
not been substantiated by the evidence. 
Semble : even if they had been substantiated 
pltf. would have had no cause of action. — 
Sack v. Jones, {1925] Ch. 235 ; 94 L. J. Ch. 
229 ; 133 L. T. 129. 

257. Add. Annotation : — Refd. Ilford U. C. ' v 
Beal, [1925J 1 K. 13. 071. 

271a. No agreement for lease.) — Taylor v. 

llKED (1815), 0 Taunt. 249 ; 128 E. R. 1030. 

Annotation : — Refd. Collins v. Wilson (1828), 1 Moo. Si 1*. 

454. 

310. Add. Annotation :-~-As to (2) Refd. Sack v. 
Jones, [1925] Ch. 235. 


Part IV. — Evidence of Boundaries. 


318. Add. Annotation : — Mentd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. It. 91. 

320. Add. Annotation : — Mentd. Belton v. Bass, 
Katclille & Gretton, [1922] 2 Ch. 449. 

323 .Add. Annotations ; — Refd, Aksionairnoye 
Obschestvo A. M. Luther r. Sagor, [1921] 
1 K. B. 450. Mentd. DulT Development Co. 
v. Kelantan Government, J1924J A. C. 797 ; 
The Fagemes, [1927] P. 311. 

332. Add. Annotation : — Refd. British Thomson - 
Houston Co. v. British Insulated & Helsby 
Cables, [1924] 2 Ch. 100. 

339. Add. Annotation : — Mentd. British Thomson- 
Houston Co. v. British Insulated & Helsby 
Cables, [1924] 2 Ch. 160. 

843. Add. Annotation : — As to (3) Consd. Stoney 


v. K.'istbourne R. C, A Devonshire (1926), 95 
L. J. Ch. 312. 

355. Add. Annotation : — Mentd. British Thomson- 
Houston Co. v. British Insulated & Helsby 
Cables, LI 924] 2 Ch. 160. 

359. Add. Annotation: — Apld. Stoney v. East- 
bourne It. 0. & Devonshire (1920), 95 L. J . Ch. 
312. 

402. Add. Annotation Consd. Stoney v. East- 
bourne* It. 0. & Devonshire (1920), 135 L. T. 
281. 

416. Add. Annotation : — Mentd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 

417. Add. Annotation : — Mentd. Hodgson v. Mc- 
Creagh (1923), 92 L. J. Ch. 426. 


PART 11. SECT. 2, SUB-SECT. 4. 
•n. Forest reserve.) — It ie no de- 
fenoe to an action for recovery of u 
penalty from the owner of stock grazing 
on a forest reserve without a permit, 
that the reserve was not enclosed by 
a 44 lawful fenoe " as defined in the 
Fence Ordinance. — Minister of In- 
terior for Canada r. Nelson, [1920] 
1W.W.R. 129. — CAN. 

PART III. SECT. 1. SUB-SECT. 

C. (b). 

• L Wall built dr used only by 


j adjoining owner.) — Held: deft, was 
answerable, aa the injury was the direct 
result of negligence in the original con- 
struction of the wall. — McQurLLAN v. 
Ryan (1921), C4 U. L. R. 482; 60 
O. L. 11. 337.— CAN. 


e ii. Party wall undermined — 

Extent of liability.) — Jeffrey (F. W.) 
& Sons, Ltd. v. Copeland Flour 
M rus, Finlayso.v v. Copeland Flour 
Mills, [1923] 4 D. L. R. 1140; 62 
O. L. It. 617. — CAN. 


PART IV. SECT. 1. 

h i. Purveyors giving conflicting 

evidence — Duty of court to accept evi- 
dence of surveyor making first examina- 
tion.) — Shupk v. Lanoknuuko Rural 
Municipality, [1920 J 3 W. W. R. 706. 
—CAN. 


•p. Subsequent conveyances — Acts 
>/ possession . J — Matthk wh v. Goode 
1923), 60 N S. R. 643.— CAN. 


247 



Cam 18— 147a. 


English and Empire Digest Supplement. 


BUILDING CONTRACTS, ENGINEERS AND ARCHITECTS. 


Part II. — The Contract. 


18. Add . Annotation : — Refd. Boot (London) v. 
Uttoxeter U. D. C. (1924), 88 J. P. 118. 

20. Add, Annotatiojis : — Consd Re Meyrick’s 
Settlmt., Meyrick v. Meyrick, [1921] 1 Ch. 
311. Refd. Cohen v. Sellar, [1926] 1 K. B. 
636. 

21. Add, Annotation : — Refd. United States Ship- 
ping Board v . Durrell, [1923] 2 K. B. 
739. 

34. Add. Annotation : — Refd. Kelantan Govern- 
ment v. Duff Development Co., [1923] A. C. 
395. 

89. Add. Annotation : — Distd. A.-G. v. Denby, 
[1925] Oh. 696. 


47. Add. Annotation : — Refd. British & Foreign 
Marine Insce. v. Gaunt, [1921] 2* A. 0. 41. 

49. Add. Annotation ^ — Mentd. British & Bening- 
tons v. North Western Cachar Tea Co., [1923] 
A. C. 48. 

51. Add. Annotation : — Consd. United States 
Shipping Board v. Durrell, [1923] 2 K. B. 
739. 

56. Add. Annotation : — Refd. United States Ship- 
ping Board v. Durrell, [1923] 2 K. B. 739. 

59. Add. Annotation : — Refd. United States Ship- 
ping Board v. Durrell, [1923] 2 K. B. 739. 

70. Add. Annotations : — Consd. Alexander v. Web- 
ber, [1922] 1 K. B. 642. Refd. Re A Debtor, 
[1927] 2 Oh. 367. 


Part III. — Certificates. 

83. Add. Annotation Mentd. Ilirji Mulji 87. Add. Annotation :■ — Mentd. Ptilsnian v. Tay 
Olirong Yue S.S. Co., [1926J A. C. 497. lor, [1927] 1 K. B. 937. 


Part IV. — Price. 


129. Add. Annotations : — Refd. Larrinaga v. Soc. 
Franco- Americaine dew Phosphates de 
Medulla (1923), 92 L. J. K. B. 455. Mentd. 
Isaacs v. McAllum, [1921] 3 K. B. 377. 

129a. Work abandoned.] — Small & 

Sons, Ltd. v. Middlesex Keal Instates 
Ltd., [1921] W. N. 245. 


132. Add. Annotation : — Refd. Colley v. Overseas 
Exporters, [1921] 3 K. B. 302. 

145. A dd. Annotation : — Refd. Moriarty v. Regent’s 
Garage Co., [1921] 1 K. B. 423. 

147a. .] — Small & Sons, Ltd. v . Mid- 

dlesex Real Estates, Ltd., [1921] W. N. 
245. 


PART II. SECT. 2, SUB-SECT. 1. 
•a. Repugnant provisions.] — A pro- 
vision for payment on tho basis of 
cost plus a percentage if the actual cost 
iu more or low* than the contruct price 
1 b repugnant "Where tho contractor ha* 
made an absolute covenant to do tho 
work furnish tho material for a 
definite sum.— Uit r Forres (1921), 
02 S. C. it. 1 : 69 D L. It. 166.— CAN. 


PART II. SECT. 2, SUB-SECT. 3. 

■h. Contract to put old housts " in 
first class shape.”] — Held : the p lines c 
must liuvo reference to their capacity 
for taking on repairs, which could bo 
only those which their aged condition 
permit tod. — H opak Repair & Service 
C o., Ltd. v. Milijsu (1921), 04 D. L. It. 
116 ; 49 O. L. It. 205.— CAN. 

PART II. SECT. 3, SUB-SECT. 2.- C. 

62 iii. .J — Where* tho 

architect ordered additional work, & 
at that timo it was apparent that the 
work originally contracted for could 
not be completed within the time 
fixed, but there was no application for 
extension nor intimation from tho 
owner of an intention to enforce a 
claim for damages for delay : — Held : 
the contract should not bo construed 
so as to impose upon tho contractor 
the obligation or completing the work, 
including additions, within tho timo 
fixed. — Okies v. Georg as (1923), 54 
O. L. it. 680.— CAN. 


PART 111. SECT. 1. 

78 xxvii. .] — Dixon t>. South 

Australian Railways Comks. (1923), 
31 O. L. R. 71.— AUS. 

84 i. Certifier improperly in- 
fluenced.] — Held : the issue of the 
oortllior’s certificate was not a con- 
dition precedent to tlio right of tho 
contractor to recover payment.— 
Northern Construction Co. r. 11., 
11926) 2 D. L. It. 582 — CAN. 

■q. Alteration of contract in 

many details.] — Held : a final certificate 
was not a condition precedent to tho 
bringing of an action by tho contractor 
for tho balance due. — McManus v. 
Grwklbourg, [1026 J 1 D. L. It. 996 - 
CAN, 

PART III. SECT. 3, SUB-SECT. 2.- A. 

102 iv. .] — D ’Amours r. 

Tuo is -P istoles, [1924] 4 D. L. It. 601. 
— CAN. 


PART IV. SECT. 1. 

ODERX 

Construction Oo. r. Stiaw", [19231 
S 1). L. It. 893; 3 W.W. 1L 301.— CAN. 

■I. Percentage on cost — How cal- 
culated. ]-*— A contract entered into 
between pltfs. & defts. for the con- 
struction of a vessel by pltfs. for defts. 
provided thut defts. were to pay 
pltfs. an agreed sum for the use of 
their plant, consisting of yard, sheds, 
machinery, etc., &, in addition ten per 
cent, above the oost of all labour & 
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material which entered into the 
construction of the vessel : — Held : 
the ten per cent, must bo restricted 
to labour & material supplied by 
pltfs. & should not bo extended to 
include engines, tanks, & other articles 
which W’ore provided by defts. & with 
the supplying of which pltfs. had 
nothing to do. — U oehnkr v. Hackman 
(1922), 55 N. S. It. 325.— CAN. 


PART IV. SECT. 2. 


135 i. General rule. 1 — Fisher r. Cox 
(1921), 64 N. S. It. 226 ; 67 D. L. R. 
5C7.— CAN. 

135 ii. .]— La Croix Brothers 

& Co. v. Cook (Sosk.), [1920] 4 D. L. R. 
747 ; [1920] 3 W. W . R. 385. — CAN. 

h (p. 367) i. .]— 

Speirs, Ltd. v. Petersen, tl924] 
S. O. 428. — SCOT. 


146 id. .] — Williams v. 

Stewart & Cameron, Ltd., [1923] 
4 V. L. R. 866, 3 W. W. R. 1024.— 
CAN. 


sz. How calculated.]-— The amount to 
w'hich a contractor is entitled on a 
Quantum meruit is tho value of tho work 
from the point of view of the value of 
tho services rendered by him, not the 
benefit to the person for whom the 
work is done. Meaning of “ cost •* 
discussed. — Jamieson Construction 
C o., Ltd. r. Lacombe & North 
Western Ry., [1926] 2 D. L. R. 663 ; 
[1926] 1 W. W. R. 628 ; 22 Alta. L. R. 
165. — CAN. 



Vol. VIL— Building Contract*. Cases 171—890 


Part V. — Payment. 

171. Add . Annotation Consd. Re Mahmoud & Ispahani, [1921] 2 K. B. 716. 


Part VI. — Alterations, Additions and Omissions. 


213. Add . Annotation : — Mentd. British & Foreign 
Marine Insce. v. Gaunt, [1921] 2 A. C. 41, 


216. Add. Annotation Held. Wisbech 
Ward, [1927] 2 K. B. 650. 


K. O. v. 


Part VII. — Maintenance and Defect Clauses. 

222. Add. Annotation Consd. Murphy v. Hurly, [1922] 1 A. C. 309. 


Part VIII. — Breach 

230. Add. Annotation : — Mentd. Britannia Hy- 
gienic Laundry Co. v. Thornycroft (1920k 135 
L. T. 83. * 

230a. Excess of cost of completion over con- 

tract price.] — By a contract in writing 
dated May 12, 1916, deft, agreed to build 
for pltf. a house, subject to the conditions 
set forth in the schedule thereto, for the sum 
of £1,900. The conditions provided (inter 
alia ) that deft, should begin the works im- 
mediately after possession of the site was 
given to him, & should regularly proceed with 
Ac complete the same within six months after 
the date of the plans being passed by the local 
authority, Ac {hat if deft, should suspend 
the works or should not proceed with them 
with due diligence, pltf. by his architect I 
should have power to give notice to deft. | 
requiring him to proceed, Ac on failure of deli, 
to comply with such notice for thirty days 
pltf. should be entitled to enter upon «& take 
possession of the works Ac site Ac employ any 
other person to complete the works. On 
July 10, 1910, the plans were duly passed. 
On July 14, 1916, an order was made by the 
Minister of Munitions under the powers of the 
Defence of the Realm (Consolidation) Regu- 
lations, 1914, which provided that on Ac after 
July 20, 1916, no person should without 
licence from the Minister of Munitions com- 
mence or carry on any building or con- 
struction work. On July 21 deft, applied 

PART V. 

S (p. 373) I. Ascertained by in- 

tention of parties .] — B anson v. Parks. 

119251 3 D. L. R. 1103. — CAN. 

T i. .1— Held : to make 

the 20 per cent, retained by the owner 
a valid security for completion of the 
work, the architect in certifying; 80 per 
oent. due should base his estimate 
on the proportion that the value of 
the work done boro to the cost of 
the eutire undertaking. — H opoood v. 

Febnkk (1921), 62 D. h. R. 419 ; 62 
S. C. R. 634. — CAN. 

b (p. 374) 1. Owner giving 

promissory notes in default of cash — 


of the Contract. 

for a licence to proceed, Ac continued to work 
fairly well until Aug. 12, when ho ceased to 
proceed with due diligence with the deliberate 
intention., as the ct. held, of ensuring that 
the licence should be refused Ac that he should 
thereby be enabled to put an end to the 
contract. On Kept. 9 pltf.'s architect gave 
him thirty days’ notice to proceed with the 
works. On Kept. 30, before the expiration 
of the notice, the Minister of Munitions 
refused to grant the licence to proceed. 
In an action by pltf. for damages for breach 
of contract : — Held : deft, could not take 
advantage of the intervention of the Minister 
of Munitions, which was brought about 
by his own act, Ac the proper measure of 
damages was what it cost pltf. to complete 
the house* substantially as it was originally 
intended Ac in a reasonable manner at the 
earliest moment he* was allowed to proceed 
with the work, less any amount that would 
have been due Ac payable to deft, by pltf., 
had deft, completed the house to the roofing- 
ui at the time agreed by the terms of his 
contract. - Mkktknh v. Home Freeholds 
(Y>., [1921 | 2 K. B. 526 ; 90 L. J. K. B. 707 ; 
125 L. T. 355, C. A. 

238. Add. Annotation Mentd, Admiralty Coinrs. 
v. S.S. Chekiang, [1926J A. C. 637. 

270. Add. Annotation : — Mentd. Abrahams v. 
Reiach, [1922] 1 K. B. 477. 

contractor was not affected by the 
alleged fact that the material woh not 
Huitablo to the climatic conditions. 
If a method of repair as satisfactory 
but less expensive than that cailoa 
for by the contract could be secured 
by tho owner, he should be bound to 
accept it. — JiLOMK v. Regina (City), 
( 1 920] 1 W. W. R. 311 ; 50 D. L. R. 
93 ; 13 Alta. L. It. 94. — CAN. 

PART VIU. SECT. 8, BUB-SECT. 1. 

243 i. Deduction of value of in - 

computed work with fifty per cent. 
Iherum - 1 ‘malty. ] Mac DONALD v. 
North West Biscuit Co., 11924] 1 
1). L. it. 987 ; 1 W. W. R. 795.— CAN. 


Notes discounted urith bank & interest 
paid. 3— Smith v. McCutcheon, 119221 
1 W. W. It. 300 ; 67 D. L. It. 554 ; 
31 Man. L. It. 413. — CAN. 

sb. Under cost plus percentage agree- 
ment- -Dart of material supplied by 
oumcr — Uxqht of contractor to percentage 
on cost oj such mail rial.] — Smith v. 
MrOuTCHKON, [1922] 1 W. W. R. 300 , 
07 l). lu It. 554 ; 31 Man. L. It. 413 
— CAN. 

PART VII. 

r i. Defect due to unr inability 

of subject-matter of contract — Method of 
repair.}— Held : tho obligation of the 
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Cases 279— 345a. ' English and Empire Digest Supplement. 


Part IX. — Excuses for 

279. Add . Annotations : — Refd. Larrinaga v . 8oc. 
Franco- Americaine des Phosphates de Medulla 
(1923), 92 L. J. K. B. 455. Mentd. Isaacs 
v . McAllum, [1921 ] 3 K. B. 377. 

282. Add. Annotations : — As to (2) Refd. Mertens 
v . Home Freeholds Co., H921] 2 K. B. 526 ; 
Dominion Coal Co. v. Maskinonge 8.S. Co., 
[1922] 2 K. B. 132 ; Ijarrinaga v. Soc. Franco- 
Americaine des Phosphates de Medulla (1923), 


Non-Performance. 

92 L. J. K. B. 455 ; Cantiere Navale Triestina 
v . Handelsvertretung der Russe Soz. Fod. 
Naphtha Export (1925), 94 L. J. K. B. 679; 
Kursell v. Timber Operators & Contractors, 
[1927] 1 K. B. 298. 

285a. Brought about by contractor’s 

own act.l — Mertens v. Home Freeholds 
Co., No. 230a, ante . 


Part X. — Forfeiture. 

293. Add. Annotation : — Refd. United States Ship- 295. Add. Annotation : — Mentd. Bhagchand Dag- 
ping Board v. Durrell, [1923] 2 K. B. 739. dusa Gujrathi v. Secretary of State for India 

in Council (1927), 43 T. L. R. 617. 


Part XI. — Materials 


312. Add. Annotation : — As to (1) Apld. lie Blyth 
Shipbuilding & Dry Docks Co. Forster v. 
Blyth Shipbuilding & Dry Docks Co., [1920] 
Ch. 494. 

316. Add Annotation : — Mentd. Bohnko v. Bede 
Shipping Co , [1927] 1 K B. 049 

316. Add. Annotation Refd. Re Blytli Ship- 

building A; Dry Docks Co., Forster v. Blyth 
Shipbuilding & Dry Docks Co., [1920] Cli. 
491. 

318. Add. Annotation Apld. lie Blyth Sliip- 

building At Dry Docks Co., Forster v. Blyth 
Shipbuilding Dry Docks Co., [1920] Oil. 
494. 

319. Add. Annotation Dlstd. lie Blytli Ship- 
building & Dry Docks Co., Forster Blyth 
Shipbuilding At Dry Docks Co., [1920] CU. 
491. 

319a. .] — A shipbuilding contract pro- 

vided for payment oi the price of the vessel 
by instalments, the first to be paid on the 
signing of the contract, the next when the 
keel was laid. A: others at various stages in 
the progress of the ship’s construction. She 
was to be constructed under the inspection 
of the purchasers* surveyor, to whose 


approval the quality of the material used & 
*the workmanship were to be subject. Clause 6 
provided that from A^ after payment by the 
purchasers to the builders of the first instal- 
ment on account of the price the vessel At all 
materials At tlungs appropriated for her 
should thenceforth, subject to the lien of 
the builders for unpaid purchase-money in- 
cluding extras, become At remain the absolute 
property of the purchasers. After tho first 
instalments of the purchase-money had been 
paid & the vessel had been partly constructed, 
a receiver was appointed in an action com- 
menced by debenture-holders of the ship- 
building co. for enforcing their security : — 
Held : certain worked material lying in the 
yard ready to be incorporated into the hull 
of the vessel & approved by the purchasers’ 
surveyor, had not been “ appropriated for 
her ” within the above clause so as to become 
the proi>erty of the purchasers . — Re Blyth 
Shipbuilding At Dry Docks Co., Forster 
v. Blyth Shipbuilding & Dry Docks Co., 
[1926] Oh. 494; 95 L. J. Ch. 350; 134 
L. T. 643, O. A. 

Annotation : — Refd. Bebnke v. Bede Shipping Co., 11927] 
1 K . B. 649. 


Part XII. — Assignment and Devolution of Rights and 

Liabilities. 


341. Add. Annotations: — As to (1) Consd. Re 
National Benefit Assce., [1924] 2 Ch. 339. 
As to (3) Apld. Re City Life Assce., [1926] Ch. 
191. As to (4) Consd. Re National Benefit 
Assce., |1924] 2 Ch. 339. 

842. Add. Amxotation : — Refd. Jones v . Oceanic 
Steam Navigation Co., [1924] 2 K. B. 730. 
344. Add. Annotation .—Refd. Re Walt, [1927] 1 Ch. 
608. 


345. Add. Annotation : — Refd. Lawrence v. Hayes, 
[1927] 2 K. B. 111. 

345a. Effect of — On contractor’s rights under 
arbitration clause.] — Building contractors as- 
signed to a bank all money due & to be- 
come due to them under a building contract, 
which contained an arbn. clause; A the proper 
notice of the assignment was served on the 
building owners. Disputes having arisen 
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Vol. VII. — Building Contracts. Cases 346a — 425a. 


regarding a claim by the contractors for 
compensation fa extra payment, recourse was 
had to arbn. -.—Held : (1) the arbitrator had 
jurisdiction to entertain the arbn., since tlie 
contractors rights under the arbn. clause did 
not constitute a “ legal ” or “ other remedy ** 
dobt wiihin Law of Property Act, 
X925 (c. 20), s. 130 (1), fa were not passed 
& transferred to the bank by the assign- 
ment ; (2) the arbitrator had to consider not 
merely the terms of the contract within the 


limits of the document, but also the applica- 
tion fa enforcement of those terms, having 
regard to the whole legal position which tho 
parties had created, including the relinquish- 
ment by the contractors themselves by the 
assignment of their right to claim the debt, 
fa lie must make his award in favour of the 
building owners. — Cottage Ci.uh Estates, 
Ltd. v. Woodside Estate Co. 

Ltd. (1927), 44 T. L. 11. 20. 


Part XV. — Arbitration Clauses. 


387. Add. Annotalion : — Consd. Czarnikow v. Roth. 
Schmidt, [1922] 2 K. B. 478. 

888. Add. Annotation : — Retd. Czarnikow v. Roth, 
Schmidt, [1922] 2 K. B. 478. 

388a. Clause restricting time for opening reference 
— “ Until after completion of works ” — Mean- 
ing of.] — The form of building contract issued 
by the Royal Institute of British Architects 
provides, by condition 31 in the schedule 
thereto, that should the building owner not 
pay the builder any Hum eertiiied by the 
architect within the time limited by the 
contract, the builder is to be at liberty to 
determine the contract fa recover from the 
building owner payment for all work executed. 
Condition 32 provides that in ease any differ- 
ence shall arise between the building ow*ner 
& the builder as to the construction of the 
contract or as to any matter arising there- 
under, such difference is to be referred to 
arbn., but that “ such reference . . . shall 
not be opened until after the completion of 
the works.” During the progress of certain 
works which were being carried out under a 


building contract in the above form the 
building owner neglected to pay the builder 
a sum certified by the architect within the 
stipulated time, fa thereupon the builder 
determined the contract under condition 31. 
The builder commenced arbn. proceedings 
while the contract works were still uncom- 
pleted, fa the arbitrator made an aw'ard in 
his favour for the money due to him under 
the contract : livid : the words “ until 
after the completion of tho works ” in 
condition 32 meant until after completion 
of the whole of tho works contracted for, 
fa not merely until alter completion of so 
much of the w T orks as the builder was under 
the eireumstanoott bound to perform ; con- 
sequently the arbn. wms premature & the 
arbitrator had no jurisda lion to make the 
award ; or at all events the* validity of 
the award w r as sufficiently doubtful to render 
it improper to enforce it summarily.'- Smith 
v. Mahtin, [1925 1 l K. 11.715. 91 L. .l.K.B. 
04 5 : 133 L. T. 193, (\ A. 

395. Add. Annotation:- Mentd. ltirji Mulji v. 
Theong Vue S.S. Co., [1920] A. O. 497. 


Part XVI. — Architects and Engineers. 

425. Add. Annotations:— Folld. Boynton v. 425a. — Interim certificates.] — Pit fa., a 

Richardson (1924), 69 Sol. .To. 107. Consd. local authority, made a contract w'ith 

Wisbech R. D (\ v. Ward (1927), 91 J P. 200. builders under whirl) deft, was the architect. 


PART XUL SECT. 2. SUB-SECT. 2. 

372 ii. Mechanic's lien action 

pending against sub-contractor — Liability 
for sales tax.) — Hors (Henry) Sc Sons, 
Ltd. r. Sheehy (Richard) & Sons 
( 1922). 52 O. L. R. 237.— CAN. 

e i. .] — Contractor* 

Held : entitled to damages for breach 
of contract by sub-contractors by 
reason of materials not being delivered 
in time. — Hope (Henry) & Sons, 
Ltd. v. Siieeut (Richard) Sc Sons 
(1322), 52 O. L. R. 237.— CAN, 


PART XV. SECT. t. 
lb f. .] — A contract for the con- 

struction of a covered way from the 
mainland to a lighthouse contained 
an arbn. clause, the first part of which 
referred all disputes, whenever arising, 
as to the contract Sc Its execution to 
the employers* engineer, while the 
second part referred any dispute or 
olalm arising after, or consequent on. 


the completion of the routine t to 
another engineer. A dispute having 
arisen as to the rate payable for the 
lemoval of certain rock, tho contractors 
refused to continue the work, A the 
employers took the work out of their 
hands. An action having been brought 
by the contractors fo** payment of sums 
alleged to be due under tho contract 6c 
for damages : - Held : as t ho work was 
still in progress, the first part of the 
arbn. clause applied, it being im- 
material that the work had been taken 
out of the hands of the pursuers, & 
action sisted to allow the arbn. to 

E rocced. — C ha w ford v. Non nums 
i (OUTHOUSES COWRH., [1925] S C. 
(H. L.) 22. — SCOT. 

PART XV. SECT. 4. 

o I. .] — A building contract 

contained a clause referring all disputes 
arising under the contract to the arbn. 
of the employers’ engineer, who in fact 
superintended & directed the work : — 
Held : as the contractors bad agreed 
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to the appoint merit of 1 1 - engjncoi as 
arbiter, they could not object to his 
adding upon tho ground thut ho was an 
interested parte with a bias. - (’kaw- 
f okd v. Northern Liuhtiiouheh 
Comkh., 11925] H. C. (11. L.) 22. — 
SCOT. 

PART XVI. SECT. 1 

e i. Unqualified pirvm J— - 

II ild : a person illegally tinployod 
could not thereby found a claim for 
admission to the Association of Pro- 
fessional Engineers as being a person 
“ practising as a professional engineer ” 
under Engi/ier ring Profession Act, 
Man. 1920 (e. *iS). s. 7. He Enginkkr- 
ino Pnoi ehhion Act, He Johnson, 
[1922 ] 3 W. W. it. 424 ; 70 D. L. li. 
1G1. — CAN. 

•o. Ttrmxnalmn of appointment — By 
verbal cant citation given to architect's 
assistant— Be rord of cancellation made 
by architect.) — Held: effcotive. — Row- 
ley v. Cook. [1920] 2 W. W. R. 331 ; 
62 D. L. It. 709.— CAN. 



Cases 425a— 458. English AND EMPIRE DIGEST SUPPLEMENT. 


The Ministry of Health had the right to re- 
require the use of materials which the Dis- 
posals Board had for sale. While the houses 
W ^V n . cour ? e , of erection deft, gave interim 
certificates, & he also gave documents under 
which pltfs. paid the Board for articles sup- 
plied by the Board. Under these certifi- 
cates & documents pltfs. had to pay both the 
builders & the Board for the same material. 
In an action by pltfs. to recover the amount 
from deft, on the ground of negligence : — 
Held : as the certificates were only inteidm 
certificates, & as deft, on going into the 1 
figures with pltfs. had indicated to them that 
the amount paid to the Disposals Board was 
to bo deducted from the final balanc e due to 


the contractors, deft, had not been guilty of 
negligence, & the action failed — Wisbech 
Rural District Council v. Ward (1927), 44 

T. L. R. 62 ; 91 J. P. Jo. 904, C. A. 

428. Add. Annotation : — Consd. Wisbech R. C. v. 

Ward, [1927] 2 K. B. 556. 

434. Add. Annotation : — Distd Nixon v . Erith 

U. D.C., [1924] 1 K. B. 87. 

436. Add. Annotation : — Refd. Nixon v. Erith 
U. D. C., [1924] 1 K. B. 819. 

452a. General Housing Memorandum 

No. 4.] — Elkington v. Wandsworth Corpn. 
(1924), 41 T. L. R. 76 ; 88 J. P. Jo. 702. 

458. Add. Annotation : — Apld. Higgins v. North- 
ampton Count > Borough (1926), 90 J. P. 82. 


PART XVI. SECT. 2, SUB-SECT. 2. 

k i. In uivwa flecinonB .) — 

Whore tbo owner's cuff moor is made 
arbitrator, ho must tamrd against 
being unduly influenced by bis em- 
ployers ; & if it appears thut be is so 
biased ns to lie likely not to deoido 
fairly, then tbo contractor will not bo 
bound by his decision.— Blomit v . 
Regina (City), |m0] 1 W. W. R. 
311 ; AO 1>. 1* It. 93 ; 13 Alta. L. R. 
94.— CAN. 

PART XVI. SECT. 3, SUB-SECT. 1. 

d i. — .]— Pltf. lit Id en- 

titled to payment for plans adopted \ 
UHod, although tlieie was no expiesH 
contract to thut tiled — Simjmji r . 


Lam> Settlement Board (B.C.), 

[1025] 2 D. Jj. R. 1050.— CAN. 

g i. Work flora be Jure repiffl ra- 

tion as architect.} — A person employed 
as an ui chit ect who is not registered, 
A whoso employment is discontinued 
before ho beeomoH registered, cannot 
lecover for his sorviecs. — Rowley v . 
Cook, [1020] 2 W. W. It. 331 ; 52 

D. L. R. 700.— CAN. 

PART XVI. SECT. 3, SUB-SECT. 2. 

k i. 1 J kins approved by employer — 
To bt vsed at future date. ] — 1ft Id : 
einploM r bound to pay, even though 
the buiJdJngr contemplated was ne^ei 
erected. — Q uirk r. Town of S\i>nfy 
Minkb (1923), 6G N. S. R. 281.— CAN. 


PART XVI. SECT. 3, SUB-SECT. 4. 

c (p. 445) i. .] — Pltf , an 

architect, prepared plans for & superin- 
tended the erection of a building: esti- 
mated to cost $1 75,000. After $50,000 
had been expended, pltf. rendered a 
partial account based upon the esti- 
mated cost at 34 per rent , amounting 
to $6,125, intimating that the full 
chargre foi hiH services would bo 5 per 
cent of tho estimated cost. Deft con- 
sidered 1 be claim excessive, & dispensed 
with pltf ’s further services: — Held: 
pltf. should be awarded for bis services 
up 1 1 » the time of his dismissal, including: 
damages for dismissal, tbo sum of 
$8,000. — Cobb v . Roy, [19211 51 

N. S. R. 1.15 ; 57 D. L. R. 212.— CAN. 



Vol VH.— Cases 17—198, 


BUILDING 


Part III, 

17. Add . Annotation : — Apld. Be Quinn & 
National Catholic Benefit & Thrift Soc.\s 
Arbitration, [1921] 2 Oh. 318. 


Part IV- 

36. Add. Annotation : — Refd. Deucliar v. Clat* 
light & Coke Co., [1924] 2 Oh. 420. 

37. Add. Annotation : — Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
Harrow Road Permanent Bldg. Soc., [1921] 
2 Ch. 438. 

41. Add. Annotation : — Mentd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban A 
Harrow Road Permanent Bldg. Soc., [1921 | 
2 Ch. 83. 


SOCIETIES. 

— Rules. 

| 20. Add. Annotation : — Consd. Be Quinn & 
i National Catholic Benefit & Thrift Soc.’s 
• Arbitration, [1921] 2 Ch. 31 S. 


-Officers. 

54. Add. Annotation : — Mentd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
Harrow Road Permanent Bldg. Soc., [1921) 
2 Ch. 83. 

65a. S. P. R. v. 11 asti k (1M»3), Be & Ca. 209; 
1 New Rep. 335 ; 32 B. J. JM. C. 03 ; 7 B. T. 
095; 27 .B P. 85; 9 Jur. N. S. 235; 9 
Cox, C. C. 201 ; 109 R. IB 1391 ; sub now. 
R. v. fUirrn , 11 A\ . IB 293, C. O. IB 


Part VII. — Advances. 


109. Add. Annotation : — Mentd. Sun Permanent | 
Benefit Bldg. Soc. v. Western Suburban A * 
Harrow Road Permanent Bldg. Hoc. (1921), 
91 B. J. Ch. 74. 

110. Add. Citation: — subsequent proceedings^ 
[1921] 2 Ch. 438, C. A. 

Rights & benefits under — Whether 

transferable.] — Sun Building Society v. 
Western Suburban A Harrow Road ( 
Building Society, No. 230a, post. 

111. Add. Annotation : — Generally , Mentd. Sun 
Permanent Benefit Bldg. Soc. r. Western 
Suburban & Harrow Road Permanent Bldg. 
Soc., [1921] 2 Ch. 438. 

112. Add. Annotations : —As to (1) Refd. Sun Per- 
manent Benefit Bldg. Soc. r. Western 
Suburban A Harrow Road Permanent Bldg. 
Soc., [1921] 2 Oh. 438. As to (3) Refd. Sun 
Permanent Benefit Bldg. Soc. v. Western 


Suburban & Harrow Road Permanent Bldg. 
Soc., [1921 ] 2 Oh. 138. As to (4) Refd. Sun 
Permanent Benefit Bldg. Soc. v. Western 
Suburban A Harrow Road Permanent Bldg. 
Soc., [1921] 2 Ch. 438. 

119. Add. Citation : — subsajuenl proceedings , 
[1921] 2 Ch. 438, C. A. 

143. Add. Annotation : — Mentd. Campbell v. Pol- 
iak, [1927] A. C 732. 

144. Add. Annotation : — Mentd. Campbell v. Pol- 
iak, [1927 J A. C. 732. 

146. Add. Annotation : — Refd. Sun Permanent 
Benefit Bldg. Soc. c. Western Suburban Ac 
Harrow Road Permanent Bldg. Soc. (1921), 
91 B. .1. Ch. 7B 

184. Add. Annotations: — Refd. Sweet v. Mac- 
diarmid (or Henderson) (1920), 7 Tax Cas. 
640 5 Inland Revenue* Cornrs. v. Hay (1924), 
8 Tax Cas. 636. 


Part VIII. — Borrowing and Loans 


187a. For purohase of mortgages — Whether pur- 
pose of society.] — Sun Building Society v. 
Western Suburban & Harrow Road 
Building Society, No. 230a, post. 

190. Add. Annotation : — Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 

PART VII. SECT. 4. 

124 i. Determination of amount pay- 
able — Liability for losses incurred in 
management of society.] — Held : under 
the mtge. in .question Sc the bye-laws 


Harrow Road Permanent Bldg. Soc., [1921] 
2 Ch. 83. 

198. Add. Annotations : — As to ( 2 ) Refd. Bowling 
v. Cox, [1926J A. C. 751. Generally , Mentd. 
Dominion Coal Co. v. Mackinonge S.S. Co., 
[1922] 2 K. B. 132 ; Boston Corpn. v. 

PART VII. SECT. 6, SUB-SECT. 2. 
t. For the existing 44 Held '* paragraph 
read “ Held : pltf. was entitled to 
forecloHo for the whole amount due, 
to be computed according to the rules/* 


Sc rules of the society, the society could 
not charge against tne mtge. a share of 
losses incurred in the management of 
the society. — Lkb u. Canadian Mutual 
Loan Co. (1908), 23 C. L. T. 165 ; 6 
O. L. R. 471 ; 2 O. W. It. 370.— CAN. 

253 



Cases 198 — 870. 


English and Empire Digest Supplement, 


Fenwick (1923), 129 L. T. 700; Holt v. 
Markham, [1923] X K, B. 604 ; Cantiare San 
Rocco S. A. v . Clyde Shipbuilding & En- 
gineering Co., [1924] A. C. 226. 

199. Add. Annotation: — Generally , Mentd. Lig- 
gett (Liverpool) v. Barclays Bank (1927), 
137 L. T. 443. 

202. Add. Annotation: — Refd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 

204. Add. Annotation : — Mentd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
Harrow Hoad Permanent Bldg. Soc., [1921] 
2 Ch. 83. 


214. Add. Annotation : Mentd. Liggett (Liver- 
pool) v. Barclays Bank (1927), 137 L. T. 443. 

220. Add. Annotations: — Refd. Bowling v. Cox, 
[1926] A. C. 761. Mentd. Dominion Coal 
Co. v. Mackinonge S.S. Co., [1922] 2 K. B. 
132 ; Boston Corpn. v. Fenwick (1923), 129 
L. T. 766 ; Holt v. Markham, [1923] 1 K. B. 
604 ; Cantiare San Rocco S. A. v. Clyde Ship- 
building & Engineering Co., [1924] A. 0. 226. 

228. Add. Annotation: — Mentd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
Harrow Road Permanent Bldg. Soc., [1921] 
2 Oh. 83. 


Part IX. — Investment or Other Application of Surplus Funds 


228. Add. Annotation : — Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
Harrow Road Permanent Bldg. Soc., [1921] 
2 Oh. 438. 

230. Add. Citation: — subsequent proceedings , 
[1921] 2 Ch. 438, C. A. 

230a. Insufficient surplus funds to carry 

out purchase.] — Although a building society 
may transfer its mtges either to an indi- 
vidual or to another building society, yet 
if it agrees to sell those securities to a pur- 
chaser & makes no stipulation as to what it 
is that the purchaser is to take under such 
agreement for sale, the only conclusion 
that can lie drawn is that it agrees to transfer 
such benefits as it itself enjoys, & that it 
cannot do. Pltf. society was in liquidation, 
A in May, 1919, its liquidators entered into a 
contract with deft, society for the sale to 
deft, society of thirty-seven of the freehold 
& leasehold mtges. of pltf. society for £6,400. 
Deft, society having declined to complete, 
pltf. society issued a writ for specific per- 
formance. Subsequently the parties by 
agreement stated a special case for the opinion 
of the ct. as to, amongst other things, whether 
the contract was ultra vires deft, society, 
because it had not at the date of the contract 
surplus funds properly available for invest- 
ment, & whether pltf. society could transfer 
the mtges. without the consent of the 
mtgora. Both these points were decided in 
favour of pltf. society ; — Held : (1) although 


the contract might be intra vires in its incep- 
tion, notwithstanding that deft, society had 
not sufficient surplus funds to carry it out, 
yet if at the time when an order was made for 
its specific performance deft, society had not 
sufficient surplus funds the effect of the order 
would be to require the society, which was 
not an investing society, to invest moneys 
which were not its surplus funds in a security 
in which it had no power to invest them ; 
(2) a further elfect of the order, if made, 
would be to require deft, society to borrow 
money to pay for the mtges. ; & as its bor- 
rowing powers could not be resorted to 
except for borrowing for the purposes of the 
society, k as the purchase of the mtges. 
was not one of those purposes, the order 
would be an order requiring deft, society to 
do an ultra vires act ; therefore no order for 
specific performance ought in the circum- 
stances to be made ; (3) having regard to 
the fact that the mtges. in question were 
building society mtges., pltf. society was not 
in a position to transfer to deft, society all 
the rights & benefits to which under them it 
was itself entitled, pltf. society was not 
ready & willing to perform its part of the 
contract, & consequently it could not enforce 
the contract. — S un Building Society 
Western Suburban & Harrow Road 
Building Society, [1921] 2 Ch. 438; 91 
L. J. Ch. 74 ; 125 L. T. 782 ; 37 T. L. R. 
844 ; 66 Sol. Jo. 734, 0. A. 


Part X. — Disputes. 

242. Add. Citation 37 J. P. 408. i (1027), 137 L. T. 49. 

261. Add. Annotation: Reid. Northwood v. L. 0. C. I 277. Add. Citation 87 J. P. 408. 


Part XIII. — Dissolution. 


307. Add. Citation : — subsequent proceedings, [1921] 
2 Ch. 438, C. A. 

370. Add. Annotations: — As to (2) Refd. Bowling 
v. Cox, [1926] A. C. 761. Generally , Mentd. 
Dominion Coal Co. t>. Mackinonge SB*. Co., 


[1922] 2 K. B. 132 ; Boston Corpn. v. Fenwick 
(1923), 129 L. T. 766 ; Holt t?. Markham, 
[1923] 1 K. B. 504 $ Cantiare San Rocco 
S. A. v. Clyde Shipbuilding & Engineering 
Co., [1924] A. O. 220. 



Vol. TIL— Oases 20*— 277. 


BURIAL AND CREMATION. 


Part I. — Rights and Duties of Executors and Others as to 

Burial. 


20a. Not freehold estate — No personal estate — 

3 & 4 Will. 4, c. 104.] — Carter v. Beard 
(1839), 10 Sim. 7 ; 3 Jur. 532 ; 59 E. R. 614. 
Annotations: — Bold. Re Rhodes, Rhodes v. Rhodes (1890), 
44 Ch. D. 04. Mentd. Wentworth v. Tubb (1841), 1 Y.& 
C. Ch. Cos. 171. 

45. Add. Annotation: — As to (2) Held. Kent v. 
Atkinson, [1923] P. 142. 


47. Add. Annotation : — Refd. Barnett v. Cohen, 
[1921] 2 K. B. 401. 

56a. Verbal Instructions by deceased for 

elaborate funeral.] — lie Read, Galloway v, 
ILarius (1892), 36 Sol. Jo. 620. 


Part III. — Burial in Churches and Churchyards. 

121. Add. Annotation: — Refd. It. v. North, Ex p. 138. Add. Annotation: — Refd. Capcl St. Mary, 
Oakey (1926), 43 T. L. R. 00. Suffolk (Rod or & Churchwardens) v. Packard, 

[1927] P. 289. 


Part V. — Fees on Burial in Churchyard or Cemetery. 

165. Add. Citation :— svb nom. Anon., 1 Vent. 271. 


Part VII. — Provision of Land for Burial Grounds. 

201. Add. Annotation: — Generally , Refd. R. v. North, Ex p. Oakey (1926), 43 T. L. R. 60. 


Part VIII. — Provision of Burial Grounds under Burial Acts. 


204. Add. Annotation : — Consd. Nicholl v. Llant- 
wit Major Parish Council, [1924] 2 Ch. 214. 
223. Add. Annotation : — Refd. Rotunda Hospital, 
Dublin v. Coman (1920), 7 Tax. CaB. 517. 


228a. Power to acquire land by exchange.] — 

Nicholl v. Rlantwit Major Parish Coun- 
cil, No. 291a, post. 


Part X. — Position of Burial Grounds. 

277. Add. Annotation : — Refd. A.-G. v. Hodgson, [1922] 2 Ch. 529. 


PART 11L SECT. 6, SUB-SECT. 2. 

136 i. Removal — To another part of 
churchyard.] — Where a proposed 
extension of the fabric of a Scottish 
Episcopal church entailed encroach- 
ment on part of the graveyard surround- 
ing the church, the ct., in the exercise 
of the nobile officium, authorised the 
removal, subject to certain conditions, 
of the gravestones, & their re-erection 
upon or near the fabric of the new 
building. — CHBI8TIX.BTO. T '— - ™ 
[1226) 8. C. 760.— -SCOT. 


PART VIII. SECT. 5. 

260 i. Extent of right — To A. his 
heirs <t assigns.”] — Under Cemetery 
Act, R. 3. A., 1922 (o. 166), the 
purchaser of a lot cannot get by a 
conveyance, even when expressed to 
be to his heirs & assigns, a title in fee 
simple without restriction or 1 imita- 
tion. The title which he obtains may 
properly be described as an easement. 
— Strath pon a Cemetery Co. v. Tay- 
lor. [1924 J 3 D. L. R. 625 : 2 W. W. R. 
970 ; 20 Alta. L. R. 459.— CAN. 

260 U. To whom right of 

255 


burying passes.] — The right of burying 
In the lot snooeodB, speaking generally, 
to the next-of-km of deceased. — 
Strathcona Cemetery Co. v. Taylor, 
[19241 3 D. L. R. 625 ; 2 W. W. R. 
970 ; 20 Alta. L. It. 469.— -CAN. 


PART IX. SECT. 1. 

sd. Prohibiting employment of hired 
labour to imimree burial plots.}— -Reid : 
reasonable & within the directors* 
powers. — Strathcona Cemetery Co. 
v. Taylor. [19241 3 D. L. R. 626 : 2 
W. W. R. 970; 20 Alta. L. R. 469.— CAN. 



Cues 284—889, 
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Part XI. — Closed and Disused Burial Grounds. 


284* Add . Annotation : — Reid. Swift v. Board of 
Trade, U925] A. C. 620. 

291. Add . Annotation : — Consd. Nicholl v. Llant- 
wit Major Parish Council, [1924] 2 Oh. 214. 

291a. .] — A parish council being the duly 

constituted burial authority for the parish 
took from pltf., in consideration of a covenant 
to redeem the tithe rentcharges charged on 
the land being conveyed A on adjoining land 
retained by pltf., a conveyance of land “ to 
hold the same . . . according to the true 
intent & meaning ” of the Burial Acts. The 
land proved unfit & was never used for 
interments, & it was never fenced off or 
consecrated, nor did it adjoin any burial 
ground. The council agreed with pltf., with 
the approval of the parish meeting, to 
exchange tfie land for other land suitable for 
use as a burial ground : — Held : (1 ) the land 
first acquired by the council had never boon 
“set apart for the purposes of interment" 

A was not therefore a “ disused burial | 
ground,” so as to be subject to the restriction 
imposed by 1884 Act, s. 2 ; (2) the council j 
had power to effect the exchange by virtue 
of the powers to sell land not required for 
interments A to buy land for the purposes of 
interment conferred respectively by 1852 
Act, ss. 28 A 20, as extended by 1852 Act, 
s. 7. — Nicnonn v . Llantwtt Major Banish i 
COUNIU, 11924 1 2 Ch. 214; 92 L. J. Ch. ' 
121 L.. T. fi34 ; 98 Hoi. do. 718. 

292. Add. Annotation : — Consd. Nicholl r. 1 dan- 
twit Major Parish Council, (1924] 2 Ch. 214. 

300. Add. Annotation Mentd. Hurley v. Step- 
ney B. C. (1923), 07 Sol. Jo. 797. 

300a. Urinal.] — A borough council petitioned for a 


faculty to authorise the conversion of a con- 
secrated churchyard, which had been wholly 
closed for interments by Order in Council, 
into an open space, A the laying . out A 
maintenance of it as such. Authority was 
sought for laying out A maintaining part of 
the churchyard as a playground for children 
A for the erection upon it of urinals A a small 
toolshed : — Held : (1 ) the proposed urinals 

were “ buildings ” within 1884 Act, b. 2, A 
Open Spaces Act, 1887 (c. 32), s. 4, A the 
ct. had no jurisdiction to authorise their 
erection ; (2) the proposed toolshed was 

necessary for the laying out A maintaining 
of the churchyard as an open space, A was 
not a “ building ” within the above Acts ; 
(3) the facts proved justified the authorisation 
of games in the converted churchyard, but 
organised games, such as cricket A football, 
the laying out of tennis courts A the erection 
of swings A other structures should be pro- 
hibited. Faculty deem'd, but not to issue 
until the council had made bye-laws embody- 
ing the above prohibitions A prescribing the 
hours during which the churchyard should 
be open to the public, so as to prevent any 
nuisance to the occupants of adjoining 
houses, A had carried a copy thereof 
into the diocesan registry for approval by 
the chancellor. — Bermondsey BOROUGH 
Council, Montimeu, [1929] P. 87. 

300b. Toolshed.] — Bermondsey Borough Coun- 
( II. r. Mortimer, No. 300a, ante. 

315. Add. Annotation : —(* nut ally, Retd. Ber- 
mondsey B. C. v. Mortimer, [1929] l 1 . 87. 

323a. Playground for children — Tennis courts 

A swings.] — Bermondsey Borough Counch. 
v . Mortimer, No. 300a, ante. 


Part XVI. — Registration of Burials. 


376. Add. Annotations: — is- to (1) Consd. Gla- 
morgan County Council v Glasbrook, [1921] 
J K. B. 879. A.s to (2) Consd. Glamorgan 
County Council r. Glasbrook, [1924] 1 K. B. 


879. Refd. Brocklebank r. R., (1925] 1 K. B. 
52. As to (3) Refd. Marshal Shipping Co. 
r. Board of Trade, [1923] 2 K. B. 343. 


Part XIX. — Taxation and Rating of Burial Grounds and 

Burial Fees. 


388. Add. Annotation:-— Mentd. Durham County I 389. Add. Annotations : — Refd. Poplar Assmt. 
Council v. Tanfiold Overseers, [1923] 2 Iv. B\ Com. v. Roberts, [1922 ] 2 A. C. 93 ; Harper 

333. I r. Hedges, [1923] 2 K. B. 314. 


PART XI. SECT. 1, SUB-SECT. 2. A. 

284 i. Compulsory sale — Btuns of 
compensation .) — On expropriation of 


<i cemetery, the trustees can only ■ 
claim value as cemetery & cannot havo 1 
the value of hand A (Travel deposits 
beneath it, that not being part of the 


\ alue to the owners. — R. v. Middleton 
Church Trustees (1929) 66 D. L. 
00.—- CAN. 
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Vol. Vin.— Cases 4a— 47. 


CARRIERS. 


Part I. — Who is a Common Carrier. 


4a. .] — Defts., furniture removers 

& warehousemen, contracted to carry pltf.'s 
furniture from L. to 11., tho contract bring 
subject to a condition that the contractors 
would not be responsible tor loss or damage 
caused by fire. Part of the furniture, which 
was loaded on a motor lorry, was destroyed 
by fire, occasioned by the negligence of delta ’ 
servants, the remaining portion being damaged 
by the fire. Pltf. sued defts. for the value of 
the goods damaged A destroy ed : — Hi Id : 
defts. were not liable, inasmuch as tho con- 
dition that they would not he responsible for 
fire protected them from liability, since the 
clause would he ol rio effect unless it reterred 
to tire caused hv the negligence of defts., as, 
not being common carriers, they would not 
in any event be liable for loss caused by 
accidental lire. — Turner r. Civil. Service 
Supply Assocn., Ltd., [1020J I K lb 50; 

05 L. J. K. B. 1 1 1 ; 131 L. T. ISO. 

Annotation • Folld. Fagan r. Green Ac Edwurdh ( 192.0, 7U 
Sol. ,lo. ] h,'>. 

4b. -Defts., fill ‘nit ui e removers & 

warehousemen, contracted to carry pltf.'s 
goods from L. to O., the contract being sub- 
ject to a condition that defts. would not be 1 
responsible for tire. The goods, which were* | 
loaded on n motor van, were destroy ed while 1 
in transit by tire, which was occasioned by tin* | 
negligence ol dells.’ servants. Pltf. sued 
del’ts. for the value of the goods:— II (Id: 
as defts. were imilecs only r At not common 
carriers, A, therefore, not liable for an 
accidental lire, the condition must be con- 
st rued as exempting them from liability lor 16. 
lire arising from their own negligence, as 
otherwise the condition would be nt no etfcct. 

— PAGAN v. (Jr HEX A hi) WARDS, LTD., i . - 

1 K. lb 102; 05 L. J. K. lb 000; 101 L. T. » 1 '* 
101 ; 70 Sol. Jo. 185. 

5a. Upon terms limiting liability.! —(In e at 

Northern Ky. Co. v. L. E. P. Transport A 18. 
Depository, Ltd., No. 204a, post. 

6. Add. Annotation : — As to (0) Refd. O. N. By. 

v. L. E. lb Transport A Depository, 14**02 j 31. 

2 K. B. 712. 

12a. .] — Turn K it v . Civil Ser- 

vice Supply Assocn., Ltd., No. 4a, ante. 


12b. .]— Eagan r. Green A 

Edwards, Ltd., No. 4b, ante . 

14a. Of goods accompanied by passenger.] — 

By lxmdon fount y Council (Tramways A 
Improvements) Act, 1011, s. 42: “Every 
passenger travelling upon auy of the council's 
tramways may take with him his personal 
luggage, not exceeding 08 lbs. in weight, 
without any' charge . . . alt such luggage to 
be carried by hand ’’ under certain con- 
ditions. in respect to luggage which did 
not iullil these conditions the council were 
entitled to make such charge as they thought 
lit. Pitt., wishing to send a parcel of goods 
w eighingsome 50 lbs. to a customer, instructed 
bis servant to convey it* by one of defts.’ 
tramears The servant did so, A in addition 
to paying his own fare paid 2d. tor the pared. 
When he armed at his destination the 
servant claimed his parcel, but found that 
it had been lost. In an action brought by 
pltl. claiming damages : -Held: tho pro- 
\isions ol sect. 12 ol the private Act being 
inconsistent with one ol tho peculiar features 

01 a common carrier, who was hound to carry 

all goods ol tin' class which he proposed 
to carry , lor all A sundry A irrespective of the 
tact that tin' goods were accompanied by 
passenger, the London fount y Council wen* 
not common carriers ol goods so as to h< 
'lit it led to tin* benefit ol Carriers Act, 
1820 (e (>S). BosKNTII VL r. LONDON Col NTY 
Council (1021), 121 L. T. 502; NS .J. P. 

157 , 22 L. CL U. 527. 

Add. Annotation : Consd. (*. N. By. v. 

L. K. J\ Transport A Depository, [10221 

2 K. lb 712. 

Add. Annotation : Refd. G. N. By. r. 

L. E. P. Transport A Depository, [1022] 2 

K. lb 712. 

Add. Annotation : - Refd. G. N. By. r. 

L. 10. J’. Transport A Depository, [1022] 

2 Iv. lb 712. 

Add. Annotations: - Refd. (b N. By r . v. 

L. E. P Transport A Depository, [19221 

2 Iv. Jb 742; Turner »\ Civil Service Supply 
I Assocn., { 10201 1 K. Ib 50. 


Part II. — Private Carriers 

43. Add. Annotation : — As to (1) Refd. Phillips 1 

Britannia Hygienic Laundry Co., [1923J 1 . 
K. B. 539. ! 

44. Add. Annotation : — Generally , Refd. Pratt v. 
Patrick, [1924] 1 K. B. 488. 

45. Add. Annotation : —Refd. Troy v. Eastern 


and Forwarding Agents. 

Co. of Warehouses Jnsce. A Transport of 
floods, etc. (Petrograd) (1921), 91 L. J. K. B. 
632. 

46. Add. Citation : 15 Asp. M. L. C. 208. 

47. Add. Citations :- 91 L. .1. K. B. 032; 15 
Asp. M. L. C. 387. 


PART i. SECT. 1. 

4 i. Carrying on busmen as earner — 
Furmtarc remover. J — Deft., a earner 
A forwarding agent, tendered for the 
removal of pltf.'H furniture m the 
following terms : “ We beg to quote 
41120. This price includes all transit 


ehaige*-, including deliver > to house A 
unpack mg, also risk of htcukuge, the 
value of any one package not to 
exceed £10." Tins tcndei was at - 
copied : — 11 tU : deft, uas no* in IhJs 
t,rau-*actiou a common earner, A Mer- 
cantile Law Act, 1918, h. 19, did not 


i utii 1\ . — Wilson r. Ni.w Zlala m> 
Exrm sm Co., Li 1)., (1 923 J N. Z. L. it. 
‘JO I — N.Z. 

5 i. <at ftrr of goods — Of all prrsmu— 
lor tun., — Maiiu WbON v. Mitcukm., 
1*001,1* y r MncincLL, 11925] 4 D. L. It. 
.181 — CAN. 
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Cases 51—151, 


English and Empire Digest Supplement, 


Part III. — The Contract at Common Law. 


51. Add. Annotation : — Refd. G. N. Ry. v. 
L. K. l\ Transport & Depository, [1922] 2 
K. B. 742. 

58. Add. Annotation : — As to (2) Refd. Buerger v . 
Ounard S. 8 . Co., [1925] 2 K. B. 640. 

61. Add. Annotation : — Mentd. G. N. Ry. v . 

K. P. Transport & Depository, [1922] 2 
K. B. 742. 

66. Add. Annotations : — As to ( 1 ) Refd. G. N. Ry. 
v. Jj. K. 1 *. Transport & Depository, [1922] 

2 K. B. 742 As to (2) Refd. G. N. Ry. v. 

\j lv P Transport & Depository, [1922] 

2 K. B. 742. 

82. Annotation : — Refd. G. N. Ry. v. 

Ji. JO. 1*. Transport & Depository, [1922] 2 
K. B. 742. 

85. Annotations : — Mentd. The Empress 

(1922), 92 J 4 . J. 1*. 42 ; JOllis’ Trustee v. Dixon- 
Johnson, [19241 2 CJi. 451 ; Pratt v. Patrick, 
11924] l K. B. 488. 

90a. .]-( « me at Northern Ry. Co. r. 

Ij. 10. P. Transport & Depository, Ltd., 
No. 224a, 710 , s7. 

92a. — .] — Chests of tea of resps. were 

delivered to a railway co. for conveyance 
from A. to (J. The railway broke down, & , 
by an arrangement between the railway co. * 
1 i applts., wlio wore common carriers by water, 
iippltn. agreed to convoy the tea by a special 


flotilla by river to a point at which it could 
be put on the railway again : — Held : in so 
doing, applts. had not so far departed from 
their usual course of business as to take these 
journeys out of their usual business as 
carriers, & they were liable for the loss of the 
tea which was destroyed by fire while on 
board one of their boats. — India General 
Navigation & Ry. Co. v. Dekhari Tea Co. 
(1923), 93 L. .1. P. C. 108 ; 130 L. T. 554 ; 
16 Asp. M. L. C. 285, P. C. 

96. Add Annotations ; — Refd. Pratt v. Patrick, 
[1924] 1 K. B. 488. Mentd. G. N. Ry. v. 
L. E. P. Transport & Depository, [1922] 2 
K. B. 742. 

97. Add. Annotation /- — Mentd. G. N. Ry. v. 

1 i;» u Transport & Depository, [1922] 2 

K. B. 742. 

98. Add. Annotation : — Mentd. G. N. Ry. v . 
B. K. P. Transport & Depositorv, [1922] 2 
K. B. 742. 

114. Add. Annotations: — As to (1) Refd. United 
States Shipping Board v. Bunge & Born 
(1924), 41 T. L. R. 73. As to (2) Refd. Buerger 
v. Cunard S.S. Co., [1925] 2 K. B. 646. 

149. Annotations : — After “As to (2) ” add 
“ Refd.” 

151. Add. Annotation : — Refd. Prager v. Blatspiel, 
Stamp A lleacock, [J924] 1 K. B. 566. 


PART 111. SECT. 3, SUB-SECT. 1. A. 

t i. .] —'Dir onus in ou tin 

earner to prove that the Iohh In not 
duo wholly or in pint to his negligence, 
& that he took nil known menus a 
roiMonuhly pruilont carrier should take 
to prcHcivei goods from damage. - 
Canadian Noriiilum Odf.hko lt\ . 
Co. v. Plkkt, [19231 4 i> L. It. 1112, 
26 Can. liy. Can. 2? 8.- CAN. 

< ii. .1 - in accordance with 

a rule of tho Canadian freight clasrdflcn- 
t ion approved hy Railway Hoard. goods 
wore loaded hy the owners, pltfh., 
undoi tho standard hill of lading, candors 
arc not llahlo for any loss or damage 
caused by tho act, or default of tho 
shipper or owner. An accident hap* 
pencil through t.ho Mooring of a oar 
giving way on account of the weight 
placed on it hy piths. The defective 
flooring was known to both parties, 
but pitta, alone knew the use the curs 
wen* to he put to:- HtUi : the acci- 
dent, should he attributed to pltfs.’ 
method of loading rather than to any 
breach of duty on part of (lefts.— 
Canadian Wkntingiiodhk Co., Ltd. 
v. Canadian Pacific Hy. Co. (11)23). 
64 O. L. li. 238.- CAN. 


t iii* Default of con sign tv.] ■ 

llVITIM.D A' CO. l\ ( " VN ADI VN PAOIFK 

can (N ' R) ' 1,92111 2 lK h ' 1{ ‘ 5)3, 

77 il a. I— Noiititrr] 

Grain Co. t?. Canadian Nationa 
Hvh. & Grand Trunk Pacific Ry, 

28 9 1 2 ™CAN; W * K * 73:il 70 V - L li 


j 77 v .* .. . 'through sub-mi 

tractor s negligence.]-- When a cam* 
imdortukoH for reward to carry gotx 
& entrust a the carriage of them to 
sub-contractor. & the goods art* subs 
quently lost through the sub-coi 
tractors negligence or that of h 
servants, the carrier is liable, becau; 
tbeiv has been a bleach of his unde 
taking that oidinary can** will l 
exorcised iu the cuinage of the good 
itiSON e. New Zealand Exdrki 

465* JjhZ <N °* 2> * U924J K * Z ’ h ' 1 


77 vi. .V. /\ W IISON t*. Nkw Zka- 
I. AND EXDUKRri Co., Ltd. (No. 3), 
1 11124 I N. Z. L. It. 890.— N.Z. 

86 iii. . I Goods *vere dam- 

aged : Jit hi : (lefts, were not excused 
from liability by any special contract 
ill t lie hills of ladJnglMsucd uftcr delivery 
taken of the goods, 6c, having failed to 
show that the damage was not caused 
hy 1 1n n fault or neglect, they wero Liable. 
- Kix.i.n, r. Pacific Cheat 

Eastern Ry. Co., 1 19231 1 W. W. li. 
08 1 , 32 B. C It. 37.- CAN. 

91 !. Contis destroyed — A r o tertf* 

ten contract limiting liability.}— Held : 
applts were common carriers A: were 
liable to owners for goods destroyed 
hj Mix* witlioul proof of iH‘gligenco.- * 
India General Navigation Ry. 
(Jo. r. Pekhaiu Tea Co., Ltd. (1923), 
L. R. 61 lud. App. 29.— IND. 

PART III. SECT. 3, SUB-SECT. 1.— B. 

100 i. Goods stolen from car * 

rier's u'arthtntse at destination — Carrier 
making no u'urehouse charge.]- Held: 
holding the goods at owner’s risk, 
(lefts, could not be found liable for the 
loss unless they were guilty of Avilful 
neglect or mipcouduei. — Rhows r. 
Dominion KXPRKflfl Co. (1921), 67 
I). L. R. 326 ; 61 O. L. R. 369. — CAN. 

100 il. Consignee unth 

notit'r of arrival — Handed goods — Car- 
nr liable.) — George r. Canadian 
Northern Uy. Co., (1922) 53 O. L. It. 
94.- CAN. 

100 iii. Carrier not 

liable —Failure of consignee to remove 
goods within reasonable time .] — Dya- 
M K NT & PZAJDKAWOLRKI V. CANADIAN 

Kxprrrs Co., [1923 j 3 D. L. li. 1122 ; 
62 O. L. It. 114,— CAN. 

PART III. SECT. 3, SUB-SECT. 1.— D. 

106 i. flit polity as defence.] — Plti. 
shipped by deft, co. intoxicating liquor, 
intending to have it sold in Ontario in 
violation of provincial statute & of 
Dominion legislation, l’ltf. in the 
shipping bill declared ** that this Ship- 
ment la of a class & shipped under 
conditions permitted by law.” Part 
of the goods were stolen from delta. * 

Ofift 


oar at doHtinatlon Held . pltf. could 
noi 1 * 000 vor, as tin* cause of uetlon was 
founded upon an illegal contract. — 
Major r. Canadian Pacific Ry. Co., 
1 1922] 3 W. W. R. 612.— CAN. 

PART III. SECT. 3, SUB-SECT. 2.— B. 

sf. Who are. J — While there was .in 
Ireland an internal rebellion, with an 
army employed to support it, armed 
raiders took goods fiom a ry eo. who 
were common earners Ht Id : tho 
raiders were *‘ King’s Enemies,” & the 
eo. was not bound to reimburse tho 
owner.- tt* ckktauy of state dor 
War r. Midland Great Western 
Ry. Co. of Ireland, 11923) 2 I. It. 
102.— IR. 


PART III. SECT. 4. 

166 1. Effect of delay — Consignee may 
refuse goods — AJ ensure of damages.}-— 
Lkclkro v. It. (1920), 62 D. L. It. 324; 
20 lCxch. C. It. 236.— CAN. 


168 ix. • — — .] — 

Portage Muxtnu & Transfer Co. v. 
Grand Tkitnk PACinc Ry. Co.. 
[ 1 923) 3 1). L. R. 84 : 33 Mon. L. K. 
91 ; [1923] 2 W. \\ . R. 88.— CAN. 

1 69 x. — — Delay in 

delivery.] — Hatfield & Scott, Ltd. 
c. Canadian Pacific Ry. Co. (1921). 
67 D. L. It. 453.— CAN. ’ 

„ 159 xT India 

General Navigation & Ry. Co., 
I jT1> * v* Giridhakilal Goberdhonk 
J)ah (1927), 1. h. it. 61 Calc. 430. — 

IND. 

. 165 il ; , — ~ Goods 

damaged .] — Where goods arc damaged 
in transit & have been In the hand* of 
a number of carriers, the vendor must 
prove the damage took place while in 
the custody of the carrier ho Is suing. 
• — Rose & Laflamme, Ltd. r. Camp- 
bell, WTiron & Strathdek, Lid. & 
Grand Trunk Pacific Ry. Co.. 
U923J 1 D. L. K. 397. — -CAN. 

*g. Whai consignee must prove— Thai 
Oooas in good condition when shipped— 
That goods actually passed over line of 
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201. Add. Annotation Refd. Prager r. Blatspiel, 
Stamp & Heacock, [1924] 1 K. B. 560. 

208* Add. Annotations : — Refd. Transocenmea Soc. 


Itnliana di Navigazione r. Shipton, [1923] 
1 K. B. 31 ; Prager v. Blatspiel, Stamp Ac 
Heacock, [1924] 1 K. B. 500. 


Part IV. — Modifications of the Common Law Contract. 


232. Add. Annotation :—As to (J) Refd. G. N. By. 
v. L. E. P. Transport & Depository, [1922] 

2 K. B. 742. 

234a. — — .] — A carrier who regularly receives 
goods for carriage upon terms limiting his 
liability may be under the obligations A 
subject to the liabilities of a common carrier 
in so far as the limitation of liability does nut , 
extend, lie does not by limiting his liability I 
assume for all purposes the position of a 1 
bailee for reward who is liable only for 
negligence of liimsclf or his servants, unless 
the limitation of liability is so extensive as 
to be inconsistent with the profession or 
contract of a common carrier. 

A consignor who tenders to carriers for 
carriage goods apparently harmless but in 
fact dangerous, whether the carriers are 
common carriers bound by the custom of the 
realm to carry goods j>ro\ ided they are safe 
& fit for carriage or whether they are a rail- 
way co. bound by statute to afford reasonable 
facilities for the receiving, forwarding As 
delivering of goods, must give warning of the 
danger; otherwise lie impliedly warrants 
that the goods aie safe Ar lit for carriage. 

.Forwarding agents delivered to a railway 
co. for carriage certain carbons containing 
a corrosive fluid A: also certain halos of ielt 
goods on the terms of consignment notes 
exempting the co. lrom liability in certain 
events A: stating that they did not undertake 
to carry dangerous goods except on special 
conditions. The carboys were insullieient to 
contain the fluid, which escaped A injured 
the fell goods. The co. professed to carry 


the felt goods as common carriers. The 
owner of the felt goods claimed damages 
against the co., A the co. paid £137 in settle- 
ment of the claim. In an action by the co. 
against the forwarding agents to recover this 
sum as damages for breach ot warranty: — 
Hi hi : (1 ) the terms of the consignment notes 
did not prevent the co. fiom being, as they 
professed to bo, common cat rices ot the felt 
goods ; (2) the co. were therefore liable 1 as 

insurers, A without proof of negligence, to 
the owner of tla‘ felt goods; (3) they were 
entitled to recover lrom the forwarding 
agents, as upon an implied warranty that 
the carboys were lit to be carried, t^lic amount 
thej had paid to the owner of the felt goods 
for the damage done to his goods. (Jkkat 
North ku>. By. Co. r . F E. 1\ Transport A 
Depository. I/m., |1922j 2 K. I* 712; 91 
1j. J. K. B. SO 7 : 127 F. T. 001 ; 3S T. F. B. 
7it, o. a. 

262. Add. Annotations : Refd. The (’hristel Vin- 
lieii, [1921] l\ 01 ; Elder, Dempster v. 
Paterson, Zochoms, Grill'd hs liowis Steam 
Navigation Go. r. Paterson, Zochoms, [1921] 
A. G. 522. 

265. 1 (hi. Annotations; Consd. Tmnei i. ('nil 
Ser\ ice Suppl> \ssorn , [ 1 92o j I k. H. 50; 
For bus, A Idiot t A Fuiinaiil r (F \\ Bv 
(1927), It T 1, U 97 Reid. Fagan c. Green 
A Edw arils, 11920] 1 K R. 102. 

266. Adit. Annotations : As to (1) Apld. (iossc 
Millard v. ( anai'mii Government Merchant 
Marine, American Gan Go n Same, |1927| 
2 K B. 432 Refd. I, avion i. General Steam 


deftndants .] — Nova h ai.es Co. v. (’ax \- 
dian Pacific Ky., 1 1 0155 3 3 I). L. 11. 
919.— CAN. 

PART III. SECT. 7, SUB-SECT. 1. 

d i. .] — Good* carried bjr defts. 

for pltf. : — Held : at owner’s risk 
while in defta.’ warehouse at point of 
destination. — Brown t>. Dominion 
Express Co. (1921), 07 I>. L. It. 325 ; 
51 O. L. It. 359.— CAN. 

-.1— When goods entrusted 

to a shipowner, trailing u.s a common 
carrier, have reached their destination 
& been stored pending icinoval by 
the consignee, the carrier ceases to he 
liable as on insurer. — Oakley v . 
Wiutehoube & Co. (1921), 17 Tos. 
L. R. 125.— AUS. 

f ii. .)— Secretary o* Sia-il v. 

Har Kish an Das-Klra (1925), 

I. L. It. 7 Lah. 370. - IND. 


PART III. SECT. 7, SUB-SECT. 2. 
182 ii. Premier Lum- 

ber Co. v. Grand Trunk Pacific Ry. 
Co., (1923] 1 D. L. It. 649 ; [1923] 
8. C. R. 84 ; 1 W. W. Li. 473.— CAN. 

182 iii. •] — Northern 

Electric Co., Ltd. v. Canadian 
Pacific Ry. Co. & Fillmore Rural 
Telephone Co., Ltd. Sc Wibero, 
[1823] 3 D. L. R. 781 ; 3 W, W. R. 
278.— CAN. 


PART III. SECT. 7, SUB-SECT. 3. 

P i. Jltheny u ithout rn/uirtng 

hum mh r of hills of lading fnlivng 
aftir i inform no nt of bill h of hiding ns 
stcnnfg.\ Jhld : tin* carrii r* wen* 
liable Hickman grain Co. r. 
Canawvn Pmipic J{ y . Co., 119201 
2 \\. W. It. 212. CAN. 

PART III. SECT. 7, SUB-SECT. 5. 

s j. .] -Held : a eonsigneo by 

delay in accepting delivery cannot 
extend the period of the contractor V> 
liability as such. — P oktaop Milli.no 
& Transfer Co. v. Grand Trunk 
l'AUFic ItY. Co., [1923J 2 W. W. It. 
88.— CAN. 

■k. flights of carrier — To sell — 
Must hi exercised with reasonable 
diligence.] — Davis v. Elliot (1921), 
55 O. L. It. 583.— CAN. 

PART III. SECT. 7, SUB-SECT. 6. 

199 i. Whin justified — Refusal of 
consigntu to pay eh urges.] — Patel v. 
Kki.lir Ac Co.. [1923] App. J). 506. — 
S • AF • 

PART III. SECT. 8. 

o. Add “ rtvsd. (1921), 04 lJ. L. It. 
316 ; 50 O. L. U. 223.” 

cl. .J — Nazzaheno V. A I.- 

qoma Eastern Ry. Co. (1922), 70 
D. L. R. 268.— CAN. 
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PART IV. SECT. 1, SUB-SECT. 2. 

sl. Condition ritjumng notui of loss 

A Usenet of notice har to right of action. J — 
Premier Li miji-k Co.r. Grand Trunk 
Paciiic Itv. Co.. 11923] I I). L. P 619; 

1 1923 J S. C. it. hi ; i W. W. It. 473.- 
CAN. 

sm. S. 7\ Northern kn.iTUic Co , 
I/ID. r. ( ANADIAN PAITUK ItY. Cl). A 

Pjli.moki HuralTi i.rpiione (’()., JLnn 
A WIBERO. 11923] 3 1). L. It. 7K1 ; 3 
W. W. It. 278.- CAN. 

sn. Undid Stales fntg/d tlassijna 
lion .J - A emit met of earnuge ot goods 
lrom the Undid States to Canaria 
made ueioniing to a freight elaHsifleu 
tion In uso in the United Stales, 
whereby the earner’s linbildj was 
limited to a eejtaln amount Jltld. 
to bo authorised bj Jtuilwu> Act, 
1919 (e. 68), s. 322 (4), Ac such climslheu- 
tion A' limitation wen* binding on tlio 
shipper.- - Sroiu e r. Great Northern 
ItY. CO., [1925] 3 j). L it 302 ; [1925] 
2 \V W Jl. 5 . 30 i .in 11 y. ( us. 180 ; 
35 11. C It. 232. CAN. 

PART IV. SECT. 1, SUB-SECT. 4.- A. 

o i. Hoods lost - No proof of 

i nnsumduct of mtri<r's servants- ('ar- 
rur not habit .]- - .South African Ryb. 
v. C’ONRADIF, [1922] App. I). 137. — 
i S. AF. 
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Navigation Co. ( J 023), 130 L. T. 0(>2. As to 
(2) Refd. Butter v. Palmer, [1922J 2 K. B. 87 ; 
Fagan v. Green 6c Edwards (1925), 70 Sol. Jo. 
185. Generally , Mentd. Wasscmrian v. Black- 
burn (1020), 4 3 T. E. K. 95. 

267. Add. Annotations : — Refd. Ambatielos v. 
Anton Jurgens Margarine Works, [1922] 2 
K. B. 185 ; Butter v. Palmer, [1922J 2 K. B. 
87. 

271. Add. Annotations : — As to (1) Apprvd. & 
Apld. E. 6c N. W. By. v. Neilson, LI 922] 2 
A. (J. 203. As to (2) Apprvd. & Apld. 
E. K N. W. By. v. Neilson, [1922] 2 A. C. 
203. Consd. Buerger v. Cunard S.S. Co., 
|1925] 2 l\. B. 040. 

300. Add. Annotation : — As to (2) Consd. Ehingcr 
r. S. E. 6c C. By. & Pullman Car Co. (1922), 
38 T. E. B. 078. 

302. Add. A n notation : — Refd. Bosentbal v. E. C. C. 
(1924), 131 E. T. 503. 

342. Add. Annotations : — As to (1 ) Refd. Bosenthdl 
r. E. ( \ C. (1924), 131 E. T. 503. As to (2) 
Consd. Boneiithal v. E. C. C. (1924), 131 E. T. 
503. 

347. Add. Annotations : As to { 2) Apld. C. N. By. 

E. 10. P. Transport 6c Depowtorv, [1922] 
2 J\. lb 742. As to (3) Apld. G. N. By. 

E. E. P. Transport 6c. Depository, [1922J 
2 Jv. 11. 742. 

351. Add. Annotations Refd. G. N. By. r. 
E. E. P. Transport 6c Depository, [19221 
2 K. B. 7 12 ; Forbes, Abbott A. Eennard r 
G. W Hy (1927), 1 I T J, B 97 

352. Add. innotation : , 1 s to (1) Refd. I Irown r- 

llamson (1927), 90 E. J. K. B. 1025. 

376. Add. Annotation : As to (4) Refd. Nunan v. 

Southern By., L1924J 1 K. B. 223. 

381. Add. Annotation As to (1) Consd. G. X. 


By. v. E. E. P. Transport & Depository, 
LI 922] 2 K. B. 742. 

403. Add. Annotation : — As to (1) Refd. G. N. By. 
v. L. E. P. Transport & Depository, [1922] 
2 K. B. 742. 

411. Add. Annotation : — As to (1) Refd. G. N. By. 
v. E. E. P. Transport & Depository, [1922] 
2 K. B. 742. 

416. Add. Annotation : — Generally , Mentd. G. N. 
By. v. E. E. P. Transport & Depository, [1922] 
2 K. B. 742. 

426. Add. Annotations : — As to (2) Apld. lie City 
Equitable Fire Inscc., [1925] Ch. 407. Refd. 
Metropolitan Water Board v. E. 6c N. E. By. 
(1924), 131 E. T. 123. 

436. Add. Annotation : — As to (1) Refd. Elder, 
Dempster r. Paterson, Zoclionis, Griffiths 
Eewis Steam Navigation Co. v. Paterson, 
Zoclionis, [1921] A. C. 522. 

442. Add. Annotations : — As to (2) Consd. lie City 
Equitable Fire lnsee. (1924). 40 T. E. B. 853 ; 
Metropolitan Wat er Board v. E. 6c N.“ E. By. 
(1924), 131 E. T. 123. 

452. Add. Annotations:- Overd. E. 6c N. W. By. 

! v. Neilson, [ 1 922 1 2 A. C. 203. Consd. Buerger 

| v. Cunard S.S. Co., [1925] 2 K. B. 040. 
i 453. Add. Annotation : Consd. Neilson r. L. 6c 
1 N. W. Bv., [1922] 1 K. B. 192. 

454. Add. Citations:— [1922] 1 K. B. 192; affd. 
sub 'nom. London 6c North Western By. 
Co. r. Neti.son , [19221 2 A. C. 203; 91 

E. J. K. B. 080 ; 38 T. E. B. 053 ; 00 Sol. Jo. 
1 502, II. L. 

\ Add. Annotations :- Apld. Buerger r. Cunard 


” 59. 

460. Add. Citations: affd., [1922] 1 A. C. 178, 
91 E. J. K. B. 423 ; 127 1,. T. 1 ; 38 T. E. B. 
359 ; 27 Com. Cas. 217, II. E. 


Part V. — Carriage of Persons. 


480. Add. Annotation Refd. Phillips v. Britannia 
llygenic Eaundrj Co., [1923J l K. B. 539. 
516. Add. Annotations : - Consd. Brandon v. 
Osborne Garrett, |1924| 1 K. B. 548; Th 
Paludina, 11925] P. 40. Refd. Singleton Abbey 


(Owners) v. Paludina (Owners), The Paludina 
(1920), 95 E. J. P. 135. 

536. Add. Annotation : Refd. Singleton Abbey 
(Owners) v. Paludina (Owners), The Paludina 
(1920), 95 1,. ,1. P. 135. 


PART IV. SECT. 1. SUB-SECT. 7. 
s i. — “ 1 nine at plan d* time of 

shipment/'] UiUi: the -value must 
not bo culculuted at the cost price to 
the muier at the j>laee where he bought 
the goods, but at t tie market value of t he 
good* at tht' place & time of shipment. 

-Thompson r. Canadian l’Aeirn 
It Y. Vo. (11)22), ft 2 O. b. It. 306 - CAN. 

so. Cot <h s’ t umlaut dtchirtd rat ut 
Shi )>}><>' bound by diclartd vaiiu.) - 
Seom.K r. Uitr.vi' N oKTiir.itN Rv . l’o„ 
| lD2ft I 3 1> b. R. 302 . 1 1D2ft] 2 W. \\ . 
It. :tsft ; 30 Can. Ry. Cus. lbC : 3ft 

H. C. K 232. CAN. 


PART IV. SECT. 2, SUB-SECT. 4.- B. 

e U». GO) i. - — Must be approved 
by lUtiluuy i'omnnssioncrs lioard — 
onus of proof of up promt on carrier. ] — 
Spohlk r. (.lino at Northern R-v . Co., 
111)241 4 I>. L. It. 184 ; 3 W. W. It. 
13ti ; 34 lb V. K. 140.— CAN. 

A (p. <>D) i. ‘ -> 


ft] vson N* Riant l’i \mi Co r . Cvn \iu \n 
I’venie Itv. Co (ibos), s W. Ji. R. 
Dft 1 , 1 Susk. b. R. 213, t> Cun. Rv . 
(’as. 309- CAN. 

PART V. SECT. 2, SUB-SECT. 1. 

488 i. At./ liable for mtri uccidad — 
Caused by act oj stranger.] —If an 
uecideut is due to the tram leaving 
the metals, primA facu the lullway eo. 
it. guilty of negligence. If an accident 
is caused to u tram by evilly -ditposed 
ner.sons over whom the railway eo. 
hud no control or any reason to antici- 
pate that the> intended to carry out 
their design in the sector in which the 
accident occurred, the railway eo. will 
not he liable for negligence or for 
damages. — .Ik wax Ram Kuktthy r. 
East Imhw Ky Co. U021), 1. b. R. 
ftl Calc. SOI . — IND. 

512 i. Act done ui course of 

employment.] — Pltf., a passenger upon 
a south-bound car of an electric street 
ry. eo., got off at a stopping place, & 

260 


crossing behind the car, attempted to 
puss over the rails used by tlio north- 
bound cam, Ac was struck b> a car &. 
injuicd. She had followed the direc- 
tions givin )u-r by the conductor of 
the south-bound car- — Held- pltf. 
was entitled to recovci. The way 
pltf. was dneeted to take was dangeroun 
Ac this wus known to the conductor. — 
Fon8TF.li r. Toko . vi o Ry. Co. (1021), 
G7 1>. L. R. 441 , ftl (). b. K. 13G.— 
CAN. 

PART V. SECT. 2, SUB-SECT. 3. 

k l. 12 ye daw prohibiting 

passengers from riding on car plat - 
forms.) — Where it was proved that 
pltf. could not, 4*y exercise of reason- 
able caie, have avoided the accident, 
that there was standing room inside 
the ear, but standing passengers 
j m> vented bun from going in . — Held : 
pltf. was entitled to recover. — Kimk 
r. Hamilton* Radial Electric Ry. 
Co. (J 021 ), ftO O. b. R. 113; G4 
D. L. R. 10b— CAN. 
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560. 1 dd. Annotation: is to (2) Refd Slmipe t 
Southern ll\ . (1925), 19 > L T. 99* 

560a. Warning not heard by passenger - 

Passenger asleep.] Pltf was ,i pa^sengei on 
dofts.’ railway to (* b\ <i tiam which annul 
at that station while it was still (bn light 
Owing to tho tiam hung too long foi the plat 1 
iorm at G , uj>on its aunal then* tho hind I 
most carriage, m winch pltf was, stopped 1 
short of the plitfoim V poitu shouted to 
the passengeis to keep then seats, hut pltf , 
who was asleep, did not he ai him On waking 
pltf realised tint he w is at (e st it ion tk 
Rating that he might b< mined on got out 
m a hum without looking to set whit lie 
was stepping on. 'I hue being a chop ol li\e 
feet fiom the t image lluor to the giound he 
it 11 tk was in]und Held e\cn if m the 
c lie umstanc es d< its wcie negligent, of wlmli 
the ct. thought then w is no c \ ide tm , pit t n 
act m getting out without looking when 1 m 
was going was contnbuton n» gligt nt e , \ 
defts wen not nsponsihlt sn aiu l ? 
SoiTHTRN Pa to, [1925] 2 k. H >11 
L ,T. Jv. H 911, Id Ik 'J t>9>, od Sol ,lo 
775, t . A. 

571. Add. Annotation Distd. Shaipt i Southern 
Pj , [1925 J 2 K. li oil 

572. Add. Annotation — Refd. Shaipe t Southcm 
P\ (1925), 13 i L T (SOI 

573. \dd. Annotation — 1 1 to (1) Consd. Sharpe 
v Sc >ut lie. in P\ , [192 >1 2 k li 111 


i 579a s P WiiiTrnoi si ? Midland Pa CY>. 

>0 J. P TOO 

597. 1 dd Annotation Apprvd. & Apld. Peking 
t Ottawa Pdectnc Pa , LI 929] A (\ 725 

598a. .] — Applt met with an 

accielent on lesps ’ piopntA hv using some 
slipper} steps gmng com emit nt ate ess to 
their ti aniline. She smdresps toi damages 
He sps eontench <1 that applt hael be e n guilt \ 
ol t until but oi a negligent e. tk that themixim 
1 oh nil non jit injuria applied to pit \ (nt 
he i tiom let e mug c ompi ns it ion Hi Id 
unless risps, who had unite il applt to us< 
th( at(ess\weie bound to ke e p it ie k ason.ibh 
sift, e st ibhslu el that she mulct stood the 
( \te nt of t lu elange i w hit li she was me lining 
\ tli it slu ltsohtd to undeitakt the llsk, 
the defenu ol J ohnti non tit nifinia 
lailul la i \\e i Oiiaaaa liteiiic Pa 
< o . [192t>j \ C 725 . 95 P 1 P ( 15 1, 

1 15 P T 121 , 12 T l P 59(> P ( 

603. 1 dd Xnnotation Is to (1) Reid. Montreal 

(tlv? Matt A, Scott (1922), 12S 1 T 117. 

605. t dd [limitation Refd. \un in i Southern 

lb , [192 1] 2 K H 79 1 

609. Add. Annotation Is to (2) Consd Sharpe v 
Southern Ha , 1 1 92 5 J 2 k It dll 
1 620. Add Annotation — A s to ( 1 ) Refd. Phillips i . 
Put umia llAgumc Liumliv (o, [192.11 1 
k P 5,19 

629. \dd 1 limitation Refd. (m>Iei ek Pope i 

1 ) i \ n s, [19211 2 k P 75. 


PART V SECT 2. SUB-SECT 5 
557 vu J atiuri ii tali pn 

tint turns to prinnt jiasstn/tis Jr nit 
alighting) All hi in *» Gk\m> lid m 
I \ Co (l‘»22), >2 t) I H 6J„ 
CAN. 

p Add “ rn sd (1020' is () 1 1 

SO 1IOW N 221 

q l ] \s J< UA 

us the entrant t doors of a stieet < u 
an open while the c ii is hi Hiding it 
u passenger landing j>lnr < Hhk is cm 
imjilh (1 lnvttilim e\temhei to in 
tending p ism mft i t> enter tin »ai 
A. it is the dutv of t lie tonducloi m 

< bulge of t lie e u to all old the m i 
reason ible opportunitv t » do m ui 
nafetj ii< is therefoK negligent n 
going the signul to start the cm he f re 
the < ntianeo doors an closed A. all 
persons attempting to hoard the < it 
mo sifelv on — WuseiN i Win Mile 
1 lie line in Co, [U*2 , i 2 W \\ P 
010 . 08 D L It 617 CAN 

si < m f a tf t n I t / hit 

fmn j \ tinmw i\ e online tm is t tie . 

< u w is apple* ie lung i 1 >p it 1 

i ejumd t it ion went on t< Hi l< p 

of t lie (lit t * e hunge t lie s ( j» 11 s \\ hie li 
show e el th el stmiti n of the e u 
basing sitistn el bimselflhit then w is 
no one who wisheel to 1 naiil the < n 

A that an eleleik woman inside tin 
eat, tlu onh p uss( nge r showed n> 
sign of wishing te* get otl !h 
pissengei who thenight she Intel gi\en 
a hlgnal to atop hte p]>e el on to th 
font boat el «k w is lolteel < ft afte i tin 
e at hiel jiusse ei tin station A. w is 
injured Jit Id no blame alt nine! 
to the coruluetor, \ tin i e leh nt w is 
elue to the fault of the passe nge 1 
GllVA I (li \h<,OW ( OKI N r>2< 's ( 

00" SCOT 

584 v 1 a winger throun don n ] 

— Held there was negligence on the 

part of defts * htrranth, ic deft liable 
in damages — Glilpay i Winmim 
Elec rule K\ (o (1922) i A\ \\ L 
70 1) L. It il7— CAN 
1 1. Pawcngcr stepping from muring 
car-~A.ccidi.nl aioidable by es crct^e of 
reasonable tare by carrur 1 —Gnu i is 


i (\n Bui ie>\ I lie j me Co ( 1021 ) 
Oil) L K 2*1 > * N S it 1 > 

CAN 

tii — — 7 n control ention if l y< 
lau | — Htld a c ultra v< ntion e*f an 
tbsolute htatutoi} prov ision pie c luele ei 
i < laim fe>r damages - ill 1 1 i GitVM* 
lKr\K in Co ( 1022 ), jJ O L J 
OH - CAN 

PART V SECT 2 , SUB-SECT 6 
586 u | 1 1 * ft (o gl it lllteilihh 

iV l*i Ini own ( * n \ e ill* lie e earned 

] * 1 1 f some fom bundle el v mis p ist ii 
st i f i < ii when sin was allowed te> 

Might At this pine e tin gietund w is 

m*l 1 < \e I \ a pelsou living a Ion 2 the 
hin Ii nt been 7>< runt f « «l til bis own 
e olive me lie e te 1 i > d mil mi the light 
ei wav a plitfoim one e net ol wlinli 
l si d oil t pi ml I It r eie se e uele el 
h ife I v t > the plitfoim but 111 p essiag 
I umi it she 1 it V w IS 111 | til e <1 < w I tie, 

as ilhg el to seiii eh fie t ill the e ill 

dill ut o! tin pi i ii k siippoiting it 
l/t/l tin eo w is not liable Mi Ml I 

i Uki i ism < ii i vim v J I i e i me i v 

( I II ( 1000 ) 7 li C ] s CAN 

592 n \\ In n i 

I isse uge » it living it i station it 
night w like el ileiiig a plitfoim u t 
intituled bat fn pa nth used n a 
nn ms of « \it but vvliieh w is ii t in 
ativ w iv guiiehel X itte i h mug tin 
plitfeum fill mte in eve nation in 
lla i ulwav < s giomiels (v was 
lupin el 11(1 / lie e we l( ll il le 

< )i nm hi / iiiMWi 1 jp nk I v to 
ol ( \ s vn v (1 so ) 22 A I 2 H 0 CAN. 

sa II ailing i > nn / as^agi b ruling 
f f wins Joibl l nhghtid «(. nn 
ltd din ojnninj nt ft hlairs 1/ 
list aunt 1 It f s wif entered a 
passige le id mg fiom a vv ilting mom 
above the etitianre to whah were tin 
words Earlh s I oile t J in pa.ssfig* 
h ol time doors 1 id mg olt it on the 
1 * ft J he first was uppaientlv thut 
of a pi jv at e office, the ae c Olid w is 
maiked Ladas Ie*ilet but w is 
le*e ke d, A. the thirel 1 few feet beyond 
was staneiing open i he n was n* 
entitle ill light in the passage ^ the 
iluv light was waning J'ltf s wife 
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pis (d thiough the open eleieiiw IV X 
linuie eiiat e |\ le II de wri a Might of slabs 
nit * t la I use ua at I * low \ vv i 
se v e i h i II ) il I < <1 Util t Ii t till el 

eleioi w iv was a 1 1 ip < i one e lie d ]>lae e 
etl elange i A was a pi ie • I * w Ide li pit f s 
wile might n iseui i bl v hive been 

expeeleejt g mill* In In f leasonahlv 
< life I table d lliat sli was intithd eu 
Il V be I to el hi k NOW I I e i\ t 

il V 1*1 e> III lip I e*VV I it ( e*M mission 

ol ( >\ i VMM* I >2t* I 1 1 » I I 21 " *s 

e» i i so can 


I PART V SECT 2, SUB SECT 11 
pi— — ] I lie* font! e»f 

( mtiuct or shipping oieler use ei by u 
IV eo in e oniK ot Min with the ti ms 
pe>rtatie>n of live* Ntoek piovaled that 
an uttendint hlmuld aeeonijnnv t lie* 
I shipme nt but should not havo tho 
I right to tiavel fiec or ut a rate le hs 
I thin Mu oidmun fa e unh sh lie hael 
signed the hpo< ail 1mm of eontiael 
jmiuImI on tho hack of the Hlupping 
> lull whieli eontained limit bums as to 
e laims leu pe ihonal itijiiims HUHtamed 
while* Have ding In an aelion to 
ieeovei damage h for imunes dining 
| tianspoi tutlon, el u< to ttu negligence of 
t lie n eo smirant Ilf hi the fac 
I that tho attendant had not ntid nuj 
faro was duo to tho iurt that tho rj 
| eo ’h ngont maelo no att( nipt te* colic ( t 
1 ho fare , \ tin i> to was ie spousihh 
| lor tlir omiHsjon , tlx attend in! was 
a full furt •» ish< nge r A. not a 1 1 ( sp tssor 
(v was (lit it It el to re (over damages 
sn vvaiu ? Guam* 1 ut m Iaiimc 
In ( o , 110211 1 I> J 1 hsj 1 

\V VV k 47 i CAN 

PART V SECT 2, SUB-SECT 12 
s m I a winger sto n ding o n platform of 
m n nig iar |— \ passe nge i who huvis 
hiH beat in a trumwav cai A goes on to 
the platform while tin < ar is m motion 
| i*. not nc (A ssurd v guilt \ of contributory 
I ne gbge ne e* Hhoulel he nice t with an ae e i 
dent while on the platfoim, the question 
depending in each cist upon tho par* 
tieular ore umatane cm — Buchanan v 
Gr vHf.ovv Cokin , [1921] S C 658 — 
SCOT. 
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638. Add. Annotation : — Refd. Pratt v. Patrick, 
[1924] 1 K. B. 488. 

646. Add. Annotation : — Refd. Mersey Docks & 
Harbour Hoard v. Procter, {1923J A. C. 253. 

662. Add. Annotation : — Refd. Kufly-Arnoll, etc. 
Co. v. 11., [J922J 1 K. H. 599. 

683a. Necessity for submission to Rates 

Tribunal of schedule for standard season 

tickets.] — lie Standard Charges Schedules, 
No. 1323a, post. 

684. Add. Annotations Consd. Fagan v. Green 
«fc Edwards (1925), 70 Sol. Jo. 185. Refd. 
Nunan v. Southern Ky., [1924] 1 K. B. 223. 

686a. Railway company— Whether applic- 

able— Action under Fatal Accidents Act, 
1846 (c. 93).}— Where a passenger by rail- 
way, who has agreed with the railway co. 
that their liability for personal injury shall not 
exceed a certain sum, is killed by the negligence 
of the co.’s servants, the damages recoverable 
by his dependants in an ml ion under the above 
Act are not limited 1o such agreed sum.— 
Nunan v. Southern Ky. Co., 119211 1 K. B. 
223 ; 93 L. J. K. B. 140 ; 130 L. T. 131 ; 40 
T. L. K. 21 ; OS Sol. Jo. 139, C. A. 

Annotation - Mentd. n i\ Tcclcsc-o, [1926] 2 K. H. 227. 

685b. — Injury on journey by special 

train.] — Pltf. was engaged aH a workman 
by contractors to the Ministry of Health for 
the construction of a road near H., & the 
Ministry made with deft, railway co. arrange- 
ments for a special train to take pltf. A other 
men from C. to JL, a distance of twenty-six 
miles. Pltf. received from his employers a 
voucher which was addressed to the hooking 
clerk A which contained these words : “ On 
surrender of this voucher please supply the 
bearer with a return workman's ticket to JJ. 
by any ordinary workman’s train without 
payment. This voucher is only available 
by workman’s train.” The voucher, on 
presentation at the booking office, was ex- 
changed for a ticket. One aide ol theticketliad 
on it (inter alia) t he words : ” See hack. Work- 
men. By special cheap train lor the ‘ working 
classes.’ ” On the other side were ( inter alia) 
the words : ” This ticket is issued subject to 
flu 1 bye-laws, mles A regulations of the Man- 
aging Pommittee,” A. ** This ticket is issued 
subject to the conditions mentions! in the 
Managing Committee's Act (02 A 03 Viet, 
c. clxviii), »V itfl use by the holder is to be 
taken as evidence of a special contract upon 
those conditions. The liability of the co. is 
limited to a sum not exceeding £100.” The 
above-mentioned Act. contained provisions 
as to the running of workmen's trains on the 
particular railway within twenty miles of 
iiondon, A limited the eo.’s liability to £100, 
subject to certain conditions. Pltf. was 
injured by a collision between his train A 
another train, in an action for damages 
deft s. admitted negligence, but contended 
that, the issue of the ticket created a special 
contract between themselves A pltf. wiiereby 
< heir liabilit y w*as limit ed to £ 1 00. The cfr. found 
that pltf. must be taken to have been aware 
of the conditions indorsed oil the back of the 


ticket. On the further question whether the 
terms of the contract applied to the particular 
journey Held : although the ticket A the 
conditions on it had been drafted as applicable 
to a journey by a train coming under the co.’s 
private Act, A contained no reference to such 
a journey as pltf.’s by a special train to a 
destination beyond twenty miles from London, 
yet, in the case of a passenger in the position 
of pltf., the conditions were a plain intimation 
that one condition on which the contract was 
made was that the co.’s liability should be 
limited to £100, A pltf. could recover no more 
than that amount. — Hearn v. Southern Ry. 
Co. (1925), 41 T. L. K. 305, C. A. 

685c. Time limit for making claim.] — Pltf. was 
received by defts. under a contract to be 
carried in one of their steamships. The con- 
tract contained a clause that the shipowners 
should not be liable for loss, damage or delay 
to a passenger or his baggage arising from the 
art of God, or from causes of any kind beyond 
the carrier’s control, even though the loss, 
damage or delay might have been caused by 
the neglect or default of the shipowners’ 
servants. A subsequent clause provided that 
no claim under the contract should be enforce- 
able against the shipowners unless a wrritten 
notice thereof was delivered to them within 
three days after the passenger should be 
landed from the steamer at the termination 
of her voyage. In the course of the voyage 
one of pltf.’s hands was injured by reason of 
the negligence of defts.’ servants, but no 
written notice of any claim was given by pltf. 
within the time limited by the contract: — 
Held: (1) the clause relieving defts. from 
liability for the negligence of their servants 
wns valid A enforceable, but applying the 
ejusdem generis rule, the clause did not absolve 
defts. from liability for pltf.’s injury ; (2) as 

pltf. had failed to give any written notice of 
his claim within the time prescribed by the 
contract, he was not entitled to recover. — 
.Tones v. Oceanic Steam Navigation Co., 
11924 | 2 K. B. 730 ; 93 L. .T. K. B. 1053 ; 132 
L. T. 207 ; 40 T. L. R. 847 ; 09 Sol. Jo. 100 ; 
10 Asp. M. L. ('. 432. 

689. Add. Annotations Refd. Nunan v. Southern 
Ky. (1923), 130 L. T. 131 ; Hearn v. Southern 
Ky. (1925), 41 T. L. R. 305. 

695. Add. Annotations : — Refd. Nunan v. Southern 
Ry. (1923), 130 L. T. 131. Mentd. Anchor 
Line (Henderson) v. Dundee Harbour Trus- 
tees, Ellerman Lines v. Dundee Harbour 
Trustees, Thomson, Shephard v. Dundee 
Harbour Trustees (1922), 38 T. L. R. 299. 

696. Add. Annotation : — Refd. Walpole v. Canadian 
Northern Ry., [1923] A. 0. 113. 

704, Add. Annotations : — Refd. Paterson Zochonis 
v. Elder Dempster, [1923] 1 K. B. 420; 
Pratt v. Patrick, [1921] 1 K. B. 438. 

725. Add. Annotation : — Refd. Baker v. Dalgleish 
Steam Shipping Co. (1921), 120 L. T. 482. 

764. Add. Annotation : — Refd. Poland v. Parr, 
[1927] 1 K. H. 230. 

765. Add. Annotation Refd. Poland r. Parr, 
(1927] 1 K. B. 230. 

115: 30 Can. Ry. Cas. 95 ; 56 (). L. It. 
202 ; versa.. 11924] 4 D. L. It. 339 ; 55 
O. L. R. 387.— CAN. 

mi. Removal exposing pas- 

senger to danger — Carrier liable .) — 
Howk v. Niagara St. Catharines & 
Toronto Rt. Co., [1925] 2 D. b. R. 
115 ; 30 Can. Ry. Cm. 95 ; 56 O. L. K. 
202.— CAN. 


PART V. SECT. 3, SUB-SECT. 5. 

a i. .1 — Grand 

Trunk Paciviu Coast S.S. Co. r. 
Simpson (1922), G3 S. C. R. 301 ; «*> 
1). L. It 614 ; [1922] 2 \\ . \V. It. 320. 
—-CAN. 

PART V. SECT. 7. 

b !. — - Refusal to obey con- 


ductor — Request unreasonable— Carrier 
liable.) — Haines t>. British Columbia 
Electric ltv. Co. (1921), 70 D. L. R. 
73S ; 30 B. 0. R. 340. — CAN. 

S i. Removal exposing pas- 

senger to danger — Carrier liable.}— 
Howe v. Niagara St. Catharines & 
Toronto Ry. Oo„ [1925] 2 D. L. R. 
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775. Add . Annotation : — Retd. Percy v. Glasgow 
Corpn., [1922] 2 A. C. 299. 


777. Add. Annotation : — Retd. Percy v. Glasgow 
Corpn., [1922] 2 A. 0. 299. 


Part VI. — Carriage of Passengers’ Luggage. 


804a. Luggage put in luggage van — By order ot 
official.] — Eiiinger South- Eastern Ac. 

Chatham Ry. Co. & Puixman Oak Co., Ltd., 
No. 85 1 a, post. 

810. Add. Annotation : — Generally, Mentd. Com- 
pania Martiartu v. Royal Exchange Asset 4 ., 
[1923] l K. B. 650. 

811. Add. Annotations : — As to (1) Retd. Elder,* 
Dempster r. Paterson, Zochonis, Griffiths 
Lewis Steam Navigation Co. v. Paterson, 
Zochonis, [1924] A. C. 522 ; Pratt v. Patrick, 
[1921] 1 Iv. B 188. 

813. Add. Annotation : -Retd. Elder, Dempster r. 
Paterson, Zochonis, Griffiths Lewis Steam 
Navigation Co. v. Paterson, Zochonis, [1924] 
A. O. 522. | 

823. Add, Annotation : — .1# to (3) Folld. Vosper r. 

G. W. By. (1927), 137 L. T. 529. 

827a. Luggage put in compartment by porter 
Passenger travelling In another compart- 
ment.] — Pltf., who liad a third-class 
ticket, got a porter to put his suit -cast* in a 
first -class compartment A travelled in 
another part of the train, third class, with 
some friends whom he found on the train. 
At the end of t he journey pltf.’s suit -case 
could not. be found. In an action against 
the railway eo. for its value Held : as the 
railway had failed to discharge the onus 
of proving that the* loss of the hand luggage 
arose hv reason of the negligence ol the 
passenger, pltf. was entitled to recover. - 
Vosper v. Great Western Hv. Co. (1927), 
137 L. T. 520 ; 43 T L. 1L 738 ; 71 Sol. Jo. 
905, I). U. | 

830. Add. Annotations ; — As to (1) Refd. Eliinger 
v. S. E. As 0. Bv. & Pullman Car Co. (1922), 
38 T. L. B. 078; Vosper v G W By (1927), 
137 L T 520 As to (2) Refd. Ehinger v. 

S. K. A: C. By. Ac Pullman Oar Co. (1922), 38 

T. L. K. 678. As to (3) Consd. Ehinger r. 

S. E. Ac C. By. & Pullman Car Co. (1922), 38 

T. L. B 678. 

831. Add. Annotation: — Generally. Refd. Vosper 

v. G. VV. By. (1927), 137 L. T. 520. I 

833a. S. P. Harrison v. Great Western By. Co. ' 
(1875), 39 J. P. 312. 

851a. 


857. 


oo3. 


863. 


866 . 


• .] — Pltf., who was a pas- 

senger with a ticket from Paris to London 


via Dover, Ac thence by the railway of deft, 
railway eo., took an additional ticket from 
the second defts., the Pullman Car Co., for 
a Pullman car forming part of the train 
between Dover A: London. The Pullman car 
ticket stated that the Pullman Car Co. 
accepted no liability for passengers’ luggage, 
Ac that co. did all that was reasonably 
necessary to bring this condition to pltf.’s 
notice. At Dover pltf. took a seat in the 
Pullman car, but an official refused to allow 
her to Like her suit -case with her A directed 
a porter to put it in the luggage vestibule 
at the end of the car. There was no evidence 
in whose employment the official was, or as 
»w the exact relationship between the tw r o 
deft. cos. On the arrival of the train in 
ixmdou the luggage was unloaded by the 
Pullman car officials, but pltf.’s suit -case 
could not be lound. In an action against 
both cos. Held : aa a railway co. contracted 
as insurers of passengers' luggage except 
where the loss was eaused by the passenger’s 
own default, the railway co. were liable, but 
as then 4 wits no evidence that lack of care, 
if any, by the Pullman Car Co.’s officials in 
unloading had contributed to tiie loss, the 
Pullman Car Co. wen 1 not liable. El JINGEU. 
v. South- Eastern At C ’hath am By. Co. <fe 
Putxmxn Car Co., Ltd. (1922), 38 T. L. K. 
078 : 66 Sol. Jo. 633. 

Add. 1 nnotatton : .1* to (1) Refd. Brown v . 

llan isoii, Mourani v. Same (1927), 137 L. T. 
549. 

Add. Annotations Consd. Werner v . Det 
Bcrgenske Darripskibsselschaft (1926), 134 
L. T. 573. I.efd. Elder, Dempster v Pater- 
son, Zochonis, Griffiths I^ewis Steam Naviga- 
tion Co. v. Paterson, Zochonis, [1921] A. O. 
522. 

Add. Annotations : Refd. L. As N. VV. By. 
i\ Neilson. [19221 2 A. C. 263; Nunan v. 
Southern By., [1923] 2 K. B. 703; Buerger 
v. Cunard S ,H. Co., [1925| 2 K. i i. 646 ; The 
Refrigerant , [1925] P. 130. 

Add. Annotations : Consd. Eliinger v. S. JO. 
At C. By. At Pullman Gar Cc (1922), 38 
T. L. JL 078. Apld. Hearn v. Southern By. 
(1925), 41 T. L. B. 305. Refd. Nunan v. 
Southern By., [1923] 2 K. B. 703. 


PART V. SECT. 8. 

779 i. Scope of servant's authority — 
Tender of suspected counterfeit coin — 
In payment of fare.\~lield : the 
corpn. wore liable for any mistake 
whether of fact or law committed by 
thoir servants in the course of their 
employment. — Pjbrcy r. Glasgow 
Corpn., 11922] S. C. (H. L.) 144 — 
SCOT. 


PART VI. SECT. 3, SUB-SECT. 1. 

o i. Sent back try returning 

steamer after arrival at destination — 
Carrier liable.)— Hmith v. Union 
S.S. Co. (1922), 08 L). L K. 488.— 
CAN. 

PART VI. SECT. 8, SUB-SECT. 4. 

856 Hi. JnexpeHcnced, 


tranUer ] Held : pltf., a woman of 
Hount education & unarc UHtomed to 
travel, vvus entitled to recover fiom 
deft. t;o. notwithstanding a elauwe on 
her ticket limiting deft'-.’ liability, 
an the clause laid been wuived, \ there 
was o special contract.— 'Joi.linoN v. 
CUNAIUJ S.S Co., 11921) 3 J). 1 j . It. 
3.0.0 ; 2 \V. It. 927 ; 33 H. C. It. 

551. CAN. 
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Part VII.— Carriage of Animals. 

885. Add. Annotation : — Refd. G. N. By. v. L. E. P. Transport A Depository, [1922] 

L. E. P. Transport A Depository, [1923] 2 2 K. 33. 742. 

KB. 742. Z^Z. Add. Annotation Refd. G. N. By. v. 

L. E. P. Transport & Depository, [1922 J 

890. Add. Annotation Refd. G. N. Ry. v. I 2 K. B. 742. 


Part VIII. — Carriage of Explosives and Dangerous Goods. 


895. Add. Annotation : — Consd. G. N. By. v . 
L. E. P. Tiannport A Depository, [1922] 
2 K. B. 712. 

896. Add. Annotations -An to (1) Consd. G. N. 
Ry. v. L. E. P. Transport A Depository, 
1 1 922 J 2 K. B. 742. As to (2) Folld. G. N. By. 
v. L. E. P. Transport A Depository, [1922] 


2 K. B. 712. As to (3) Refd. Transoceanica 
Soc. ltaliana di Navigazione v. Shipton, 
[1923] 1 K. B. 31. 

896a. .] — Great Northern By. Co. v. L. E. P. 

Transport A Depository, Ltd., No. 234a, 
ante . 


Part IX. — Measure of Damages. 

905. Add. Annotation : Refd. Putiiek r. Rosso- L T 585 Mentd. II all v. Pim (1926), 32 

British Grain Export Co., [ 1927 | 2 K. B. Cora. Cas. 46. 

910. Add. Annotations : — Consd. Pntriek v. Russo- 

Britisli Grain Export Go, [1927| 2 K. B. 535. i 918. Add. Annotation : — As to (1) Refd. Patrick 

Refd. Pinnoek r. Lewis A: Pent, [1923] 1 K. B. | v. Husso-British Grain Export Co., [1927 | 

090; Ti( Hall A Pun’s Arbit ration (1927), 137 2 K. B. 535. 


Part X. — Statutory Control of Carriers’ Business. 


954a. Side entrance to — Refusal to re-open.] — In | 

deciding an application for the provision of | 
reasonable facilities under 1851 Act, e. 2, A 
of reasonable facilities A conveniences under 
1921 Act, s. 16 (1), tlu* et. must be satisfied 
that in refusing such facilities & conveniences 
t lie railway co. are acting without, due regard 
to the proper discharge of their obligations, 
A the lacility or convenience asked lor will 
not be ordered where it is only for the boneiit | 
of a special class of persons who form a small 
proportion of the travelling public. Where 
it is sought to restore a former convenience 
A conditions have changed, there is nothing 
in tin* fact. that, it- was afforded before, A the 
question will he decided on its merits. 

Therefore where an application was made 
for an order for the re-opening of a sub- 
sidiary side entrance to the station of the 
Midland By. Co. at N. which had been closed 
in pursuance of a general policy of “ dosed ” 
stations adopted hv the co., A it was shown 
that only 10 per cent, of the passenger* using 
1 he station, who wen* mainly season A weekly 
ticket holders, would he likely to use such 
entrance, A. that no general "public incon- 
venience' existed, the et. refused to make any 


order. — Nottingham Corpn. v. Midland 
By. Co. (1922), 128 L. T. 539 ; 67 Sol. Jo. 
404 ; 21 L. G. B. 71 ; 17 By. A Can. Tr. 
Cas. 72. 

955. Add. Annotation : — Consd. Nottingham 
Corpn. Mid. By. (1922), 12S 1,. T. 539. 

958. Add. Annotation : — As to (3) Consd. Notting- 
ham Corpn. r. Mid. By. (1922), 128 L. T. 539. 

°' TC " Refusal to accept privately owned 

wagons.] — Where a railwa y co. is always ready 
to provide an adequate' supply of wagons for 
1 he conveyance of coal from stations on their 
system, their refusal of an application that 
they should accept privately owned w T agons 
dot's not constitute a refusal to afford reason- 
able facilities for the receiving, forwarding, A 
delivery of traffic on their railway, or the 
subjection of appots., or of the traffic in 
which they are interested, to undue or un- 
reasonable prejudice or disadvantage. — Ciiar- 
rinuton, Gardner, Duckett A Co., Ltd. v. 
Southern By. Co. (1920), 42 T. L. B. 758. 

980. Add. Annotation : — As to (1) Consd. Charring- 
ton, Gardner, Lockett v. Southern By. (1926), 
42 T. L. B. 758. 


PART VII. SECT. 3. 

w i. Animals dying oj arsenic \ 

poison ing. ] — Act Jon against ileft. ry. 1 
eo. dismissed. us there was no evidence | 
connecting the cause of injury with 1 


t any alleged negligence, A the c-auso of 
the damage \wis purely a matter of 
speculation. — T urxkk t\ Canadian 
Pacific Ry. Co., [1922} 2 W. W. K. 
85S ; (iti D. L. H. 31.— CAN. 

b i. Unless written notice oj 
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claim given at point of delivery .] — 
Knight-Watson Ranching Co. t?. 
Canadian Pacific Ry. Co., [1921] 
3 W. W. It. 788 ; 02 D. L. It. 601; 
15 Sa&k. L. It. 1.— CAN. 



Vol. VUL — Carriers. Cases 1010a — 1219a, 


1010a, To continue former facilities — Pending j 

decision as to rights of parties.] — Upon an ! 
application for an interlocutory injunction I 
ordering that certain former facilities for 1 
receiving & running through passenger ' 
coaches should be continued pending a 
decision as to the rights of the parties : — i 
Held : this not being an application to J 
restrain a threatened act, regard should be 
made to th<$ balance of convenience, A upon 
the facts, no interlocutory order should be 
made.— Great Centrai. Ry. Co. v . London 
A North Western Ry. Co. (1922), 17 Rv. A 
Tr. Cas. 89. 

1015a. Necessity for submission to Rates 

Tribunal of schedule for standard workmen’s 
fares .] — Hr Standard Charges Schedules, 
No. 1823a, post. 

1025. Add. Citation sab nom. H. v. Railway 

I’omk^., 4(j J. J*. 3.*). 

1043a. Amount fixed so as to allow rebate to be i 
made.] — Coal was conveyed from t\u> 
collieries over the lines of three railway cos. 
at n charge equal to the rate by an alt ernat i\ < 
route. A through rate* Mas ultimately iixod 
at a sum of 2 d. per ton in excess of the original 
charge, in order to allow one of the cos. to I 
make a rebate of that amount in accordance ' 
with its practice with respect to other coal I 
traffic. The new rate having been with- 
drawn, an application was made foi a t hrough 1 
rate equal to the original charge Held : J 
(1) the question of rebate had been rightly i 
excluded in fixing the amount of the through j 
rate; (2) the Hallway Comrs. had power to 
apportion the rat e m such a w r ay that ]>art of 
it/ would be finally handed ovei to tlie trader. 

- -(iLENAVON GaRW CoLLlERI Es. 1/TD. V. 

Hhondda A: Swanska Bay Hy. Co., Great 
Western Ry. Co. A' Barky* Hy. Co. (1915), 
19 Hy. A ('an. Tr. (’as. 95, C. A. 

1051a.- Congested route — Alternative route 
available.] — Held : (1 ) the proposed route was 
reasonable. A: it w r as not sullieient to show' 
that the reaching of the tratlie in question 
would render a difficult task more difficult, 
unless such traffic would amount to an 
obstruction ; (2) it w T as material to oonsidei , 
whether the proposed route was flic* onl> ] 
available route or whether there were other 
routes available ; (8) although an arrange- 

ment between railway cos. might be shown 
to be very widely accepted, it was not open 
to the ct. to reject evidence as to the proper 
terminal at any poit of shipment. - Beaune 
Valley Hy. Co. v. Great Northern Ry. 
Co. A' Great Central Hy. Co., Lancashire j 
A Yorkshire Hy. Co. v. Great Northern i 
Ry. Co. A Great Central Ry. Co. (1914), ! 
" 5 Ry. A Can. Tr. Cas. 202. , 

1058a. Terminal costs.]- Beaune Valley 

Hy. Co. v . Great Northern Hy. Co. As 
Great Central Ry. Co., Lancashire A 
Yorkshire Ry. Co. v . Great Northern Hy*. I 
Co. A Great Central Ry. Co., No. 1051a, 
ante. 

i 

1060a. Payment of rebate to trader.] — i 

Glenavon Garw Collieries, Ltd. v . 
Hhondda A Swansea Bay' Hy. Co., Great 
Western Ry. Co. A Barky' Ry\ Co.. No. 

3 043a, ante. 


1080. Add. Annotation : — (icncraUy* Mentd. Broch- 
lcbank v. R., [1921] 1 lv. B.017. 

1096a. Regulation affecting one class of goods 

only — Lower rate necessary in public interest.] 
- Port of Manchester Warehouses, Ltd. 
?*. Cheshire Lines Committee, Great 
Central Ry. Co. A Great Northern Ry. 
Co., No. 1219a, post. 

1098. Add. Annotation : vl.s* to (1) Refd. York 
Oorpn. r. Lectliam, [1924] 1 Ch. 557. 

1166a. Rebate on sidings rate.] — Upon a com- 
plaint of undue pcrference it was admitted 
that appets., whose works at S. were connected 
by a private siding with defts.’ railway, paid 
the same rates as if their fra llic used that 
station, while two of their competitors, whoso 
respective works at Ik, ten miles trom S., 
were also connected l>\ pm.de sidings with 
defts.’ railway, received a rebate of 2W. 
]>or ton off the B. station rates oil traffic 
similar to that of appets. Appets. called no 
evidence. The railway co., while submitting 
that the onus of proof had not shifted on them 
under 1888 Act, s. 27 (1), called evidence A. 
put in tables based on the Pidcock principle 
with the object of showing that the value of 
the private siding services rendered to appets. 
at S. was in excess of the amounts included in 
their rates for station terminals at t hat station 
A" also of the value of the respective private 
silling services rendered to appets.* com- 
petitors at B. after allowing for the rebate : — 
Held: without deciding whether the onus 
had shitted to the railway co., hut inclining 
to the view that it had, the Pidcock principle 
had been properly applied in the dissection 
of the respective rates, A there was no pre- 
ierenco ot appets. 1 competitors. - Prentice 
Brothers, Ltd. v . London A North Kastern 
Hy. Co. (1925), ]S H>. A Can. Tr. Cas. 177. 

1169. Add. A n notation : .Is to (8) Refd. Charring- 
f on. Gardner, Locket f r. Southern H>. (1929), 
12 T. L. H. 758. 

1171. Add. Annotation :■ — Refd. Prentice r. L. A 
JN. 10. Hy. (1925b J8 Hy. A Can. Tr. Cas. 177. 

1175a. Adoption of exceptional rates.] — 

Pout of Manchester Warehouses, Ltd. r. 
Cheshire Lines Committee, Great Central 
Ry. Co. A Great Northern Ry. Co., No. 
1377a, post. 

1184. Add. Annotation A.s* to (1) Consd. Port of 
Manchester Warehouses v. Cheshire Janes 
Committee, G. C. Ry. A G. N. Ry. (1922), 17 
Ry. A Can. Tr. Gas. 51. 

1193. Add. Annotations : — A* to (1 ) Comd. Pivnf iee 
v. L. A N. 10. Hy. (1925), IS Hy. A Can. Tr. 
Cas. 177. Refd. Port oi Manchester Ware- 
houses v. Cheshire lanes Committee, G. C. Hv. 
A G. N. Hy. (1922), 17 Ry. A (/’an. Tr. Can. 5i. 

1219a. Injunction — Rate quoted but not 

actually made.] — Appets. were owners of a 
bonded warehouse situated in Trafiord Park, 
Manchester, in close proximity to, but not 
on, the premises of the Manchester Ship 
Canal Co. Tin* latter co. also owned a similar 
warehouse within their dock urea at Man- 
chester A large consignment of cigarettes 
w r fts conveyed over the Ship Canal to appets.* 
warehouse*, A was thence consigned to Londou 
over the railways ot reap, cos., wiio charged 


PART X. SECT. 3, SUB-SECT. 3.— D. j Dominion Railway Act, 19U*. 8. 316.J I Mili.eu) v. S'iandkll, [1923] 2 

h i. I — 11. (Canadian Pacific Rv. Co. & | W. W. it. 728. — CAN. 
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a rate of 107s. per ton in two-ion lots, this 
being the ordinary Manchester town rate, 
whereas for similar traffic consigned from 
the warehouse of the Ship Canal Co. they 
quoted a rate of 54a. l\d. f the latter being the 
Liverpool to London rate, which was governed 
by competitive shipping rates. Upon a 
complaint that the Manchester Ship Canal 
Co. were being unduly preferred the above 
difference in rates was sought to be justified 
by the railway cos. on the ground that, the 
ports of Manchester & Liverpool being in 
competition, the lower rate was necessary in 
order to secure for Manchester in the public 
interest traffic which otherwise would go to 
Liverpool, At that the only practical way in 
\\ hich to distinguish between goods con- 
signed from Manchester Town At Manchester 
Port respectively was to draw a line between 
goods on the premises of the Bhip Canal Co. 
At those which had passed out of the control 
of that co.: — livid: (1) botli rates were 
properly charged under the circumstances, At 
the difference between them was justified ; 
(2) where a railway co. quote's a rate con- 
st i luting an undue preference <te asserts a 
right 6i intention of charging the same the 
cL lias jurisdiction to intorlere by injunction 
without waiting till such charge is actually 
made.- -Pout ok Manchester Warehouses, 
Ltd. v. Cheshire Lines Committee, Great 
Ckntual Ry. Co. At Great Northern Ry. 
Co. (1922), 17 Ky. At Can. Tr. Cas. 54. 

1236. Add. Annotation : - Refd. Charrington, 
Gardner, Lockett n. Southern Ky. (1926), 
42 T. L. It. 758. 

1245a. “ Rolling stock 99 — Transit of empty 
wagons needing repair on change of owner- 
ship.] — Lndcr the* heading “ Rolling Block ” 
of the “ General Railway Classification of 
Goods, 1921,” if there is a transit because of a 
change til ownership or because of o change 
in the sphere of operations, the full rate for 
the conveyance ot empty wagons is charge- 
able ; if the cause of the transit is repairs 
only, the half-rate is chargeable ; if the 
repairs are only an accompaniment of the 
transit due to change of ownership, the full 
rate is chargeable. — London, Mu>i*and A: 
Scottish Ky. Co r. Inck Wauun At Iron- 
works Co., Ltd. (1924), 131 L. T. 229 : 40 
T. L. K. 551, C. A. 

1285. Add. Annotations : — A* to (1) Refd. G. W. 
Ky. v. Laing (J922), 39 T. L. It. 93 : Trans- 
oeeauica Sue. ltaliana di Nuviguzione v. 
Shipton, 11923] 1 K. 11. 31. 

1286. Add. Annotations : —As to (1) Refd. Trans- 
oceanica Soc. 1 Liliana di Navigazione r. 
Shipton, {1923] 1 K. R. 31. As to (2) Consd. 
G. \V. Ky. r. Laing (1922), 39 T. L. It. 93. 

1287. Add. Annotations .•—Consd. G. W. Ky. r. 
Idling (1922), 39 T. L. It. 93. Refd. Trans- 
occunica Soc. ltaliana di Navigazione v. Ship- 
ton, [1923] 1 K. K. 31 ; Prager v. Blatspiol, 
Stamp At llcacock, [1924J 1 K. K. 566. 

1316. Add. Annotation : Refd. Kede Steam Ship- 
ping Co. v. Bunge v Born, Limit ada S. A. 
(1927), 13 T. L. K. 374. 

1323. Add Annotations : — Refd. Griffiths r. Stude- 
bakers, [1924] 1 K. B. 102 ; K. r. 1-einster, 
11924] 1 K. B. 311. 


Sect. 6.— EXCEPTIONAL RATES AND FARES 

(Vol. VIII., p. 207). 

1323a. Under 1921 Act — Moaning of “ standard 99 
& “ exceptional.”] — The expression “ stan- 
dard ” as applied to charges in Part III. of 
the above Act is the correlative or com- 
plementary term to “ exceptional,’* &, there 
being therefore no other alternative, every 
chargeable rate, fare, or charge for convey- 
ance must necessarily be included in one or 
other of the above categories. Railway cos. 
are therefore required, under sect. 30 of the 
above Act, to submit to the Rates Tribunal 
forms of schedules for standard season tickets 
& workmen’s fares. — He Standard Charcjrs 
Schedules (1923), 17 Ry. At Can. Tr. Cas. 
147. 


Sect. 7.— OWNER’S RISK RATES (Vol. VIII., 
p. 207). 

1323b. Conveyance of goods by passenger train at 
owner’s risk — Application for reduction of 
rate — Difference in risk negligible — Whether 
ground for two scales.] — Appcts. were con- 
si guors of gramophone records in the form 
of fiat discs by passenger train. Reaps, con- 
veyed these discs at full parcels scale, but 
under owner s nsk conditions. Appcts. 
claimed that since the discs were conveyed 
at owner’s risk, a reduction should be made 
from the full parcels scale. It was admitted 
that when packed by the manufacturers the 
risk of breakage in transit w'as negligible. 
Reaps. contended that m the case of goods 
carried by passenger train the dfference 
between the owner’s risk rate A I the co.’s 
risk rate was not intended as a measure of 
the difference of risk : — Held : the difference 
in the risk to the railway cos. under the two 
sets ol conditions being negligible, on the 
analogy of 1921 Act, s. 40 (3), there was no 
ground for directing that there should be 
two scales, but the discs, when properly 
packed, should be carried at co.’s risk, &, 
when not properly packed, at owner’s risk. 
“ Properly packed ” means packed according 
to reasonable regulations made by the railw’ay 
cos., the question of reasonableness to be 
settled by the Tribunal in case of difference. — 
British Music Industries Federation t». 
Caledonian Ry. Co. (1922), 17 Ry. At Can. 
Tr. Cas. 121. 

1323c. Grounds for ordering.] — 

Revised scales of rates based on the 4 ‘ zone ” 
principle for the carriage of parcels by pas- 
senger train at co.’s risk & owner’s risk 
respectively wore put into force by resp. cos. 
in Nov. 1918, At were subsequently twice 
increased in 1920 by uniform percentage 
additions in accordance with directions of the 
Minister of Trans] >ort. In May, 1923, new 
At reduced scales for the above traffic were 
introduced, whereby the above increases of 
1920 w ere reduced in unequal proportions in 
order to remove what resp. cos. considered to 
be anomalies betw een the co.’s risk & owner’s 
risk scales, with the result that the reductions 
made in the charges under the owner’s risk 
scale were considerably less than those made 
in the charges under the co.’s risk scale. Upon 


PABT X. SECT. 4 , SUB-SECT. 2. j stock .] — Sutherland -Innes Co. v . I Can. Ky. Caa. 128. — CAN. 
• f. — -■ Does not include cooperaae ' Grand Trunk Ky. Co. (1921), 27 I 
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an application under 1921 Act, s. 60, to reduce 
the rates for parcels containing sausages, etc., 
consigned by passenger train at owner’s risk : 
— Held : looking to the circumstances in 
which the above percentage increases had been 
recommended & imposed & subsequently 
continued by 1921 Act, s. 60, the railway cos. 
were not entrusted with them for any purpose 
connected with the adjustment of relationships 
between scales of charge but for the purpose 
of meeting increased expenses, & in the absence 
of special circumstances the proper practice 
was to give equal reduction to all ; taking the I 
above owner’s risk scale of Nov. 1918, & not J 
that of 1914, as sought by appets., as a basis 
of calculation, the owner’s risk rates by 
passenger train on appets.’ above traffic 
should not exceed those in force in Sept. 1 920, 
as reduced, by 25 per cent. — Sausage Manu- 
facturers’ Assocn. v. London, Midiand & 
Scottish Ky. Co., London <te North Eastern 
Ry. Co., Great Western Ry. Co., Southern 
Ry. Co., & Cheshire Lines Committee (1924), 
18 Ry. & Can. Tr. Cas. 59. 


1326a. Charges imposed by Ministry of 

Transport.] — Appets. claimed reductions in 
the charges made by resps. for the detention 
of ordinary wagons & sheets, which were in 
the case of wagons 8*. per day for the tirst 
two days after the expiration of the free 
periods allowed for loading & unloading A 
thereafter 5s. per day, & in the case of sheets 
6df. & Is. for the like periods. These charges 
had been imposed on & after Jan. 1, 1920, 
by an order of the Minister of Transpoi-t, made 
in accordance witli a recommendation of the 
Rates Advisory Committee, with the object 
of diminishing wagon detention & causing 
traders to exercise moro diligence in loading 
<fc unloading them. The charges in force in 
1913 had been Is*. Or/. per day for wagons & 
3 d. per day for sheets after the free periods 
then given. Appets. also claimed that in 
reckoning the above periods Saturday should 
be treated as half a day. Resps. contended 
that the charges complained of were reason- 
able, & also that it was not opon to the ct. 
to reverse the policy of the Minister of Trans- 
port in making a differentiation between the 
first two days following the free periods 
subsequent days: — Held: (1) the ct. had 
jurisdiction to modify the charges complained 
of ; (2) having regard to the value of wagons 
& sheets as compared witli 1913, the loss of 
profit to the railway cos. arising from detention, 
the standing & overall charges & the extra 
expenses of shunting & occupation of siding 
involved, the charges of 3s. per day for wagons 
& 6d. per day for sheets, while on the high 
side, were not unreasonable, but the additional 
charges of 2s. & Qd. per day upon wagons & 
sheets respectively after the expiration of the 
first two days beyond the free periods were no 
longer justified, & should be discontinued, & 
the existing arrangements with regard to 
Saturdays should not be interfered with. — 
British Hay Traders’ Assocn. v. London, 

PART X. SECT. 9, SUB-SECT. 1. 

■q. Right of Minister of Transport 
to fix free time for detention — Under 
Ministry of Transport Act . 1919 (c. 50). 

*. 3.]— North British Ry. Co. p. 

Steel Go. of Scotland, Ltd., [1922] 


Midland & Scottish Ry. Co., London & 
North Eastern Ry. Co., Southern Ry. Co., 
<Sc Great Western Ry. Co., British In- 
dustries Federation v. Same (1925), 18 
Ry. & Can. Tr. Cas. 169. 

1330. Add. Annotation : — A? to (3) Consd. G. W. 
Ry. v . Laing (1922), 28 Com. Cas. 100. 

1331a. Congestion caused by increased traffic 

— Insufficiency of unloading sidings.] — Pltf. 
co. had on their railway system at P. a small 
junction station, where there was a siding 
with sufficient accommodation for unloading 
the normal goods traffic consigned to that 
station. Lefts, were contractors who were 
interested in one of three local building 
schemes which were started about the same 
time, involving a large increase ii? the goods 
traffic consigned to P. Owing to the con- 
gestion brought about in P. station by this 
increased traffic, & r the fact that the unloading 
siding could only accommodate a limited 
number of wagons at a times a number of the 
wagons arriving with goods at 1'. on defts.* 
account had to be put into storage sidings, 
to await their turn to be taken into the 
proper siding to be unloaded. Great delay in 
the discharge of wagons was caused thereby, 
but all the delay occurred at the storage 
sidings before the w'agons wore put into the 
unloading siding. Pltf. co. claimed from 
defts. exceptional charges for the detention 
of wagons in the storage sidings, under an 
implied contract or for accommodation or 
services provided or rendered by pltfs. to 
defts. within the scope of pltfs.’ undertaking 
by the desire of detts. : — Held : as, on the 
tacts of the case, the wagons w’ere not put 
into the storage sidings at the desire of clefts, 
they were not liable to pay the exceptional 
charges claimed. — Great Wrhtkhn Ry. Co. 
v. Laing (J.) A Co., Ltd. (1922), 39 T. L. R 
93 ; 28 Com. Cas. 100, C. A. 

1337. Add. Annotation : — Generally* Refd. Prentice 
v. L. & N. E. Ry. (1925), 18 Ry. & Can. Tr. 
Cas. 177. 

1337a. .] -lhiENTiUE Brothers, Ltd. 

r. London & North Eastern Ry. Co., No. 
1166a, ante. 0 

1337b. Terminal charges not In fact made.] — 

Appets. carried on business as timber 
merchants at a private siding about half a 
mile from reaps.’ station at It. They made 
no use of the station for their traffic, tin an 
application to reduce the rates on appets.’ 
traffic on the grounds (1) that they were 
excessive, inasmuch as they were the same as 
those charged for similar traffic wdiieh made 
use of the station at It., & (2) that the rates 
in fact included charges for the use of the 
station, 6c resps. were not entitled to make any 
charge over & above the charge for con- 
veyance : — Held: (1) the conveyance ol 
appets.’ traffic started from or ended at a 
siding in the It. station, 6c resps. wore entitled 
to charge for any services prior or subsequent 
to such conveyance, 6c such services were in 
fact rendered & the charges w r ere not excessive. 

(2 ) The ct. will not infer that si ation ter min a l s 
are being paid simply because a siding rate 

“ Cars stored on carrier's or private 
track ” — “ J'rivate cars on private track 
of car owner." J— Toronto Hamilton 
Sc Buffalo Ry. Co. v. Steel Co. of 
Canada (1923), 55 O. L. R. 63.— CAN. 


S. C. (H. L.) 132 ; 59 Sc. L. K. 275.— 
SCOT. 

g l. .] — R. v. Frank A. Gillis 

Co., Ltd., [1923] Exoh. C. K. 1 ; 70 
D. L. R. 635.— CAN. 

g ii. Cars excepted from Rules — 

267 



Cases— 1337b— 1377b. English and Empire Digest Supplement. 


A a station rate* are the same in amount. 
Jt is only open to the ct. to do so when com- 
parable traffics are passing from the station 
the siding under such rates. — Dixon 
(T. A M.) I/m. r . Ixjxdox, Midland A 
Scottish Ky. (Vi. (1921), JK Ry. \ ('an. Tr. 
Cas. 40. i 

1342. Add. Annotation : — lx to (1) Consd. G. W. I 
Ity. r. Raing (1922), 39 T. L. R. 93. I 

1349. Add. Annotation : —As to (2) Refd. Dixon 
t\ D. M. A S. ity. (1924), IS Jty. A Can. Tr. I 
Cas. 40. | 

1349a. - — Application lor increase — Before i 

“ appointed day ** — 1921 Act, s. 60.] — The 
Railway Rates Tribunal has jurisdiction under 
the proviso to the above sect, to entertain, 
prior to “ the appointed day ” to he fixed 
under that Act, an application by a private j 
siiling owner lor an increase* in a rebate allowed 
him A lor a consequent reduction in charge, ( 
A that jurisdiction is not qualified or excluded 
by the provisions oi sect. 01 of the above Act, ’ 
ns to charges in connection with private 
sidings, the expression “ charges ” in sect. 00 | 
including not only gross charges, but also the i 
net; charges payable* by a trader after allowing i 
lor any rebate to which he* may he entitled. — I 
llHITIMI Ii)XTltA< TING C<J., 1/m., UltTTISII I 

SOAP Co., I/I1>., A BRITISH CREAMERIES, I/m. I 
r. J <oNi)ON A Noimi Eastern Jfv. (V). (1925), i 
18 Ry. A: Can. Tr. Cas. 102, C. A. I 

Jn notation : Apld. British Uuv Trudois’ Assorn r. 1.. 3V1. & | 
S. Ky.. Ji. & N. E J { y . , Southern Ky. to (i. W. Ky., 
Hritihli Industiiew J<< delation r. Same (1926), 18 Ky. A. 
Can. Tr. Cus. 1 (Ji). 

1304. Add. Annotation:- Refd. Tate A R\lc j. 

1 j. A N. K. ID. A D. M. A S. ID. (1926), 
id r r. l. H. i:;i'. 


Sect. 12. REDUCTION OF RATES 

(Vol. \ III., p. 217). 

1377a. Who may apply for — Trader “ interested ** 
— Warehouseman & forwarding agent.] — 

Appets., who were warehousemen A iorwurd- 
ing agents at Traflord Park, Manchester, A 
who had unsuccessfully applied to the Rail- 
way Conns, in respect of an alleged undue 
preference founded on the* same laets. applied 
for a mind ion in a rate of ItHW. Id., formerly 
107*., charged upon cigarettes consigned in 
two-ton lots i roiu their Traflord Park ware- 
house, which was neai to, hut outside, the 
Manchester Docks, to King's Cross, Kondoii, 
upon the ground that tin* corresponding 
rate from Liverpool was 51,s. t»d., pro\ lsionally 
reduced to 50.x. The lower late was also 
charged on similar traffic consign(*d from 
Manchester Docks, while the higher rate was 
the ordinary Manchester town rate. Appets. 
contended that where traffic as to which the 
conditions were in all respects alike is sent 
from two places A. A R. in the same district 
to the same destination, tin* same railway eo. 
shall not charge a higher sum from A. than 
from R., unless the distance of the destination 
in the case of A. is greater than the distance 
in the case ol R., provided that the rate in 
the ease of A. is a productive rate. They ■ 
admitted that conditions could not be treated 1 
as m all respects alike, if in the one case there 
was competition which did not exist in the 


other. Resps. objected that appets. were 
not interested traders within 1921 Act, s. 60, 
& that the rate complained of, which was the 
ordinary Manchester town rate, was reason- 
able : — Held: (1) while something in the 
nature of a direct interest must be shown, 
the interest of appcls. in the above charges 
was sufficiently direct to entitle them to 
prosecute these proceedings ; (2) in deciding 
what was a reasonable rate to be charged 
to appets., regard should be had to the 
following considerations : (a) that it was not 
enough for a trader to show' that without a 
reduction in rate he could not carry on a 
particular branch of liis business ; (b) that 
when railway cos. declared that in their own 
interests they could not grant facilities or 
reductions m rates, it would not be right for 
that ct. to compel them to adopt such a 
course of business unless appets. showed that 
t lie* railway cos. were mistaken ; (c) that it 
was not intended by 1921 Art to establish 
the principle of equal mileage rates for all 
places A the consequent adoption of excep- 
tional rates based on competition by water 
or road ns the* standard for all rates whether 
such competition existed in other places or 
not, A therefore that the existence of a low 
exceptional rate, not being in fact an undue 
preference, while a fact to be considered, was 
not alone a sufficient ground for ordering the 
reduction of a rate for goods in competition 
w ith those having the benefit of the low rate ; 
(3) applying the above principles A taking 
all the circumstances into account, appets. 
should be allowed a rate of 72.s. (id subject 
to any general revision of rates. — Port of 
Manchester Warehouses, 1/rn. v . Cheshire 
Lines Committee, Great Central Ky. Co., 
A Great Northern Ky. Co. (1922), 17 Ry. 
A Can. Tr. Cas. 95. 

1377b. Grounds for ordering — Necessity for prim& 
facie case.] — Confectionery in bottles A jars 
was carried by the railway cos. originally at 
co.’s risk, A subsequently under certain 
agreed packing conditions. In 1920 the cos., 
without making an> reduction in rates, 
refused to carry confectionery packed as 
above except at owner’s risk, owing to tin* 
heavy proportion of claims against them for 
damage. They continued to carry con- 
fectionery not contained in bottles A jars at- 
co.'s risk. l T pon an application for a reduc- 
tion in the rates for confectionery when con- 
tained in bottles A jars : — Held : (11 an appet . 
for a reduction in rates must mala* a yrinut 
facie cast* for the same ; (2) such a case hati 
been made upon the above facts ; (3) tin* 

cos. were not precluded from making special 
conditions by reason of the fact that they for 
some time had carried the above goods 
without conditions; (1) while certain losses 
in respect of confectionery not contained 
in bottles & carried at co.’s risk w’ero borne 
by the cos., which losses did not arise in 
the case of confectionery in bottles carried 
at owner’s risk, the saving to the cos., c.g. 

1 or 5 per cent., w*as not sufficient to justify 
a reduction in rate. — Manufacturing Con- 
fectioners’ Alliance, Incorporated t*. 
Caledonian Ky, Co. (1922), 17 Ry. & Can. 
Tr. Cas. 135. 


PART X. SECT. 11, SUB-SBCT. 3. longstanding voluntary toll is sought, j Council r. Grand Trunk & Canadian 

1365 ii. Long-standing volun- tho onus is on the carrier to establibh * Pacific Ky. Cos. (Milk Kate Cask) 

tary toll .]— Whore an liicivasc in a 1 its reasonableness. — National Dairy i (1919), 26 Can. Ky. Cas. 113.— CAN. 
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1377c. .] — Port of Manchester Ware- - 

houses, Ltd. v . Cheshire Lines Committee, i 
Great Central Ky. Co. A Great Northern 
Ky. Co., No. 1377a, ante. 

1377d. — Experimental rate.] — Upon an appli- 

cation for an experimental reduced rate of 
40s. per ton for flax straw in full train loads i 
for a transit of approximately 200 miles, j 
resp. railway cos. oflered for a period of live j 
months a rate of 45,9., plus siding haulage ( 
charge. The ordinary class rate was 88,s*. 2d., ' 
lees 12$ per cent. Similar traffic was being i 
carried to the same destination from places 1 
forty or fifty miles away at approximately ' 
the same rate as that offered : — Held : the 
rate should be 45s. Qu. : whether the 
Tribunal ought to take into account the 
possibility that an experimental rate will 
result in bringing a large future traffic. — 
Marsh v. Great Eastern A Great Western 
Ky. Cos. (1922), 17 Ky. A: Can. Tr. Cas. 120. 

1377e. Removal of flat-rate additions I 

Imposed by Minister of Transport.]— Upon | 


duetions in rates granted by resps. to the 
traffic of other industries were justified A 
did not- establish a case of hardship or injustice 
to appels. ; (2) while it was doubtful as to 
how far the increase in coal traffic had resulted 
in increased protit to resp. cos., the period of 
prosperity in appcts.’ trade which was mainly 
due to the abnormal European political 
situation was passing away ; (3) in ail applica- 
tion for a reduction of a rate under 1921 
Act, s. 00, the onus lay upon an appct. to 
show the existence of some element- of unfair- 
ness or of hardship amounting t-o unfairness, 
A: appcts. had not discharged that onus by 
alleging t hat a reduction in rates would assist. 
- Mining Assocn. of Great Lkitain v. 
London, Midland As Scottish, London & 
North Eastern, Great Western, A: 
Southern Ky. Cos., A: Cheshire Lines Com- 
mittee, National Assocn. of Coke 
Lye-Product Plant (Owners) r. Same 
(1921), IS Ky. A: Can. Tr. Cas. 14. 

nnotuhov : Generally, Mentd. Dixon r. L. M. & S. Ky. 

(UCJ 1). 18 K\. iX Can. Tr. Cas. Hi. 


which had been imposed by the Minister ot I 
Transport in exercise of his powers under 
Ministry of Transport- Act, 1919 (e. 50), 1 
s. 3 (1) (e):- Held : (1) Uic ct. would not, I 

assume that the Minister was wrong in im- 
posing such flat-rate additions ; (2) it was not 
competent to the ct. to remove such flat -rate 
additions on the ground t-liat the reasons 
given in support- ot their imposition by the 
former Kates Advisory Com mil tee were not- , 
applicable to appcts.’ traffic ; (3) the rates ( 

on appcts.’ traffic wore not excessn e, notwith- 
standing that the percentage increase resulting 
from such flat -rate additions was greater on 
traffic carried at low mileage rates than on that 
carried at higher mileage rates, A that, larger 
reductions in rates had been given to blast i 
furnace than to appcts.', i.c., coal, trad ie. 

(4 ) A rat e is not necessarily excessive because 
a railway co. are not handing back on balance i 
to the traders all the savings that they are , 
making in reduced expenses.— Monmouthshire | 

As South Wales Coal Owner’s Assocn. r. I 
Great Western Ky. Co., Monmouthshire 
A: South Wales Coke Ovens A: Rye- Pro- 
ducts Works Assocn. v. Same, South Wales 
Patent Fuel Manufacturers’ Assocn. v. 
Same (J923), 18 liy. A Can. Tr. ('as. L 

7f. Reductions granted to other interests.] 

— Upon an application for the removal of a 
flat-rate increase of 2d. per ton, being part of 
a larger increase wldcli originally had been 
imposed on appcts.’ traffic in coal, coke A 
patent fuel in accordance with a second general 
revision of rates directed by the Minister of 
Transport which had since been voluntarily 
reduced by resps., the following grounds were 
relied upon by aj>pcts. in support of their 
case : ( 1 ) that a greater proportionate re- 

duction in rates had been given to the traffic 
of certain admittedly necessitous industries 
than to their traffic ; (2) that their traffic, A 
in particular their short distance traffic, had 
increased in density since the above increase 
in rates, thereby producing an exceptional 
prolit for resps. ; & (3) that they apprehended 
in the future an intensive foreign competition 
which a reduction in railway rates would 
assist them to meet: — Held: (1) the re- 
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Appcts., i no owners oi a warehouse ul i ranoru 
Park, Manchester, churned that a rate of 
10a 1 \d. per ton for sugar from Liverpool 
io their private siding at- TralTi 
being the same amount as the corresponding 
rate from Liverpool to resp. co ’s Oldham 
Hoad station at Manchester, should be re- 
duced by an amount- equal to the cost incurred 
b> resps. in providing terminal accom- 
modation iV seiMces, including twenty-eight 
days’ tree warehousing, at- their Manchester 
station. No sugar had been consigned by rail 
to appels.' warehouse, nor was there any 
evidence that any trader desired to consign 
sugar to it. Prior to the war resps. had given 
fourteen da \ s' tree storage at- Manchester 
for sugar in mcw of similar free accommoda- 
tion provided by competing water-carriers 
Irom Liverpool to Mam hest-er. ’Phis facility 
having been withdrawn by rasps., they had 
lost as a result a large part- of their sugar 
traffic from Liverpool t-o Manchester, A, 
therefore, as from Nov. J923, had restored the 
above free storage for an extended period of 
twenty-eight days -Held : the < t. hud no 
jurisdiction to abolish the facility of free 
storage, there was no evidence that the 
10.9. lid. rale to TrafTord Park was un- 
reasonable or excessive, A there was no 
presumption that the rate when compared 
with t he* corresponding rate to Oldham Koad 
station was unreasonable, because the latter 
included tree storage at that station. — Port 
of Manchester Warehouses, Ltd. v. 
London, Midland A Scottish Ky. Co. ( "“ ,rx 
IS liy. A Can. Tr. Cas. 81. 

1377h. . | — Upon an application that the 

rates on molasses intended to be used for 
cattle feeding which, witli certain exceptions, 
was in (’lass 1 of the 1891-2 classification, 
should be reduced A placed on the same basis 
as the rates for oilcake A meals, which were 
in Class 3 of that classification Held : there 
was no evidence that the? rates complained of 
were unjust or unreasonable except by com- 
panng them w'ith the treatment of another 
artiele in another class, A the ct. had not 
power at that stage to alter the classification. — 
National Assocn. of Corn A Agricultural 
Merchants v. London, Midland A Scottish 
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By. Co., Crosfield’s Oil & Cake Co., 
Ltd. v . London, Midland So Scottish By. 
Co. (1025), 18 By. & Can. Tr. Cas. 97. 

18771. Burden of proof — On applicant.] — Mining 
Assocn. op Great Britain v. London, 
Midland So Scottish, London & North 
Eastern, Great Western, So Southern 
By. Cos., So Cheshire Lines Committee, 
National Assocn. op Coke So Bye-Product 
Pi. ant (Owners) v . Same, No. 1377f, ante . 

1377]. Power of railway company during transi- 
tional period until “ appointed day M — To 
raise reduced rates.] — Under 1921 Act, s. 00, 


the rates in existence on Aug. 15, 1021, are 
maximum rates, So the railway cos. are 
entitled to reduce them, So to raise them 
again without applying to the Bailway Bates 
Tribunal, if by so doing they do not exceed 
the maximum. — Tate So Lyle, Ltd. v. 
London So North Eastern By. Co. So 
London Midland So Scottish By. Co. 
(1920), 4.3 T. L. B. 134 ; 71 Sol. Jo. 82, H. L. 
What rates — Owner’s risk rates.]—- See Nos. 1323b, 
1323c, ante . 

Charges for detention.] — See No. 1326a, 

ante . 


Part XI. — Remedies of 

1390. Add. Annotation : — Refd. Lake v, Simmonb 
(1920), 95 L. J. K. B. 580. 

1397. Add. Annotation : — Mentd. National Pro- 1 
vinoial & Union Bank of England v. Iindsell 
(1921), 91 L. J K. B. 190. 

1398. Add. Annotation:— As to (1 ) Refd. Pennington 


and against Carriers. 

v. Reliance Motor Works, [1923] 1 K. B. 
127. 

1449. Add. Citation 91 L. J. K. B. 39. 

Add. Annotations : — Refd. Anderson v. Equit- 
able Life Assce. Soc. of the United States 
(1920), *134 L. T. 557; Dexters v. Hill Crest 
Oil Co. (Bradford), [1920] 1 K. B. 348. 


PART XI. SECT. 2. SUB-SECT. 1. 

st. Consigner— Damage to goods cn 
route — Owner having paid damage to con - 
signer.) — Where an owner o 1 goody had 


indorsed a bill of lading to the bnyer: 
— Held : he had parted with all his 
rights to obtain damages from the 
carrier. The fact that the owner paid 
the indorsee the damages suffered by 


the goods en route did not deprive the 
latter of his right of action against the 
carrier. — F ohd Motor Co. r. Unio^ 
S.S. Co., 11025) 1 D. L. li. 2G5 ; [1924] 
3 W. W. It. 718.— CAN. 
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CHARITIES. 


Part I. — Charitable Purposes. 


1. Add . Annotations: — As to (1) Consd. Jack- 
son’s Trustees r. Lord Advocate (1926), 10 
Tax Cas. 460. Folld. lie Williams, Public 
Trustee v. Williams, [1027] 2 Ch 280. Refd. 
R. v. Income Tax Special I'omrs., Ex p. Rank’s 
Trustees (1922), 127 L. T. 651 ; Jackson v. 
Voss, [1923] 2 K. B. 357 ; Brighton College 
v . Marriott (1921), 69 Sol. Jo. 220; I It. 
Comrs v Glasgow Musi<al Festival Assoc-n 
(1926), 11 Tax Cas 151; Scottish Woollen 
Technical College, Galashiels r 1 It. Comrs. 
(1926), 11 Tax ('as 139 As to (2) Consd. 
A.-G. v. National Provincial Bank, [1924] 
A. C. 262 ; Verge v. Somerville, [1924] A. C. 
496 ; Chest ennan a. Federal Taxation Comr. 
(1925), 42 T. L. It. 121 ; It. v. Income Tax 
Special Comrs., Exp. Headmasters’ Conference, 
Same v . Same, Ex p. Incorporated Assocn. of 
Preparatory Schools (1925), 41 T. L. It. 651 ; 
Jackson s Trust pcs r. Lord Advocate (1926), 
10 Tax Cas. 460; I It Comrs c Yorksliir 1 
Agricultural Soc (1927), 11 T L it 59 
Refd. Barber v. Chudlcy (1922), 92 L. J. K. B. 
711 ; It. 17. Income Tax Special Comrs., Ex p. 
Rank’s Trustees (1922), 127 L. T. 651 ; He 
JHummeltonbcrg. Beatty e. Ixmdon Spiritual- 
istic Alliance, [1923] 1 Cli. 237 ; He Ludlow, 
Bence-Jones v. A.-G. (1923), 93 L. J. Oh. 30 ; 
lie Shakespeare Memorial Trust, Lytton v. 
A.-G., [1923] 2 Ch. 398; He Graf, Todd v. 
Taylor, [ 1925] Ch. 362 ; I It Comrs v Falkirk 
Temperance Cafd Tiust (1926), 11 Tax Cas 
353; I It. Comrs v Glasgow Musical Festival 
Assocn (1926), 11 Tax ( as. 151; 1 it Comrs 
v Peeblesshire Nursing Assocn (1926), 11 
Tax Cas 385; Scottish Woollen Technical 
College, Galashiels v 1 R Comrs (1926), 11 
Tax Cas 139 (Severally, Mentd. Martin r. 
lx)wry, Martin i\ I. R. Comrs., [1926J 1 K. B. 
550. 

la. .] — Verge v. Somerville, No. 1 99b, posl . 

2. Add. Annotation : — Reid. Hx Tetley, National 
Provincial & Union Bank of England v. 
Tetley, [1923] 1 Ch. 258. 

3a. Motive immaterial.] — (l) Motive is im- 

material in considering whether a bequest is 
charitable. 

(2) A gift to provide a stained glass 
window in a church is a good charitable 
gift even though the motive may be said to be 
neither to beautify the church nor benefit the 
parishioners, but merely to perpetuate the 
memory of testatrix & her relatives. 

(3) Where a gift is made for a particular 
charitable purpose which is sufficiently pro- 
vided for without the gift, the gift must be 
applied cy prbs. — Re King, Kerr v. Bradley, 
[1923] 1 Ch. 243 ; 92 L. J. Ch. 292 ; 128 L. T. 
790 , 67 Sol. Jo. 313. 

4a. Question for court.] — To be valid 


a charitable bequest must be for the public 
benefit, & the trust must bo capable of being 
administered & controlled by tlio ct. The 
opinion of the donor of a gift or the creator of 
a trust that the gift or trust is for the public 
benefit does not make it so, the matter is 
one to be determined by the ct. on the evi- 
dence before it. — He Hummeltenberg, 

Beatty v. London Spiritualistic Alliance, 
[1923] 1 Ch. 237; 92 L. J. Ch. 326; 129 
L. T. 121 ; 39 T. L. It. 203 ; 67 Sol. Jo. 313. 
tnnotation ; Consd. I. II. r. T< mpeiuneo Council 

of Christ inti Chuichcb of England \ YNales (192b). 1.56 
I Ij. T. 27. 

12a. Beneficiaries formerly helped 

by testator.] — He Shepherd, Smithem v. 
Shepherd (1921), 152 L. T. Jo. 18. 

17. Add. Annotation: - Mentd. He Soutliorden, 
Adams v. Soullierden, |1925j P. 177. 

22 Add. Annotation : — Folld. lie Lucas, Rhys v. 
A.-G., [1922] 2 Ch. 52. 

23. Add. Annotation : — Refd. Verge v. Somerville, 
[1921] A. C. 496. 

23a. Trade union certified to be war 

charity — Necessity for registration under War 
Charities Act, 1916 (c. 43).] — The National 
league of the Blind of Great Britain At Ire- 
land, a registered trade union whose funds 
Were derived from subscript ions of mem- 
bers, At gifts by the public, was certified by 
the Chanty Comrs. as a charity for the blind, 
hut had not been registered as a chanty 
under the above Act, nor under Blind Persons 
Act, 1920 (c. 49). Applt. having been con- 
vict cd of having solicit eel A t obtained money 
from members of the public: Held: the 
Ix*ague wits a charity as well as a trade union, 
& required to he registered under both those 
Acts, At the co .viction must ho affirmed. -- 
Barber Oiujdlky (1922), 92 L. J. K. B. 
71 1 ; 128 L. T. 766 ; 87 J. P. 69 ; 21 L. G. R. 
Ill, 1). C. 

23b. “ Oldest respectable Inhabitants ” — 

Valid.] — Testator gave the income to be 
derived from all lus securities to A., for her 
Hie, At at ter her decease to “ the oldest 
respectable inhabitants in G. to the* amount 
of 5 s. per week each ” Held : tin* amount 
of the gift implied poverty, At, coupled with 
the use ol the word “ oldest,” implying age, 
was sufficient to render the gift a good 
charitable bequest. — He Luoa^, Rhys v. 
A.-G., [1922] 2 Ch. 52 ; 91 L. J. Ch. 480 ; 127 
L. T. 272 ; 66 Sol. Jo. 368. 

27. Add. Annotation : — Consd. Re Lucas, Rhys 
v. A.-G., [1922] 2TCh. 52. 

27a. .] — Testatrix gave the income of 

certain shares in a public co. for the education 
of children of employees of the* co. At gave 
the income of further shares in the co. for 


PART I. SECT, 1. 

1 vl. F slate Duty Assessment Act, 

1914,#. 8 (5).] — The word “charitable ** 
in tbe above sect, is to be construed In 
its legal Sc not its popular sense. — 
Chestkrman v. Federal Oomr. of 
Taxation, 11926] A. C. 128; 95 L. J. 


I\ C 39; 134 L T. 360; 42T.L. 11.121. 
— AUS. 

3 ii. Purpose not source .) — In 

determining whether a gift to an asHocn. 
is a sift for charitable purposes, the ct. 
may inquire into the objeo+# of the 
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assocn & if these arc found to bo 
charitable within Stal. Kite, the ct. 
nifty hold the gif I to bo for charitable 
purposes - -PiatruruAL Trustee Co., 
Ltd. e. Shelley (1921), 21 S. K. 
N. S. W. 42C ; 38 N. S. W. W. N. 132. 
— AUS. 
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the benefit of incapacitated employees, the 
income in each case to be applied by the 
governors of the co., in their discretion : — 
Held : both gifts were good charitable 
bequests, the first being for promoting educa- 
tion A the second for the alleviation of 
poverty. — He Rayner, Cloutman v. Reg- 
nart (1920), 89 L. J. Oh. 369 ; 122 L. T. 577 ; 
84 J. P. 61. 

29. Add. Annotation: — Consd. He Lucas, Rhys 
v. A.-G., [1922] 2 Oh. 52. 

34a. Distributing coal & making loans to 

poor A deserving inhabitants.]— Testator, a 
native ol J<\, a small village, beq neat lied his 
residuary estate to trustees upon trust to 
set aside* £806 as a “ Coal Fund,’* the income* 
wiieifol was to be us(*d for the purchase of 
coal to be* distributed among such poor A 
deserving inhabitants of F. as a committee 
should think fit, A to hold the rest of his 
residuary estate as a “ Loans Fund ” A to 
apply the capital A income* thereof, under the 
direction of the committee, “ in making 
loans to poor A deserving inhabitants of the 
parish of F. in manner hereinafter provided.” 
No Joan w r as to exceed Cl 00, repayable within 
nine yearH at longest. Mo interest was to be 
charged A no borrower to have more than 
one loan. Only one-sixth part of the fund 
was to he lent in any one year, A the borrowers 
were to be inhabitants or residents of F. not 
above tlu* age of thirty-five years. Testator 
directed that “ all surplus money forming 
part ol or arising from the 4 Loans Fund * 
over A above £500 A not required for loans 
shall he invested by the trustees under the 
direction of the committee, but all invest- 
ments purchased shall be from time to time* 
sold for the purpose of advancing the produce 
thereof in loans if A when required ” Held : 
(1) t he will displaced a general charitable 
intention A contained an immediate A 
ellective gilt of the w holt* of 1 he residue to 
chanty, displacing the claim of the next of 
km ; (2) the question of accumulation beyond 
the period allowed by law did not arise, the 
possibility of a surplus hereafter not impairing 
the validity of the immediate gilt to charity ; 
(3) the doctrine of ey-jiris could he* at once 
applied, if neoessaiy, to any surplus income 
alter the period allowed by r law for accumula- 
tion hail expired. — He Monk, Giffen r. 
Wkud, 11927] 2 (Mi. 197 ; 96 L. .1. Ch. 296 ; 
1 57 L. T. 1 ; *13 T. L. JL 256, ('. A. 
n notation ■ .l.s to ( I ) Retd. l. JJ. (Muirs r Lolieits JMuiiuo 
.Mansions Tiuslees (111*27 ), 91 T. L. 1{. If TO. 

45. Add. Annotations : — Apld. I. JL Cuiurs e 
Huberts JMarine Mansions Trustees (1927), 
15 T. L \i 270 Refd. He Clarke, Bracey 
v. Royal National lifeboat Institution, 11923] 
2 (Mi. 407. 

46. Add. Annotation : -Consd. He Clarke, Bracey 
v. Royal National Lifeboat Institution, [19231 
2 Ch. 407. 

47a. Nursing home Persons ol moderate means — 
Gift charitable.] — Testator made the fol- 
lowing gift in his will : “I give & bequeath 
all the residue A remainder of my r estate not 
otherwise disposed of by this my will to : 
(a) such institution, society or nursing home, 
or nursing homes, or similar institutions as 


assist or provide for persons of moderate 
means such as clerks, governesses A others 
who may not be able or eligible to benefit 
under the National Health Insurance Act, 
Old Age Pensions, or other Act of a like 
character to have either surgical operations 
performed together with medical treatment 
or medical treatment alone on payment of 
some moderate contribution ; (b) the Royal 
National Lifeboat Institution ; (c) the Lister 
Institute of Preventive Medicine ; (d) A such 
other funds, charities & institutions as my 
exors. in their absolute discretion shall think 
fit ; & I direct that such residue shall be 
divided amongst the legatees named in the 
paragraphs (a), (b), (c), & (d) lastly herein- 
before contained in such shares & pro- 
portions as my trustees shall determine.” 
it w r as admitted that the objects under (b) 
A (c) were charitable. On the question 
whether the residue was validly disposed of 
by the will or failed in whole or in part for 
uncertainty : — Held : (1 ) the objects included 
under paragraph (a) were charitable since 
the means of the recipients would necessitate 
their being unable without the bounty of 
testator to procure the treatment of which 
they might stand in need ; (2) the objects 
specified under lieading (d) being for such 
indefinite charitable & non-charitable objects 
as the exors. should think fit were not 
exclusively charitable, & therefore though a 
trust for charitable A non-charitable indefinite 
purposes indiscriminately failed by reason of 
uncertainty, this trust being of a part of a 
fund for charitable purposes A another part 
for non-charitable indefinite purposes the 
ct. could ascertain what the parts were. — 
He Clarke, Bracey v. Royal National 
Lifeboat Institution, [1923] 2 Ch. 407 ; 
92 L. J. Ch. 629 ; 129 L. T. 310 ; 39 T. L. R. 
433 ; 67 Sol. .lo. 680. 

48. Add. Annotation* : — Consd. Chest errnan ?\ 
Federal Taxation Comr. (1925), 42 T. Jj. R. 
121. Apld. He Williams. Public Trustee v 
Williams, [ 1927J 2 Ch 2S3 

49. Add. Annotations : — Consd. Chest erman v. 
Federal Taxation Comr. (1925), 42 T. L. R. 
121. Apld. He W illiams. Public Trustee r 
Williams, (1927] 2 (Mi 283 

57. Add. Annotation: — As to (2) Apld. He Gray, 
Todd v. Taylor, [1925] Ch. 362. 

66. Add. Annotation : — Refd. Brighton College v. 
Marriott (1924), 69 Sol. Jo. 229. 

68. Add. Annotation: — Refd. 1. 1L Comrs. v. 
Temperance Council of Christian Churches 
of Fngland A Wales (1926), 136 Jj. T. 27. 

69. Add. Annotation : — Refd. He Tetley, National 
Provincial A Union Bank of England v. 
Tetley, [1923J 1 Ch. 258. 

73a. Trust to erect national theatre — & revive 

English classical drama — Valid.] — (1) The 
Shakespeare Memorial Trust was established 
to erect A endow a Shakespeare Memorial 
National Theatre, with the object of per- 
forming Shakespeare's plays, reviving English 
classical drama, A stimulating the art of 
acting t — Held : the trust was a good charit- 
able trust, on the ground either that the 
objects were for the advancement of education 
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or that they camo within the class of purposes 
beneficial to the community other than by 
way of the relief of poverty or the advance- 
ment of education or religion referred to by 
Lord Macnaoiiten in Income Tax Special 
Purposes Comrs. v. PemscU [1891 1 A. C. 53 L. 

(2) At the time when a donation of 
£70,000 was made to the charity, part of 
which was applied by the charity in the 
purchase of a site for the theatre, no annual 
subscription had been received, but within 
only nine days of that time the first annual 
subscription was received. On the subse- 
quent sale of the site, tho question arose 
whether, in those circumstances, the consent 
of the Charity Comrs. was required to the 
sale by the charity : — Held : notwith- 
standing that in the inception of its formation 
it was contemplated that the charity should 
be supported by annual subscriptions as 
well as by income from endowment, A not- 
withstanding that there was an interval 
of nine days only between the donation A the 
first of the annual subscriptions, the charity 
was not at the dime when the donation was 
received a mixed charity within 1853 Act, 
s. 02 ; A as it was, therefore, not exempted 
from the jurisdiction of the Charity Comrs., 
their consent to the side by the charity was 
required. — Pc Shakespeare Memorial 
Trust, Lytton (Earl) v. A.-G., [1923] 2 Cli. 
389; 92 L. J. (Mi. 551 ; 130 L. T. 50; 39 
T. L. R. 010, 670 ; 07 Sol. do. 809. 

73b. Bequest to provide sweets — For all children 
within parish — Not confined to those attending 
school — Not valid.] — Testator by his will, 
after leaving money for prizes for the best- 
conducted school children in the parish, left 
money to provide “ a pennyworth of sweets 
each for all boys A girls below tho age of 
fourteen resident within the parish," A be 
directed that the income of the residue of his 
estate should be applied in awarding annual 
prizes to residents for the best-kept gardens 
A cottages Held : since there was no 
provision as to the gift of sweets being 
confined to children who had attended 
school, that gift was not charitable tSt was 
void, but the gift to provide prizes for the 
best-kept gardens A cotta ges was a good 
charitable gift as it was one for the benefit 
of the communitv. — Pc Pleasants, Pleas- 
ants r. A.-G. (1923), 39 T. L. It. 075 

75. Add. Annotations:- Apprvd. Chesterman v. 
Federal Taxation -Comr. (1925), 42 T. L. K. 

121. Apld. Pc Williams, Public Trustee v 
Williams, [1927] 2 CJi 283 

75a. Testator by his will, wherein he 

described himself as a Clerk in Holy Ordeis, 
gave all his property to the Public Trustee 
upon trust for investment, lie then directed 
that the income should be paid to the Bishops 
of the dioceses of v St. I>. A 1L, the rector of 
L. A the vicars of two other parishes A their 
successors, together with a layman appointed 
by the conference of each of those dioceses, 
W'hom he nominated administrative trustees. 
After stating that his wife left her interest in 
certain property to him to be used as he 
wished, but for preference for Church pur- 
poses, testator. in“expressed accordance with 
her wish, by clause o, devised all he should 
die possessed of as a fund for assisting the 
education of candidates for Holy Orders in 
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the Church of England, to be administered 
by tho trustees. Clause 12 contained tho 
following proviso : “If for any sufficient 
reason, whether disendowment may or may 
not liavo taken place, the trustees decide that 
the interests of the Church could be better 
served by any changes in the method of 
administering, or even in the object to whicli 
tin* fund is applied under my will, such change 
or changes may be made with the several 
consents expressed by a. majority of the 
Diocesan Conferences of B. A St. B.” : — 
Held : tho objects to which the trustees 
wore, by clause 12, empowered to change the 
application of the fund were not other than 
charitable objects “A were religious objects 
m the interests of the Church as an organisa- 
tion existing for the instruction A edification 
of the public, A the gift in clause 3 was a 
\nlid charitable gift.— Pc Williams, Public 
Trustee r. Williams, [19271 2 Ch. 283 ; 90 
L. J. Ch. 119; 137 L. T. 477 ; 71 Sol. Jo. 
005. 

Add. Annotations :■ — Refd. Re Clarke, Bracey 
v. lloyal National Lifeboat Institution, 11923] 
2 Oh. 407 ; Re King, Kerr v. Bradley, [1923] 

1 (Mi. 213. 

82. Add. Annotation : — Refd. lie Tetley, National 
Provincial A Union Bank of England t*. 
'Tetley, [19231 1 Ch. 258. 

89. \dd. Annotation : -.Is to (1) Refd. IP 
Williams, Public Trustee r. Williams, |!927J 

2 (Mi. 283. 

90. Add. 1 nnotalion : (icncraltif. Refd. Pc Monk, 
(uffeii r. WVdd, [1927] 2 (Mi. 197. 

94. Add. Annotation: — Refd. lie llummelten- 
berg, Beatty v. London Spiritualistic A1 banco 
(1923), 92 L. J. Ch. 320. 

117. Add. Annotation : — Mentd. Pc, Manners, 
Manners v . Manners, [1923] 1 (Mi. 220. 

119. Add. Annotation : — Mentd. Ward v. Van der 
IjoelT, Burnyeat v. Van der Ijoefi 1 , [1921J A. 0. 
053. 

129. Add. Annotations: — Consd. Chesterman v. 
Federal Taxatioi Comr. (1925), 42 T. L. H. 
121. Refd. Pc Williams, Public Trustee v. 
Williams, 1 1927| 2 Oh. 283 

137. Add. Annotation : - Mentd. Nicholson r. Eng- 
land, [19201 2 K. B. 93. 

157. Add. Annotations : —As to (l) Consd. Pc 
Clarke, Bracey v. Royal National Lifeboat 
Institution, [1923] 2 Oh. 407 ; Pc Davis, 
'Thomas v. Davis, [1923] 1 Oh. 225. Refd. 
lie Tetley, National Provincial A Union Bank 
of England v. Tetley, [1923] 1 Oh. 258. 

195a. Shakespeare Memorial Trust — Erection of 
theatre— Revival of English classical drama- 
Valid.J — lie Shakespeare Memorial Trust, 
Lytton (Earl) v. A.-G., No. 73a, ante. 

196. Add. Annotation : — As to (1) Refd. Pc Gray, 
Todd v. Taylor, [1925] Ch. 302. 

197. Add. Annotation : — As 1o (1) Folld. Pc Gray, 
Todd v. Taylor, [1925] Ch. 302. 

199a. Promotion of physical efficiency of army — 
Encouragement of sport — Valid.] — By his 
will testator gave a sum of £3,000 to form tho 
nucleus of a regimental fund for his regynent 
“ for the jiromotion of sport, including in 
that term only shooting, fishing, cricket, 
football, A polo.” He also thereby gave 
directions as to the management of the 
fund. Later in the will he directed the 
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payment of a further sum of £2,000, in the 
events which happened, “ to the aforesaid 
Sporting Fund ” to be held upon the same 
terms as the former legacy : — Held : the 
gifts were gifts for the purposo of promoting 
the physical efficiency of the army, & were 
valid charitable gifts . — lie Gray, Todd v. 
Taylor, [1025] Ch. 302 ; 94 L. J. Ch. 430 ; 
133 B. T. 030 ; 41 T. L. R. 335 ; 09 Sol. Jo. 
398. 

1991). Repatriation of soldiers — After war service — 
Valid.] — (1 ) A valid charitable trust may 
exist although in its administration the 
benefit is not confined by the donor to the 
poor to the exclusion of the rich. 

A resident in New South Wales bequeathed 
his residuary estate “ unto the trustees for 
the time being of the * Repatriation Fund 1 
or other similar fund for the benefit of tlie 
New South Wales returned soldiers.” At the 
date of the will, & of testator’s death, there 
was established under statutes of the Com- 
monwealth of Australia a repatriation fund 
for Australian soldiers generally, but there 
was no repatriation fund, or similar fund, 
for New Mouth Wales soldiers : — Held : 

(2) t he* gift created a valid charitable trust; 

(3) the trustees of the Commonwealth 

statutory repatriation fund were not trustees 
of the charity, & the settlement of a schemo 
had boon rightly directed. — V erge v. Somer- 
ville, |19241 A. C. 490; 131 L. T. 107; 

40 T. li. R. 279 ; 08 Mol. .To. 419 ; sub nom. 
Verge v. Somerville, A.-G. for Australia 
v. Somerville, 93 B. .1. 1\ C. 173, 1\ O. 

200. Add. Annotations : — As to (1) Dbtd. lie Uum- 
meltenberg, Realty v. Ixmdon Spiritualistic 
Alliance, 11923] 1 Ch. 237. Consd. I. H 
Comes v Yorkshire Agricultural Hoc (1027), 
11 T B It 59. Js to (2) Refd. I. R. Comrs. 
i Temperance Council of Christian Churches 
f>f England A Wales (1920), 130 B T. 27. 

210. Add. Annotation : — Consd. lie Totloy, 
National Provincial & Union Bank of England 
v. Tetley, [1923] 1 Ch. 258. 

213. Add . Annotation Refd. Re Gray, Todd v. 
Taylor, (1925] Ch. 302. 

213a. Encouragement of gardening — Charitable.] 

- Re Pleasants, Pleasants v. A.-G., No. 
73b, ante. 

215. Add. Annotation : -As to (2) Refd. Verge v. 
Somerville, [1924] A. C. 490. 

215a. Of Jews to Palestine — Gift to Jewish 

National Fund -Valid.] —A summons asked 
whether dolt, eo., tlie Judischer National* 
funds, Btd.. or some other to what co. was 
referred to in the devise & bequest in the 
codicil to testator’s will of tlie residuary 
estate to the Jewish National Fund, 
whether the same was a valid charitable | 
gift. By a codicil to his will made in 1919 
testator who died shortly after declared : 

“ whereas it is my desire that members 
of my family shall make their home in 
Palestine working A& living on the land, I 
give, devise, & bequeath till the residue of 
my estate subject as aforesaid to the 
Judiseher Nationalfonds which is one of the 
.instruments of the Zionist Organisation, for 
the piu’pose of purchasing land there, & 
enabling such members of my family as are 
in a direct line of descent from my father, 


who may desire, to settle in Palestine subject 
generally to the regulations & conditions that 
may be necessary for the common weal ” : — 
Held : the co. was beneficially entitled to the 
fund to be applied by them so far as was 
necessary for the purpose indicated by 
testator, & as to the balance for the general 
purposes of the co. — Re Rosenblum, Rosen- 
blum v . Rosenblum (1924), 131 L. T. 21 ; 
08 Sol. Jo. 320. 

217. Add. Annotation: — As to (1) Consd. I. R. 
Comrs. v. Yorkshire Agricultural Soc. (1927), 
44 T. L. H. 59. 

225. Add. Annotations : — Consd. Re King, Kerr 
v. Bradley, [1923] 1 Ch. 243. Refd. Re 
Clarke, Bracey v. Royal National lifeboat 
Institution, [1923] 2 Ch. 407. 

238a. In memory of testatrix — Valid.] — Re 

1 Kino, Kerr v. Bradley, No. 3a, ante. 

240. Add. Annotation : — Apld. I. H . Comrs. v. 
Soc. for Belief of Widows & Orphans of 

j Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire 
(1920), 130 L. T. 00. 

241. Add. Annotations : — Refd. I. R. Comrs. v. Soc. 
for Relief of Widows & Orphans of Medical 
Men, I. R. Comrs. v. Medical Charitable Soc. 
for West Riding of Yorkshire (1920), 42 
T. L. R. 012 ; I. R Comrs. v. Yorkshire 
Agricultural Soc. (1927), 44 T. B. R. 59. 

242. Add. Aiinotation : — Refd. I. R. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, 1. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1920), 
42 T. L. R. 012. 

245. Add. Annotation : — Refd. 1. R. Comrs. v. Soc. 
for Relief of Widows & Orphans of Medical 
Men, J. R. Comrs. v. Medical Charitable Soc. 
for AVest Riding of Yorkshire (1920), 42 
T. B. R. 012. 

247. Add. Annotation : — Refd. I. R. Comrs. v . 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. It. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1920), 

42 T. B. It. 612. 

249. Add. Annotations : — Apld. I It. Comrs. v. Soc 
for Relief of Widows & Orphans of Medical 
Men, I. R Comrs. v. Medical Charitable Soc. 
for West Riding of Yorkshire (1920), 130 
B T. 60. Mentd. Toates v. Toates, [1920] 2 
K. B. 30. 

251. Add. Citation:— 1 1912] 1 Ch. 29. 

Add. Annotations : — As to (2) Refd. Re Kuypers, 
Kuypers v. Kuypers, [1925] Ch. 244. Generally , 
Mentd. Re Sikes, Moxon v. Crossley (1920), 

43 T. Li. It. 57. 

255. Add. Annotation : — A* to (2) Refd. Verge v. 
Somerville, [1924] A. C. 490. 

265. Add. Annotation : — Refd. Chesterman v. 
Federal Taxation Comr. (1925), 42 T. B. R. 
121. 

265a. Gift to Jewish National Fund — To enable 
testator's relations to settle in Palestine.] — 
Re Rosenblum, Rosenblum v. Rosenblum, 
No. 215a, ante. 

266. Add . Annotation : — As to (1) Consd. Re Gray, 
Todd v . Taylor, [1025] Ch. 302. 

270. Add . Annotation : — Refd. Re Tetley, National 
Provincial & Union Bank of England v. 
Tetley, [1923] 1 Ch. 258. 
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Part II. — Assurances for Charitable Purposes. 


295. Add. Annotation : — Reid. Re Mont, Giffen 
v. Wedd, [1927] 2 Cli. 197. 

316. Add . Annotation : — Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 

384. Add. Annotation : — Refd. Cross v. Imperial 
Continental Gas Assocn., [1923] 2 Ch. 553. 

397. Add. Annotation : — Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 

398. Add. Annotation : — Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 

421. Add. Annotation : — Mentd. Harper v . Hedges* 
[1923] 2 K. B. 314. 

429. Add. Annotation : — Refd. Re Porter, Porter v. 
Porter, [1925] Ch. 740. 

466. Add. Annotation : — Refd. Re Monk, Giffen r. 
Wedd, T1927] 2 Ch. 197. 

472. Add. Annotations : — Consd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re Davis, Thomas v . Davis, 
[1923] 1 Ch. 225. 


480. Add. Annotation : — Refd. Re Monk, GiJTen v. 
Wedd, [1927] 2 Ch. 197. 

551. Add. Annotation : — Mentd. Nicholson v . Eng- 
land, [1920] 2 K. B. 93. 

574. Add. Annotation : — Mentd. Secretary of State 
for Home Affairs v. O’Brien, [1923] A. C. 
603. 

591. Add. Annotation : — Generally , Mentd. Re 
Berchtold, Berchtold v. Capron, [1923] 1 Ch. 
192. 

629a. Under Education Act, 1921 (c. 51), 

s. 117 —Assurance of land for erection of 
sanatorium —Exempt.] lie Harrow School. 
Governors A Murray’s Contract, [1927] 1 
Ch. 550 ; m L. ,1. Ch. 207; 137 L. T. 119; 71 
Sol. Jo. 4 OS. 

634. Add. Annotation : — Mentd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 

638. Add. Annotation : — Mentd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192 


Part III. — Charitable Trusts. 


658. Add. Annotations : — Consd. Re Clarke, Bracey 
v . Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re Davis, Thomas v. Davis, 
[1923] 1 Ch. 225. 

657a. .] — A gift to A. “who will at her 

death dispose of it in such charitable ways for 
good to result from my hard work in accumu- 
. lating the property handed over for tier use 
only to do as she may wish in her lifetime/’ 
gives A. only a life estate, & on her death, 
whether before or after testator, the fund 
becomes applicable for charitable purposes A 
is not distributable as on an intestacy. — Re 
Cammed, Public Trustee v. A.-G. (1925), 
09 Sol. Jo. 315. 

666. Add. Annotation .*- - Mentd. Re Davies, 
Thomas v. Thomas & Davies (1927), 71 
Sol. Jo. 880. 

687. Add. Annotations: — As to (1) Consd. Re 
Clarke, Bracey v. Royal National Lifeboat 
Institution, [1923] 2 Ch. 407. Apld. Re 
Davis, Thomas v. Davis, fl 923 J 1 Ch. 225. 
Refd. Re Tetley, National Provincial & Union 
Bank of England v. Tetley, [1923] 1 Ch. 258. 

691a. Fund deposited in names of 

bishop & two archdeacons — Income not 
drawn upon — Date of deposit coinciding with 
creation of new diocese.] — On June 29, 1888, 
money was deposited in a bank in the names of 
the Bishop of Wakefield & two archdeacons. 
In May, 1888, the Diocese of Wakefield was 
newly formed, & H. was enthroned on 
June 25, 1888, as first bishop of that diocese. 
The income of the fund so deposited was not 
drawn upon, & the fund with £900 accumu- 
lated interest was found intact by the exors. 
of the archdeacon, who was the survivor of 
the three persons in whose names the money 


had been deposited. Tho fund was not 
contributed to by those in whose names it 
was deposited : — Held : in such circum- 
stances the exors. of the archdeacon who w*is 
the survivor were not beneficially entitled to 
the fund, but the fund was one subject to 
charitable trusts. — 1*EASE v. LIow (1922), 
91 L. J. Oli. 331 ; 126 L. T. 629 ; 66 Hoi. Jo. 
250. 

702a. “ Missionary purposes ” — Valid — Court en- 
titled to regard missionary work of legatee.] — 

Testatrix bequeathed her residuary estate 
“for missionary purposes” to .1. : — Held: 
(1 ) the ct. could admit evidence that testa- 
trix had often met J. at conferences of 
Christian workers & discussed religious 
subjects with him, & that before she made 
her will she had sent him considerable suras 
of money to aid him in the work in which he 
was so engaged, which w/is that of pastor of 
a church belonging to a body created solely 
for evangelistic purposes ; (2) having regard 
to that evidence, the gift was not void for 
uncertainty but was a good charitable gilt . — 
Re Rees, Jones v. Evans, [1920] 2 Oh. 59 ; 
89 1,. J. Oh. 382 ; 123 L. T. 567. 

705. Add. Annotations: — Consd. R. v. Income 
Tax Special Oomrs., Ex p. Rank’s Trustees 
(1922), 127 L. T. 651 ; Re Olarke, Bracev r. 
Royal National Lifeboat Institution, [1923] 
2 Oh. 407. Refd. Re Davis, Thomas f. 
Davis, [1923] 1 Oh. 225 ; Re Humrnelten- 
berg, Beatty v. Iiondon Spiritualistic Alliance, 
[1923] 1 Oh. 237 ; lie Tetley, National Pro- 
vincial & Union Bank of England v. Tetley, 
[1923] 1 Ch. 258 ; Verge v. Somerville, [1924] 
A. C. 4 96; I li Oomrs v Yorkshire Agii- 
cultural Sue (1927), 11 T. L U 59. 


PART III. SECT. 2, SUB-SECT. 2.— 
A. (a). 

•b. Gift “for some good public pur- 
pose ” — “ Such as emergency hospital , 
women's home or park with urinary "■ — 


Valid . J — Cox v Hogan & Viciokja 
Corpm. (1925), 35 B C. It. 2 80.- CAN. 

PART III. SECT. 2, SUB-SECT. 2.— 
A. (b). 

sc. “ To be invested in war charities 
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at trustees' discretion to be selected 
by trustees ” — Valid.] — Re Hammond 
(1921), OH D. h. U. 690 ; 51 O. b. 11. 
149.— CAN. 
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708. Add . Annotation : — Consd. Re Tetloy, Na- 
tional Provincial A Union Bank of Eng- 
land v. Tetley, [1923] 1 Ch. 258. 

716. Add. Annotation : — Refd. Re Tetley, National 
Provincial A Union Bank of England v. 
Tetley, [1923] 1 Ch. 258. 

718. Add. Annotation : — Consd. Re Williams, 

Public* Trustee v. Williams, f 1 027 J 2 Ch. 288. 

718a. Trustees empowered to change objects If 
interests of Church better served.] — Re 

Williams, Public Trustee v. Williams, 
No. 75a, ante. 

720. Add. Annotations : — Consd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re Chapman, Hales v. A.-G. 
(1922), 91 L. .7. Ch. 527 ; Re Davis, Thomas 
v. Davis, [1923] 1 Ch. 225 ; Re Tetley, 
National Provincial A Union Bank of Eng- 
land v. Tetley, [1923J 1 Ch. 258. 

721. Add. Annotations : — Consd. A.-G. v. National 
Provincial Bank, [1924] A. C. 202. Refd. 
Verge v. Somerville, [1924] A. C. 490. 

723. Add. Annotation Consd. Re Tetley, Na- 
tional Provincial A Union Bank of Eng- 
land v. Tetley, [1923] 1 Ch. 258. 

724a. “ Charitable or public Institutions 99 — At dis- 
cretion of trustees — Void.] — By liis will dated 
May 3, 1918, testator, after making certain 
specific A pecuniary bequests A giving an 
annuity to his wile, devised A. bequeathed all 
liis real A personal estate not thereby other- 
wise disposed of upon trust for conversion 
A investment of the net residue as therein 
mentioned. He directed his trustees “ to 
hold the residuary moneys A investments 
upon trust, subject to payment of the wife’s 
annuity, to pay A apply the same for the 
benefit of one or more charitable or public 
institutions in Wales as they may deem 
advisable in their absolute discretion A in 
such proportions A shares as they may deem 
fit- ” : — Held : the noil-charitable objects of 
the residuary gilt were too vague, A the 
whole gift failed for uncertainty. — Re Davis, 
Thomas r. Davis, [1923] 1 Cli. 225; 92 

L. J. Ch. 322 ; 128 L. T. 735 ; 39 T. 1,. It. 

201 ; 07 Sol. Jo. 297. 

725. Add. Annotation : — Refd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1U23J 
2 Ch. 407. 

731. Add. Annotations: — Consd. Re Tetley, 
National Provincial A Union Bank of Eng- 
land v. Tetley, [1923] 1 Ch. 258. Distd. 
1. R Comrs. i\ Roberts Marine Mansions 
Trustees *1927), 43 T. I,. R 270 Refd. Re 
Clarke, Bracey r. Royal National Lifeboat 
Institution, [1923] 2 Ch. 407 ; Re Davis, 
Thomas v. Davis, [1923] 1 Cli. 225 ; A.-G. 
v. National Provincial Bank, [1924] A. C. 

202 ; Verge r. Somerville, [192 1J A. C. 490; 
1 B. Conns v Yorkshire Agricultural Soe 
(1927), 14 T L 1? 59. 

734. Add. Annotation : — Refd. Verge v. Somerville, 
[1924] A. C. 490. 

735 Add. Annotation : — As to (1 ) Refd. Rc Tetley, 
National Provincial A Union Bank of Eng- 
land v. Tetley, [1923] 1 Ch. 258. 


735a. “ Charities & institutions 99 — “ As executors 
in their absolute discretion think fit 99 — Void.] 

— Re Clarke, Bracey v . Royal National 
Lifeboat Institution, No. 47a, ante. 

739. Add. Annotaiions : — Consd. Caldwell v. Cald- 
well (1921), 91 L. J. P. O. 95; A.-G. v. 
National Provincial Bank, [1924] A. C. 262. 
Refd. Re Davis, Thomas v. Davis, [1923] 1 
Ch. 225. 

740a. “ Charitable purposes 99 directed by testator 
or for such objects as executor selects — Void.] 

— Re Chapman, Hales v. A.-G., No. 1424a, 
post. 

740b. “ Patriotic purposes or charitable institutions 
or objects 99 — At discretion of trustees — Void.] 

— Testator by his will directed liis trustees 
to apply one-fifth of his residuary estate 
1 for such patriotic purposes or objects A 
such charitable institution or institutions or 
charitable object or objects in the British 
Empire ” as they in their absolute discretion 
should select : — Held : the words of the gift 
must be read disjunctively, “ patriotic pur- 
poses ” were not necessarily charitable, A the 
gift was void for uncertainty. — A.-G. v. 
National Provincial A Union Bank of 
England, [1924] A. C. 262 ; 40 T. L. R. 191 ; 
68 Sol. Jo. 235 ; sub nom. Rc Tetley, A.-G. 
v. National Provincial A Union Bank of 
England, 93 L. J. Ch. 231 ; 131 L. T. 34, 
H. L. ; affg. S. (J. sub nom. Re Tetley, 
National Provincial A Union Bank of 
England, Ltd. v . Tetley, [1923] 1 Ch. 
258, C. A. 

Annotations : — Refd. Verge r. Somerville, [1924 1 A. C. 490 ; 
I. it. Ooiiirh. v. Roberts Murine Mansions Trustees (1927). 
43 T. L. R. 270 ; I. R. Conn*, r. Yorkshire Agricultural 
Soc. (1927), 4 4 T. L. R. .V.L 

745. Add. Citation 91 L. J. P. C. 95. 

748. Add. Annotation: — As to (1) Consd. Chester- 
man v. Federal Taxation Comr. (1925), 42 
T. L. R. 121. 

751. Add. Annotation : — Refd. Re Tetley, National 
Provincial A Union Bank of England r. 
Tetley, [1923J 1 Ch. 258. 

751a. “ Objects of charity or any other public 
objects 99 — “ In parish of F. 9 ’ — Valid.J — By 
her will made in 1889 testatrix bequeathed 
all her residuary estate to trustees upon 
trust to apply such pails thereof as were 
applicable by law for charitable legacies, in 
such manner as her trustees should, in their 
absolute discretion, think lit, “ for the 
benefit of the schools, A charitable institu- 
tions, A poor, A other objects of charity, or 
any other public objects in the parish of F.” : 
— Held : it was a good charitable gift of the 
whole residuary estate, A wits not to be read 
disjunctively. — Re Bennett, Gibson v. A.-G., 
[1920] 1 Ch. 305; 89 L. J. Ch. 269 ; 122 
L. T. 578 ; 84 J. P. 78 ; 61 Sol. Jo. 291. 

Annotation: — Refd. Re Totlej", National Provincial & Uniou 
Bunk of Englaud r. Tetley, [1923] 1 Ch. 25b. 

755a. “ Hospital or other charitable or benevolent 
institution 99 — Valid.] — By liis will, made in 
1917, testator gave liis residuary estate to 
trustees upon trust to apply the same A the 
income thereof in providing or endowing, or 
assisting in providing or endowing, any 


PART III. SECT. 2. SUB-SECT. 2. — B. 

t I. " Charitable or other itcscri'ing 
institutions *’ — As trustees think fit — 
raid.] — Campbell's Trustees t\ I 
Campbell, 11921 J S. C. (II. L.) 12 ; 68 I 


Sc. L. li. 69.— SCOT. 

b I. ** L'cnei'olcnt , charitable d re - 
ligwus institutions ” — As trustees think 
proper — In limited locality — Valid .) — 
Edgar, etc. r. Cassells, 11922] S. C. 
395 ; 59 Sc. L. R. 304.— SCOT. 
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o l .] — By the la>\ of Scotland a 

trust for “ charitable or benevolent ” 
purposes is a trust for “ charitable ” 
purpose* alone. — Jackson’s Trustees 
v. Inland Revenue, [1926] S. C. 679 ; 
10 Tax Cas. 4C0.— SCOT. 
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hospital wards, bods, or cots, or other like 
or similar objects, as his trustees should in 
their absolute discretion think fit, in memory 
of his late wife, “ for, at, or in connection 
with, any hospital or convalescent home or 
other cliaritable or benevolent institution i: ; | 
testator expressed the wish, but not so as 
to impose any legal obligation on his trustees, 
that such hospital or other charitable or 
benevolent institution should be in, or con- 
nected with, the parish of St. Marylebono, 
London, or at, or in connection with, the town 
of Kilmarnock : — Held : the word “ hos- 
pital ” where it was first used in the will 
was used in an adjectival sense, A applied 
to the following words “ wards, beds, or 
cots ” ; the primary intention of testator was 
to provide or endow the same, A the places 
where they could be provided or endowed 
must be hospitals or convalescent homes or 
other charitable institutions, A the words 
“benevolent institution’’ must be con- 
strued as ejusdnn (fever is , with “ hospital *’ ; 
A therefore the bequest constituted a good 
A valid charitable gift. — Re Ludlow, Bence- 
.Tones v. A.-G. (1923), 93 L. J. Ch. 30, C. A. 

762. Add. Annotation Mentd. Jackson’s Trus- 
tees v. Lord Advocate (1920), 10 Tax ('as. 
400. 

763. Add. Annotation : — Folld. Rc Porter, Porter 
v. Porter, [1925] Ch. 740. 

765. Add. Annotation : — As to (2) Consd. Rc Porter, 
Porter v. Porter, [1925 J Ch. 740. 

769. Add. Annotation : —Consd. Rc Porter, Porter 
v. Porter, L1925] Ch. 740. 

769a. Gift for maintenance & upkeep of masonio 
temple — Residue to masonic charities — Whole 
gift void.] — By a codicil to his will testator 
directed his exors., on the death of his wife, 
to pay from his estate to the trustees of a 
masonic temple, erected by him to the memory 
of his son, £10,000, to be invested A the I 
interest applied by the trustees, in their full 
A sole discretion, to the maintenance A up- 
keep of the masonic temple, A the balance, 
if any, to be applied in favour of any masonic 
charities which the trustees might select. 
The masonic temple was to be used for masonic 
ceremonies, A smaller rooms for lodge 
meetings, business A meetings of a social 
but not political character. Upon a summons 
to ascertain whether the legacy was valid or 
not : — Held : (1) the decisions in the “ tomb 
cases ’’ w ere inapplicable ; (2) the whole 

mcome of the fund being charged with a 
trust, at the discretion of the trustees, for a 
primary object which was invalid, the ct. was 
not entitled to control this discretion, A 
institute an inquiry at chambers as to the 
amount of income necessary to be applied for 
maintenance A upkeep of the temple, so that 
the gift of the balance would bo valid ; (3) as 
the primary gift was not sufficiently defined, 
the whole legacy was void for uncertainty. — 
Rc Porter, Porter v. Porter, [1925] Ch. 

7 16 ; 95 L. J. Ch. 46; 133 L. T. 812. 

771. Add. Annotatioyis : — Consd. Rc Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 

2 Ch. 407. Refd. Rc King, Kerr v. Bradley, 
[1923] 1 Ch. 243. 


772. Add. Annotation ; — Refd. Rc Porter, Porter v. 
Porter, [1925] Ch. 746. 

776. Add. Annotation : — Folld. Re Porter, Porter v. 
Porter, [1925] Ch. 746. 

786. Add. Annotations : — Consd. Re Clarke, Bracey 
v . Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Rc King, Kerr v. Bradley, 
[1923] 1 Ch. 243. 

794. Add. Annotations : — Apld. Rc Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re Davis, Thomas v. Davis, 
[1923] 1 Ch. 225. 

795. Add. Annotations : — Apld. Re Clarke, Bracey 
v. Royal National lifeboat Institution, [1923] 
2 Oh. 407. Refd. lie Davis, Thomas v. Davis, 
[1923] 1 Ch. 225. 

810. For “ appointment ” read “apportionment." 

B. Names of Charities omitted or left blank 
(Vol. VIII., p. 305). 

For “ Sec Nos. 1419 ct scq.,jwst” read “ See, 
also , Nos. 1419 ct seq ., post” A add as 
follows : — 

84-la. Gift to “ two institutions, one for sailors, the 
other lor soldiers, which 1 hope to be able to 
name myself, if not, then by my executors " — 
Valid.]— Testatrix, who died in 1919, loft her 
foreign properly to “ two institutions, one 
for sailors, the other for soldiers, wliiclx 1 
hope to be able to name myself, if not, then 
by my exors.” Held : the gift ought to be 
construed, not as a gift to two institutions 
which might or might not bo charitable, 
but as a gilt to two charitable institutions 
of the kind specified, A therefore was not too 
vague but was a good charitable gift. — 
Blytii ii. A.-G. (1920), 36 T. L. It. 

416, O. A. 

856. Add. Annotation Refd. Re Lucas, Rhys 
v. A.-G., [1922] 2 Ch. 52. 

865. Add. Citation ;--3 Leon. 

875. Citation .-—For “2 W. It. 154” read “21 
W. It. J 51.” 

891a. Gift to “ Soldiers* Crippled Homes ** — 

Three claimants— Legacy divided.] — Testa- 
trix by her will bequeathed part of her estate 
to “ Soldiers’ Crippled Homes.” In response 
to advertisements three institutions put in 
claims : — Held : as there was nothing to 
show that testatrix knew about those insti- 
tutions, the fairest course would be to divide 
the bequest equally between the three.— 
Rc Husband, Neave v. Baunaudo’s Homes 
National Incorporated Assocn. (1923), 
58 L. Jo. 600. 

908. Add. Annotation: — (teneralhf, Refd. Rc Monk, 
Gillen v. YVedd, [1927] 2 ('ll. 197. 

924. Add. Annotation : — Refd. Rc Porter, Porter v . 
Porter, [1925] Ch. 746. 

932. Add. An notation : -Refd. Brighton College 
r. Marriott, [1926J A. C. 192. 

945. Add. Annotation Refd. Rc Monk, Giflen /. 
Y\ <*dd, [1927| 2 Ch. 197. 

948. Add. Annotation : — Refd. Rc Monk, GifiVn r. 
YVedd, [ 1 927 J 2 Cli. 197. 

999. Add. Annotation : — Refd. Re Clarke, Bracey 
v . Royal National Lifeboat Institution, 
[1923] 2 Ch. 407. 
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1007 i. Discretion of trustees — Gift to war charities — Not confined to Canada .] — lie Hammond (1021), CS D. L. It. 590 , 
51 O. L. R. 149.-— CAN. 
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Cases 1014—1281. English and Empire 

1014. Add. Annotation : — Mentd. Harper v . I 
Hedges, [1923] 2 K. B. 314. 

1026. Add . Annotation : — Mentd. Re Southerden, 
Adams v. Southerden, [1925] P. 177. 

1041. Add. Annotation : — Refd. Re Robinson* 
Wright v . Tugwell, [1923] 2 Ch. 332. 

1041a. Condition subsidiary to main charitable 

object — Performance of condition likely to 
defeat main charitable object — Condition dis- 
ensed with.] — Testatrix, who died in 1889, 
equeathed £1,500 towards an endowment 
for a proposed evangelical church at B., 
provided certain conditions were carried out. 
An action was commenced for the adminis- 
tration of her estate, & on the further con- 
sideration thereof on Nov. 3, 1891, it appeared 
that amongst other conditions, which mainly 
related to the conduct of the services, it was 
made an 44 abiding condition ” that the black 
gown should bo worn in the pulpit, unless 
there should bo an alteration in the law 
rendering it illegal. It further appeared 
that in compliance* with the conditions a 
church had been erected at B. & the other 
conditions laid down by testatrix fulfilled, 
except the condition as to wearing a black 
gown, which condition was held by the judge 
to be a continuing condition, but not an 
illegal one ; Si accordingly, the fund was 
carried over to the credit of the action, the 
separate account of “ the £1,500 endowment 
fund for the proposed B. church,** with liberty 
lor the incumbent Si all persons interested 
to apply as to the capital or income thereof. 
This petition was presented by the present 
incumbent asking that under a scheme or 
otherwise the fund in ct. might bo transferred 
to the Ecclesiastical Comrs. Evidence was 
adduced that the use ol the black gown in 
the pulpit was practically unknown in the 
diocese of the now church, Si that its use was 
calculated to alienate the congregation Si 
to defeat the main objects of testatrix, namely, 
the teaeliing Si practice of evangelical doc- 
trine & services : — Held : the condition 
requiring the wearing of a black gown in 
the pulpit was subsidiary to the main chari- 
table object, namely, the endowment of an 
evangelical church at B., & as the per- 
formance thereof had been shown to bo im- 
practicable the condition might bo dispensed 
with Si the fund be transferred to the 
Ecclesiastical Comrs. as part of the endow- 
ment of the church so erected as aforesaid. — 
lie Robinson, Wright v. Tugwell,, [1 923 J 
2 Ch. 332 ; 92 L. J. Oh. 340 ; 129 L. T. 527 
39 T. L. li. 509 ; 07 Sol. Jo. 010. 

1061. Add. Aymotai ion Consd. Re Quintin Hick 
Cloncurry v. Fenton, [1920] Ch. 992. 

1080. Add. Annotations Held. I. R. Comrs. r. 
Soc. for Relief of Widows Ac Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1920), 
42 T. E. It. 012 ; I R. Comrs v. Yorkshire 
Agricultural Soc (1927), 14 T E. R. 59. 


Digest Supplement. 

1095. Add. Annotation : — Consd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 

1098. Add. Annotation : — Generally, Held. Re 
Monk, Giffen v. Wedd, [1927] 2 Ch. 197. 

1098a. .] — Re Monk, Giffen v. Wedd, 

No. 34a, ante. 

1099. Add. Annotation : — Consd. Verge v. Somer- 
ville, [1924] A. C. 496. 

1109. Add. Citation : — 127 E. T. 123. 

1114. Add. Annotation: — Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 

1115. Add. Annotation : — Consd. Re Heloitte, 
Griffiths v. Deloitte, [1920] Ch. 56. 

1116. Add. Annotation : — Consd. Re Deloitte, 
Griffiths r. Deloitte, [1920] Oh. 56. 

1118. Add. Annotation: — Refd. Re Monk, Giffen 
v. Wedd (1927), 137 L. T. 1. 

1129. Add. Annotation: — Mentd. CJonsett Indus- 
trial Si Provident Soc. v. Consett Iron Co. 
[1922] 2 Ch. 135. 

1150. Add. Annotation : — Refd. Re Monk, Giffen 
v. Wedd, 11927) 2 Oh. 197. 

1170. Add. Annotation : — Mentd. Consett Indus- 
trial & Provident Soc. v. Consett Iron Co., 
[1922] 2 Ch. 135. 

1186a. .] — Testator gave the residue of liis 

estate on trust to pay the income to his wife 
for life Si after her death to pay £3,000 to 
the Royal National Eifeboat Institution in 
order to defray the cost of building two life- 
boats, & he directed that after payment of 
certain legacies to hospitals the remainder 
of the residue should be paid to the aforesaid 
institution for the purpose of keeping the two 
lifeboats in repair At of replacing them when 
necessary, Si that if the remainder of the 
residue should be insufficient for this purpose 
the institution might apply it to its general 
purposes. The legacy of £3,000 was in- 
adequate to provide two lifeboats : — Held : 
on the death of the wife the £3,000 legacy 
failed At fell into residue, At the institution was 
entitled to take the whole of the residue, 
after payment of the legacies to hospitals, At 
to apply it to its general purposes. — Re Beck, 
Crook v. Royal National Lifeboat In- 
stitution (1926), 42 T. L. R. 245. 

1188. Add. Annotation ;--Refd. Re Monk, Giffen 
r. Wedd, [1927] 2 Ch. 197. 

1189. Add. Annotations: — Dlstd. Re Beck, Crook 
v. Koval National Eifeboat Institution (1920), 
42 T.‘ L. R. 241. Refd. Re Monk, Giffen v. 
Wedd, T1927J 2 Ch 197 

1200. Add. Annotation Refd. lie Whitrod, Bur- 
rows v. Base, [1920] Ch. 118. 

1225. Add. Annotation : — Refd. Harper r. Hedges, 
[1923] 2 K. B. 314. 

1227. Add. Annotation Consd. Verge v. Somer- 
ville, [1924] A. C. 496. 

1231. Add. Annotation: — Mentd. Nicholson v . 
England, [1926] 2 K. B. 93. 
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Part IV. — Effectuation of Charitable Trusts by means of 
Schemes and the Cy-pres Doctrine. 


1252a. No trustees.] — Verge v . Somerville, 

No. 199b, ante . 

1371. Add. Annotation : — Generally , Refd. Re 
Monk, Oiffen v. Wedd, [1927J 2 Oh. 197. 

1381. Add. Annotation : — Mentd. Re Taylor, Tay“ 
lor v. Tweedie, [1923] 1 Ch. 99. 

1392. Add. Annotation : — Consd. Re Monk, Gillen 
v . Wedd, [1927] 2 Ch. 197. 

1394u Add. Annotation : — Refd. Re Monk, G iff on 
v. Wedd, [1927] 2 Ch. 197. 

1395. Add. Annotation : — Refd. Re Monk, Giffon 
v . Wedd, [1927] 2 Ch. 197. 

1404. Add. Annotation : — Refd. Re King, Kerr v. 
Bradley, [1923] 1 Ch. 243. 

1412. Add. Annotation : — Refd. I. R. Oomrs. r- 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1929), 
42 T. L. R. 012. 

1424. Add. Annotation : — Refd. Re Chapman, 
Hales v. A.-G., [1922] 2 Ch. 479. 

1424a. Alternative non-charitable gift.] 

— Testatrix by her will appointed an ex or., 
& after giving various pecuniary legacies, 
including two for charitable purposes, & 
£100 to her exor., she left in blank the name 
of her residuary legatee. By a codicil testat ri x 
desired that her residue should be “ applied 
for charitable purposes as I may in writing 
direct, or to be retained by my exor. for 
such objects & such purposes as he may in . 
his discretion select, & to be at his own j 
disposal.*’ She left no written directions as 
to the charities to be benefited : — Held : (1) j 
no good charitable trust was declared, the j 
exor. having a discretion to devote the 
residue to objects & purposes other than 
charitable ; (2) the trust for those objects & 
purposes was too indefinite for the ct. to 
execute, & there being no direct gift to the 
exor., the added words “to be at his own 
disposal ” were not sufficient to enable the I 


ct. to hold that the exor. took the residue 
beneficially, & he held it as trustee for the 
next of kin. — Re Chapman, Hales v. A.-G., 
[1922] 2 Ch. 479; 91 h. J. Ch. 527; 127 
L. T. 010 ; 00 Sol. Jo. 522, C. A. 

See, also , No. 811b, ante. 

1431. Add. A miotation : —A s to ( 1 ) Consd. Re Cammell, 
Public Trustee v. A.-G. (1925), 09 Sol. Jo. 345. 

1444a. Fund for erection of stained glass window — 
Surplus applied to additional stained glass 
windows.] — Re King, Kerr v. Bradley, No. 
3a, ante. 

1449a. Alternative non-charitable gift.] 

— Re Chapman, Hales v. A.-G., No. 1124a, 
ante. 

1453. Add. Annotation : Refd. Re Monk, GifiVn 
e. Wedd, [1927 | 2 Ch. 197. 

1457a. Particular purpose completed — Result- 

ing trust of surplus.] — By his will, made in 
1870, testator gave £5,000 Consols to Cam- 
bridge University, to be transferred to the 
University if accepted “ upon trust to be 
applied for tlio express purpose of carrying 
on to completion & publication my Etymo- 
logical Dictionary of Anglicised Foreign 
Words & Phrases,’* should the same be in- 
complete at the time of his decease, they 
applying the annual dividends towards the 
completing &. publishing of the dictionary. 
Testator constituted one of his exors. resi- 
duary legatee & died in 1 880. The University 
accepted the bequest on the terms A for the 
purpose specified, published the dictionary 
in 1892. After all payments had been made 
in connection with the publication there 
remained over a surplus of £1,151 14s. 10 d. 
CodsoIs At £230 derived irom income to sales 
of the dictionary. Upon a summons by the 
University asking how this surplus should 
he applied : — Held : iu (lie absence of any 
general charitable intention to be gathered 
Irom the temis of the bequest there was no 
room for the application of the doctrine of 


PART IV. SECT. 1, SUB-SECT. 1.— A. 

P i. Funds insufficient.) — lie 

Mitchner, [1922] St. It. Qd. 39.— 

AUS. 


PAPT IV. SECT. 2. SUB-SECT. 2. — A. 

1372 v. .1 — Re McNab, P925] 

2 D. L. R. 1100; 56 O. L. R. 670 ; 
affg., 55 O. L. R. 538.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— 
C. (b). 

sd. Hostel ceasing to exist — If'orA: 
of hostel undertaken by Government — 
No general charitable intention.] — lie 
Fitzoibbon (1922), 69 D. L. R. 524 ; 
51 O. L. R. 500.— CAN. 


PART IV. SECT. 2, SUB-SECT. 2.— D. 

o i. .] — An association, which 

had managod an institution - for the 
education & training of destitute boys 
in an industrial training ship, owing 
to change of circumstances, whereby 
it was no longer possible to carry on 
the institution usefully, was wound up. 
A petition was presented to the ct. 
craving approval of a schema for the 
funds to be transferred to nine trustees. 


of whom hovou should bo nominated 
by the existing executive committee, 
6c the romaming two by two local 
shipowners* associations, with power 
to asHumo new trustees from time to 
time, but vacancies among the tiusteos 
appointed by the shipowners’ associa- 
tions to be filled by persons nominated 
by those bodies. The ct. sanctioned 
the scheme, being satisfied that in the 
particular circumstances of the caHO 
sufficient provision had been made in 
the constitution of the trust for the duo 
administration of the funds in the 
future. — Clyde Industrial Training 
Suit AssOcn., [1925] 8. C. 070.— SCOT. 

se. Persons eligible to act as ad- 
ministrators no longer aoailaltle .) — 
Trustees presented a petitiou in which 
they stated that the administration of 
a fund had become unworkable 
through lack of effective maeidnery for 
carrying it on, os owing to a change in 
looal conditions, persons eligible to act 
as administrators were no lorger 
available, 6c craved the ct. to authorise 
a transfer of the fund to a general 
trust having similar objects. The ct. 
authorised the transfer. — Rosytu 
Canadian Fund Trustees, [1924] 
S. C. 352.— SCOT. 
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PART IV SECT. 2, SUB-SECT. 2.— E. 

g i. Surplus applied to such other 
purposes as should b< denned proper .] - 
Where, after satisfying the prescribed 
objects of a certain charitable trust, 
there remained a surplus income of 
the charitable fund which it was found 
to bo impracticable to spend on the 
objects so proscribed, the ct., at the 
suit of tho Advocate-General of 
Bengal, at the relation of the Treasurer 
for Charitable Endowments, & with 
the consent of the author of the trust, 
gave leave for tho extension oi tho 
objects of tin* trust so as to apply tho 
surplus to such other purposes as the 
ct. deemed proper upon the cy-pres 
principle. — Advocate - (Jkvkbal of 
Bknoal v. Wkbb-Joiinhox (1924), 
I. h. It. 62 Calc. 608.— IND. 

PART IV. SECT. 2, SUB-SECT. 3. 

sf. Administration of charity be- 
coming increasingly arduous <4- dis- 
couraging .] — It is not a legitimate 
ground ior the application of tho 
doctrine of eg pits merely that tho 
administration of a charity has become 
ineicasingJy arduous 6c discouraging 
in its results . — lie Glasgow Domestic 1 
Training 8oiiool, [1923] 8. C. 892. — 
SCOT. 
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cy-pres , A there was a resulting trust for 
testator A those claiming under him of the 
surplus moneys. — Re Stanford, Cambridge 
University v. A.-G., [1924] 1 Oli. 73 ; 93 


U. J. Ch. 109 ; 130 L. T. 309 ; 40 T. L. R. 3 ; 
68 Sol. Jo. 59. 


Annotation ; — Retd. 2{r Alonk, (Jiffen r. AVedd. [19271 2 Cli. 
1 97. 


Part V. — Trust Property 

1480. Add. Annotation : — As to (2) Refd. Under- 
wood v. Rank of Liverpool, Underwood v. 
Barclays Rank, 11924] 1 K. R. 775. 

1495. Add. Annotation : — Mentd. Uarper v. 
Hedges, [1923] 2 K. B. 314. 

1508. Add. Annotation : — N.F. Nicholson v. Bug- 
land, [1926] 2 K. B. 93. 

1511. Add. Annotations : — As to (2) Consd. Toates 
v. Toates, [1920] 2 K. B. 30. Generally, Refd. 

I. R Comrs v. Soc. for Relief of Widows A i 
Orphans of Medical Men, 1 It. Comrs. v 
Medical Charitable Soc. for West Riding of 
Yorkshire* ( 1 92(5), J 36 L r J\ 60. 

1516. Add. Annotation: — Mentd. Uarper v. 
Hedges, [1923] 2 K. B. 314. 

1519. Add. Annotation : Mentd. Houghton r. 

Not hard, Lowe A Wills (1927), 14 T. L. R. 7(5 

1532a. - Settled Land Act, 1925 (c. 18), ss. 29, I 

94.] The trust deed of a charity placed the 
entire management A control of its property, * 
which, whether land or investments, was all 
revenue, in the hands of a sole trustee, in 
whom it was vested with full power to sell 
A give receipts for the purchase-money 
livid: (1) tin* trustee could sell the land 


after Trust created. 

under his trust deed A give a receipt for the 
purchase-money without resorting to his 
life tenant powers under sect. 29 of the above 
Act at all ; (2) in any case the proceeds of 
sale would remain revenue A would not 
become capital money arising under the Act ; 
(3) sect. 9 1 (1) had no application. — He 
Booth A Southend-on-Sea Estates Co.’s 
Contract, [1927] 1 Ch. 579; 90 L. J. Ch. 
272 ; 43 T. L. R. 334 ; sub nom. Booth v. 
Soutiiend-on-Sea Estate Co.’k Contract, 
1371,. T. 122. 

1545. Add. Annotation : — As to (2) Consd. Rc 
Child Villiers’ Appln., Villiers v. A.-G., 
[1922] 1 Ch. 391. 

1549. Add. Annotations: — A s to (1) Consd. I. R 
Comrs v . Glasgow Musical Festival Assoen. 
(1920). 11 Tax Cas 154. As to (2) Refd. Rc 
Child Villiers’ Appln., Villiers v. A.-G., [1922] 
1 Ch. 391 ; Rc Bootli A: Southend-on-Sea 
Estates Co.'s Contract., [1927] 1 Ch. 579. 

1670. Add. Annotation : — Generally , Refd. Sun 
Permanent Benefit Bldg. Soc. v. Western 
Suburban A Harrow Road Permanent Bldg. 
Soc. (1921), 91 E. J. Ch. 74. 


Part VII. — Trustees. 


1870a. Powers ol sale Settled Land Act, 1925 I 
(c. 18), ss. 29, 94. | Re Booth A Southend- | 
on -Sea Estates Co.’s Contract, No. 1532a, 
ante. 

1934. Add. Annotation : — Mentd. R. v. Income 


Tax Special Comrs., Ex p. Rank’s Trustees 
(1922), 127 L. T. 051. 

1935. Add. Annotation Mentd. R. v. Income 
Tax Special Comrs., Ex p. Rank’s Trustees 
(1922), 127 L. T, 051. 


Part IX. — Jurisdiction over Charities. 


1998. Add. Annotation : — Refd. Re King, Kerr v . 

Bradley, [1923] 1 Ch. 243. 

2015. Add. Annotation Reid. R. v. All Souls 
College, Oxford (1081), Skin. 13. 

2041. Add. Annotation : — Mentd. Harper v. 
Hedges, [1923] 2 K. B. 314. 

2111a. S. 7\ Ex p. Bureau (1857), 28 L. T. O. S. 
209 ; 21 J. P. Jo. Si. 

2113. Add . Annotation : — Mentd. Salter r. Lask ! 

(1923), 130 L. T. 323. j 

2131. Add. Annotation : — Mentd. R. v. Income 
Tax Special Comrs., Ex p. Rank’s Trustees 

L. T. 051. i 

2135. Add. Annotation : — Mentd. R. r. Income j 
Tax Special Comrs., Ex p. Rank's Trustees 
(1922), 127 L. T. 651. 

2137. For the existing paragraph substitute the | 
following paragraph : — | 


Not exempt — Gift of land to mixed charity at 
date of determination of question by com- 
missioner — Not mixed charity at time of 
donation.] — In order that a donation or be- 
quest may come within the provision in 
1853 Act/ s. 62, exempting from the juris- 
diction or control of the Charity Comrs. a 
donation or bequest made to a “ mixed 
charity ” — i.c. a charity maintained partly 
by voluntary subscriptions A partly by 
income from endowment — it must be a 
donation or bequest to a charity which is 
already, at the date of gift, a mixed charity. 
It is not sufficient to bring the donation or 
bequest within the exemption for the charity 
to become a mixed charity between the date 
of gift A the determi nation by the ct. of the 
question of exemption. 

Land within the registered area was con- 
veyed to a charity which at the time, although 
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possessed of other income -bearing land, was j of the land without their consent. — Re Child 

not also maintained by any voluntary sub- I Villiers* Application, Villiers v . A.-G., 

scriptions. After the application for rcgis- | [1922] 1 Ch. 394; 91 L. J. Ch. 473 ; 129 

tration & pending the determination of the L. T. 555 ; 38 T. L. R. 291 ; 00 Sol. Jo. 200, 

question of exemption by the ct., voluntary I C. A. 

subscriptions were received & the charity .Annotation: — Apld . lie Shakespeare Memorial Trust, Lyt ton 
became a mixed charity : — Held : the land v. A.-u , [1023] 2 Ch. aus. 
not having been given to a charity which at 

the date of gift was a mixed charity, was not 2146a. Land purchased out of donation — 

exempt from the jurisdiction or control of Donation before first annual subscription.] — 

the Charity Comrs., & a restriction must be Re Shakespeare Memorial Trust, Bytton 

entered on the register against a disposition (Karl) r. A -G., No. 73«i, ante. 


Part X. — Practice. 

2224. Add. Annotation : — Refd. Key v. Hast in, 2503. Add. Annotation : — Mentd. H. r. Income 
[1925] 1 K. 11. 050. Tax Special Comrs., Kx p. Rank’s Trustees 

2252. Add. Annotation : — Refd. Key v. Bastin, (1922), 127 L. T. 051. 

[1925] 1 K. B. 050. 

2283. Add. Annotation : Refd. Rc Monk, GiflVn 2537. \dd. 1 nnolation : *-Refd. Re Monk, GifTcn 
v. Wedd, [1927) 2 (’ll. 197. e. Wedd, | 1927 | 2 (Mi. 197. 

2456. Add. Annotation : — Mentd. Consett Indus- 
trial & Provident Soc. v. Consett Iron Co. 2576. Add. I nnolatton : - Refd. Re Monk, GiiTen 
[1922] 2 Ch. 135. v. Wedd, [1927] 2 (Mi. 197. 
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CH08ES IN ACTION. 
Part I. — In General. 


1. Add . Annotation : — Mentd. Lamb v. Wright, 

[1924] 1 K. B. 857. 

13. Add. Annotations: — Dlstd. Baker v. Archer- 
Sliee, [ 1927J A. CJ. 844. Refd. New York Insce. 
v. Public Trustee, [1924] 2 Ck. 101 ; Brassard 
v. Smith, [1925] A. C. 371 ; Herbert v. I. R. 
Oomrs., I. Jt. Conors. v. Herbert (1925), 9 
Tax Cas. 593. 

1 9. After this case add ‘ * Patent.] — See Patents. ’ * 

20. Add. Annotations : — Dbtd. Republica de 
Guatemala v. Nunez, [J927J 1 K. B. 009. 
Refd. New York Life Insce. v. Public Trustee, 
[1924] 1 Ch. 15. 

21. Add. Citations : — Favorke v. Steinkopff, 
[1922] 1 Oh. 174 ; sul) nom. Re Steinkopff, 
Favorke v. Steinkopff, 91 L. J. Ch. 165 ; 
126 L. T. 597. 

23. Add. Annotations : — Refd. New York life 
Insce. v. Public Trustee (1924), 93 L. J. Ch. 
449; Republica de Guatemala v. Nunez, 
(1927) I K. B. 609. 

24. Add. Annotations : — Consd. Republica de 
Guatemala v. Nunez, (1927J 1 K. B. 609. 
Refd. New York Life Insce. v. Public Trustee 
(1924), 93 L. J. Ch. 449. 


25. Add. Annotations : — Apld. New York life 
Insce. v. Public Trustee, [1924] 2 Oh. 101 ; 
Richardson v. Richardson, [1927J P. 228. 

27. Add. Annotations : — As to (1) Consd. Favorke 
v. Steinkopff, [1922] 1 Ch. 174. As to (2) 
Refd. Favorke v. Steinkopff, [1922] 1 Ch. 174. 

27a. Assignment executed abroad — Of debt payable 
in England.] — Where an assignment of a debt 
due from an English debtor & payable on 
demand in England is made in a foreign 
country between two citizens of that country 
domiciled there & subject to its laws but is 
invalid by the law of that country, it is not 
to be held valid in this country merely 
because it is in accordance with the require- 
ments of English law. — Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 009 ; 
90 L. J. K. B. 441; 136 L. T. 743 ; 43 
T. L. R. 187 ; 71 Sol. Jo. 35, C. A. 

| Annotation Refd. Richardson v. Richardson, [1927] 1*. 228. 

After this case for “ Assignments executed 
abroad.] — See Nos. 459-462, 504, 505, post” 

read “ .] — Sec , also t Nos. 459-462, 504, 

505.” 


Part II. — Assignment in General. 

29. Add. Annotation Reid. Public Trustee v. I 40. Add. Annotation : — Refd. National Provincial 
Elder, [1920] Ch. 77(i. I & Union Bank of England v. Lindsell (1921), 

33. Add. Annotation : — Mentd. Venn v. Tedesco, 91 L. J. K. B. 196. 

[1920] 2 K. B. 227. 


Part III. — What 

53. Add. A nnotation : — Refd. Rc Bower- Williams, 
Ex p. Trustee, [1927] 1 Ch. 441. 

63. Add. Annotation : — As 1o (1) Refd. Re Wait, 
[1927] J Oh. 006. 

67. Add. Annotation : — Consd. Bank of Liverpool 
<fc Martins v . Holland (1926), 43 T. L. R. 29. 

78. Add. Annotations : — Refd. Performing Right 
Soc. v. London Theatre of Varieties, [1924] 
A. C. 1 ; Re Wait, |1927] 1 Ch. 600. 

82. Add. Annotation : — Refd. Gray v . Spyer, 
[1922] 2 Oh. 22. 


may be Assigned. 

84. Add. Annotation : — Refd. Norwich Union Fire 
Insce. Soc. v. Colonial Mutual Fire Insce., 
[1922] 2 K. B. 461. 

86. Add. Annotation : — Refd. Rye v. Purcell, [1926] 
I 1 K. B. 

91. Add. Annotation : — Refd. Edwards v. Motor 
Union Insce., [1922] 2 K. B. 249. 

93. Add. Annotation : — Mentd. Marsdon r. Heyes, 
Edward, [1927 J 2 K. B. 1. 

| 94. Add. Annotation: — Consd. Re Lloyd’s Furni- 
ture Palace, Evans v. Lloyd’s Furniture 
Palace, [1925] Ch. 853. 


PART I. SECT. 1, SUB-SECT. 2. 

d. Add " revsd. 17 O. It. 574.*' 
a. Add '* revsd. in peart 4 A. R. 207/ 


PART III. SECT. 3. 

sa. To construct tramu'ay across 
grantor's land — Assignable. ] — Mc- 
Donald v. Peddle, [1923] N. 55. L. R. 


PART III. SECT. 4. 

96 i. Claim to compensation — Damage 
to lands — Assignable .] — J3y erection of 
a publio work, a dam, the Crown 
expropriated the right to flood tho 
laud of V. f who subsequently sold the 
property to H., with the right to 
recover compensation from the Crown : 
— Held : it woe not an alignment of 
litigious rights, & H. was entitled to 
recover compensation. — R. t>. Hye 
(1921), 69 D. L. R. 173 ; 21 Exch. C. 
R. 76.— CAN. 


PART III. SECT. 6. 

100 I. Promise to pay over proceeds of 
litigation — Compromise of suit — Effect 
of agreement. Where there waa an 
assignment of part of the fruits of 
litigation : — Held : even if they were 
to be regarded as non -existing property 
at the date of the agreement, the agree- 
ment attached upon tho money being 
paid. — Vatsavaya Venkata Jagapati 
v. Poos AP ATI Venkatapati (1924), 
L. It. 62 Ind. App. 1.— IND. 
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114. Add. Annotation; — As to (1) Reid. Re Wait. 
11927] 1 Ch. 606. 

118. Add. Annotations : — Reid. Re Dent, Ex p. 

Trustee, [1923] 1 Ch. 113; Performing 
[1924] A^O Theatre of Varieties, 

119. Add . Annotation: — Held. lie Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 

124. Add, Annotations: — Consd. Smith v . Smith. 
H923] P. 191 ; Walls v. Legge, [1923] 2 
X. B. 240. 


125. Add . Annotations: — Consd. Smith v. Smith, 
[1923] P. 191. Refd. Campbell v. Campbell, 
[1922] P. 187. 

153. Add . Annotation Refd. Capron v. Capron, 
[1927] P.2- 

154. Add. Annotation:- Refd. (''apron v. Capron, 
[1927] P. 243. 

160. Add. Annotation : —Refd. Capron Capron, 
[1927] P.213. 

186. Add. Annotation : - Mentd. Putsman r. 
Taylor, [1927J 1 K. B. 037. 


Part IV. — What amounts to an Assignment. 


193. Add. Annotation : — As to (2) Apld. Kepublica 
de Guatemala v. Nunez, D927J 1 K. B. 009. 
200. Add. Annotation : — Consd. Bank of Liverpool 
& Martins v. Holland (1920), 43 T. 1.. It. 29. 

202. Add. Annotation : — Refd. Bank of Liverpool 
& Martins v. Holland (1920), 43 T. L. R. 29. 

204a. Amount recoverable by assignee limited.] — 

Deft, owed £285 to \V., who owed money to 
pltf. bank, & W. assigned to the bank the 
debt owed to him by deft. The assignment, 
which was in writing, provided that “ the 
amount recoverable under these* presents 
shall not at any time exceed £150.’* Due 
notice of the assignment was giveD to deft. 
In an aetion upon the assignment : — Held : 

(1) the assignment was not an assignment of 
part only of the debt, but an absolute assign- 
ment of the whole debt with a proviso that 
if the bank recovered more than £150 they 
must hold the balance as trustees for the 
assignor, & it was a good legal assignment ; 

(2) even if it was an assignment of part only 
of the debt it would still be a good equitable 
assignment, & pltfs. were entitled to recover. 
— Bank of Liverpool & Martins, I/td. v. 
Holland (1920), 43 T. L. R. 29 ; 32 Com. 
Cas. 60. 

205. Add. Annotations : — As to (1) Refd. National 
Provincial & Union Bank of England v. 
Lindsell, [1922] 1 K. B. 21. As to (3) Consd. 
Performing Right Soc. v. London Theatre of 
Varieties, [1924] A. C. 1. 

211. Add. Annotation : — As to (1) Refd. Palmer v • 
v. Carey, [1920] A. C. 703. 

214a. .]— Order to pay money out of a 

particular fund gives the party a specific 
lien thereon. — Smith v. Everett (1792), 4 
Bro. C. C. 04 ; 29 E. R. 780. 

Annotations Refd* Crow fool v. Gurney (1832), 9 Bing. 372; 
Best v. Argles ( 1 S3 1 ), 2 Cr. & M. 394. 


221a. Part of debt.] — Bank of Liverpool & 

Martins, Ltd. v . 11oij,and, No. 204a, ante. 

236. Add. Annotation: — Apprvd. Re Swinburne, 
Sutton v. Featherley (1925), 70 Sol. Jo. 04. 

237. Add. Annotations : — Mentd. The Tervaet-e 
(1922), 128 L. T. 170 ; Duff Development Co. 
v. Kelantan Government, [1923] 1 Ch. 385. 

250a. Directions to pay proceeds of cargo to 
creditor.]-- An order by A. to B., directing 
the latter to pay over to ('., a credit or ol‘ 

A. , the proceeds of a cargo consigned by A. to 

B. , creates no lien in fax our of (V Holland 

ik IIumulk’h Assiunkkh v. - — (1815), 1 
Stark . J43 ; 171 E. R. 127; sub num. 

Heywood v. Waring, 4 Camp. 291 ; sub 
nom. He Holmes, Ejc p. Heywood, 2 Rose, 
355, N. P. 

Annotations : Consd. Frith n. Forbes (IS02), 31 L. J. (’ll. 
793. Reid. Giles r. drover (1832), 9 Bing. J 2h ; Malcolm 
v. Scott (1813), 3 Ifaio, 39. 

258. Add. Annotation : —Refd. National Provincial 
& Union Bank of England v. Lindsell (1921), 
91 L. J. K. B. 190. 

258a. Agreement to pay proceeds Into lender’s 
bank — Advances for purchase of goods.] — 

By a wTitt.cn agreement made in 1917 a 
trader was to purchase goods from time to 
time & reap, was to advance money to pay 
for them ; the trader was to sell the goods «te 
to pay the proceeds to the credit of resp. at 
his bank ; reap., after deducting the amount 
which he had advanced A one-third of the 
gross profits, was to pay the remaining two- 
thirds to the trader, in 1921 the trader 
became bkpt., & applt. was appointed 
assignee in the bkpey. At the time of the 
bkpey. a large sum advanced under the 
agreement had not been repaid, & the trader 
had in his hands goods purchased under the 
agreement, & the proceeds of other goods so 


PART III. SECT. 14. 

tf. N on-negotiable promissory notes.] 
— Promissory notes drawn In such form 
that they are non -negotiable, nan be 
assigned in the Rarne manner as an 
ordinary chose in action. — Merchants 
Bank op Canada v. Greenlees, [1923] 
2 W. W. R. 931.— -CAN. 


PART IV. SECT. 1, SUB-SECT. 2. 

sk. General rule.] — An assignment is 
to be regarded as absolute, although it 
appears on Its face that It is only for 
the purpose of securing a debt lesser in 
amount, so long as it does not purport 
to be by way of charge only. — Re 
Bland & Mohun (1913), 25 (). W. R. 
419 ; 30 O. L. It. 100 ; 5 O. W. N. 
522. — CAN*) 


PART IV. SECT. 2, SUB-SECT. 1.— A. 

205 x. Building contract 

apportioning price between tmilder dr 
third party.] — Grant r. Tkavih, [1924J 
2D.L K. 1164 ; 2 W. W. It. 503.— 
CAN. 

PART IV. SECT. 2, SUB-SECT. 1.— 

B. (b). 

sm. Authorising payment of sum 
in hands of garnishee — Order giving 
effect to verbal assignment .] — Clarke 
Brothers, Ltd. r. Goodin & Peder- 
son, [1922] 3 W. W. It. 504 ; 68 

D. L. R. 792.— CAN. 

223 i. Assigning money due or to 
become due — Under contract.] — It is no 
objection to an equitable assignment 
of a claim against a third person that 
the work upon which the claim is 
based has yet to be performed. — Re 
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Matthews .Sheet Metal & Roofing 
Co.. Ltd., Ex p. Martin 11924J 1 
D. L. R. 701 ; 55 O. L. IC 262 ; 4 

C. B. It. 471.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— A 

246 tv. .J — Held: the 

order set out In the Judgment, in the 
circumstances, was a good equitable 
assignment of moneys due from the 
board of a drainage district to a person 
who had a contract with it. — Stirling 
Collieries, Lh>. e. Jones, [1924] 4 

D. L. Jt. 1305 ; 3 W. W. R. 955.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— B. 

256 i. Directions to ugent to stll & pay 
proceeds into bank — Principal paying 
for gottds by cheques dranm against 
proceeds. 1 — Kidd v. Harden, McCon- 
nal v. Harden, 11924J 4 D. L. 11. 516 * 
3 W. W. R. 293.— CAN. 



Cases 268a— 485. 


English and Empire Digest Supplement. 


purchased. Kesp. claimed a charge on the 
above assets in respect of the advances not 
repaid : — Held : as the agreement did not, 
either contractually or otherwise, create any 
right of the lender in either the goods or their 
proceeds, it did not amount to an equitable 
assignment so as to entitle resp. to the charge 
claimed. — Palmer v. Carey, [1926] A. 0. 
703; 95 L. J. P. C. 146; 135 L. T. 237; 
[19261 B. & O. K. 51, P. O. 

269, Add, A nnolation : — Ref d. lie City Life Assce. 
(1925), 42 T. L. 11. 45. 


274. Add. Annotation : — Refd. He Wait, [1927J 
1 Ch. 606. 

274a. S. P. Bradley v. (1744), Ridg. temp. 

H. 194 ; 27 B. R. 801, L. C. 

307. Add. Citations .-—[1922] 1 K. B. 21 ; 91 

L. J. K. B. 196; 126 L. T. 319; [1921] 
B. & C. R. 209. 

Add. Annotation : — Refd. Be North WaleB 
Produce & Supply Soc., [1922] 2 Ch. 340. 


Part V. — Notice of Assignment. 


See, now, T^aw of Property Act, 1925 (c. 20), 
86.130,137. 

313. Add. Annotation : -Refd. National Provincial 
& Union Bank of England v. Lindsell (1921), 
91 1j. J. K. B. 196. 

358. Add. Annotation: — Generally , Mentd. Mc- 
Creagh v. Cox & Ford (1923), 92 L. J. K. B. 
855. 

41 7. After this case add “ See , now. Law of Property 
Act, 1925 (c. 20), s. 137.’* 


440. Add. Annotation : — Refd. Knight v. Knight, 
[1925] Ch. 835. 

460. Add. Annotation : — Refd. Republica de Guate- 
mala v. Nunez, [1927J 1 K. B. 669. 

461. Add. Annotation : — Consd. Republica de 
Guatemala v. Nunez, [1927J 1 K. B. 669. 

463. Add. Annotatkm .-—Refd. Campbell v. Poliak, 
11927| A. V. 732. 


Part VI. — Effect 

475. Add. Annotation : — As to (1) Refd. Re Bern- [ 
stein, Barnett v. Bernstein (1924), 69 Sol. Jo. 
88 . 


of Assignment. 

485. Add. Annotations : — Refd. Cheshire County 
Council v. Hopley (1923), 130 L. T. 123; 
The Koursk, [1924] P. 140; Vonn v. Tedesco, 
P926J 2 K. B. 227. 


PART IV. SECT. 2. SUB-SECT. 2.- C. 

o. Add ** reosd., [19*21] 1 W. W. 11. 
839.” 

PART IV. SECT. 2, SUB-SECT. 3. 
an. Lodging note* as collateral 
security .] — A document providing that 
certain notes “ are lodged with the 
hank an a general ec continuing: 
collateral security for the duo payment 
of all advances made or to lie made to 
mo by the bunk ” : — Held * not a 
propor assignment ; there is a dis- 
tinction between lodging a document 
os collateral security & un assignment. 
— Merchants Hank of 1 Canada v. 
Greenlees, 119231 2 W. W. R. 931. — 
CAN. 

«t Jndorsi mint of hen m>/r .] — JUld * 
to constitute u good oqultuble ustign 
moot thereof. — C anadian Hank of 
Commerce r. La Brash, [1918] 1 
W. W. R. G : 39 1). L. It. 398 ; 10 
Sttsk. L. It. 40b. — CAN. 

PART IV. SECT. 3. 

280 i. Necessity for communication 
to d’ assent by assignee — To con- 
stitute assignment.] — A lot ter assigning 
moneys must he shown to have been 
communicated to the assignee before 
it will be held to constitute an oquit- 
able assignment. — Starr Co. of 
Canada. Ltd. v. Merrill, [1922] 
3 W. W. It. 92 G ; 70 D. L. It. 557.— 
CAN. 

IV. SECT. 6. 

[1925] 2 D. L. It. G 10 ; [19251 1 W. W*' 
It. 1104 ; 19 Sask. L It. 337.— CAN. 

sa. Assignmnit of lun agrtement — 
U' lullur consideration amount due wider 
hen.]- -A. It. Williams Machinery 
C o., Ltd. r. Moore, (192G1 4 D. L. It. 
568. — CAN. 


PART V. SECT. 1, SUB-SECT. 1. 

311 i. Assignmt nt —As sicunty OJ 
dt tds. | Okell Morris & Co. r. 
lMCKKON (1902), 9 B. C. It. 151.— CAN. 

PART V. SECT. 3, SUB-SECT. 1. 

sk. To guarantor — Notice not given 
to debtor.] — Donald v. Jukes, [1921] , 
2 W. W. It. 208 ; 66 D. L. It. G92 ; GO 
S. C. It. 652.— CAN. I 

PART V. SECT. 3, SUB-SECT. 3. 

im. Of debtor .] — Notice to the solr. of ! 
debtor that the claim ugainst the latter 
was to be paid to a third party is notice 
to debtor liimsolf that such claim had 
been assigned. — St. JonN & Quebec 
Ky. Co. v. Bank of British North 
America & Hibbard Co. (1921). 67 
D. L. It. 050 ; 62 S. C. It. 340.— CAN. 

PART V. SECT. 6. 

b i. That alleged assignee had 

possession of nates.] — Although debtors 
may have known that notes wore 
in the possession of a bank, the alleged 
assignee : — Held : this was insufficient, 
being a far different thing from having 
notice of the assignment, & there was 
no duty in debtors to inquire of the 
bank. — Merchants Bank of Canada 
v. Greenlees, [1923] 2 W. W. R. 931. 
—CAN. 

PART V. SECT. 9, SUB-SECT. 1.— 
A. (a) i. 

Add “ Hevsd. 47 S. C. It. 313 ; 10 
D. L. It. 232 ; 23 W. L. It. 445. 

p i. .] — The assignee of an 

equitable interest in personal estate 
without notice of an existing earlier 
assignment will gain priority simply 
by the act of giving notice to the person 
who has the legal dominion over the 
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fund beforo notice is given by an 
assignee earlier in point of time. — 
Gordon v. Gordon, 11924] 2 D. L. R. 
74 ; 1 W. W. R. 903 ; 18 Sask. L. It. 
187.— CAN. 

PART V. SECT. 9, SUB-SECT. 1.— 
A. (b). 

sp. Assignments of money payable 
under commission certificates — Certifi 
cates not assignable — Order for payment 
given to first assignee — Certificates 

Motors Acceptance Corpn., [1924] 
4 D. L. It. 1297 ; 3 W. W. It. 694.— 
CAN. 

PART VI. SECT. 2, SUB-SECT. 2. 

476 li. Money due under 

agreement for sale — J J ou'ct to caw cl 
agrtement.] — Where a vendor of land 
under agreement for sale assigns the 
moneys duo under tho agreement for 
sale & notice of the assignment, 
oquitable or legal, Is given to debtor, 
it is not open to tho vendor 
debtor to cancel the agreement with- 
out the concurrence of tho assignee. — 
Union Bank of Canada v. Dutczak, 
[1924J 3 D. L. R. 457 : 2 W. W. It. 
864. — -CAN. 

PART VI. SECT. 3, SUB-SECT. 1.— A. 

u. Add ** revsd. in part , 4 A. R. 
267.*’ 

ei. Of hen . ] — Pltf., assignee of 

throe several claims of workmen \%ho 
had liens undor Woodmen’s Lien Act, 
commenced an action in his own name 
without serving any notice of tho 
assignment upon debtor : — Held : pltf. 
could bring an action in his own name 
without giving the notice referred to 
in Jud. Act, b. 19 (5). — Barnks r. 
Black, [1925] 3 D. L. R. 05 ; 58 

N. S. R. 09.— CAN. 



Vol. VIIL — Choses in Action. Cases 504- -684. 


504. Add . Annotation : — Retd. Republica do j Soc. v. London Theatre of Varieties, [1922] 

Guatemala v. Nunez, [1927] 1 K. B. 669. 1 2 K. B. 433. 

519. Add. Annotation -i Reid. Allen r. Royal 
509. Add. Annotation : — Retd. Performing Bight \ Bank of Canada (1925), 41 T. L. B. 025. 


Part VII. — Assignment 

592. Add . Annotation : — Aft to (2) Refd. Lawrence I 

v. Hayes, [1927] 2 Jv. B. 111. ; 

593. Add. Annotations : — Mentd. Re Webb (Smith- j 
field, London), [1922] 2 Ch. 369; Re Pink, 
Elvin v. Nightingale (1926), 70 Sol. Jo. 1090. 

601. Add. Annotation : — Refd. Rc City Life Assce. 
(1925), 42 T. L. 11. 45. 

604. Add. Annotation : Refd. 1 jAwrence r. Ilavos, 1 
[1927] 2 K. B. 111. 

605. Add. Annotation : — .4a to (2) Refd. Lawrence* I 
v. Hayes, [1927] 2 K. B. 111. 

607a. For breach of warranty by assignor— Against i 
claim for instalments due under assigned * 
agreement- -Judgment obtained for damages 
for breach of warranty.] — The owner of a 


subject to Equities. 

business sold it to deft, on terms of payment 
by instalments, then assigned the benefit/ 
of the agreement to pltf. Before notice of 
assignment was given to deft., the latter 
obtained judgment against, tin* assignor for 
damages for breach of warranty on tin- 
above sale*. In an action by pltf.. ns assignee, 
against deft, for payment of instalments dm* 
under the assigned agreement, deft, claimed 
to set off tin* amount of tin* judgment. Pltf. 
contended that deft.'s right to damages in 
respect of the breach of warranty had merged 
in the judgment, that the latter could not 
be set off against his claim i— Held : the set- 
off was valid.- Lawk know v. Hayes, |1927| 
2 K. B. Ill ; 96 L. J. Iv. B. 658; 137 L. T. 
149; 91 J. P. Ill; 43 T. L. B. 379, I). (\ 


Part VII I. — Voluntary Assignments. 

613. Add. Annotation : — Consd. Macedo Stroud, the settlor,” etc., read “ Held : (1) as it was 

[1922] 2 A. C. 330. not the intention of the settlor,” etc. 

Add . Annotation : — As to (3) Consd. Macedo 
634. For “Held: (1) as it was the intention of i v. Stroud, [1922] 2 A. C. 330. 


PART VI. SECT. 5, SUB-SECT. 2. 

550 iii. ] — S HF.ru kud r. 

Livingston, [1924] 1 D. L. It. 723 ; 1 
W. W. It. 455. — CAN. 

550 iv. ■.]— MoPihsuhon r. 

Lef.s (Andrew), Ltd., [1926J N. Z. 
L. Jt. 523.— N.Z. 

sb. Payment to assignee — Money 
due under agreement for sale — Cot'enant 
by assignor to convey on payment .) — 
Where a vendor has covenanted in writ- 
ing with an assignee to convey the Jund 
to the purchaser on payment of the full 
amount of the purchase-money, the 
purchaser Is protected as to title & 
may safely make his payments to the 
assignee ; & the assignee can euo on 
the purchaser’s covenant to pay con- 
tained in the agreement. — Union Bank 
of Canada v. Dutczak, [1924 J 3 
D. L. R. 457 ; 2 W. W. It. 864.— CAN. 

PART VII. SECT. 1. 

565 iii. .] — Even assuming a 

proper assignment, notes lodged with 


a bank a& a general & continuing 
, security tor the duo payment of all 
| advances made, or to he made, must. 

1 be taken by the aHHigneo subject to 
any equities existing between the 
original parties. — M erchants Bank 
1 of Canada v. Greenlees, [1923J 2 
W. W. It. 931.— CAN. 

I 565 iv. Effect of express con- 

tract .] — Notwithstanding Choses 
i Action Act, It 8. 8., 1920 (c. * 

I debtor can contract, with hlH creditor, 
for good consideration, that, he will not 
avail himself of his right to set up 
against the creditor’s assignee am 
equity existing between the creditor 6i 
himself. If the coutroet v\hlch in- 
cludes the clause not to set, up the 
equities agaiust an assignee was 
induced by fraud, such clause falls 
with the contract, except whore debtoi 
is estopped as aguinst the assignee 
from sotting up the fraud. — H amilton 
l v. ItAILTON, [1925 j 3 1). L. IS. 1090; 
[1925] 3 W. W. R. 130; revsg. [1925] 
2 W. W. K. 195.— CAN. 


— Notice of con mint by 
- Whither assignu bound | 
McBride i\ Ontario .lot 'key clip, 
J/iD., 110201 1 J>. L. IS 114; :>K 

O. L. J( 97. CAN. 

P \RT VII. SECT. 2, SUB-SECT. 1. 

t i. .1— Royal Bank of Canada 

v. Gijhtafhon, [1924] 1 W. W. R 511 ; 
33 B. C. R. 379.— CAN. 


PART VII. SECT. 2, SUB-SECT. 4. 

604 ii. Add “ rersd. in puit, 25 
A It. 1UJ.” 

604 iv. .] -Royal Bank 

of Canada v. Gi'htafnon, 11924] l 
W. W. R. 54 i ; 33 B. C. It. 379.— CAN. 

PART IX 

q. JJmUr Assignment of Hook 

Debts Act, 1923 (c. 29).]— Re ltAI'OKT, 
Dknihon v. Union Bank of Canada, 
1 1925] 3 1). L. U. 1058; 57 <>. L. It. 
374 ; 5 C. It. It. 811.— CAN. 
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Cases 17 — 106 . English and Empire Digest Supplement. 

CLUBS AND OTHER VOLUNTARY ASSOCIATIONS. 
Part III. — Constitution and Internal Arrangements. 


17. Add. Annotation : — Consd. Morgan v. Driscoll 
(1922), 38 T. L. R. 251. 

20. Add. Annotation: — As to (1) Consd. Morgan 
v. Driscoll (1922), 38 T. L. R. 251. 

21a. Notice of general meeting —Who entitled to.] — 

Pltfs. were the captain & the secretary of the 
women’s section of a golf club, of which deft, 
co. were the proprietors. At an extra- 
ordinary general meeting of the members a 
resolution was passed deleting from the rules 
of the club a provision for the election of a 
women’s committee to manage the affairs 
of the women’s section. No woman member 
of the club received notice of that meeting, 
as none of the women members held any 
shares in the co. In an action for a declara- 
tion that the resolution was invalid : — Held : 
under the rules women members were not 
full members A were not entitled to receive 
notices of general meetings, Ac the action 
failed, (’olio o. Mkhton J’ark (Wimble- 
don) Golf (’utb, Ltd. (1927), 43 T. L. R. 
400. 

38. Add. Annotations: — Consd. Amalgamated 
Hoc. of Carpenters, Cabinet Makers A: 
Joiners v. Braithwaitc, General Union of 
Operative Carpenters & Joiners v. Asliley, 
[1922J 2 A. C. 440. Refd. A.-G. v. Swan, 
[1922] 1 K. B. 082. 

39. Add. Annotation: — As to (1) Refd. A.-G. v- 
Swan, 11922] 1 K. B. 082. 

53a. Claim by member for proportion of — On 

winding up of club.] — A limited co. was regis- 
tered with the object of carrying on a pro- 
prietary club, & by the articles .If. was 
appointed governing director for life & the 
management of the club was vested in her. 


In 1915 H. granted a lease ol premises to the 
club which was carried on there. In 1918 
a subscription of four guineas a year for 
country members Ac five guineas for town 
members was charged, & as from Jan. 1, 
1919, an entrance fee of five guineas was 
imposed. From 1917 to Mar. 25, 1919, a 
notice stating that the club would be carried 
on permanently was exhibited by H. On 
Mar. 11, 1919, H., without notice to the 
executive committee, issued a writ for arrears 
of rent, & on recovering summary judgment 
closed the club. The co. then passed a 
resolution for voluntary winding up & a 
liquidator was appointed. A., who was a 
member of the club, claimed to prove as 
creditor for general damages & a proportion 
of her subscription for 1919, B., another 
member, claimed general damages, the return 
of her entrance fee AC the proportion of her 
subscription for the current year : — Held : 

A. & B. were entitled to prove, not only for 
the proportion of their subscriptions of which 
they had lost the benefit for the current year, 
but also in respect of damages for the loss 
of the amenities of the club, & in the case of 

B. to a return of the entrance fee ; & the 
damages should be assessed in the case of A. 
at £7, which included the proportion of her 
subscription for 1919, & in the ease of B. at 
£14, which also included the entrance fee Ac 
proportion of her subscription. — Be Ocjkzon 
Syndicate, Ltd. (1920), 149 L. T. Jo. 232. 

54. For “ Entrance fee payable by Instalments ” 
read “ Entrance fee — Payable by Instal- 
ments.” 

Claim by member for return of — On 

winding up of club.] — Re Curzon Syndicate, 
Ltd., No. 53a, ante. 


Part VI. — Debentures. 

106. Add. Citations : — 11922] 1 Ch. 51 ; 91 L. J. Ch. 93 ; 126 L. T. 225. 


PART II. 

po. Validity of rules .] — Whore iho 
rights or privileges of mein bore of u 
club are not In any way affected, nor 
the property of tlio club in any way 
injured, the ct. baa no JuriRdiction to 
consider the lepra) validity of the puIoh 
of the olub, nor to grant an injunction 
against the commission of acts merely 
criminal or merely illegal. — Watt v. 
MaoLaughlin. [11)23] 1 1. It. 112.— 
IR. 

12 ii. Majority of members acting 

illegally — Inj unctiun.) — Bkyli nsk i v. 
Inkol (11)24), 55 O. L. It. 369. — CAN. 

PART 111. SECT. 1, SUB-SECT. 2. 

f i. Necessity for unani- 

mous vote or consent of all members .] — 
Brylinski «. Inkol (1924), 55 O. L, R. 
369.— CAN. 

f ii. .] — A rule prescribed 

that no future motion to open the 


links for play on Sundays should be 
passed unless by a majority of two- 
tidrds of those present & voting : — 
Ucld : the repeal of the rule did not 
itself require a two-thirds majority. — 
Watt v. MacLaughlin, [1923] 1 1. It. 


PART III. SECT. 2. SUB-SECT. 2.— A. 

26 i. Power to expel for infringing 
rules.] — Where a olub was registered 
under Cos. Act : — Held : the com- 
mittee wore not in law the directors 
of the oo. & had no authority to oxer- 
cise the powers of directors to exclude 
pltf. from membership of the club, — 
Murphy v. Synnott, [1925] N. 14. — 

PART III. SECT. 2. SUB-SECT. 2.— E. 

♦9 U- .] — A club incor- 

porated under Incorporated Societies 
Act, 1908, which opting by its executive 


committee wrongfully & in breach of 
the club’s rules excludes a member 
from the use of the club’s promises, 
commits a breach of contract & the 
member is entitled to reoover damages. 
Tho members of the commltteo, acting 
within the scope of their authority, 
are not personally liable in tort for 
inducing or procuring such breach of 
contract. — Henderson v. Kane & 
Pioneer Club, [1924] N. Z. L. R. 
1073.— N.Z. 


PART IV. SECT. 1, SUB-SECT. 1. 

70 ii. Money lent to lodge .] — 

Where a person gives credit to an ab- 
stract entity, such as a club or lodge, 
he can look to those who assumed to 
act for it & those who authorised or 
sanctioned that being done, in the 
absence of anything indicating the 
contrary. — Finlay v. Black, 11921] 
2 W. W. R. 907.— CAN. 
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VoL Vm.— Clubs. Cases 106— 148a. 


Part VII. — Duty Payable by Clubs. 

106. Add. Annotation .—As to (8) Reid. A.-G. t>. Swan, [1922] 1 K. B. 082. 


Part VIII. — Sale of Intoxicating Liquors in Clubs 


109« Add, Annotation : — Refd. A.-G* v. Swan. 
[1922] 1 K. B. 682. 


110* Add . Annotation : — Consd. Watson v. Cully, 
[1926] 2 K. B. 270. 

111a. Whether in M club ” — Temporary 

premises.] — The word “ club ” as used in 
Licensing Act, 1921 (c. 42), s. 4, means the 
premises of a registered club, & not the assocn. 
of persons who are members of the club. 

Where, on the occasion of a ffite, a regis- 
tered club engaged a room adjoining the 
ground on which the f6te was to be hold, & 
there supplied intoxicants to members other- 
wise than in the permitted hours : — Held : as 
the room in question was not habitually used 
for the purposes of the club, no offence had 
been committed under the above sect. — 
Watson v. Cully, [1926] 2 K. B. 270 ; 95 
L. J. K. B. 654 ; 135 L. T. 28 ; 90 J. P. 119 ; 
42 T. L. R. 629 ; 24 L. G. It. 357 ; 28 Cox, 
C. C. 194, D. C. 

Annotation : — Refd. Clark© v . Griffiths, Peacock v . Same 

(1926), 95 L. J. K. B. 905. 


Additional unregistered 

premises.] — Applts. were respectively the 
steward & one of the members of a club 
which occupied, besides its registered pre- 
mises, additional premises which were at a 
considerable distance & which were not 
registered. At these additional premises the 
steward supplied to the other applt. beer, 
which the latter paid for & there consumed. 
An information having been preferred against 
the steward for supplying the beer, for con- 
sumption off the club premises, otherwise 
than on the premises of the club, & against 
the other ajiplt. for unlawfully obtaining the 
liquor, contrary to Licensing (Consolidation) 
Act, 1910 (c. 24), s. 94 : — Held : as the 
liquor was not supplied in tho registered 
promises of tho club it was not supplied “ in 
a club ” within tho above sect., A. the con- 
viction must be quashed. — CLARKE v, 
Griffiths, Peacock v. Gkiffitiis, [19271 1 
K. B. 226 ; 95 L. J. K. B. 905 ; 135 L. T. 58 ; 
90 J. P. 151 ; 42 T. L. It. 541 ; 24 L. G. It. 
466 ; 28 Cox, C. C. 240, D. C. 


Part IX. — Betting and Gaming in Clubs. 

136. Add. Annotation# : — Refd. Richardsons. Mon Britt, Carre* «V Lummies (1927), 20 (V. App. 

crieffe (1926), 43 T. L. R. 32 ; R. v. Berg, I Rep. 38. 


Part X. — Dissolution of Clubs. 

148a. Claims by members of proprietary club — For entrance fee .] — Re Curzon Syndicate, Ltd., 

damages lor loss of club amenities — & lor No. 53a, ante. 

proportion o! subscriptions — & return ol 


sen ant of 
v. Rock 


PART VIII. SECT. 3. 
id. Right of members to store beer at 
dub .] — Members of a club on pur- 
chasing beer from a Govt, vendor may 


store It at the club, & the club is entitled 
to charge a fee for storage & service — 
R. v . Rock (1923), 32 B. C. U. 07.— 

CAN. 


•1. *' JJwIrtbuting ’* beer by 
clvb — W hat amounts to, j — H, 
(1923), 32 B. C. H. 67.- ^AN. 


287 



Cases 6—75. 


English and Empire Digest Supplement. 


COMPANIES. 

Part I. — Nature, Characteristics, Definitions and 

Classification. 

6. Add. Annotation: — As to (1) Refd. Deuchar i Lancashire Coal-Owners’ Assocn. (1920), 42 

v. Gas Light & Coke Co., [1924] 2 Ch. I T. L. R. 401. 

420. , 15. Add. Annotations: — Refd. British Thomson- 

| Houston Co. v. Starling Accessories, Same v. 
11. Add. Annotations : — Consd. British Thomson- Crowther & Osborn, [1924] 2 ^h 33; 

Houston Co. v. Sterling Accessories, Same v. ! Constance v. Amata (1924), 4 *j 

Orowther & Osborn, [1924] 2 Ch. 33; Refd. 1 ll * 1 • 

Parker & Cooper v. Reading, [1920] Ch. 975 ; 16. Add. Annotation Mentd. 11. r. Mortor 

Thomas v. Evans, Jones r. South-West [ (1927), 20 Cr. App. Rep. 53. 


Part II. — Domicil, Residence j 

26a. Business conducted abroad.] — A i 

trading corpn. was registered in England I 
under Cos. Acts, but the whole administration , 
of the business of the ro. was conducted by 
directors domiciled A r resident in Holland. I 
The register of members was kept at the 
office in England : — Held: the domicil of i 
the? co. was not in Holland but in England. — 
BaeLZ V. Pum.lC Trustee, f 192(5] Ch. 803; 
95 L. J. Ch. 400 ; 135 L. T. 7(53 ; 42 T. L. R. 
(590 ; 70 Sol. Jo. 818. 

27. Add. Annotations : — Consd. New York Life 
Insce— r. Public Trustee, [1924] 2 Ch. 101. 
Refd. Swedish Central Ry. v. Thompson, 
[1924] 2 K. B. 255. 

27a. .] — A co. was incorporated by special 


Nationality of Companies. 

Act of the Legislature of New York, & had 
its central office & the bulk of its assets in 
New York. The co. had a branch in London 
& in most of the capitals of Europe, the 
branch in Paris being its head office for 
Europe : — Held : a corpn. might have a dual 
residence, & there was evidence that pltfs. 
were resident both in New York & in London 
carrying on business in both places & in both 
places were subject to the jurisdiction of the 
ets. — New York Life Insurance Co. v. 
Puiu.ic Trustee, [1924] 2 Oh. 101 ; 93 

L. J. Oh. 449 ; 131 L. T. 438 ; 40 T. L. R. 
430 ; 08 Sol. Jo. 477, C. A. 

I Annotations : — Refd. Swedish Central Ry. v Thompson. 
I r 1 924 1 2 KB 255. Mentd. Itcpubhea do Guatemala r. 
I Nunez, 1 11)27 J 1 K R. 0U!». 


Part III. — Companies under 
Act, 1908, and 

38. Add. Annotation : — As to (0) Apld. lie City 
Equitable Fire Insce., [1925] Ch. 407. • 

44. Add. Annotation : — Mentd. lie City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 

67. Add. Annotation Mentd. Anchor Trust Co. 
v. Bell, [1920] Ch. 805. 

69. Add. Annotation :— Mentd. Anchor Trust Co. 
v. Bell, [19201 Ch. 805. I 


Companies (Consolidation) 
Similar Acts. 

5. For the paragraph “ (9) (Warrington, L.J. 
. . . 1908 Act, s. 82,” substitute : — “ (9) (Lord 
Sumner, Lord Dunedin expressing the 
contrary opinion), an allotment of shares <te 
debentures made before filing a statement in 
lieu of prospectus as required by 1908 Act, 
s. 82 (1), is not wholly void.” 

For the paragraph ‘ * (10) (Lord Stern dale, 
M.R., . . . was written,” substitute : — 


PART I. SECT. 1. 

sa. Vnder statute — Krittenre opart 
from numbers — Conrcyanc* of property 
by originators to I'ompony.] Putts con- 
tracted with pltfs. to aell them nil the 
fruit A' voire t hies to be grown on then 
land during i specified time. The con- 
tract provid'd that if any transfer 
should bo nui do bv tlio grower to anv 
corpn., it sho ild be deemed to be made 
subject to the agreement A the trans- 
should be bound by the terms 
thereof. 1 left s.,for the admit tod purpose 
of freeing t homseh es from t he contract, 
incorporated a joint stock co. for the 


purpose of holding the land, A trans- 
ferred the land to it in consideration 
of the allotment to them of the whole 
of its capital stock:— 7/cfc/; the co. 
could not be declared to be n trustee 
for the growers A hound bv the con- 
tract. — A ssociated Growers of B. C. f 
Ltd. A Ki’.lom va Growers Exchange 

Ltd., I ll>2(i] 1 I). J,. U 1093; [1926J 
1 W. W. it. 535 ; 30 B. (\ It. 113. — 

CAN. 

PART I. SECT. 2. 

sb. I’ompamcs limited by gunrauJee — 
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, j# of undertaking bv third 

party — Validity.) — Lloyd’s Bank 
Morrison A Sox, Ltd., 11927] S. C. 
571.— SCOT. 


PART II. 


, — is to b© wnwwu iU UiaitUl » U I 
! trade A commerce as resident not only 
where its principal place of business is, 
but wherever it has a place of business. 
— Ehmka r. Border Cities Improve- 
ment Co. (1922), 52 O. L. R. 193. — 



Vol. IX.— Companies. Cases 75 — 335. 


11 (10) Observations of Lord Sumneti as to 
the practice of the Registrar of Joint Stock 


Asset', r. Sedgwick Collins (lOUti), !C> L. .1. 
K. 15. 1015. 


CO. to the date of the application for registra , 7() C rpm 8 ^’ iV i* 1 

tion.”— J ubilee Cotton Mills, 8 Ltd. t°’t? A <* - ri «S“ d i' a S °VM 1 lftl ‘ 

(Official Receiver & Liquidator) r. M ft nf h ( 7" 1 tYm/ .V* i* V ( L/.' 

Lewis, [1924] A. C. 958; 93 L. J. Cli. 414 ; c® n r d, m /k do! b ° of 1J2i) 

40 T. L. R. 021; 08 Sol. Jo. 003; [1925] !•>•> L. T. 0SJ. 

R. & C. 1L1G; si/5 nom. lie Jubilee Cotton 257. Add. Annotation : — Refd. Greenberg r. Co- 

MILLS, Ltd., 131 L. T. 579, JL L. operstoin, LI 920] Ch. 057. 

I.’ 1 -* i 265. Add. Annotations : — Consd. I. R. Comrs. v. 


82. Add. Annotation : — As to (1 ) Refd. Jubilee I 
Cotton Mills Official Receiver Liquidator v. 
Lewis, 11924] A. C. 958. 

196. Add. Annotation : — Refd. Ilarrods v. ITarrod 
(1924), 40 T. L. R. 195. 

225. Add. Annotation : — Consd. Ilarrods v. llarrod 1 
(1924), 40 T. L. R. 195. | 

228. Add. Citation : — On appeal A 1 R. V. C. 07, O. A. 

228a. 4 ‘ Harrods *’ — “ R. Harrod.”| — The ct. 

granted an interlocutory injunction to re- 
strain deft. co. from carrying on business 
under any name comprising the well-known 
name of plti. co. on the ground that defts.’ 1 
use of the name was calculated to lead the 
Public erroneously to believe that defts.’ 
business had some connection with pltfs.’ . 
business.- -Harrods, Ltd. v. IIakkod (R.), 1 
Ltd. (1921), 40 T. L. R. 195; 4 1 H. P. C. 
71, C. A. 

Annotation •- Expld. Motor Muiuifart mors' A Traders* < 
r ’ Motor Ainnufuctureih’, etc., Inset*., [ 1 ‘Ci.'j J <*h. | 

(>70. 

228b. “ Society of Motor Manufacturers & Traders ” I 
— “ Motor Manufacturers’ & Traders* Mutual 
Insurance Co.”J — A co., carrying on the busi- i 
ness of insurance against motor risks, adopted 
as part of its name the ordinary descriptive 
words “ Motor Manufacturers A Traders,” 
which had already been adopted as part of 
its name by a society hnMiig for its main ! 
objects tli# ])rorriotion, encouragement A 
protecti/m of the motor trade generally. 
There was no charge of fraud <k, in the 1 
opinion of the ct., no tangible risk of injury t 
to the society’s business reputation owing 
to the similarity of the names; the names 
being sufficiently distinguishable A deft. 1 
co ’s business wholly different from that of 
|>ltf. society I hid : pltl. society was not 

entitled to a monopoly of its descriptive 
words, or to any relief against deft. co. ! 
— Motor Manufacturers’ &, Traders’ i 
Society v. Motor Manufacturers* & I 
Leaders Mutual In&urance Co., [19251 ■ 
V* 1 ’ 075 ? 1)1 T.. J - Ch. 410 ; 133 L. T. 330 ; 
41 T. L. R. 4 S3 ; 42 R. P. C. 307, C. A. 

237. Add. Annotation As to (1) Consd. Motor 
Manufacturers’ & Traders’ Soc. v. Motor 

nr a f urcrs ’ & Traders’ Mutual Insee., 
[192*>] Ch. 0/5. 1 

238 * T ReW * Harrods v. llarrod 

(19..4), 40 1. L. It. 195; Motor Manu- ■ 
facturers ic J radors’ Soc. v. Motor Manu- I 
fa.cturci.s A; Traders’ Mutual Insee. (19251, 
Li. J. til. 410. 

261. Add. Anno! ci! ion: - Refd. Employers’ liability I 


70. Mentd. Brighton College v. Mat 
[1925] 1 K. B. 312. 

266. Add. Annotations : — As to (l) Apld. Cornish 
Mutual Assce. r. 1. R. Couirs., 11920) A. C. 
2S1. Refd. Greenberg/*. Coojierstein, [I920J 
Ch. 057; tie Pmted General Conuueivtal 
Insee. Corpn., [19271 2 Ch 51 As to (2 ) Refd. 
Thomas r. Evans, Jones v. South-West. 
1 Lancashire OuaJ-Owikth’ Assocn. (1920), 135 
1j. T. 073. Generally, Mentd. Brighton 
College v. Marriott, [1925] 1 lv. B. 312. 

270. Add. Annotation: Refd. Greenberg r. Co- 
ojierstein, [1920] Ch. 057. 

271* Add Annotation: Folld. Greenberg /*. Co- 
operstein, [1920| Ch. 057. 

272a. .] — An assocn. wit h tour branches 

was formed to obtain subscriptions from the 
members of eaeli branch \ to lend h> members 
out of the fund so formed money on interest. 
Each fund, v\ith its accretions ol interest, 
was divided up periodically among the 
members ratably at a period of flit* year 
which differed m each brunch. The assocn. 
A: its branches all consisted of more than 
twenty members. The assocn. was not 
registered under any Act. Disjuit- s having 
arisen, a resolution was passed by the mrm- 
bers for the dissolution ol the assocn., A an 
action was brought by three npunhers suing 
on behalf ol all members other than defts. 
against defts., who were the treasurer <V 
secretary ol tic* assocn., claiming adnumstra 
tion of the assets of the assocn, an account 
of the subst riptiotLH received by defts. from 
members A of Mien* application thereof, 
payment of the amount found due A other 
relief. The action w r as resisted on the ground 
that the assocn. was illegal \ that no relief 
could therefore be given: II (Id: (I) the 
assocn. was rendered illegal by 190S Act, 
8. 1 (2), as being an unregistered assocn. ol 
more than twenty persons carrying on a 
business having for its object tl»< acquisition 
of gain ; (2) the ct. was not debarred from 
affording relief to tin* nuunbers asking lor 
the return of money paid into the hands ol 
agents for application tor an illegal purpose 
by granting an account. — Greeniieko v. 
Cooper stein, [192(>1 ( h. 057 ; 95 L. J. Ch. 
400 ; 135 L. T. 003. 

282. Add. Citation : -130 L. T. 450. 

Add. Annotation: — Mentd. Imperial Tobacco 
Co. of India v. Borman, L1921 J A. C. 755. 

304. Add. Annotation:- Mentd. Everett v. Griffiths. 
[1921] 1 K. B. 911. 

335. Add. Annotation : — Refd. lie Railways Act, 


SECT. 6. 

y duly incor- 
porated .) — The tact that a co. iucor- 
poratod under Cos. Act included iu its 
name tho word ” Co -operative,” con- 


trary to Co-operative Ashociib Act, 
iU20 (c. 19), s. 1 (2), docs not render it 
an illegal co., hineo Coh. Act, h. 28, 
makes a certificate of incorporation 
conclusive evidence thut the co. 


wan duly incorporated — Associated 
(litowEits of Ilnrrisii Columbia, Ltd. r. 
Iiitnisu Columbia Fiujit Land, Lin., 
[1925 J 1 i) L. !?. 871 ; 11925] l W. \V. 
H. 505; 31 li C. R. 533. — CAN. 
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1921, lie Standard Charges Schedule (1925), 
94 L. J. K. B. 304. 

341, Add. Annotations: — As to (1) Consd. Agri- 
cultural Wholesale Soc. v. Biddulph A Dis- 
trict Agricultural fijpe., [1925] Ch. 709. Gene- 
rally, Mentd. Lapish v. Braithwaite (1924), 
40 T. L. II. 857. 

343. Add. Annotation : — As to (1) Refd. Bank of 
N. T. Butterfield v. Goliuwky, [1920] A. C. 733. 

351. Add. Annotations: — Apld. Plantations Trust 
v. Bilim, (Sumatra) Rubber Lands (1916), 114 
L. T. 070. Mentd* Agricultural Wholesale 
Soc. r. Biddulph A District Agricultural Soc., 
[1925] rh. 709. 

398. Add. Annotation : — Consd. Agricultural 
Wholesale Soc. v. Biddulph & District 
Agricultural Soc., [1925] Ch. 769. 

406. Add. Annotations : — Consd. Kreditbank Cassel 
G m. b. 11. v. Schenkers, [1927] 1 K. B. 820 ; 
Liggett (Liverpool) v. Barclays Bank (1927), 
137 L. T. 4 18 Refd. Underwood v. Bank 
of Liverpool, Underwood v. Barclays Bank, 
11924] 1 K. B. 775; Houghton v. Nothal-d, 
Lowe A Wills. |1927| 1 K. B 240. 

410. Add. Annotations : — Refd. Underwood v. Bank 
of Liverpool, Underwood v. Barclays Bank. 
[1921 J 1 K. B. 775; Houghton v. Nothard, 
lowe A Wills, [1927| 1 K B. 240; Liggett 
( Liverpool) i. Barclays Bank (1927), 127 
L T. 443 

415. Add. Annotation : — Consd. Agricultural 
Wholesale Soc. v. Biddulph A District Agri- 
cultural Soc., 11925] Ch. 709. 

417. Add. Annotation : — Mentd. lie City Equitable 
Eire lnsce. (1924), 40 T. L. R. 853. 

427. Add. Annotation : — Refd. He City Equitable 
Eire lnsce. (1924), 40 T. L. li. 853. 

430. Add. Annotation : — Mentd. He City Equitable 
Eire Insco. (1924), 40 T. L. R. 853 

431a. .] — A collateral obligation imposed by 

the arts, of assoen. of a co. registered under 
1908 Aet upon a member of the co., which in 
certain events involves a liability on the 
part ol' that member to take further shares 
in the co., can be enforced notwithstanding 
that the liability of the member to contribute 
in a binding up is limited by the Act under 
which the co. is registered. 

The limitation of liability in respect of 
shares held is distinct from an obligation 
collaterally imposed upon a member in 
certain events to take up further shares 
which will themselves, when taken up, be 
entitled to a similar limitation of liability. 


There is nothing in such a collateral obliga- 
tion which is ultra vires or repugnant to the 
system of limited liability. — Agricultural 
Wholesale Society v. Biddulph A District 
Agricultural Society, [1925] Ch. 769 ; 94 
L. J. Ch. 397 ; 133 L. T. 274 ; 41 T. L. R. 
470 ; 09 Sol. Jo. 657, C. A. ; affd. sub nom. 
Biddulph A District Agricultural 
Society v. Agricultural Wholesale 
Society, [1927] A. C. 70, H. L. 

432a. Unless arising from wilful neglect or 

default.] — Re City Equitable Fire Insur- 
ance Co., Ltd., No. 3059a, post. 

432b. Unless arising from wilful or wrongful 

act or default.] — One of the arts, of assoen. 
of a co. provided that “ The directors A other 
officers shall be indemnified by the co. against 
all costs, losses, A expenses incurred by them 
in or about the discharge of their respective 
duties, except such as may happen from 
their own respective wilful or wrongful act 
or default ” : — II eld: the above art. did not 
protect a director from liability for negligence 
resulting in loss to the co. — lie City of 
London Insurance Co., Ltd. (1925), 41 
T. L. R. 521 ; 69 Sol. Jo. 591. 

433. Add. Annotation : — As to (l) Consd. Shuttle- 
worth v. Cox (Maidenhead) (1920), 43 

T. L. R. 83. 

437. Add. Annotation : — As to ( 1 ) Refd. Biddulph 
A District Agricultural Soc. v. Agricultural 
Wholesale Soc. (1920), 95 L. J. Ch. 570. 

560. Add. Annotation : — Mentd. Bisset v. Wilkin- 
son (1920), 42 T. L. R. 727. 

568. Add. Annotation Refd. Humphrey A Den- 
man v. Kavanagh (1925), 41 T. L. R. 378. 

1 570. Add. Annotation : — Mentd. India Rubber 
Gutta Percha A Telegraph Works v. County 
Golf Co. (1925), 42 R. P. C. 225. 

635. Add. Annotation : — Mentd. Short v. Poole 
Corpn. (1925), 42 T. L. R. 107. 

642. Add. Annotations : — Mentd. Edwards v. Porter 
(1924), 41 T. L. R. 57 ; Jarvis v. Surrey 
County Council, [1925] l K. B. 554. 

652. Add. Annotation -Mentd. Bisset v. Wilkin- 
son (1920), 42 T. L. R. 727. 

660. Add. Annotations : — Mentd. Edwards v. Porter 
(1924), 41 T. L. R. 57 ; Jarvis v . Surrey 
County Council, [1925] 1 K. B. 554. 

663. Add. Annotation : — Mentd. Falcon v . Famous 
Players Film Co. (1925), 42 T. L. It. 91. 

666. Add. Annotation : — Mentd. He City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 


PART III. SECT. 7, SUB-SECT. 6. 

A. (a). 

358 i. To take up number subscribed 
for.)— P agreed to jmrehaye shares in a 
co. fi; HuhscribtMl to the memorandum 
of tiH.socn., but later anked tlie promoter 
to cancel his *• requirement a.’* l\v» 
mum* with ne\or entered in the register 
ot members : - -Held : P. was liable. — 
lil .1. II. ('HANDLER A' CO., LTD. (1926). 
1. L. K. 4s All. 580.— IND. 

PART III. SECT. 7, SUB SECT. 6.— 
A. (c). 

395 i. Hy transfer .] — An original 
subscriber of a co. can withdraw Ills 
subscription fir transfer his share at the 
first meeting of provisional directors, 
fir where a mujority of original incor- 
porators ure present & vote at the 
meeting such withdrawal doos not in- 
validate anything done at the mooting. 


— A‘c Gkokgk W. Griffiths Co., 11924) 
4 D. L. It. 1031.— CAN. 

PART III. SECT. 7, SUB-SECT. 6.— B. 

400 i. Misrepresentation by pro- 
moter — Not ground for rescission.] — 
Subscribers to the memorandum ot 
assoen of a co. cannot repudiate shares 
for which they have subscribed either 
on the ground that they were induced 
to join the co. by fraud or misrepre- 
sentation. or on the ground that the 
truth of the precedent representations 
made bv the promoters of the co. was 
a condition of the contract ; the truo 
remedy of the persons so defrauded is 
to sue for damages the persons -so 
defrauding them. — Petrotitk & Chal- 
i-knok Heaters, Ltd. v. Bodley, 
11924] N. Z. L. R. 102.— N.Z. 

PART III. SECT. 8, SUB-SECT. 1. 

1 i. .] — An advertisement 
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ottering the public shares in a co. for 
sale is a “ prospectus ” under sect. 2 
(14) of Indian Cos. Act (VII. of 1913). 

— PRAMATHA NATH 13ANYAI. 17 . KALI 

Kumar Dutt (1924), I. L. R. 52 Calo. 
440.— IND. 

PART III. SECT. 8, SUB-SECT. 3.— 
D. (o). 

■m. Under Criminal Code. , 8 . 414.} — 
The above sect, relates to the issuing 
of a written prospectus, statement or 
account by a director with the inten- 
tion of deceiving shareholders of a co., 
or of inducing some other person to 
entrust or advance property to the 
co, ; fit where deft, obtained subscrip- 
tions for stock of a co., of which he 
was a promoter, upon false oral state- 
ments : — Held : a convtetia* under 
that sect, was not justified. — XL v. 
Anderson (1924k $5 O- L- 3L 436.— 
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703. Add . Annotation Refd. Aylott r. West j 
Ham Corpn., [1027 J 1 Ch. 30. * 

738. Add . Annotation : — Refd. The Saxioava. , 
[1924] P. 131. | 

814. Add. Annotation : — As to ( 1 ) Refd. Jacobs v. ' 
Batavia & General Plantations Trust, [1924] . 
2 Ch. 329. | 

814a. Profit sharing deposit notes redeemable in j 
four years — Company bound to redeem.] — 

Pltf., in reliance upon a prospectus issued in 
Sept., 1920, by deft, co., hereinafter called ! 
“ the Trust,” applied for A had allotted to 
him subject to the terms of the prospectus 
four £100 7£ per cent, profit sharing deposit 1 
notes of the Trust. It was stated in the i 
prospectus that the notes would be paid oil j 
at 105 per cent, by four annual drawings, A, 1 
under the heading “ Earlier payments,” that 
the Trust retained the right to pay off at . 
105 per cent, all or any of the outstanding 
notes at any time on giving three months’ 
previous notice in writing, but that in the , 
event of the sale of the Trusts’ K. B. estates, 
further referred to in that prospectus, wliich 
according to the construction placed upon 
the prospectus by the ct. was not conlined 
to a side under a certain option of purchase 
referred to later in the prospectus, but i 
included a sale to anybody whomsoever, the 
Trust would set aside out of the proceeds of | 
sale a sum sufficient to redeem all the notes 
then outstanding, A the holders would be 
given an option of being then paid off in 
cash at 105 per cent, or of retaining their 
notes till the date of drawing. Each of the 
notes, which was in the form of the specimen 
note referred to in the prospectus, provided J 
that the Trust w r ould, as & when the principal 
sum of £100 became payable in accordance 
with the conditions indorsed thereon, pay 
to pltf. the sum of £105, A. was expressed to 
be subject to A. with the benefit of those 
conditions, which repeated the provisions 
contained in the prospectus for the redemp- 
tion of the notes by drawings A the option 
retained by the Trust to pay off the notes on 
notice, but did not refer to the promise by 
the Trust contained in the prospectus as to 
earlier payments in tho event of the sale of 
the Trust’s R. B. estates. The option to 
purchase referred to in the prospectus having 
lapsed A the Trust having contracted to sell 
the R. B. estates without having given notice 
to pltf. that his option to be paid off or to re- 
tain his notes had thereby become exercisable, 
A tho Trust having repudiated their liability 
to perform their promise contained in tho 
prospectus, pltf. brought an action to have 
the said liability of the Trust established A 
for an injunction to restrain them from 
dealing with the proceeds of sale without in 
the first place setting aside a sum sufficient 
to pay off the outstanding notes : — Held ; 
pltf. was entitled to the relief claimed on 
either of two grounds, namely, (1) that the 
entire contract was contained in two written 
instruments, namely, the deposit notes A 
the prospectus, the terms of which the ct. 


could reconcile by construing the promise 
in the prospectus as if it were inserted in the 
note as a proviso to come into operation, if 
A when the R. B. estates were sold, or (2) that 
the promise was a binding collateral contract, 
the consideration for which was the contract 
by pltf. to take up the notes, A that, as the 
terms of that promise A an animus contra- 
hendi on the part of pltf. & the Trust had 
been clearly proved, tho test laid down by 
Eord Moulton in llcilbut f Symons <fc Co. 
v. Bucklcton (see No. 1505) was satisfied.- 
Jacobs v. Batavia A General Plantations 
Trust, [1924] 2 Ch. 329 ; 93 L. J. Oh. 520 ; 
131 L. T. 017 ; 40 T. L. R. 010 ; 08 Sol. Jo. 
030, C. A. 

818. Add. Annotations : — Consd. AY Burton, 1 1927 1 
2 Cl». 1 32. Reid. J ubiloe Cotton Mills Official 
Receiver A Liquidator v. liewis, [1924] A. C. 
958. 

820. Add. Annotations: — As to (5) Consd. Ather- 
ton v. British Insulated A llolsby Cables, 
[1925] 1 K. B. 421. Generally , Refd. 
v. Read (1924), 131 L. T. 029. 

825. Add. Annotation : - Mentd. Eastwood A lloll 
v. Studer (1920), 31 Com. Cas. 251. 

827, Add. Annotation : Mentd. Gilbert r. Gilbert 
A Bougher (1927), 90 L. J. 1*. 137. 

839a. Company in voluntary liquidation.] 

— A reduction, reorganisation A increase of 
capital with a view to continuing to carry on 
the business of a co. can be directed by tho 
ct., while tiie co. is in voluntary liquidation, 
& all further proceedings in a voluntary 
winding up stayed.— He Walters (Stephen) 
A Sons, Ltd. (1920), 70 Sol. Jo. 953. 

1015. Add. Annotation : — Refd. lie North Polo 
lee Co. & Reduced, [1924] W. N. 131. 

1017. Add. Annotations : — Refd. He Dampney A Re- 
duced (1924), 08 Sol. Jo. 718 ; He North Pole 
Ice Co. & Reduced, [1924] W. N. 131. 

1018. Add. Annotations : — Mentd. He Dampney 
A Reduced (1924), 08 Sol. Jo. 718; He 
North Polo Jce Co. A Reduced, [1924] 
W. N. 131. 

1019a. Passing of special resolution — & confirma- 
tion by court.] — (1) The proper form of 
minute in petitions for reduction of capital is 
not as set. out in He Salinas of Mexico , 
[1919] W. N. 311, but should state that the 
capital has been reduced “by a special 
resolution confirmed by an order of the High 
Ct. of Justice.” (2) With regard to the 
form of notice of registration A ursuant to 
1908 Act, s. 51 (3), it is a sufficient com- 
pliance with the statute to give such notice 
in the short form approved in He Oceana 
Development Co . (1912), 5(5 Sol. Jo. 537, which 
removed tho objection to the length of the 
minute. — He North Pole Ice Co., J/td. A 
Reduced, [1924] W. N. 131. 

Annotation : — As to (1) Expld. Ite Dampney & Reduced 
(1924), 08 Sol. Jo. 718. 

1019b. .] — Where a petition for reduc- 

tion of capital does not involve A is not 
followed by any sub-division, consolidation 


967 i. Who are creditors 
315.— SCOT. 


PART 111. SECT. 10, SUB-SECT, 3.— G. (d) 1. 

Persons entitled to unclaimed dividends .} — Arizona Cornell Co., Petitioners, U‘J26] S. C. 

PART III. SECT. 10, SUB-SECT. 3.— G. (e). 
st. Function of court — What court must consider.} — lie Milia (E. W.),\Ltd., [1025] N. Z. L. R. 227. — N.Z. 
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or reorganisation of share capital, the old 
form of minute used in cases of simple 
reduction is correct, &; it is not necessary to 
state that the capital has been reduced by 
virtue of a special resolution, & with the 
sanction of an order of the High Ct. of 
Wo fe Co., Ltd. & 

(1924), 68 Sol. Jo. 718. 

1029. Add. Annotation : — Refd. Re JJarwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Cli. 487. 

1036. Add Annotation : — Refd. Re North Pole Ice I 
Co. & Reduced, [1924] W. N. 131. 1 

1036a. .] — Re North Pole Ice Co., i 

Ltd., & Reduced, No. 1019a, ante. j 

1080a. Company in voluntary liquidation.] — ' 

Jte Walters (Stephen) A Sons, Ltd., No. I 
839a, ante. 

1102. Add. Annotation : Refd. Parker A, Cooper 
e. Pending \ .lames (1926), 96 L. .1. Ch. 23. | 

1107. Add. Annotation : — Mentd. Re City Equit- | 
able Eire lnsce. (1924), 40 T. L. R. 853. 

1108. Add. Annotatioyi : — Apld. Re City Equitable 
Eire lnsce., [1925J Ch. 407. 

1114. Add. Annotation : — Mentd. Stapley v . Read 
(1924), 131 L. T. 629. 

1124. Add. Annotations : — Consd. I. R. Comrs. v . 
Doncaster (1924), 93 1,. J. K. B. 338 : Re 
Spoil*, Holt v. Hpeir, [I924J 1 Ch. 359; I. R. 
Comrs. v. Fisher’s Exors., [19261 A. C. 395. 
Folld. 1. H. Comrs. v. Wright (1926), 95 
L. J. K. B. 982 ; Re Taylor, W aters v. Taylor, 
[1926] Oh. 923. Refd. 1. It. Comrs. v. Burrell, 
119211 2 K. B. 52 ; Re Railways Act, 1921, 
Re Standard Charges Schedule (1925), 94 
L. J K. B. 364. 

1205. Add. Annotation : Distd. Pailin v. Northern 
Employers’ Mutual Indemnity Co., [1925] 2 
K. B. 73. 

1220. Add. Annotation: Dbtd. Sliuttleworth r. 
Cox (Maidenhead) (1926), 43 T. L. it. 83. 

1226. Add. Annotation : As to (2) Expld. Agricul- 
tural Wholesale Soc. v. Biddulph Si District 
Agricultural Soc., [1925J Ch. 769. 

1226a. .] • — Agricultural Wholesale 

Society v. Biddulph «Nr District Agri- 
cultural Society, No. 431a, ante. 

1230. Add. Annotation : Refd. Biddulph & Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 95 L. J. Ch. 576. 


1265. Add. Annotation : — Refd. Spencer v . Ash- 
worth Partington (1925), 94 L. J. K. B. 447. 

, 1411a. Where further Investigation required.] 

I — On an application under 1908 Act, s. 32, 

I by summons or motion, for the rectification 

] of the register, if there is some question in 

' dispute requiring investigation the practice 
is for the judge not to make an order ioe 
rectification but to make an order dis m issing 
the summons on motion & leaving it open 
to appet. to bring an action. — Re Greater 
Britain Products Development Corpn., 
Ltd. (1924), 40 T. L. R. 488, D. C. 

1435. Add. Annotation : Mentd. Bakei v. Archer- 
Slice, 1 1 927 J A. C. Ml. 

1446. Add. Annotation : — Mentd. Re Neville, 
Neville v. First Garden City, [1925J Ch. 44. 
1448a. Conversion of preference shares into 
ordinary shares — Whether alteration in status 
of shareholders.] — Where preference share- 
holders had the right to give six months’ 
notice* converting their shares into ordinary 
shares, A some ol them gave such notice less 
than six months before the co. went into 
voluntary liquidation : — lletd : such notice 
was valid A cited uni to eonveit their pre- 
ference shares into ordinary shares, A did 
not create an alt (‘ration of their status after 
the commencement of the winding up within 
1908 Act, s. 205. Rc Blaina Colliery Co., 
Ltd. (1926), 79 Sol. .To. 101. 

1472. Add. A?moiaiion Refd. Leeds Industrial 
Co-operative Soc. v. Slack, [1924] A. C. 851. 
1480. Add. Annotation: — Generally , Refd. Hum- 
phrey A Denman v. JKavanagli (1925), 41 
T. L. R. 378. 

1565. Add. Annotation : — Mentd. Jacobs p. Batavia 
A General Plantations Trust, [1924 ] 2 Ch. 329. 

1589a. Statement by agent — That application 

purely formal.] — E., acting as agent of pltf. 
co., represented to deft, that the co. owned 
valuable rights over certain mines in China, & 
deft, agreed to go to China A investigate A 
make a report upon the properties, A lie 
signed an application form lor 2,000 £1 
shares upon a representation by E. that the 
application was purely formal, A dett. paid 
£250 on allotment upon a representation by 
E. that the payment was for an option on 
250 shares to be bought by deli., if he so 
desired, on his return from China. The 


PART III. SECT. 17. SUB-SECT. 1. 

A. (a). 

b i. 1 Ildd prisons. w ho, 

intending 9* become slnuHioltlns m <i 
pioposed co , liml sinned A sen led a 
** siilist ulieth ugieoment . ' weie not 
sin ndioldeis 10 llii i mun ( om-\ . i 
Li ~ L It IM . , 

O. L It iss CAN. 

PART III. SECT. 17. SUB-SECT. 1.— 

B. (a) i. 

• i. .1— Where the 

ovidonco was not conclusive : — lit hi : 
in the circumstances A.’s agreement 
for oniployinont stood by itself, A his > 
status as a shareholder, which was | 
established by what ho hud done i 
omitted to do, was not alloc tod — He 
Huff Pressed Hhick Co. (1924), 50 i 
O. L. It. 33.— CAN. j 

o i. Balance to be paid on com- 

mencement of vndtrtakinp by company .] 
— A. added on the foot of an applica- 
tion for shares the words : " Tide sub- 
scription is Riven on the understanding 
that 1 am to bo called upon for the 
balance of tlio money when building 
operations commonco ” : — Held : this 


stipulation hud nothing to do with 
his becoming a hhaieholdei ; A failure 
of tin* co. to commence building did not 
entitle A. to rescind his contract. — 
He Na’J rival Stadium, Ltd. (1921), 
55 O. L. H. lid).- CAN. 


f >• — .] — A. relied, as 

cut it liner lnm to loscission, upon the 
non-fultllmont of a condition that a 


stituted A. a sliorelioldcr tn precsenh. 
tz tht* condition should be treated 
morel v as a collateral obligation on the 

E urtot the eo . — He Nation al Sr vdium, 
ID. (1921), 50 O. I,. It. 1 91). — CAN. 


PART III. SECT. 17, SUB-SECT. 1.— E. 

d 1. — **— Not after election to retain 
shares .] — -McDonald r. Wairakki, 
Ltd., Ul»24] N. Z. L. It. 201.— N.Z. 


PART III. SECT. IV, SUB-SECT. 1.- 

G. (a). 

1553 vi. .1 — Milnk v. DuttiA 

Hosiery Mills, Ltd.. 11925] 3 1).LJ 
725 ; 57 O. L. It. 22h.--CAN. 

1553 vii. — . 1 — I' vthksoopk Uvic 
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I L 1927 J \pp. 1>. 2 <)> s. AF. 

| PART III. SECT. 17, SUB-SECT. 1.— 
G. (b). 

j sa Heprtst ntation must have induced 
contnut J -MutniMi l Mint Farmfiis 
Ltd. r Dkkjl, 

1 D L. It. 37 < , 52 A*. B. K. 42. — CAN. 

PART III. SECT. 17, SUB-SECT. 1.— 

G. (c). 

| 1568 ii. .} — Deft., director 

of a co., without putting his signature 
to any written document, made 
i fraudulent misrepresentations as to 
the liuancial position of the co., whereby 
pltf. was Induced to apply 6z pay for 
I shaics : — Held : Lord Teuterden’s Act 
had no application to tlio oaso, & pltf. 
was entitled to recoAer from deft, the 
I amount paid for the shares. — D lamanti 
i v. Mauillli, 11923] N. Z. L. R. 663. — 
N.Z. 

I. Read now "1588 i.” 

I g. Head now 

1588 iii. .] — Pktrotitk 

, & Challenge Heaters, Ltd. v. 
1 Hod ley. No. 400 i., ante. — N.Z. 
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shares were allotted to deft, at a meeting at j 
which E. was in the chair, but no notice of 
the allotment was sent to deft. Deft, went 
to Cliina & pltf. co. alleged that he returned | 
to England without obtaining any informa- 
tion. Deft., on the other hand, alleged that 
E.’s representations were false that the 
mining rights were valueless. In an action 
in which pltf. co. in liquidation claimed , 
{inter alia) £1,750 for unpaid calls on the 
shares, the trial judge held that as deft, 
intended only to take an option on the si iaros 
6i had never contracted to take them tho ! 
action failed : — Held : although E. was an 
agent of pltf. co. to come to an agreement 
with deft., yet by reason of E.’s fraudulent 
use of the application form signed by deft, 
the latter could not be treat ed as having 
agreed to take the shares, & the decision of 
the trial judge must be afllrmcd.— HUMPHREY 
A: Den. man. Ltd. (In Liquidation) v. 
K AVANAdH (1925), 11 T. L. It. 378, C. A. 

1654a. What amounts to. In .Ian. 1920. 

K. applied, on a hum supplied to lum 1>> 

\ .. lor 100 shares in a co. about to |>e tornied 
On Apr. 11. Y, purported to traiisler to K. 
100 shares, hut the transfer did not speed) 
the denoting numbers of the shares < oin- 
prised therein. \t a meeting ol the directors 
Jield on Api. 10, a resolution was passed 
purporting to allot all the shares the co. ' 
At that date the eo. had not issued a 
prospot t us oi tiled a statement in lieu 1 hereof, i 
On \pi . 20, 1 lie statement in lieu ol prospot t us ! 
was tiled . \t a meeting ol the directors 
held on \pi. 30, the tidhstci hom ’S . to K. 
earn** before the boaid. A a resolution was | 
passed apprising tlie transfer A directing i 


that a sliare certificate should be forwarded 
to K. Subsequently K. was registered a 
member of tho eo. Tho oortitioate, dated 
May 2th was sent to, A was accepted by, K. 
On dune S a bonus, declared at the mooting 
of Apr. 30, was paid to, A was accepted bv, 
K. lv.. as purporting to be the owner of 
tin* allures, attended a mooting of share- 
holders on Mar. 21, 1921. Subsequently the 
eo. went into liquidation, A K.. on whose 
shares there was a linbilitv of 10s*. per shaft*, 
then denied being a shareholder, contending 
that the allotment of shares to Y. was void 
under 1 90S Act. s. S2 : Held : (1) although 
t lie allotment to \ . w as \ oid, K. was a member 
of t he eo. at t lie commencement of the winding 
up, there ha\ing been no agreement between 
him A th<* eo. until \pr. 30. when the eo. was 
legall) in a position to allot shares; (2) in 
am e\ent, in view of his subsequent conduct, 
lie was estopped from deriving that he was a 
member ol the eo !U liuuTON (.1 \MEs) A 
Sons, Ltd., |I927| 2 (Mi. 132 ; 90 L. d. (Mi. 
157 ; 1 37 L. T. 50 1 ; 71 Sol. do. 191. 

1746. Add. Annotation : — Refd. lie City Equitable 
Eire Insce., [1925J (Mi. 107. 

1794. Add. 1 nnotafion : Apld. K redd hank ( Missel 
G. in. b. 11. v. Seb<*nkers, (1927| 1 K. II. S20. 

1814a. “ Initial share issue Meaning.] — Gas 

Metkk Co., Ltd. v. Diaphhaum & General 
Leather Co., Itth. (1925), 41 T. L. K. 342. 

1817. Add. Annotation : -Generally* Refd. Rid- 
dulpli & District Agricultural Hoc. v. Agricul- 
tural AV hoi (*salo Hoc. (1920), 95 L. d. Oh. 570. 

1821. Add. Annotation : — As to (1) Consd. Agri- 
c ultural Wliolcsah* Hoc. v. Biddulpli & Dis- 
trict Agricultural Hoc., (1925J Ch. 709. 


PART III. SECT. 17. SUB-SECT. I. - 

G. (d). 

r i. - -.1 -Tim sts N (iIauavji.k 

i'o. v Smith, 1 1 1)24 ] 2 1). L R. 211 . 
51 o L. Ji. HI , 4 C. B. K. 1 Do.— 

CAN. 

r ii. — .] -7*7 Nationai ^i’adu m, 
Lid. (19241, 55 O L. R. 1 i»i>. — CAN. 

PART III. SECT. 17, SUB-SECT. 2.— 

B. (a). 

f i. - — .] — Where a contract to 
purchase shares was entered into 1»3 
one of two partners of u tiuditig firm, 
without authority express or implied. 
Sc owing to u rlene.iJ error the llrm 
was not ent<*red on the register of 
members A: tho name of the other 
partner alone was entered '—Ilrfd: 
t lie latter was nev» r under nn> liability 
to 1 lie co. Sc could not hi' made a 
contributory — Masecar v. McKenzie 
Sc So v, 11921 J 2 I). L. It. 1242; 2 

WAV R. 621. -CAN. 

PART III. SECT. 17, SUB-SECT. 3. A. 

f i. - - | Mlotment is tin accept - 

unee hv a eo. ol .in oiler to take share-, 

- iMl’LKIM. lt\NK oi Cvsvdv r , 
ltj.wK ru.rJM .5 D L li ids, 59 
(>. L It. 20 , niritntu. 119211 It D L. K 
isb , 57 () 1. li. 203 CAN. 

PART III. SECT. 17, SUB-SECT. 3.— 

C. la). 

1654 l. -lllolntt ut In Jm t dati no nt m 
Inn of jiru.sjtt riot. pint j /ft Id: in- 
effective 1o charge persons who had 
signed u “ subscribe! s’ agreement.” - 
la Bluebird roars . 1/ru., Li 920] 
2D. L. li. (“I; .A() L. li 1 "0 — CAN. 

td AppluaUon btjurn compliance 1 
with Sale of Shares Act — Atlotmint after 
compliance with Ad ] — Befou a co. had 
obtained the certificate tequired by 
Sale of Shares Act, & before its agent 
for the sale of shares had been licensed 1 


thereimdei, un agent thereof obtained 
an application for shares. The shales { 
were allotted alter the eertiticate A 1 
lieciHO wen* Issued. Sc the shareholder , 
paid scveial sums on tho notes given , 
toi tin* shurcs A: appointed |>iomcs at 
ditlen nt times to vote Tin* slum- ' 
hohier did not know until aftci n wind- 
ing-up ordei hud been made I hut tin* 
Act had not been complied with at 1 
t he time of hH application —7 hid • he i 
was not entitled to hu\o his name re- 
moved from the list of emit n hut ones. 

7*7 Great North Jnmtiam ic Co, 
i’MNTEK’H case, |192f.J 2 J>. L. It. 
77 S ; 11925] i VV. W. Ii. 1119, 21 

Alta L 1*. 320 ; nrs(j., IJ925] 1 

W. W. li 7.1 2- CAN. 

PART III. SECT. 17, SUB-SECT. 3.— 

D. (a). 

sf. Allohnnil on terms other than 
those in ajipheat ion .1 — Where on allot- 
ment of shares wuh made on terms 
differing substantially from those con- 
tained in the application : — llild : as 
tin* allottee ho far from accepting the 
allotment virtually repudiated it, lie I 
could not he hold liable on tin* ground 
that tho shares were duly allotted to 
him. — W hittle v IIe\let, 11921] , 
App. J). 13h. — S. AF. 

sg. AUotninil fraud on rnmjnmi / — 
f'ornpan]/ not hound io r< pudialc.\ — He , 
Sr.v Rat Manufacturing Co, Ex p. 
Hiickk rT Sunk, Lid., I1925J J 
D. L It. 1204 ; 5 C. B. It. 2S0 ; ajfn , 
[1924] 2 D. L. It. 1055 ; 4 C. B. It. 
015.— CAN. 

PART III. SECT. 17, SUB-SECT. 3.-- 

E. (d). 

1737 i. Tiereipt by a J loiter immaterial 
- Eoshna sufficient . \ — Howron v. ('row 
(ONT.) # 11925] 1 I>. L. R. 495.— CAN. 

PART III. SECT. 17, SUB-SECT. 3.— G. 

g i. Son -cam pi tana with Salt I 
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ill .1,1. n .S 1/.. I'll.l (r 1 7 .7 ) I 

Mlotmenl vonl, \ not mctclv void- 
able. \ w lien* a pmehaset ol sliinvs has 
not done an\ t lung trom w Inch an agree 
ment to kef* 1 1 \ pay lot them can he 
implied, In* can even nllei a winding- 
up oi del , repudiate the purehasn N 
simcessf ullv insist being placed on tin* 
list ol eont nhiitoi les, where he only 
h, came ayyaie, altei tin* yyiuding-up 
order, that tin- above Act was not 
complied wnlh Hi Nnitru Wi> i’kus 
Tim si < ’<» . Hi IUcAmmll r North 
V\ i -hern Tiu si Cii , 1 1920] *t D li It. 
t • 1 2 , | 1920] s (' |{ ||2 CAN. 

PART III. SECT. 18. SUB-SECT. 3. C. 

t i. I An allollce 

/hid. entitled to rcl\ upon tin* 
< ei t ideates showing the stock given 
him to he Lilly paid up, w bethel in 
laet it was actually paid lot oi not. 

Hi .*si iTLii.s, Ltd , (’vnvdivn Crkdii 
.MIAN Tin s i Assorv i Cvldwell, 
f 1 920 1 I I) L. Jt. b2 1 , 5b N. S. It 
399 CAN. 

PART III. SECT. 20, SUB-SECT. 1.- A. 

1 i. Issue for future sennets to In 

rendered J- Delta, procured the incor- 
poration of pltf. eo , Sc made un agree- 
ment with the original directors, who 
were merely the nominees ol (lifts., 
that, as consideration tor Hcrvjees 
vvhh h they promised to perform, (lefts, 
should leeeive practically the whole of 
i tlie common allures oi tin* capital Hlock 
of pltf. co. as fully paid shares : — 
If dd : the transaction wow vltra vires 
ol pltf eo — Toronto Finance Corpn. 
Sc Cook r. Bankjvo Service Coupn., 

I !92C.| I li. L. It. 300 ; 59 O. L. R. 278. 

CAN. 

1 ii. - .1 Auditorium, Ltd. v. 

hi VLsDi.N, I1920J 4 D. L. R 978: 59 
(>. L. R. 190. —CAN. 
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1851. Add. Annotation : — Mentd. Druce v. Hall- 
way Clearing House (1925), 133 L. T. 614. 

1923. Add. Annotation : — Refd. Excess Insce. v. 
Mathews (1925), 31 Com. Cas. 43. 

1964. Add . Annotation : — Mentd. R. v. Lancashire 
JJ. t Ex p. Tyrer, [1925J 1 K. B. 200. 

2026. After this case add the following new sub- 
section : — 

Sub-sect. 3 a. — Under Companies (Consolida- 
tion) Act, 1908, s. 88. 

See case infra. 

2060. Add. An notation : — Refd. Kreditbank Cassel I 
G. m. b. IT. v. Sehcnkers, [1020] 2 K. B. 450. . 

2070. Add. Annotation : — Overd. Spencer v. Ash- ' 
worth Partington, [1025] 1 K. B. 589. i 

2070a. .] — Where the owner of shares in a \ 

co. sells them there arises out of the contract ( 
of sale an implied promise by the purchaser 
to indemnify his vendor against all calls that 
may be made upon him in respect of the 
shares at any future date, whether made 
while the purcl laser remains entitled to the 
shares or after he has parted with them to a 
sub-purchaser ; & it makes no difference in 
that respect that the transfer which the 
vendor delivers to the purchaser in completion 
of his contract is executed in blank. — 
Spencer v. Ashworth Partington & Co., 
11925] 1 K. B. 589 ; 04 L. J. K. B. 447 ; 132 

' L. T. 753, O. A. 

2072. Add. Annotation: — Refd. Spencer v. Ash- 
worth Partington, [1925} 1 K. B. 589. 

2087a. Sale by transferee to sub-purchaser.] — I 
Spencer v. Ashworth Partington & Co., | 
No. 2070a, aide. 1 

2100. Add. Annotation : — As to (1) Consd. He i 
Darwen & Pearce, Associated Paper Mills v. ' 
Bames (1920), 95 L. J. Oh. 487. 

2169. Add. Annotation : — Mentd. He City Equit- 
ablo Fire Insce., [1925] Ch. 407. 

2174. Add. Annotation : —Refd. Hhuttlewortli v. 
Cox (Maidenhead ) (1020), 43 T. L. It. 83. 

2178. Add. Annotation : — Mentd. Hall i\ I. It. 
Comrs. (1920), 135 L. T. 750. 

2179. Add. Annotation: — As to (1) Refd. Bank of 
JN. T. Butterfield r. Golinnky, [1920J A. C. 733. 


2217. Add. Annotation : — Consd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 689. 

2228. Add. Annotation : — Refd. Spencer v. Ash- 
worth Partington (1925), 94 L. J. K. B. 447. 

2334. Add. Annotation : —Mentd. Republics de 
Guatemala v. Nunez, [1927 J 1 K. B. 069. 

2343a. .] — Spencer v. Ashworth Parting- 

ton & Co., No. 2070a, ante. 

2344. Add. Annotation : — Consd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 

2344a. As between transferee & other share- 
holders.! — The holders of shares, bought in 
open market, although they may have been 
fraudulently issued by the directors, cannot 
on that ground claim relief against ihe other 
shareholders, whatever may be their lights 
Ac remedies against the* directors.— -Ate 
Mexican At South American Co., Grise- 
wood & Smith’s Case, I)e Pass’s Case (1859), 
~ - G. Ac .7. 511 ; 28 L. J. Ch. 709 ; 33 L. T. 
O. S. 322 ; 5 Jur. N. H. 1191 ; 7 W. Jt. 081 ; 
45 E. It. 211, L. JJ. 

^innotaitons . -Consd. R( Atliemrum Life Assee. Sot.*., 
I'himiuok’s Chmo (I860), John. 711; JO Phtenix Lite 
Assoc., E i j). Hatton (1802), III L. J. Ch lUII , JO J>is- 
eoverers Finance < \»i pn.. i 1 DOS J 3 (’ll. 1 1 J Refd. JO Royal 
British Rank, Mixer’s Cuse (1850). 4 Re G. A: J. 5 70; 
JO Mexican K' Soul li Anieiieau Co., CostelloV Case (i860), 
2 Re (J F. .Sc J. .*10*2, 10 Kigali* Mvv>u Mining Co., 

Alexander’s (’use (18(51), It L. T. 883 : Hr Consols lusce. 
Assocn., RenhnniN Case (180, ' >). 11 Jm. N. h. 381 : JO 
National l‘ro\innal JUarino insce.. El />. Parker (1867). 
2 <’h. App 0S5 ; JO Smith, Knight. Weston’s C’ase (1868), 
L. R. 6 Eq. 23 k ; Sparkman r. E\uiis (JH6S), l‘J L. T. 
I r.l ; JO Asiatic Ranking Co., Ex p. Collum (1866), 21 
L. T. 350 ; JO Rank of Hindustan, CJnnu A Japan, hx j>. 
Kintrea ( 1 S(iJi). 0 Ch. App. 65 , 10' ('onsols Inset*. Akkocii 
: : ■ use (1S70). L. H. hi Jflq. 476 ; 10' . , ■ * 

Knight. Rattle's Case (I87t)). Id) L. J. Ch. 361 
Fuiopouri Rank. Masters’ Case (1871 ), 7 Ch. App ‘26*2 ; mo 
(Heat \\ heal Rusy .Mining ( *o.. King’s Case (1871), 46 
L. ,1. Ch. It 61 , 11. c. Lam bourn Valiev liy. (18S8), ‘2*2 
Q. R. J>. H*I1 ; JO J >iseo\ erers Finance Corim , Lindlar’s 
Case. [1 6 10 J 1 Ch 111*2. 

2389. For the paragraph in the original volume 
substitute the following paragraph : — 

Board equally divided.] — Under an art. 

equivalent to Table A, art. 22, the extrix. of 
a deceased member of a co. had the right to 
bo registered as a member, subject to the 
directors* absolute discretionary right to 
docline such registration. At a board meet- 
ing of the two directors to consider the 
extrix.’s application for registration, one 


BJ. JSHUt of slturiS O'* bonus. 1- III 1(1 • I 
co. agreeing to issue t won tv -one 
shares A seven common 
shares both full> paid, on receipt of 
onlv the par value of the (wont > -one 
preferred shares, was mu king an agree- 
ment to issue shares at a discount, 
which was ultra circs A could not bo 
■li forced. Acnrioiumi. l. m. v. Lumh- 
»K\. 1 1 626 J 1 l>. L. R. 676 . 66 O. L. R. I 
CAN. 


PART III. SECT. 20, SUB-SECT. 2.— 
C. (b) ii. 

1856 i. Issue to director — For services 
rendered — On resolution of shareholders 
— Application of surplus assets. I — 
Whore there was a surplus available 
for distribution by way of dividend I 
_ „ ‘ i, A it was open to j 

the shareholders if unanimous to deal 
with it as they might think fit; — 
Held: no creditor could object, & 
overy shareholder would necessarily 
bo estopped by his own conduct. — 
lie I)oiu?NVYKNi>a, Ltj»., 116*24] 3 

1). L. It. 118 ; 65 O. L. It. 413.— CAN. 

PART III. SECT. 20, SUB-SECT. 3a. 
sk. Filing of contract — Time for 
filing — Extension of time .) — Whero the 


failure to comply with 1668 Act,s. 88, 
was duo to inadvertence A when tho 
irregularity was discovered tho con- 
tract was reduced to writing but 
more than throe years after the proper 
date for tiling, & tho co. presented a 
petition for extension of time : — Held : 
merely to grant relief from the pre- 
scribed penalty would bo an insufllcient 
rnmnitr Hr tlm time fnr llllmr was 

c A wjuunu. nt i\ 

7 110941 s; p> 99*> SrftT. 

PART III. SECT. 21, SUB-SECT. 2. 

2053 i. Must state amount of call — d 
time <P place of payment. J — Pjonkkr 
Alkali Works, Ltd. r. AMmrimiy 
\iJ2.i>, I. L. il. 

■ii xitiiu. iwi,- inu. 

PART III. SECT. 23 SUB-SECT. 1. 

g i. Agreement binding — Com- 

pttny entitled to refuse to register 
transfer .1 — Ontario .1oc*rky Club, 
Ltd. e. MoRiupk. (1627] A. C. 616; 
137 L. T. 751 , 1*. (’. CAN. 

PART III. SECT. 23, SUB-SECT. 2.— 
C. (a). 

I <J 1. KJH JUU 

take up shares .] — 

Re BiciTisu Pk mojLKU.vid, Ltd. (R.C.), 
I [1625] 1 W. W. K. 230.— CAN. 
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) PART III. SECT. 23, SUB-SECT. 3.— 

D. (b). 

2331 ii. .] — Abdul Vailad, 

ktc. v. Hasan’alli Atibiiat, 

(1625), 1. L. K. 50 Rom. 226.— Inu. 

, PART III. SECT. 23, SUB-SECT. 4. 

I 2344 i. Inter st. Ti ouster subjtct to 
until rstanduig as to osstts oj i 
j Transferee bound. 1 — Re 

N. S. il. 378 - -CAN. 

1 PART III. SECT. 23, SUB-SECT. 5.- 

i B. (a). 

I b i. . ] — A provision in the charter 

J of a co. incorporated under Ontario 
1’os. Act, that “ the shares of tho co. 
shall not be transferred without the 
consent of tho board of directors ” 
is valid. — Re Phillips 6c La Paloma 
SWKET6, Ltd. (1921), 66 D. L. R. 577 ; 
51 O. L. K. 125.— CAN. 

j PART III. SECT. 23. SUB-SECT. 5.— 

I B. (b) ii. 

2373 ii. .] — Rc Phillips & 

La Paloma Sweets, Ltd. (1621), 
66 D. L. R. 577 ; 51 O. L. R. 125.— 

CAN. 
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director proposed & the other opposed 
registration. The board being equally 
divided, & there being no casting vote, the 
proposal was not carried, & the secretary 
was instructed to write to the extrix.’s solrs, 
accordingly & to return all the documents, 
namely, a transfer by the extrix. to herself, 
certificates & registration fee : — Held : the 
board’s right of declining registration required 
to be actively exercised by a vote of the board 
• ad hoc, & the mere failure to pass tho proposed 
resolution for registration was not a formal 
active exercise of the right to decline ; the 
extrix.’s absolute right to registration there- 
fore remained intact, & the register must 
be rectified accordingly. — Re Hackney 
Pavilion, Ltd., [1924] 1 Cb. 270 ; 93 

L. J. Ch. 193 ; 130 L. T. 658. 

2463. Add. Annotation: — Refd. I. It. Comrs. v. 
Allan (1925), 9 Tax Oas. 234. 

2523. Add. Ann oiation DIstd. lie Park Ward, 

[1920] Oh. 828. 

2578. Add. Annotation : — Refd. Shuttleworth v. 
Cox (Maidenhead) (1920), 43 T. L. It. 83. 

2580. Add. Annotation : — Dbtd. Shuttleworth t>. 
Cox (Maidenhead) (1920), 43 T. b. It. 83. 

2593. Add. Annotation Mentd. Public Trustee 
v. Elder, [1920] Oh. 770. 

2637. Add. Annotation : — Refd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 

2646. Add. Annotation : — Refd. Ellis Trustee v . 
Dixon- Johnson, [1924] 2 Ch. 451. 

2662. Add. Annotation Generally , Mentd. Spen- 
cer v. Ashworth Partington, [1925] 1 K. B. 589. | 

2669. Add. Annotation ; — Refd. Ellis Trustee v. 
Dixnn-Johnson, [1924] 2 Ch. 451. 

2690. Add. Annotation Generally , Mentd. Ellis 

Trustee v. Dixon-,1 ohnson (1924). 131 L. T. 
652. 

2703a. No lien conferred by articles of associa- 

tion.] — Bye-laws of applt. bank, made under 
its Act- of incorporation, provided: (44.) 

“ the directors may decline to register any 
transfer of a share made by a share bolder 
who is indebted to the bank ” ; (57.) “ the 
directors may deduct from the dividends 
payable to any shareholder all sums of money 
due by him to the bank on account of calls 
or otherwise.” In Nov. 1924, the registered 
holder of two sliares assigned them in writing 
to resp. as security for money due ; he 
executed no transfer but deposited the share 
certificate with resp. In May 1925, the bank, 
which had no notice of the assignment, 
obtained judgment against the shareholder 
for money due from him, & seized the shares 
in execution. There was no evidence that the 


shareholder’s liability to tho bank existed 
at the date of the assignment : — Held : the 
bye-laws gave ilio bank no lien on the shares 
for tlie debt to them, & resp. was entitled 
under the assignment to a charge in priority 
to the bank’s rights under the execution. — 
Bank op N. T. Buttkkfield «Sc Son, I/ti>. v. 
Golinsky, [1926] A. (\ 733; 95 L. J.P. C. 
162; 135 L. T. 58 4, P. C. 

2793. Add. Annotation - Refd. Tie Darwen & 
Pejtrcc, Associated Paper Mills r. Barnes 
(1926), 95 L. .1 . Ch. 487. 

2799. Add. Annotation : — Refd. Re Darwen <$r 
Pearce, Associated Paper Mills y. Barnes 
(1926), 95 L. J. Oh. 487. 

2850. Add Citation : — 13 Mans. 316. 

2854. Add. Annotation : — Refd. Neuschild v. 
British Equatorial Oil Co., [1925] Ch. 346. 

2879a. .] — (1 ) A private co. was governed 

partly by special arts. At partly by Table A. 
Table A, art. 70, fixed the qualification of a 
director as “ the holding of at. least one 
share.” Special art. 20 empowered the 
directors to appoint any other ” qualified 
person ” either to fill a casual vacancy or as 
an addition to the board. At a full board 
meeting on Saturday, Nov. 14, transfers of 
shares to two outsiders were duly passed for 
registration, after which the transferees were 
forthwith elected directors. The transfers 
were registered on the following Monday - 
Held: though before their appointment the 
transferees had acquired an absolute right 
to registration, they were not ” qualified 
persons ” before actual registration, A their 
appointment as directors was invalid. 

(2) A director was due to retire by rota- 
tion at the annual general meeling on 
Wednesday, Nov. 11, A part of the business 
of which notice was given was the election 
of a director in his place. Tin* retiring 
director’s re-election was moved at tin* 
meeting, but the matter, though discussed, 
was not finally dealt with, K the meeting was 
adjourned successively to Thursday, Nov. 12, 
Saturday, Nov. 14, & Tuesday, Nov. 17. 
At the last adjournment the original motion 
for the retiring director’s re-election was put 
A lost, A another shareholder was proposed 
& elected in his place : - Held : ns the 
adjourned meeting was merely a continuation 
of the original meeting at which the question 
of the retiring director’s re-election or re- 
placement was considered, tin* proceedings 
were in order, A Table A, art. 82, had no 
application. (3) Semiile : Table A, art. 82, 
only applies to a ease where the retirement 
of a director by rotation A tin* necessity lor 


PART 111. SECT. 23. SUB-SECT. 12,— 
A. 

2456 i. Tmss of right to impeach — 
Transfer acted on by parties dr company. ] 
— Wairakei, Ltd. t>. Cleave, I1U25] 
N. Z. L. R. 624.— N.Z. 

PART 1IL SECT. 23, SUB-SECT. 14. - 
A. 

2521 i. Contract for sate of shares — 
Ref ore present ation of petition — Whether 
tout. J — A share being & jus in personam , 1 
the more fact that liquidation has . 
intervened cannot, in tho absence of u 
clear agreement to that effect, prevent , 
enforcement of a purchase of shares 
concluded at a prior date, tho pur- 
chaser taking the chance of any 
depreciation in market value moan- 
while. — U nion Shark Agency Liqui- » 


patorh v. Hatton, 
240.— S. AF. 


[1027] App. I). 


PART III. SECT. 23, SUB-SECT. 15.— 
A. (b) i. 

si. Purchase in name of infant - 
Whether compleU gift of shares to infant. | 
—A father purchased, with his own 
funds, shares in a co. in name of hits i 
, then a pupil. Tho son’s name was ; 
entered in the co.’s register as propiietor t 
of the shares, & dividend warrants in j 
respect of them were issued in name of i 
the sou ’--Held : the gift of the share*, 1 
had bcou completed by the retention 1 
of tho son's name in the co.'s r<*glstcr 
after his attainment of minority 
Inland Revenue Comiw. #\ Wilson, 
[1927 J 8. C. 733.— SCOT. 
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PART III. SECT. 24, SUB-SECT. 6. 
2645 i. If h ether gift cuntpldt .J — 
Gifts of shares : — Held : nol complete 
until at least the transfer- wen hand* d 
to tho respective transferees — ( 'om- 
MiSSiONICR OK STAMPH V. TOPI), 11924] 
2$. Z. L. It. 3i5. — N.Z. 

PART III. SECT. 27, SUB-SECT. 5. -A. 

m i. Plea of limitation.] — Habib 

Rouji v. Standard Aluminium & 
Brake Works, Ltd. (1925), 1. L. n 
49 Bom. 715.— IND. 

PART III. SECT. 28, SUB-SECT. 1.— D. 

c. Add “ varied, 38 O. b. 11. 414 ; 
33 1). h. Ii. 487." 

PART III. SECT. 28, SUB-SECT. 2.- A. 
*. Add " varied , 9 A. R. 620." 
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his re-clcction or replacement is entirely lost 
sight of at the annual meeting. — SPKNCEK v. 
Kennedy, |192(»J Ch. 125 ; 95 h. J. (Jh. 240 ; 
151 E. T. 591 . 

2895a. Transfers of shares passed before election — 
Transfers not registered until after election.] — 

iSpkm icu v. Kennedy, No. 2S79a, ante. , 
Biddulpli *fc Dis- 

ti nt Agricultural Hoc. v. Agricultural Whole- ' 
sale Soc. (1920), 95 E. J. (Jh. 570. 

2944. Add. Annotation Refd. lie City Equitable 
Eire Insce. (1921), 40 T. JL. K. 853. 

3005. Add. Annotation : — Generally , Mentd. Per- 
forming Eight Soc. v. Mitchell & Booker 
(Palais I>e Danse), [1924] 1 K. B. 702. 

3014. Add. Annotation : Distd. Williams v. 
Pari on, | 1927| 2 ('h. 9. 

3033. Add. Annotation : - Consd. British America 
Nickel < V>rpn. e. O'Brien, [1927] A. ( 309. 

3037. Add. Annotation : — Mentd. Deeds Industrial 
Co-operative Soc. v. Slack, [1 924] A. (J. 851. | 

3044. Add. Annotations : — Mentd. 1. 31. Comrs. j 

Cornish Mutual Assee. (1924), 41 T. L. K. | 
70 ; South I lobar Jtv. v. 1. It. Comrs., [1925J 
A. C. 470 ; He Debtor (No. 3 of 1920) (1920), 
135 1 4 . T. 089. 

3059. Add. Annotation : Apld. He City Equitable 
Eire Insce., [J925J Ch. 407. 

3059a. - .] — ( 1 ) The manner in which the 

work of a eo. is to be distributed between the 
board of directors & the stall’ is a business 
matter to be decided on business lines. The ■ 
larger the business carried on by the eo. 
the more numerous & the more important the 
mutters that must of necessity be left to the 
managers, the accountants, & the rest of the 
stall. i 

( 2 ) In ascertaining the duties of a director | 
of a co., it is necessary to consider the nature I 
ol the eo.’s business & the manner in which I 
the work of the co. is, reasonably in the 
circumstances & consistently wbth the arts, 
of assocn., distributed between the directors 
A the other officials of the co. 

(3) In discharging those duties, a director , 

{a) must act honestly, & (b) must exercise | 
such degree ol bkili & diligence as w T ould 
amount to the reasonable care which an 
ordinary man might he expected to take, in . 
tlu' circumstances, on his own behalf. But, ' 
(c) he need not exhibit in the performance 1 
of Ins duties a greater degree of skill than j 
may reasonably be expected from a person I 
of his knowledge <fe experience ; in other 
words, he is not liable for mere errors of 
judgment ; ( d ) he is not bound to give 


continuous attention to the afTairs of his co. ; 
his duties ai*e of an intermittent nature to be 
performed at periodical board meetings, & at 
meetings of any committee to which he is 
appointed, & though not bound to attend 
all such meetings he ought to attend them 
when reasonably able to do so ; & (e) in 
respect of all duties which, having regard to 
the exigencies of business & the arts, of 
assocn., may properly be left to some other 
official, he is, in the absence of grounds for 
suspicion, justified in trusting that official 
to perform such duties honestly. 

(4) A director who signs a cheque that 
appears to be drawn for a legitimate purpose 
is not responsible for seeing that the money 
is in fact required for that purpose, or that 
it is subsequently applied for that purpose, 
assuming, of course, that the cheque comes 
before lam for signature in the regular way, 
having regard to the usual practice of the co. 
A director must of necessity trust to the 
officials of the co. to perform properly & 
honestly the duties allocated to them. 

Before any director signs a cheque, or 
parts with a cheque signed by him, he should 
satisfy himself that a resolution has been 
passed by the board, or committee of the 
board, as the case may be, authorising the 
signature of the cheque ; A where a cheque 
has to be signed between meetings, he should 
obtain the confirmation of the board subse- 
quently to his signature. 

The authority given by the board or com- 
mittee should not be for the signing of 
numerous cheques to an aggregate amount, 
but a proper list of the individual cheques, 
mentioning the payee <te the amount of each, 
should bo read out at the board or committee 
meeting & subsequently transcribed into the 
minutes of the meeting. 

(5) It is the duty of each director to see 
that the co.’s moneys are from time to time 
in a proper state of investment, except so 
far as the arts, of assocn. may justify him in 
delegating that duty to others. 

( 6 ) Before presenting their annual report 
Ai balance sheet to their shareholders, & 
before recommending a dividend, directors 
should have a complete & detailed list of the 
co.’s assets A investments prepared for their 
own use & information, & ought not to bo 
satisfied as to the value of their co.’s assets 
merely by the assurance of their chairman, 
however apparently distinguished & honour- 
able, nor with the expression of the belief of 
tlieir auditors, however competent & trust- 
worthy. 


PART III. SECT. 28, SUB-SECT. 2. - B. - 

s»a. Shafts not iti/nind to In hi Id m 
i right /loir tin in m final omit ishiji 
' ssi try I'JItrt of hankrn ptcy | An i 
>1 mmiI . w lu> is regisi mod as a member 
f « i‘t). in resneet «>l shares t heroin, is 

I he holder ot ( lie shales \ is t he pel son 

ho must he taken to he interred to in 
an agreement or an art which declares 
the tenure of the managing director 
to depend on his being the ** holder 
him res.” in this respool there is 
distinct inn hot ween the words 
..older ” X “ holder in his own right.” 
/// C wtiihKw i.i l. Mounts Pr\\. Ltd , 

I I thill] V. L. It. ;>.;<) ; i 1H20 J Annus l. li. 
121 AUS. 

PART III. SECT. 28. SUB-SECT. 3.— 
B. (a). 

c i. Services requiring expert *£' 


technical knowledge. \ — Where the ser- 
vices of a. din'd or did not full within 
the scope of the ordinary unpuid duties 
of director, hut wore of a highly 
technical character, & the proper con- 
duct of the business required expert & 1 
technical knowledge which it was not 
easy to obtain : — Held : ho w*as en- 
titled to a reasonable remuneration for 
such services. — Ditkost v. Uome* 
Mixf.d Fkutii.I7.ers, Ltd., [1024] 4 i 
1). L. It. 241 ; 61 N. B. It. 357. — CAN. 

PART III. SECT. 28, SUB-SECT. 3.— C. 

1 3019 i. Add ” varied , [1902] A. C. S3.” 

i 

PART III. SECT. 28, SUB-SECT. 4.— A. 

I 3028 i. Right to act as director — Attend- 
ance of meetings — Coni iction for criminal 
offence. h -Bo\k r. Woods, [1920J 1 
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1> L. li. use ; :ir> li. c. it. 4A0 — can. 

3029 i. Right to act as director — Right 
to injunction.] — An injunction muy bo 
granted on the application of a director 
restraining pltf.'s co-directors from 
wrongfully excluding him from act- 
ing us a director. — Sarat Chandra 
1 Chakra vauti e. Takah Chandra 
Cfiatterjkk (1924), I. L. R. 51 Calc. 
916.— IND. 

PART III. SECT. 28, SUB-SECT. 4.— C. 

3062 i. Standard of dilgcnci - Reliance 
on company's officials— if fieri no ground 
i for susjneUm — Examination of com - 
, iHiny's hooks.] — Rc Logan (H. J.) Co. 

, (Out.). 11926] 2 L>. L. R. 946 ; 7 

| C. 33. R. 325.— CAN. 

| e. Add ** varied, 38 O. L. R. 414 ; 33 
I D. L. R. 487.” 
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(7) It is not the duty of a director of a big 
insurance co. to supervise personally the 
safe custody of the securities of the co. It 
would be impracticable, on every purchase 
of securities, for actual delivery thereof to 
be made to the directors, or, on every sale, 
for the delivery to the brokers of the securities 
sold to await a meeting of the board or of a j 
committee of directors. The duty of seeing 
that the securities are in safe custody must 
of necessity be left to some official of the co. 
in daily attendance at the office of the co., 
such as the manager, accountant, or secretary. 1 

(8) A co.’s stockbrokers, however respect- i 
able & responsible they may be, are not proper j 
persons to have the custody of its securities 
except on such occasions when, for short 
periods, securities must of necessity be left 
with them ; but immediately such necessity 1 
ceases the securities should be lodged in the 
co.’s strong room or with its bank, or placed , 
in other proper A usual safe keeping. 

(9) A director is not resi)onsible for de- j 
daring a dividend unwisely. He is liable if 
he pays it out of capital, but the onus of , 

S roving that he has done so lies upon the 
quidator who alleges it. 

Art. 150 of the co.’s arts, of assocn. , 
provided ( infer alia) that none of the directors, I 
auditors, secretary or other officers for the i 
time being of the co. should be answerable 
for any loss, misfortune, or damage which I 
might happen in the execution of their 1 
respective offices or trusts, or in relation i 
thereto, unless the same should happen by j 
or through their own wilful neglect or 
default respectively: — Held: (10) an act, j 
or an omission to do an act, is wilful where j 
the person who acts, or omits to act, knows 
what he is doing A intends to do what he is 1 
doing, but if that act or omission amounts 
to a breach of that person’s duty, A there- j 
fore to negligence, he is not guilty of wilful j 
neglect or default unless lie knows that he i 
is committing, A intends to commit, a breach I 
of his duty, or’ is recklessly careless in the , 
sense of not caring whether his act or omis- 
sion is or is not a breach of his duty ; (11) the 
immunity alTorded by ai-t. 150 was one of i 
the terms upon which the directors held 
office in the co., & availed them as much on 
a misfeasance summons by the Official 
Receiver under 1908 Act, s. 215, as it would 
have done in an action by the co. against 
them for negligence ; (12) upon the evidence 
A in accordance with the principles enun- 
ciated above, none of the resp. directors, 
other than the managing director, was liable. I 
(13) The measure of the auditor’s re- j 
sponsibility depends upon the terms of his 
engagement. There may be a special con- 
tract defining the duties A liabilities of the 
auditors. If there is, then that contract 
governs the question. The arts, will, how- 
ever, be looked at if there is no special agree- 
ment, because the auditors will presumably 
have taken their duties upon the terms, 
among others, set out in the arts. That is 
not to say that auditors can set aside a 
statutory obligation. No agreement or art. j 
of assocn. can remove an imperative or | 

OVVU. liw does not lay down a rigid j 
code. The duty imposed on the auditors by I 
it is not absolute, but depends upon the I 
information given A explanations furnished I 


to them, so that there is abundant scope for 
discretion. Art. 150 is not in conflict with 
the sect. The onus lies upon the auditors, 
who would not bo excused for total omission 
to comply with any of the requirements of 
the sect., or for any consequences of deliberate 
or reckless indifferent failure to ask for 
information on matters which call for further 
explanation. 

(15) An auditor is not justified in omitting 
to make personal inspection of securities 
that are in the custody of a person or 
co. with whom it is not proper that they 
should be left, whenever such personal 
inspection is practicable. 

(10) When an auditor discovers that 
securities of the co. are not in proper custody, 
it is his duty to require that the matter be 
put right at once, or, if his requirement is 
not complied with, to report the fact to the 
shareholders, A this whether he can or can- 
not make a personal inspection. 

Auditors should not be content with a 
certificate that securities are in the possession 
of a particular co., firm, or person unless tho 
co., etc., is trustworthy, or, ns it is sometimes 
put, respectable, A further is one that in the 
ordinary course of business keeps securities 
for its customers. In all these cases tho 
auditor must use his judgment. 

Where the auditors did not personally 
inspect the securities of the co. in the hands 
of the stockbrokers of the co., A accepted 
from time to time the certificate of the 
brokers that they held large blocks of such 
securities, A did not either insist upon those 
securities being put in proper custody or 
report the matter to the shareholders : — 
Held : (17) they committed a breach of duty, 
but, inasmuch as throughout the audit the 
auditors honestly A carefully discharged what 
they conceived to be the whole of their duty 
to the co., such negligence was not wilful, A 
art. 150 applied to exonerate them from 
liability. 

Where the auditors after a full investi- 
gation in which they were misled A deceived, 
A their reports to the board suppressed, by 
the chairman of the* co., (tf) described large 
sums of money left in the hands of the eo.’s 
stockbrokers A lent to the* general manager 
of the co. as “ Loans at call or short notice,” 
” Loans ” or ” Cash at hand A in bank ” ; 
(6) failed to discover that the co.’s stock- 
brokers, in order to reduce their indebtedness 
to the co. for the purposes of tho audit, made 
purchases, on behalf of the co., immediately 
before the close of the co.’s financial year, 
of Treasury Bills which in fact never came 
into the possession of the co. A were sold 
immediately the new financial year had 
opened : — Held : (18) they were not guilty 

of any breach of duty uh auditors. 

(19) Sect. 215 is a procedure sect, only A 
creates no new or additional liability . — lie 
City Equitably Firm Insurance (Jo., Ltd., 
[1925] 1 Ch. 407 ; 94 L. J. Cli. 445 ; 133 

L. T. 520 ; 40 T. L. R. 853 ; H925] B. A C. R. 
109, C. A. 

Anrwtatixm* : — As to (10) Distd. He Cltv of London Inscc*. 
n02f»). 41 T. L. B. . r »21. Consd. Ht .Muuton, Munton r. 
West , 1102? ) 1 Ch. 2«2. 

3060a. .] — Re City Equitable 

Fire Insurance Co., Ltd., No. 3059a, ante. 
3062. Add. Annotation : — Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 
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3088a. Proper & honest performance of 

duties.] — Re City Equitable Fihe Insur- 
ance Co., Ltd., No. 8059a, ante. 

3063b. Reliance on chairman — Accuracy of 

balance-sheet .] — lie City Equitable Eire 
Insurance Co., Ltd., No. 3059a, ante . 

3066. Add. Annotation : — Generally , Mentd. Re 
City Equitable Fire lnsce. (1924), 40 T. L. It. 
853. 

3068. For “ Signature of cheques to com- 
pany’s prejudice '* read “ Signature of 

cheques — To company’s prejudice.” 

3068a. .] — Re City Equitable Fire 

Insurance Co., Ltd., No. 3059a, ante. , 

3071. Add. Annotation : — Refd. Re City Equitable | 
Fire lnsce., [1925] Ch. 407. 

3105a. Payment of rates due from company- - 
Right to stand in place of overseers.] — 77 k* 
director of a co. in voluntary liquidation 
guarani (*<*<1 A paid to the overseers of the * 
poor the rates due from the co. before* tin 
dale of the liquidat ion : Held : (1) he was 
entitled lo stand in the* place of Die creditor, j 
A to use all remedies, \, if need be, the name > 
of the creditor in any action or other pro- 
ceeding in order to obtain indemnification 
from flic principal debtor for the loss sus- 
tained ; (2) in so tar as the payment b> the 
sure! y was made in respect of rates that 
became due & payable within twelve months 
before the date of the commencement of Die 
liquidation, it would rank in priority of pay- 
ment to Die other debts of the co., by virtue 
of 190S Act, s. 209. I\< Lami'M oil Iron Ore 

Co., [I927| 1 Ch. 80S ; 90 L. J. Ch. 177 ; 120 
L. T. 501 ; 1 1927 | II. A C. K. 01. 

3109. Add. Annotation — Refd. British Insulated 
A llelsby Cables v. Atherton, [1920] A. C. 205. 

3109a. .] — Re City Equitable 

Insurance Co., Ltd., No. 3059a, ante. 

3127a. Delegation of duty.] — R? City Equit- 

able Fire Insurance Co., Ltd., No. 3059a, 
ante. 

3128a. Safe custody of company’s securities — 
Delegation of duty — Securities with company's 
stockbrokers.]— /fc City Equitable Fire 
Insurance Co., Ltd., No. 3059a, ante. 

3142. Add. Annotation: — Generally , Mentd. Re 
City Equitable Fire lnsce., [1925] Ch. 407. 

3157a. Presumption of authority., Pltfs. 

were a firm of fruit brokers. Lefts. A the L\ 


Co. were two cos. engaged in the fruit trade. 
M. was a director of both cos. By art. 28 of 
the arts, of deft. co. the directors were 
empowered to “ delegate any of the powers 
for the time being vested in the directors.” 
The arts, also incorporated Table A. M. 
purported to make on behalf of dofts. an 
agreement with pltfs. that in consideration 
of pltfs. advancing a sum of money to the 
P. Co., pltfs. should have the right to sell 
on commission all the fruit imported both by 
defts. Ac the P. Co., Ac that pltfs. should be 
entitled to retain tho proceeds of sale 1 of defts.’ 
fruit as well as of that of the P. Co. as security 
for the advance. M. had no authority from 
defts. to make such a contract. Pltfs. 
requiring confirmation of the agreement by 
deft, co., the secretary of defts. wrote a letter 
purporting to confirm the agreement on behalf 
of clefts., Ac pltfs., treating that as a sufficient 
confirmation, made the advance. The 
secretary had no authority to give such con- 
firmation. Lefts, subsequently repudiated 
the agreement as made without their 
authority. At the time that they made the 
advance* pltfs. had no knowledge of the 
terms of defts.’ arts, or that they incorporated 
Table A: Held: whether the agreement 
was to he treated as having been made by 
JM. as an ordinary “director” of deft, co., 
or by the secretary as “agent,” or by the 
two combined, pltfs. were not entitled to 
assume that any authority to make it had 
been delegated to them by the hoard, because 
(1) although a person who contracts with an 
individual director or servants of a co., 
knowing that the board of directors lias power 
to delegate its authority to such an individual, 
may in certain circumstances assume that 
power of delegation has been exercised A that 
ho may safely deal with tin* individual in 
question as representing the eo.,.he cannot 
rely on tin* supposed exercise of such power 
if iie did not know of the existence of the 
power at the time that he made the con- 
tract ; (2) there was something so unusual 

in an agreement to apply the* money of one 
co. in payment of the debt of another that 
pltfs. were put upon inquiry to ascertain 
whether the person or persons making the 
cont ract had any aut hority in fact to make it ; 
(3) even if pltfs. had known of the existence 
of the express power of delegation, they would 
not have been entitled to assume that it had 


PART III. SECT. 28, SUB-SECT. 4.— D. 

3076 i. Capacity to contract — General 
rule. J — A director lias a right to con- 
tract with the co. subject to certain 
qualifioat Ions involving cohos of mis- 
representation, bud faith or secret 
prolitH, & not where ordinary relation 
of employer & employee exist. Tho 
ordinary object ions to such contracts 
do not apply where all the shareholders 
wore directors, as no question can arise 
as to directors prejudicing the rights 
of the shareholders. — D uiiost r. Home- 
Mixed Fertilizers, Ltd., 110*24) 4 
D. L. It. 241 ; 61 N. B. It. 357.— CAN. 

PART III. SECT, 28, SUB-SECT. 6.— A. 

8116 i. Exercise of powers — Control 
by members .] — Tho directors of a eo. 
constitute its governing & managing 
body, & except to the extent that their 
powors arc expressly restricted by 
statute or tho arts, of assocu. or other- 
wise, they possess authority to exorcise 
all tho powers of tho co., subject to 
the control of tho shareholders. — Mid- 
West Collieries, Ltt>. w. McKwen, 
[1925] 2 D. L. B. 529.— CAN. 


PART III. SECT. 28, SUB-SECT. 5.— 
C. (a). 

d i. *s. /' Pacific* Coahi* Coal 
Mixes, L’in. A Hodges (B. C), |1S)20] 
4 1). L 751) ; [192GJ 3 W. W. It. 
37b. -CAN. 

si. Contract not authorised by all 
directors. J — Where L., a director of 
deft, co., purporting to act on behalf 
of the co., agreed with pltf. to enter 
into a lease, & the directors neither 
authorised L. to entor into the agree- 
ment nor expressly ratified his action : 
— Held : the co. was not bound by the 
agreement. — L f.og & Co. v. Premier 
Tobacco Co., 11U2C] App. D. 132.— 
S. AF. 

PART III. SECT. 28, SUB-SECT. 6.— 

C. (d). 

, 3132 i. Xectssary formalities.)— Where 

I the directors of a co. had power to 
| borrow & mortgage: — Htld : the 
president & managing director were, 
by \irtuo of their offices, primd facie 
proper officers to execute mtges., Sc tho 
mtgo., which had the common seal of 

298 


the eo. attached, A antis executed by 
the president Sc managing director, was 
properl > executed. — Canadian Bank 
of Commerce v. fc?viTn (11)11). 17 
W. L. H. 133 ; 3 Alta. L. it. 299. - CAN. 

3132 ii. - — .]- Where a mtge by 
a co. had the seal of the co. affixed in 
tho presence of two directors, one of 
whom was tho secret ar>, & of M., 
assistant secretary, there being no 
appointment proved authorising M. 
as an assistant secretary* or otherwisA, 
to sign the mtgo., or authenticate the 
affixing of the seal: — Scmblr : the 
execution was bad. — Innes & Griffith 
u. Cameron Valley Land Co. (B. C.), 
11919] 1 W. W. It. 752.— CAN. 

3133 i. Mortgage to directors. ] — .Sot 
aside at inst&nco of simple contract 
creditors of the co. — Northern 
Electric & Manufacturing Co., Lti>. 
r. Cordova Minks. Ltd. (1914), 31 
O. L. It. 221 ; 6 O. W. N. 210.— CAN. 

PART III. SECT. 28, SUB-SECT. 6.— 
C. (•). 

f. Add “ varied, 9 A. R. 620.** 
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been exercised in favour of M. or the secretary 
to any greater extent than was to be inferred 
from the positions which M. & the secretary 
respectively occupied or were held out by the 
co. as occupying. — H oughton A Co. v. 
Nothard, Lowe A Wills (11)27). 44 T. L. 11. 
76, II. L. 

Annotation# : — A s to (1 ) Consd. Krcditbunk Cause] (?. m. b. H. 
v. Sclienkcrs, [1927J 1 K. B. 826. Reid. Liggett (Liver- 
pool) t. Barclays Bank (1927), 137 Ij. T. 443. 

3160a. .] — A co. is bound in a matter intra 

vires the co. by the unanimous agreement of 
all its corporators. 

If all the individual corporators in fact 
assent to a transaction that is intra vires the 
co., though ultra vires the board, it is not 
necessary that they should hold a meeting 
in one room or one place to express that 
assent simultaneously. — P arker A Cooper, 
Ltd. v. Heading. ri926j Ch. 975 ; ttOL.,1. Ch. 
23; 136 L. T. 117. 

3162. Add. Annotation : -Consd. British America | 
Nickel Corpn. r. O’Brien, 1 19271 A. C. 360. | 

3181. Add. A nnotation : — Mentd. Falcon v. Famous 
Players Film Co. (1025), 42 T. L. R. 91. 

3216. Add. Annotation : — Held. Parker A Cooper 
v. Reading, [1026] Ch. 975. 

3240. Add. Annotation : — Mentd. Wright v. Mor- 
gan. [1926] A. 0. 788. 

3257. Add. Annotation: Apld. Parker A Cooper 
v. Reading A James (1026), 96 L. .1. Oh. 23. 

3261. Add. Annotation: — Generally , Mentd. lie I 
City Equitable Fire Insce. (1924), 40 T. L. It. i 
853. | 

3280. Add. Annotation : — Mentd. lie City Equit- 
able Fire Insco. (1924), 40 T. L. It. 853. 

3280a. Directors relying on chairman's assur- 

ance as to value of assets.] — lie City Equit- 
able Fire Insurance Co., I/td., No. 3059a, 
ante. 

3282a. Dividends paid out of capital.] — lie City 
Equitable Fire Insurance Co., I/td., 
No. 3059a, ante. 

3284. Add. Annotation : As to (3) Apld. /»V A 
Debtor, [1027 | 1 Oh. 110. 

3285. Add. Annotation: — A s to (2) Held. Re City 
Equitable Fire Insce., [1925] Cli. 407. 

3291. Add. Annotation : — Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 

3327. Add. Annotation : — Distd. British Thomson- 
Ilouston Co. v. Sterling Accessories, Same v. 
Crowther & Osborn, [1924] 2 Ch. 33. i 


3327a. .] — The directors of a co. can- 

not be made liable for an infringement of a 
patent by the co. merely by reason of their 
position as directors, even in a '’’tease where 
they are the sole directors & shareholders of 
the infringing co. — British Thomson- 
Houston Co. v. Sterling Accessories, 
Ltd., British Thomson-Houston Co. v . 
Crowther & Osborn, Ltd., [1924] 2 Ch. 
33 ; 93 L. J. Ch. 336 ; 131 L. T. 535 ; 40 
T. L. R. 544 ; 63 Sol. Jo. 695 ; 41 R. P. C. 
311. 

Annotation : — Apld. Priohard & Constance v. Amata (1921), 
42 It. P. C. 63. 

3327b. .] — Deft, co., incorporated in 

1924 for the purpose of carrying on business 
as manufacturers of toilet preparations A 
publishers of medical books A publications 
relating thereto, on letter paper described 
themselves as “ wholesale manufacturers of 
Amata Toilet Preparations.’' Pltf. co., who 
had for many years distinguished tlieir goods 
by the word “ Amami,” & in July, 1909, had 
registered that word as a trade mark to be 
applied to perfumery, otc., commenced an 
action against deft. co. A the two only 
directors thereof who were signatories of 
their memo rand u m of assocn. for an in- 
junction ; — Held : there was no evidence 
that deft. co. had been formed by the other 
two defts. for the purpose of doing a wrong- 
ful act A no claim had been established 
by pltfs. against these defts. personally ; A 
the action as against them must be dis- 
missed with costs. — -Prichard A Constance 
(Wholesale), Ltd. v. Amata, Ltd. (1924), 
42 R. P. C. 63. 

3347. Add. Annotation : - A* to (4) Apld. He A 
Debtor, [1927| 1 (ii. 416. 

3398. Add. Annotation : .l.v to (2) Refd. Houghton 
v. Nothard, Lowe A Wills, 1 1927] 1 K. B. 216. 

3405. Add. Annotations : — Refd. Underwood v. 
Bank of Liverpool, Underwood v . Barclays 
Bank, [1024] 1 K. B. 775; Ilougldon i\ 
Nothard, Lowe A Wills, [1927| 1 K. B. 24(5; 
Liggett (Liverpool) v. Barela vs Bank (1627), 
137 L. T. 413. 

3419a. -- - - .] -The directors of a co. 

personally guaranteed an overdraft* granted 
to the co. b> a hank. They subsequently 
passed a resolution that, subject to the 
approval of the bank, debentures be issued 
to the bank as security lor the overdraft. 


PART III. SECT. 28, SUB-SECT. 5. E. 

d f. .] — Davison v. Vickery’s 

Motors, Ltd. (1925), 37 C. L. It. 1.— 

AUS. 

PART III. SECT. 28, SUB-SECT. 8.— 
C. (b). 

im. Commission.) — Cos. Act. 1908, 
h. 57, does not authorise the directors 
to make presents of tho co.'s capital in 
the guise of commission. Such presents 
are ultra vires of tho directors, & re- 
coverable by the co. — Wairakei, Ltd. 
v. Cleave, [1925] N. Z. L. R. 624. — 
N.Z. 

PART III. SECT. 28, SUB-SECT. 6.— 

D. (d) ii. 

e 1. Extent of liability.) — Deft., 

a director of pltf. co., in that he had 
failed in his duty to hand over to the 
oo. certain shares, was ordered to 
account to the co. for their value 
as at the date when he received them : 
— Held : suoh value was not the 
intrinsic value at the specified date. 


hut the value in money which pltf. co. 
could reasonably have obtained on 
tho markot, & as pltf. co. had discharged 
the (mu8 of proving that it could have 
obtained the market price, the value 
would be fixed at that amount. — 

ltOBINBON V. RANPFONTKIN ESTATES 

Gold Mining Co., Ltd., [1924] App. D. 
151.— S. AF. 

PART III. SECT. 28, SUB-SECT. 6.— 
E. (f). 

1 1. .] — The penalty enacted 

against directors of a co. who par- 
ticipate in the payment of a dividend 
where the oo. is insolvent, & whereby 
they are made jointly & severally liable 
to creditors for dobts of tho co. Uion 
existing, is incurred only when they 
knew, or were bound to know, tho 
insolvency of the co. at the time the 
dividend was declared. — Smith v. 
Henderson, [1924] I D. L. R. 863; 
Q. R. 62 S. C. 270.— CAN. 

sn. Dividend disposing of entire assets 
of company.]-— Judgment given against 
directors. — Thomas v. Gale (B.C.), 
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I H92513I) L. R 757 ; on appeal, \ 19261 
'll). L. 11. 968 ; [19261 1 \\ . W. LL .>69 ; 
36 U. <J. It. 512 —CAN. 


PART III. SECT. 28, SUB-SECT. 8.— 
F. (g). 

b (p. 509) i. .1— Plifs. suod 

directors of aeo., alleging that Judgments 
recovered by them were for “ wages duo 
for services performed for tho co.” Tho 
evidence showed that pltfs. were hired 
to prospect for oil wheu so Instructed, 
& thoy were not to do anything but 
hold themselves in readiness : — Held : 
the judgments wore not for wagos due 
for services performed, as they did 
no more than wait for tho chance of 
performing them. — Mullen v. Millar 
(1924), 55 O. L. R. 563. — CAN. 

PART III. SECT. 28, SUB-SECT. 8.- B. 

si. Hot during term of appoint- 

ment.) — London Finance Corpn. v. 
Banking Service Corpn. (Ont.), 
[1925] 1 D. L. R. 319.— CAN. 
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& debenture were issued in accordance with 
the resolution : — Held, : the directors were 
“ interested ” in the arrangement come to 
with the bank in regard to the issue of the 
debentures, & the resolution providing for 
the issue was a nullity.- -Victors, Ltd. v. 
Uingard, [1927 | 1 <!h. -123 ; 96 L. J. Ch. 
132 ; 130 L. T. 470 ; 70 Sol. Jo. 1107. 

3423. Add. Annotation Refd. Parker & Cooper 
v. Heading, [1920] Ch. 975. 

3434. Add. Annotation : — As to (5) Consd. Re 
City Equitable Fire Insce. <1924), 40 T. L. It. 
064. 

3455a. Re-election of retiring director — Ad- 

journment of meeting.] — Spencer v. Ken- 
nedy, No. 2879a, ante. 

3492. Add. Annotation : — Refd. Shuttleworth v. 

Cox (Maidenhead) (1926), 43 T. L. It. 83. 
3502. Add. Annotations : — Consd. Underwood v . 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246. 
Refd. Kreditbank Cassel G. m. b. H. v. 
Schenkers, [1926] 2 K. B. 450. 

3506. Add. Annotation : — Generally , Refd. Kredit- 
bank Cassel G. m. b. H. v. Schenkers, [1926] 2 
K. B. 460. 

3506a. Cheque — Presumption of 

authority.] — Stewart (Alexander) & Son, 
of Dundee, Ltd. v. Westminster Bank, 
Ltd., [1926] W. N. 126. 

3526. Add. Annotations : — Generally , Refd. I. It. 
Comps. v. Fisher’s Exors., [1926, A. C. 395. 
Mentd. Hrilisli America Nickel Oorpn. r. 
O'Brien, 11027] A. (\ 369. 

3532. Add. Annotation: — Refd. Thomas v. Todd, 
[1926] 2 K. B. 511. 


3540a. Presumption of authority — Due 

delegation of authority.]— Houghton & Co. v. 
Notiiard, Lowe & Wills, No. 3157 a, ante. 
8555. Add. Annotation : — Generally, Mentd. Gian- 
vill Enthoven v . I. R. Comrs. (1924), 131 
L. T. 818. 

8560. Add. Annotations .—Consd. Chibbetfc v. 
Robinson (1824), 132 L. T. 26. Distd. 
Mudd v. Collins (1025), 133 L. T. 186. Mentd. 
Reed v . Seymour (1926), 95 L. J. K. B. 796. 
3565. Add. Annotations : — Refd. Swedish Central 
Ry. v* Thompson, [1924] 2 K. B. 255; 
Russian Commercial & Industrial Bank v, 
Comptoir d’Bscompte de Mulhouse, Banque 
Internationale De Commerce De Petrograd v. 
Goukassow (1924), 40 T. L. R. 837. Mentd. 
Bohemian Union Bank v. Austrian Property 
Administrator, J1927J 2 Ch. 175; Todd v. 
Egyptian Delta l^and Investment Co. 
(1927), 96 L. J. K. B. 554. 

3567a. Presumption of authority — Due delega- 

tion of authority.] — Houghton <fe Co. v . 
Nothard, Lowe Wills. No. 3157a, ante. 
3573. Add. Annotation : — Refd. Jones v. Occanie 
Steam Navigation Co., [1924] 2 K. B. 730. 

3603a. Bills of exchange drawn by 

branch manager.] — The arts, of assocn. of a 
co. empowered the directors to det ermine who 
should be entitled to sign A: make, draw, 
accept indorse on the co.’s behalf bills, 
notes, receipts, acceptances, indorsements, 
cheques, etc. The co., whose business was 
that of forwarding agents, had a branch at 
Manchester under a branch manager, C. 
This branch manager, without having in 
fact received any authority from the co., & 
acting in fraud of the co., drew seven bills^of 
oxclni.Tiire on behalf of the ^ ~ 1 


PART III. SECT. 28, SUB-SECT. 9.— C. , 

so. licmuncraium voted by directors — 
Validity — Action by shareholder— Onus ■ 
of proof.]— When a pltf. complaiiiH of 
directors Yoting u salary A travelling 
expenses to the manuring director, lie 
must show that their action wan either 
ultra circs or of a fraudulent character, 

•Sr although it is heyond the powers of . 
directors to vote the salary & travelling 
expenses, this defect can be remedied 
at a shareholders' meeting where the 
managing director is a majority 
'luroholdor.— Houston r. Victoria 
Macii i nicky l>Kror, Ltd., [1924] 2 
J). L. it 067 ; 33 IJ. C. H. 425. — CAN. 


giving him a general oversight over the 
business of the < 

FAC' . 

4 1). L. K. 1308 ; 4 C. li. It. 311.— CAN. 

oi. Cheque — Unsatisfied judg- 

matt against company J — Held: the 
credit or, to whom t lie cheque was paid, 
was not prevented from proceeding 
against the president upon It. — V right 
v. IDTCHIK, LI 026] 4 D. L It. 1060. — 
CAN. 

sb. Y of a trash t Is rt golds fa ads 

P 

2 D. 16 

Can. Cum Cas. 315; (1026). Q. H. 40 
K H 302 - CAN. 


(2) on the facts, there was nothing to 
show that tlieaut hority of the secretary - 
. treasurer in this case was other or 
! more extensive than that of any other 
i secretary. — Myers v. Union Natural 
| Gab Co. (1922), 53 O. L. It. 88— CAN. 

PART HI. SECT. 29, SUB-SECT. 3.— B. 

1 sk. lit ght to remmuratu/n Absence 
of bgi-lau authorising payment — Action 
not muintainahU Comjutnus Act, 
•> " ,f . 1013 ((. 36). .s. 32.1— Mexzies 
I r. Tvndali. Gvakkikk Co. (Man.), 

1 L. U. 1 


PART III. SECT. 28. SUB-SECT. 9.— D. 

sp. Extent of j sneers.] -Where a 

S oneral manager is chosen from the 
tree tors A is therefore a managing 
director, there is an implication of 
furt her & larger authority than in the 
ease of a general munnger who is not 
a director ; but when directors appoint 
a ** managing director,” they may be 
taken to have ipso fact o delegated to 
him sonic of tboir powers as a board 
of directors - -Min-W kst Collieries, 
Ltd. v.l McKivkn, [1926] 2 D. L. It. 
629.— CAN. 

350i v. .] — Persons 

dealing with a managing director need 
only satisfy thomselves that lie has the 
poYvor to do ivhat ho docs, even though 
it bo for his personal advantage. — 
He J. Stanley Wedlock, Ltd., Ex p. 
Royal Hank, [19241 4 L>. L. It. 1178 ; 
5 C. B. R. 103.— CAN. 

PART 111. SECT. 28, SUB-SECT. 10 

of bye-law.] — The 

-- I.HVUUUCIUUUU li Jf ULIO 

hoard to engage solrs. in the oo.’s 
business, though there bo a bye-law 


PART III. SECT. 29, SUB-SECT. 1.— D. 

g i. Contracts for purchase 

of stork.]— Held : the co., in order to 
avoid liability, must show that their 
officers were, to the knowledge of the 
brokers, abusing thotr powers A gi\ing 
directions they had no power to give.— 

I Tmirtiij-.ittnifl PUia A S' ACi'.K V. •>. I 7 . 

| Cowans. [1925] 4 1>. L. It. 1.- CAN. 

g ii. Agreement for non- 

1 shareholders to gain advantages of shure- 
> holders.] — lit Id : express authority 
, necessary. — McLeod v. United Can- 
nkrs. Ltd. (P.E.I.), [1925] 3 D. L. R. 
j 767.— CAN. 

B iii. Cancellation of sub- 

scription for slock.] — Held; express 
authority necessary. — Re Hun Ray 
Manufacturing Co., Ex p. Robson 
(Ont.), [1925] 1 D. L. R. 175; 5 

C. It. R. 3U3 ; affg. 4 C. B. R. 597.— 
CAN. 

I PART III. SECT. 29, SUB-SECT. 2.— 

1 C. (b). 

q I. By acts of seen tarytreasurer.] 

— Held: (1) a secretary -treasurer, as 
such, has no authority to bind his co. ; 
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| PART III. SECT. 29, SUB-SECT. 3.— C. 

1 c j. .] — Whero the 

manager of a co., acting in good faith 
undei the authority which ho thought 
was vested in him A wluch could have 
vested in him undor the co.'s arts, of 
assocn., executes a contract on the 
co.’s behalf, A the other party accepts 
! him as having authority, the co. 

| is bound by his act. — Associated 
l Growers of British Columbia, Ltd. 

1 v. British Columbia Fruit Land, 
Ltd., [1925] 1 L>. L. R. 871 ; [1925] 1 
W. W. R. 505 ; 34 B. C. R. 533.— 
CAN. 

3602 i. — - - Jig misrcjircscnfu- 

tion — (J in stum oj authority.] — Raven e 
Plantations, Ltd. r. Estate H. 
Abray (1927), 48 -N. L. K. 174. — S. AF. 

PART III. SECT. 29, SUB-SECT. 3— D. 

si. For judgment against company — 

I In action brought on manager's instruc- 
I lions.]— Hi Id : the manager was not 
1 liable. — Pacific coast Coal Mines, 
Ltd. r Arbutonot. 11926] 1 D. L. R. 
. 670; 11926] 1 W. \V. R. 478; 3U 

I B. C. II. 321.— CAN. 
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Manchester manager.” The bills were drawn 
to the order of the co., they were accepted 
by C. & W. & indorsed on behalf of the co. 

“ S.C., Manchester manager.” In an action 
on the bills by the holders in due course 
against the co. as drawers : — Held : (1) pltfs, 
were not entitled to act on bills drawn by a 
person in the position of the branch manager ; 
(2} the bills were forgeries under wliich pltfs. 
could have no title. — Kreditbank Cassel 
G. m. b. H.v. Schenkers, [19271 1 K. B. 82U; 
90 L. J. K. B. 501; 186 L. T. 710; 43 
T. L. R. 237; 71 Sol. Jo. 141; 32 Com Gas. 
197, C. A. 

Annotation : — As to (1) Held. Liggett (Liverpool) r. Barclays 
Bank (1927), 137 L. T. 143. 

3613. Add. Annotation : — Mentd. Agricultural 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Oh. 709. 

3652. Add. Annotation : — Refd. lie Olyncorrwg 
Colliery Co., Railway Debenture A General 
Trust Co. v. The Co., [1920 j Ch. 951. 

3656. Add. Annotation ; — Reid. Rc City Equitable 
Fire Insce., [1925] Ch. 407. 

3657. Add. Annotation : — Consd. Re- City Equit- 
able Fire Insce. (1924), 40 T. L. II. 853. 

3661. Add. Annotation : — Consd. Re City Equit- 
able Fire Insce. (1924), 40 T. L. R. 853. 

3661a. .] — Re City Equitable Fire Insur- j 

ance Co., Ltd., No. 3059a, ante. 

3662a. Inspection of securities — Whether in proper 
custody.] — Re City Equitable Fire Insur- 
ance Co., Ltd., No. 3059a, ante. 

3664. Add. Annotation Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 

3665. Add. Annotation : — Apld. Rc City Equitable 
Eire Insce., [1925] Ch. 407. 

3668. Add. Annotation : — As to (1) Refd. Rc City 
Equitable Fire Insce. (1924), 40 T. L. R. 001. 

3670a. .] — Rc City Equitable Fire 

Insurance Co., Ltd., No. 3059a, ante. 

3693. Add. Annotation - As to (2) Consd. Shuttle- 
worth v. Cox (Maidenhead) (1920), 43 T. L. R. 
83. 

3698. Add. Aiinotaiion : — Expld. & Distd. Jacobs 
v. Batavia & General Plantations Trust, 
[1924] 2 Ch. 329. 

3702. Add. Annotation Refd. Shuttlewortk v. 
Cox (Maidenhead) (1920), 43 T. L. R. 83. 

3703. Add. Annotation : — Dbtd. Shuttlewortk v. 
Cox (Maidenhead) (1920,), 43 T. L. R. 83. 

3704. Add. Annotation : — As to (2) Refd. Shuttle- 
worth v. Cox (Maidenhead) (1920), 43 T. L. R. 
83. 


3704a. Interference by court.] — The power . 

to alter or add to the arts, under 1908 Act, 

' s. 13 (1), must bo exercised, not only in the 
manner required by law, but also bond fide 
for the benefit of the co. as a whole, & the 
question whether a given alteration of or 
addition to the arts, is for the benefit of the 
co. is a question for the shareholders, acting 
bond fide , & not for the ct., & the ct. Will not 
interfere with the action of the shareholders 
except on grounds on which it would inter- 
fere with a verdict pf a jury. — Shuttle worth 
v . Cox Brothers & Co. (Maidenhead), 
Ltd., [1927] 2 K. B. 9; 90 L. J. K. B. 104 ; 
130 L. T. 337 ; 43 T. L. R. 83, G. A. 

3729. Before this case insert “ Compare Corpora- 
tions, Vol. XIII., pp. 839 et seq .” 

3734a. Preference shareholders whose 

dividends “ in arrear.”! — Held : the words 
“ in armir,” in the context in which they 
appeared in a co.’s arts, of assoen., did not 
cover the non-payment of a non-cumulfttivo 
preference dividend payable out of flic 
profits of each year, & not paid because there 
were no profits available for the dividend. — 
Coulson r. Austin Motor Co., Ltd. (1927), 
43 T. L. It. 198. 

3736. Add. Citation .-—13 Mans. 310. 

3755. Add. Annotation : Mentd. Gilbert r. Gilbert 
Rougher (1927), 90 L. J. P. 18,7. 

3770. Add. Annotation : — Refd. Shuttieworth 
Cox (Maidenhead) (1920), 43 T. L. It. 83. 

3771. Add. Annotation Retd. Shuttieworth 
Cox (Maidenhead) (1920), 43 T. L. R. 83. 

i 3775. Add. Annotation: — As to (2) Apld. Wall v. 

| Exchange Investment Corpn., [1920] Ch. J 13. 

{ 3779. A dd. Annotai ion Expld. A Apld. Parker 

A Cooper v. Reading, [1920] Ch. 975. 

3787a. .] — Wall r. Exchange 

Investment Corpn., No. 3Slla, post. 

| 3802. Add. 1 nnohdion : Consd. Rrilish \merirn 
I Nickel Corpn. r. O’Rrien, |1927| (’. 

3811. Add. Annotation : — Apld. Wall r. Exchange 
Investment Cc/i>n., 11920 J Ch. 143. 

3811a. Whether decision of chair- 

man final.] — An art. provided that no ob- 
jection should be made to tin* validity of any 
j vote except at the meeting at wliich it was 

| tendered, A that every vote, whether given 

in person or by proxy, not disallowed at any 
meeting should be deemed valid fot* all pur- 
, poses : — Held : the decision of the chairman, 

I who, in the bond fide, exercise of the power 

i conferred upon him by the art., bad refused 


PART III. SECT. 30, SUB-SECT. 2.— 
C. <b) ii. 

«p. Bights of members — Forcing ad- 
ditional shares on dissenting member. J 
— An art. of ussocn. of a co. providing 
that tho director** might requiro u 
shareholder to take up additional shares 
in a certain ratio was altered by a 
resolution of tho majority of tho share- 
holders, applt. ( inter ahos) dissenting. 
The alteration struck out the words 
* three shares for every 250 lb. of butter 
fat ’’supplied by a member & substituted 
“ one share for every 60 lb. of butter- 
fat.” Applt. was called upon to take 
up additional shares in accordance with 
the alteration, but refused to do so : — 
Held : the art. was not one that could 
bo amended under Cos. Act, 1008, 8. 122, 
so as to force additional shares on a 
dissenting member, & applt. was not 
bound by the alteration objected to.— 
Macdonald v. Normanby Co-opkra- 


i tivk Dairy Factory Co., Ltd., 11023] 
N. Z. L. It. 122.— N.Z. 

j 3698 i. Alteration a breach of enn- 
1 tract.] — A shareholder in a co. must be 
taken to know tiiut one of the incidents 
of membership of a co. in that the co. 
I may, by adopting the proper method, 
bond fide alter its articles in a way 
I which may prejudicially affect his 
interest, be provided that tho altera 
i tion in the article is not inconsistent 
with the objects set out in the memo- 
, randum of association, & is bond fide 
made in the interest of tho co., tho 
I shareholder would be bound by such 
j an alteration. 

A oo. cannot commit a breach of 
I contract by uttering its article**. 
Haki Chan i»ana Joua Dev a v. Hin- 
dustan Co-Opkrative Insurance 
Society, Ltd. (1924), I. L. K. 52 Calc. 
239.— IND. 


1 PART III. SECT. 30, SUB-SECT. 3. 

! B. (f). 

e i. .] —A shareholder, who 

I present at a meeting of ouaimtumuo, 
I can waive his right to bo given notice 
j of tho intention to move a special 
| resolution ; the giving notice ol such 
intention Is only prescribed in order 
to give shareholders time to consider 
the matter. — Be Ext hi. Footwear Co., 
i Kx p. Nova Bronx Titus r Co , |I923J 
I 3 J). L. R. 212 : 56 N S. K. 195. 

I 3 C B. it 748. — CAN. 

I 

j PART III. SECT. 30, SUB-SECT. 3. 

j D. (d) iii. 

sq. A V/ mtn ndment of vote After 
vote < </«/.]- Harder, etc n. New 
Zeat, \nd Sounds Hydro 1 
Concessions, Ltd., 1 1927 I N. 

5S9 - N.Z. 
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to disallow a vote by proxy to which objection 
had been taken at the meeting, was final A 
would not be reviewed by the ct. — WALL v . 
Exchange Investment Corpn., [1920] Ch. 
143 ; 95 L. .1. Ch. 102 ; 101 L. T. 399, O. A. 

3826 .Add. Annotation : — Consd. Neuschild v. 
British Equatorial Oil Co., [1925] Ch. 346. 

3841a,. Revocation of proxy received after 

commencement of meeting but before poll 
taken — Vote valid.] — Spieler, v. Mayo 
(I lHODKSTA) DEVELOPMENT CO. (1908), I/TD., 
11926] W. N. 78. 

3847a. Vote valid unless disallowed at 

meeting - Whether decision of chairman 
final.] — Wall n . Exchange Investment 
Corpn., No. 0811a, ante. 

3874. Add. Annotation Refd. Re Darwen A 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487. 

3874a. Adjournment of second meeting 

to date more than month from date of first 
meeting.] — Where a meeting, hold for the 
purpose of confirming as special resolutions 
resolutions passed as extraordinary resolu- 
tions at a meeting held less than a month 
before, is adjourned, for bond fide reasons, to 
a date more than a month from the date of 
the meeting at which the resolutions were 
passed, 6c the resolutions are confirmed at 
the adjourned meeting, they are valid within 
1908 Act, s. 69 (2). — Neuhohild v. British 
Equatorial Oil Co., |1925] 1 Ch. 346 ; 94 
L. J. Ch. 201 ; 133 L. T. 227 ; 41 T. L. It. 
414 ; 69 Sol. Jo. 446. 

3878. Before this case insert “ Compare CORPORA- 
TIONS, Vol. X1IL, p. 346.” | 

3881a. .] — Spillku v. Mayo ' 

1 )k\ KLOPMRNT Co. (1908), 1/m., [1926] W. 

78. 

3882. Add. A mwtat ion Refd. Neuscliild v. I 

British Equatorial Oil Co., [1925] Ch. 346. 

3882a. Re-election of retiring director.] 

* Ni*i:n< er v. Kennedy, No. 2879a, ante. 

3890. 1 dd. 1 nnofation : Consd. Houghton e. 

Nnlhind, Lowe A Wills, [1927| l K. B. 216. 

3917. Add. Annotation : — An to (2) Refd* Glanvill, 
Entlioven v. I. It. Comrs. (1924), 131 L.T. 818. 

3925. 1 dd. 1 nnotation : Consd. It. v. Cot*\ . [1927| 

1 K. B. MO. 

3934a. Locality of debt created.] — A British co. 
held shares in another British co. which had 
its head ollice A board of directors in 
Australia, though it had a lxmdon committee 
lor registering transfers of shares A issuing 
certificates. The eo. having declared a 
dividend: //</</: as the eo. holding the 
share's Mas resident m England A the local 
habitation of the shares was in England, the 
debt created by the declaration of a dividend 
was situate' in England.- Pass v. British 
Tohacoo Co. (Australia), l/m. (1926), 42 
T. L. B. 771 ; sub nom. London & South 
American Investment Trust, Ltd. v . 
British Tobacco Co. (Australia), Ltd., 
LI 927] 1 Ch. 107; 96 L. J. Ch. 58; 130 L. T. 
"■ ■ 70 Sol. do. 1021. 


3948. Add. Annotation : — Refd. lie A Debtor, 
[1927] I Ch. 410. 

3954. Add. Annotation : — Mentd. Re City Equit- 
able Fire Insce. (1924), 40 T. L. R. 664. 

3984. Add. Annotations : — Consd. Re Speir, Holt 
- v . Speir, [1924] 1 Ch. 359; I. R. Comrs. v. 
Fisher’s Exors., [1926] A. C. 395. Folld. 
I. R. Comrs. v. Wright (1926), 95 L. J. K. B. 
982 ; Re Taylor, Waters v. Taylor, [1926] Ch. 
923. Refd. I. R. Comrs. v. Burrell, [1924] 2 

K. B. 52 ; I. R. Comrs. v. Doncaster (1924), 
93 L. J. K. B. 338 ; Re Railways Act, 1921, 
Re Standard Charges Schedule (1925), 94 

L. J. K. B. 364. 

3988a. ——.]— Thorn yckoft (J. I.) & Co., 

Ltd. v. Thorn ycroft (1927), 44 T. L. R. 9. 

3990. Add. Annotation : — Refd. Pass v. British 
Tobacco Co. (Australia) (1926), 42 T. L. K. 
771. 

4007. Add. Annotation: — Mentd. Re City Equit- 
able Fire Insce., [1925] Ch. 407. 

4019. Add. Citation : — 93 L. J. Ch. 49. 

4020. Add. Annotations Ah io (1) Refd. I. It. 
Comrs. v. Fisher’s Exors., [1926] A. C. 395. 
.Iv to (2) Refd. British America Nickel Corpn. 
v. O’Brie n, 1 1927] A. C. 369. 

4023a. Writing back to profit account — 

Profits written off in excess of requirements.] 
— A co. which applies its profits in writing 
off a corresponding amount of the value ol 
the goodwill, instead of carrying them to a 
goodwill depreciation reserve fund, but 
which has not finally & unreservedly capi- 
talised those profits, may write back to profit 
account so much of the depreciation written 
off goodwill as proves to be in excess of 
proper requirements. — Staple Y v . Read 
Brothers, Ltd., [1924] 2 Ch. 1 ; 93 L. J. Ch. 
513 ; 131 L. T. 629 ; 40 T. L. K. 442 ; 68 
Sol. Jo. 519. 

4026. Add. Annotation : Refd. Parker A Cooper 
r. Beading A James (1926), 96 L. J. Ch. 23. 

4028. Add. Annotation Mentd. Messager r. 
British Broadcasting Co.. [1927J 2 K. B. 513. 

4035. Add. Annotation : — Refd. Deuchar v. Gas 
Light A Coke Co., [1924] 2 Ch. 426. 
i 4037. Add. Annotation : — Refd. Deueliar v . Gas 
light A Coke Co., [1924] 2 Ch. 426. 

4037a. .] — Parker A Cooper, Ltd. r. Bead- 

ing, No. 3160a, ante. 

4050a. Under agreement — To repurchase 

shares — Allotted in consideration of advance 
to company — Lender requiring repayment of 
loan.] — Pltf., with the view to assist his son- 
in-law in obtaining the appointment of 
business manager of a limited co. of which 
the two defts. were director's A shareholders, 
entered into a written agreement with the 
co. A defts. to advance to the co. a sum of 
£1,500 by the purchase of 1,500 £1 preference 
shares of the co., the repayment of that sum 
being secured by the co.’s undertaking, in 
the event of pltf. or his son-in-law terminating 
that agreement, to procure the repurchase 
of the shares at par A to secure the purchase 
money therefor by accepting bills drawn 
by pltf. ; A in that arrangement the two 


PART III. SECT. 30, SUB-SECT* 7.— [ 

Q. (a). 

qi. radii .] — A co. purported 

to allot unissued shares to a director 
in consideration of his services to the 
co.: — Held: there being a surplus 


available for distribution by way of 
dividend among the shareholders, it 
,po ? open to the co. to deal with the 
surplus as they thought fit, & the shares 
were validly issued . — lit Doren- 
wknds. Ltd., [1924] 3 D. L. R. 118 ; 55 
O. L. R. 413.— CAN. 
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PART III. SECT. SO, SUB-SECT. 7.— I. 

3991 i. Rights of shareholders of 
cumulative preference shares — Company 
in liquidation.] — Re New Zealand 
Hardware Co., Ltd., [1926] N. Z. 
L. R. 76.— N.Z. 
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defts. joined as sureties guaranteeing the 
due performance by the co. of its part of 
the agreement. Pltf., accordingly, advanced 
£1,500 to the co.. & accepted transfers from 
the co. of the same number of its preference 
shares. Upon the son-in-law desiring to 
withdraw from the managership, pltf. in 
pursuance of a power in that behalf contained 
therein gave the co. notice to terminate the 
agreement & required the co. to procure the 
repurchase of the shares & to accept his bills 
for £1,500 ; but the co. refused to comply 
with those requirements & denied liability 
under the agreement on the ground that the 
erformance of it would involve a purchase 
y the co. of its own shares, & would there- 
fore be ultra vires & illegal. In an action 
against defts. under their guarantees : — 
Held : the agreement, having been entered 
into between the parties in good faith & in 
the honest belief that it was intra vires & 
legal, the defence that the agreement was, 
upon the grounds above mentioned, ultra 
vires the co. & therefore unenforceable could 
not be maintained ; & pltf. was entitled to 
judgment for £1 ,500 with interest. — G arrard 
v. James, [1925] 1 Oh. 010 ; 91 L. J. Ch. 
231 ; 133 L. T. 201 ; 09 Sol. Jo. 622. 

4072a. - — Subscribing towards costs of litigation 
between members — Company for protection 
of interests of medical practitioners.] - 
Hloxiiam r. Medical Defenc e Onion, Ltd. 
(1891), 10 T. Ij. It. 381 ; 38 Sol. Jo. 288, (\ A. 

4074. After lliis case for “ Remuneration of 

directors.] 99 read “ Remuneration— Of 

directors.] ” 

4080. Add. Annotation : — Refd. British Insulated 
Ilelsby Cables v. Atherton, L1920] A. C. 205. 

4087. Add. Annotation Refd. British America 
Nickel (*oi*| ill. v. O’Brien, [1927J A. (\ 309. 

4094. Add. Annotations : — Consd. Kreditbank 
Cassel G. m. b. H. v. Schenkers, [1927] 1 
K. B. 820. Refd. Underwood v. Bank of 
Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775; Bought on r. Nothard, 
Lowe A Wills, [19271 1 K. B. 210; Liggett 
(Liverpool) r. Barclays Bank (1927), 137 L. T. 
1 13. 

4095a. .] — Deft, bank negligently & in breach 

of the instructions given by their customer, 
pltf. eo., paid cheques drawn on the eo.’s 
account signed by one director only : 


Held : the bank being put on inquiry & 
being negligent, as the jury found, were not 
entitled to rely on the rule in Royal British 
Bank v. Turquand , No. 4091, & assume that 
. a signature purporting to be that of a new 
director was that of a person duly appointed. 
— Liggett (B.) (Liverpool), Ltd. v. 
Barclays Bank, Ltd. (1927). 137 L. T. 1 13 ; 
13 T. L. H. 119. 

4104a. Disputes between directors.] — 

Stanfield v. Gibbon, [1925] W. N. 11. 

4108. Add. Annotations : — Mentd. Schneiders v. 
Abrahams, [1925] 1 K. B. 301; (lark v . 
West away, 11927] 2 K. B. 597. 

4117a. .] — Parker «te Cooper, Ltd. 

v. Keadinu, No. 3100a. ante. 

4129. Add. Annotation : Refd. Leyton U. D. C\ 
v. Wilkinson, [ 1927 [ 1 K. B. 853. 

4142. Add. Annotation : — Refd. British Thomson - 
Houston Co. v. Sterling Accessories, Same v. 
Crowther & Osborn, [1924] 2 Ch. 33. 

4144. Add. Annotation : — Consd. Ilavana Cigar & 
Tobacco Factories v. Oddenino, [1924] 1 Ch. 
179. 

4166. Add. Annotations : — Refd. Underwood v. 
Bank of Liverpool, Undorwood v. Barclays 
Bank, [1924] 1 K. B. 775; Houghton v. 
Nothard, Ijowc A Wills, |1927| 1 K. B. 210; 
Liggett (Liverpool) r. Barclays Bank (1927), 
137 L. T. 113. 

4170. Add. Annotations: — Consd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 lv. B. 775; Houghton v. 
Nothard, Ijovvc A Wills, [1927] 1 K. Ik 210. 
Refd. Kreditbank Cassel G. in. b. 11. v. 
Schenkers, [1920] 2 K. B. 450. 

4170a. - - - Houghton A Co. 

v . Nothard, Lowe A Wills, No. 3157a, 
ante. 

4191. Add. Annotation : — Mentd. Re City Equit- 
able Fire Insee., [1925] Ch. 407. 

4232. Add. Annotation Refd. Kreditbank Cassel 
G. m. b. 11. v. Schenkers, LI 920] 2 K. B. 450. 

4236. Add. Annotation ; -Refd. Kreditbank Cassel 
G. m. b. 11. v. Schenkers, [1920j 2 K. B. 450. 

4237. Add. Annotation ;--Refd. Kreditbank Cassel 
G. m. b. 11. v. Schenkers, [1920] 2 K. B. 450. 

4239. Add. Annotations : — Consd. Underwood v. 
Bank of Liverpool, Undeiwood v. Barclays 
Bank, [1924J l K. B. 775 ; Kreditbank Cassel 
G. in. b. II. r. Schenkers, [J927J I K. B. 820. 


PART III. SECT. 31, SUB-SECT. 2.— B. 
5 D. L. R. 025 ; 5 C. B. R. 157.— 

CAN. 

4051 il. .] — It in not ultra vires 

a co. to receive a transfer of its shared 
to itself in compromise of an action. 
At least the co. Is estopped from setting 
np such a plea after taking the benefit 
or the compromise. — Re E. J. Lank, 
Ltd., Exp. Milligan, [1924] 1 D. L. It. 
269 : 4 C. B. R. 308.— CAN. 

PART III. SECT. 31, SUB-SECT. 2.— I. 

n i. . 1 — Whore a co. assigned 

money to secure payment of a debt 
owing to the assignee by another co., 
with which the assignor co. had no 
prior or contemporaneous agreement : 
— Held: the co.’s memorandum of 
assoc n. gave it no such power. — 
Abbotsford Lumber Co. v. Steven- 
son, [1925] 4 D. L. It. 560 ; [1925] 3 
W. W. R. 451.— CAN. 

PART HI. SECT. 31, SUB-SECT. 3.— C. 
4083 iii. -- .1- Hr Pacific 


Coimi Co\l Minks, Ln>. A Hoimjes 
\ 1 19261 1 IL L. It. 759 ; 1192(5 1 
w. vv. n. 37h. CAN. 

PART III. SECT. 31, SUB-SECT. 4. - D. 

4154 i. Whether valid.]— Price r. 
Indian \-Albkki a Oil Co. (Altu ), 
[19201 3 D. L. It. 82. CAN. 

PART III, SECT. 31, SUB-SECT. 6.— 

B. (a). 

% 1. .] — Before the Incor- 

poration of a oo. a partner in the name 
of the partnership entered Lnto an 
agreement with pltf., under which pltf. 
undertook the sale of products on a 
commission basis. The agreement on 
its face showed that pltf. was to operate 
on behalf of the co. then In process of 
incorporation ; — Held : commissions 
earned after incorporation of the co. 
were not recoverable against the 
partnership ; but to recover from the 
co. pltf. would not be bound to prove 
an express contract by the co., as the 
performance Sc acceptance of his 
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services raised an implied contract to 
pay. — P ower v. Edmonton Lumber 
Exchange (1920), 3 W. W. LI. 10 ; 
53 D. L. It. 408.— CAN. 


PART III. SECT. 31, SUB-SECT. 5.— 
B. (b). 

4209 vii. .] — Prior to the incor- 
poration of pltf. co., a document con- 
taining tho toi ms of a proposed contract 
between it 6c deft. co. was executed A 
[landed to the organisation committee 
of pltf. co. as evidence of the fact that 
defts. were willing to enter into the 
contract as soon as pltf. eo. should 
have become incorporated. After pltf. 
co. had become incorporated & re- 
ceived its cortillcate entitling it to 
commence business it duly executed 
tho document, 6c tho contract was 
thereafter acted on : — Held : pltf. co. 
was entitled to suo for damages for 
breach ol such contract. — 'Associated 
Growers of British Columbia, Ltd. 
v. British Columbia Fruit Land, 
Ltd., [1925] 1 D. L. It. 871 ; [1925] 1 
W. W. R. 505 ; 34 B. O. R. 533.— CAN. 



Cases 4239 4623. 


English and Empire Digest Supplement. 


Retd, nought on r. Not hard, Lowe & Wilts, 
ri»27] 1 K. B. 216; Liggett (Liverpool) v. 
Barehiys Bank (1927), K?7 L. T. 443. 

4240. Add. A nnoiation : Mentd. British & North 
European Bank r. Zalzstein, |1927] 2 K. JJ. 
92. 

4258. Add, Annotation : — Mentd. Humphrey & , 
Henman v, Kavanagh (1925), 41 T. L. K. 
378. 

4267. Add. Annotation : Apld. Houghton v. 
Not hard, Lowe A Wills (1927), 41 T. L. It. , 
7(5. 

4283. Add. Annotation :--Refd . Isaacs v . Cook, ] 
[1925] 2 K. B. 391. 

4321a. Society not for profit.) — A provision in a 
memorandum of assocn. of a society not- for 
profit, registered under IH67 Act, A authorised 
hy the Board of Trade under sect. 23 of that 
Act to dispense with the word “limited,” 
that in certain events the liability of members 
shall be unlimited, is not a provision in tin* 
memorandum “ with respect to the objects 
of the eo.” under 1 90S Act, h. 9 (1), A t he 
eancellat ion oi such a provision cannot be 
confirmed by tin* cl . Ur Society F< >b 
Promoting Bmim.oymknt of Womkn (1927), 1 
71 Sol. do. 5S3. 

4393. Add. Annotation : — As to (1) Reid, lie City 
Equitable Fire Insce. (1024), 40 T. L. It. 
004. 

4403. Add. Annotation : — Mentd. Agricultural 


Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. 

4427. Add. Annotation : — Consd. Agricultural 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. 

4458. Add. Annotations : — Refd. Russian Com- 
mercial & Industrial Bank v. Comptoir 
d’Escompte de Mulhouse, Banque Inter- 
nationale De Commerce De Petrograd v . 
Goukassow (1924), 40 T. L. R. 837 ; Swedish 
Central Ry. v. Thompson, [1924] 2 K. B. 255. 
Mentd. Bohemian Union Bank r. Austrian 
Property Administrator, [1927] 2 Ch. 175; 
Todd v. Egyptian Delta Lind A Investment 
Co. (1927), 96 L. J. K. B. 551. 

4524, For this number read “ 4525.’ ’ 

4525. For this number read “ 4524.” 

4568. Add. Annotation : — Mentd. Deuchar v. Gas 
Light & Coke Co., [1025] A. C. 691. 

4571. Add. Annotation : — Mentd. Re Railways 
Act, 1921, Re Standard Charges Schedule 
(1925), 94 L. J. K. B. 364. 

4607. Add. Annotation: — Consd. Garrard v. James, 
[1925] Ch. 610. 

4623. Add Annotations: — As to (2) Consd. Kredit- 
batik Cussel G. m. b. II. r. Seb«*nkers, [1927 J 
J K. B. b26. Reid. Underwood v. Bank of 
Uverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775; Houghton r. Nothard, 
Lowe A Wills, [1927] J K. B. 216; Ligg(*tt 


PART III. SECT. 31, SUB-SECT. 9.— A. | 

»i { — 1 ////,/* Mil <*(»<* A,.f | 

s mu uni mini (menu ion oi me 
metinuandum ol lissom to an altcra- 
1 ion ol I lie o I (Joels chiusc, inasmuch , 
UK the whole ohjerls oi a eo. were not t 
onf ained in 1 hat Hawse . i 

si alteration being designed 

for 1 he hot ler at taimnent ol theohjeets 
of the eo., a. petition for eonhnnation 1 
I I lie alteration should he granted. 

J vcaiii'ou v rr,i> (liasaow Di.M'M. i 

I lost *i i \ l, r. IjOHI) Abvor \Ti„ (19271 
S. O. 100 SCOT. | 

q i. Incorporation abroad ] — A j 

co., registered underCos. Acts, presented 
a petition for an alteration of its memo- I 
random of assocn. hy the additiou of 
a power “ 1o procure the eo. to he j 
incorporated, registered, or recognised I 
in any foreign country.” The ct., 1 
while sanctioning the power to procure 
the registration or recognition of the j 
eo. in a foreign country, refused to 
confirm the power to procure its incur- i 
poration there . — lie TaysiDK Floor- I 
cloth Co., Ltd., U 5)23 J H. C. 690.— 
SCOT. | 

4308 iv. .] -A cemetery co. j 

sought additional power to act as 
** stone Ot marble cutters, masons, | 
quurricrs & sculptors, florists, gardeners, I 
it undertakers.” The ct., in tlie absenee 
of evidence of any convenience or 
advuntnge to t ho eo., restricted the new 1 

{ lowers by limiting them to powers to 
>o used in connection with. os ( 
incidental to, the co.’s main liusl- , 
ness of cemetery owners. — KniNnuitmi . 
SOUTHERN CKMKTEllY CO., LTD., [1923] 
a. C. 8G7. — SCOT. 

r i. .1 — A eo. sought the addition 

of a powor to sell, let on rent, or lease 
tho undertaking of the eo., or any 
brunch or part thereof. Tho ct. re- 
stricted the uower to any branch or part , 
of tho undertaking . . . being an , 
adjunct to the main undertaking . — lie 
Tayhidk Floorcloth Co., Ltd., [1923] 
S. C. 690.— SCOT. 

PART III. SECT. 32, SUB-SECT. 1.— C. 

q I. .) — Deft. co. bought j 

land from pltfs., & in payment therefor ; 
transferred to pltfs. a block of shares 


in another co., agreeing 1o re-purchase 
from pltfs. at a fixed price, on or before 

them as should not have been pre- 
viously sold or transferred by pltfs : — 
Held: the agreement to re-purchase 
was ultra vires deft. eo. as Cos. Act 
s. 41, expressly prohibits a purchase 
of shares in another co — Grant t*. 
Dominion Loose Leaf Co. (1924), 
60 O. L. It. 43. — CAN. 

PART III. SECT. 32, SUB-SECT. 2.— 
B. (a). 

q-q-ui i. Vndtr poicer in wu «ic- 

random For shares in a not tar com- 
pany. | Such sale does not nooossaub 
iuvohc winding up. A, whore the 
directors’ authority is derned irom a 
a ole of the shareholders, a minority 
\oic is Miiheirnt. il km street 7*. 
North West Disci it Co, 1 19201 2 
J). L. It. 829 ; [19201 2 \\ . \\ . K. 150 , 
22 Alta. L. R. 233.- CAN. 

PART III. SECT. 33, SUB-SECT. 3.— A. 

ei. .] — Deft, “as the 

largest shareholder ” of a co. claimed 
damages for false representations made 
as to the business of the co., which lind 
the effect of depriving the co. of its 
clients : — Held • the cause of action 
alleged was not defamation but an 
injuria done morely to the co., for 
which tho co., & not an individual 
shareholder, w'as entitled to sue. — 
Goon all v. Hoouknpoorv, Ltd., 
11920] App. D. 11.— S. AF. 

{ » i. .] — A shareholder 

ng on behalf of himself & all other 
shareholders can maintain an action 
alleging illegal uso of the co.'s money, 
when it clearly appears that an applica- 
tion to the co. to authortfie such an 
action would be futile. — Houston v . 
Victoria Machinery Depot, Ltd., 
[1924] 2 D. L. K. 057 ; 33 B. C. It. 
425.— CAN. 

q i. .] — Farrell r. Magic 

Silver-Black Fox Co., [1924] 3 
D. L. R. 132.— CAN. 

PART III. SECT. 33, SUB-SECT, IS.— 
A. (b) ii. 

•r. ” Credible testimony ” of in- 
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ability to pay — What is.] — In an action 
for reduction of a lease, brought by 
a co., defender was assoilzied & ob- 
i tabled an award of expenses. Pursuers 
I having reclaimed, defender, founding 
upon an unfavourable balance-sheet 
of pursuers which was about a year 
l old, moved that pursuors should be 
l required to find caution for expenses 
■ under 1908 Act, s. 278. The ct. refused 
tho motion, as it did* not appear by 
” credible testimony ” that pursuers 
1 would bo unable to pay defender’s 
expenses if he were successful in respect 
thut a later balance-sheet showed that 
I the liuancial depression from which 
pursuers had been suffering was 
passing off, &, further, in respect that 
pursuers had a responsible directorate 
& a profitable record in tbe past, & 
that there w*as no suggestion that any 
creditor was pressing them for pay- 
ment which he was unable to get. — 

1 Edinburgh Entertainments!, Ltd. v 
, Stevenson, [ 1925 J S. C. 848. — SCOT. 

PART III. SECT. 34, SUB-SECT. 1.— 
A. (a). 

4589 ii. .] — Zimmerman v. 

1 Andrew Motherwell of Can., Ltd. 
(Trustee) 119261, 3 D. L. U. 953. 3 
\Y. W. R. 42,— CAN. 

! PART III. SECT. 34, SUB-SECT. 1- 

; A. (b). 

sd. Co-opt rat ice livestock company 

Incorporatid nndtr Companies Act.\~— 

' Held: to lia\o power to borrow. — 
i Ca\ai>i\n Dank of Commerce r. 

Johnson (Alta [1920J 4 D. L. R. 
1179 ; [192UJ 3 \V. W. R. 013.— CAN. 

PART III. SECT. 34, SUB-SECT. 1. -B. 

j sm. Powtr to borrow dL' raise money — 
Mortgage.}— Held : a mtge. over part 
of a co.’s real estate us security for 
a loan was justified. — U nique l^o- 
pertiks, Ltd. t\ Kndean, [1927] 

* N. Z. L. R. 244.— N.Z. 

| PART III. SECT. 34, SUB-SECT. 2.— 

1 C. (b) i. 

r i. Issue before prospectus filed.] 

i — Martin v . Clarkson, [19201 3 

, D. L. R. 29 ; 58 O. L. R. 618 ; 7 C. B. R. 
. 019.— CAN. 
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(Li\erpool) e. | Barela x** Bank (11)27), 137 
L. T. 413. 


charge over its property, execution was issued 
under a fi. fa ., A the sheriff went into posses- 


i3arciays Bank, [1924] 1 K. B. 775. Refd. 
Houghton r. Not hard. Lowe A Wills, [1927] 
?gett (Liverpool) v. Barela vs 1 
lk (1927), 137 L. T. 113. 

4630. Add. Annotation : .l.v to (2) Refd. 1 1 ought on 
v. Nothard, Lowe A A\ ills. [ 1927 } 1 K. B. 219. 

4637. Add. Annotation : — Refd. Lemon v. Austin 
Friars Investment Trust, [1920] Oh. 1. 

4637a. Whether certificate securing income stock 
Is debenture.] — Defts., a limited eo., issued 
certificates for securing income stock, A a 
certificate was issued to pltfs. whereby the 
co. certified that it was indebted to them in 
a certain amount. The certilicate stated 
that three-fourths of the net profits of the co. 
in each year or a sum ecpial thereto were to 
be applied in paying off the income stock pari 
passu. Under conditions indorsed on each 
certificate a register of the certificates was i 
to be kept at the co.*s registered office, | 
wherein would be entered the names A 
addresses of the registered holders A par- | 
ticulars of the certificates held by them A by , 
clause 9 of the conditions the rights of the 
holders might be modilied with the consent 
of the holders of tliree-fourtlis in value of tlio 
certificat (‘8. Pltfs. were refused inspection , 
of the register, A- brought an action lor an 
injunction to restrain defts. from interfering 
with their right, under 1908 Act, s. 102, to | 
inspect the register: — Held : the certificates i 
were debentures within the sect., A pltfs. 
w r cre entitled to the injunction. — Lemon v. | 
Austin Friars Investment Trust, Ltd., 
[1920J Ch. 1 ; 95 L. ,1. < Mi. 97 ; 133L.T.790; 
41 T. L. It 029 ; 09 Sol. .To. 702, V. A. , 

4666. Add. Annotation : Mentd. (matcmala (lh*- 
publicu dc) v. Nunc/. (1920), 95 L. .1. K. 1>. 
955. 

4688a. Refusal to give information to 

debenture-holders — Acquisition of debentures 
from cestuis que trust at inadequate prices.] — 

lie Magadi Soda (Jo., I/rn., No. 7409a, post. 

4690. Add. Annotation Refd. lii Automatic 
Bottle JMakcis, Osborne* c. Automatic Bottle* 
Makers, [1920] ( Hi. 412. 

4697. Add. Annotation : — A.*? to (2) Refd. National 
Provincial Bank of England v. Ckarnley 
(1923), 93 L. J. K. B. 241. 

4700. Add. Annotation : — Consd. He Lloyd’s Fur- 
niture Palace, Evans v. Lloyd’s Furniture . 
Palace, [1925] Ch. 853. 

4716. Add. Annotation - Foild. Heaton A Dugard 
v. Cutting, [1925] 1 K. B. 055. 

4716a. .] — Judgment having been 

recovered in an action against a limited co., | 
which had issued debentures giving a floating I 


Thereafter, A before the sheriff paid the 
amount of the debt A costs to the execution 
creditors, the debenture-holders in deft. co. 
appointed a receiver, w t 1io claimed to be 
entitled to the money in the hands of the 
sheriff i—Ucld : the money w r as paid to the 
sheriff as a debt owing by defts. to the 
execution creditors, who were therefore 
entitled to retain it as against the receiver. — 
Heaton A Dugard, Ltd. v. Cutting 
Brothers, Ltd., [1925] 1 K. B. 055; 94 
L. J. K. B. 073 ; 133 L. T. 41 ; 41 T. L». It. 
280, I). C. 

4730a. Floating charge over part of assets 

already charged.] — When* a debenture trust 
deed, creating a general llonting charge over 
all the undertaking A assets of the co. both 
present A future, reserves power to the co. 
m the ordinary course of its business to 
create specific charges over an> of those 
assets, then although a second general floating 
charge over all the property comprised in the 
first charge hut ranking pari passu with or 
in priority to that charge, is, under the general 
law, incompatible with the lirst charge A 
ranks subject to it, yet there is no principle 
of law which forbids the creation of a second 
floating charge over part only oi those assets 
ranking pari passu with, or in priority to, tlic 
earlier lloating charge*, so long as the later 
floating charge is within the limits of the 
power reserved. 

A debenture trust deed created a general 
floating charge over all its undertaking A 
assets both present A future, hut reserved to 
the* co. power to create in priority to that 
charge such mtges. or charges as the co. 
should think proper “ by the deposit of any 
dock warrants, hills of lading, or other 
similar commercial documents, or upon any 
raw materials, or finished or partly finished 
products A stock for the purpose of raising 
money in the ordinary course of the* business 
of the co.” Jn pursuance of the power A in 
i he course A for the purposes of its business, 
the co. raised £12,000 A secured payment 
thereof by charging all the before-mentioned 
documents, materials A stock, both present 
A future, by way of a lloating security to 
rank in priority to the lloating charge* created 
by the trust deed : — field : the* power re- 
served to the co., except as to subject-matter 
pur] »ose, w r as unlimited ; it enabled tin 
co. to choose the form of a floating charge, if 
required, A the second charge was valid A 
entitled to priority over the first charge. — 
He Automatic Bottle Makers, Osborne v. 
Automatic Bottle Makers, [1920] (Jli. 412 ; 
95 L. J. Oh. 185 ; 131 L. T. 517 ; 70 Sol. Jo. 
402, (J. A. 


PART III. SECT. 34, SUB-SECT. 2.— 
C. Xb) n. 

. i. .1 — Persons lend- 

ing 

a^ume that the es'-cntiuls of internal 
management have been carried out by 
the co. — Martin i\ Ciarksox, [192,>] 
4 D. h. R. 232 ; 57 O. L. It. 499 ; 

C. B. ' 

J 8 


PART III. SECT. 34, SUB-SECT. 2.— 
C. (c). 

m i. .] — Where debentures -n ere 

jsued before the co. had filed a 


..... J Wilt' X — — 

the debenture-holder, they were valid 
in the hands of the pledgee to whom 
they had been assigned. — Martin v 
Clarkson. (19201 3 1). L It. 29 : 58 
* " 01 1 * — 
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PART III. SECT. 34, SUB-SECT. 3.- 
A. <b) i. 

pi. — \\ h ether misfeasance 

claims included ] — Where a debenture 
pul ports to rieate a charge on “the 
undei taking ol the co. 6c all its pro- 
pert} present 6c future including un- 
called capital,” misfeasance claims uro 
included in such eliarge. — Hi Buick 
Salkh, Ltd., (1920] N. Z. L. It. 24.— 
N.Z. 


20 



Cases 4765 — 4941. English and Empire Digest Supplement. 


4755. Add. Annotations: — As to (l)Refd. Kredit- 
bank Cassel G. m. b. II. v. Schenk era, [1926] 

2 K. II. 450. Generally , Refd. Houghton v. 
Not hard. Low.* & Wills, [1027] 1 K. B. 24 6. 
Mentd. Underwood v. Bank of Liverpool, 
Underwood v. Barclays Bank, [1924] 1 K. B. 
775. 

4781. Add. Citations: — 93 L. J. Oh. 27; 130 
L. T. 93. 

4783a. Delay In issue to retain credit.] — 

Where a co. agrees to issue debentures to a 
creditor as security for past & future loans, I 
but delays issuing them for a considerable j 
time in order to retain its credit with its 
other creditors, the debentures are not void- ' 
able under 13 Eliz. c. 5, when the co. goes I 
into liquidation. — He Lloyd’s Furniture t 
Palace, Evans v. Lloyd’s Furni- 

TUH1C P ALACK, I/TD., [1925] Ch. 853; 95 ' 
L. .1. Oh. 140; 134 L. T. 241 ; [1920] B. & 

Under “ Right to inspect register of deben- 
ture holders & have copies.] — See 1908 Act, 
s. 102,” add as follows : — I 

4808. Add. Annotation Dlstd. He Automatic i 
Bottle Makers, Osborne v. Automaiic Bottle 
Makers, [1920] Oh. 412. 

4809. Add. Annotation :- Consd. He Automatic j 

Bottle Makers, Osborn.* v. Automatic Bottle j 
Makers, [1920] Oh. 412. 1 

4825a. .] — Lemon v. Austin Friars Invest- 

ment Trust, 1/td., No. 4037a, ante. 

4858. Add. Annotation : Consd. British America 
Nickel Uorpn. r. O’Brien, 11927) A. ('. 309. 

4858a. . V co. issued mtge. bonds 

secured l>> a trust deed, which gave power 
to a majorit > of th<* bondholders, consisting 1 
of not less than t hree-fourl hs in value, to I 
sanction am modification ot tin* rights of i 
the bondholders. A scheme for rc*construc- ' 
t ion of the co. provided for the mtge. bonds ! 
being exchanged for income bonds subject 
to an issue oi tirst income bonds; also that 
a committee, one onlv of whom was to be * 
appointed bv tin* mtge. bondholders, should , 
have power to modit'v tin* scheme without 1 
confirmation bv the bondholders. The 1 
scheme was sanctioned hj the majority of | 
the bondholders requisite under the trust , 
deed. The required majority would not have ' 
been obtained hilt for the \ote of the holder I 
of a large number of bonds, whose support 
ol the scheme was obtained by the promise 
of a large block ol ordinary stock, an arrange- 1 
meiit winch was not mentioned m the | 
scheme : Held : the resolution was invalid. | 
both because the bondholder in ’voting had j 
not treated the interest of the whole class of 1 
bondholders as the dominant consideration, i 
A because the scheme, so far as it provided I 
for a committee, was ultra vires. -British | 


America Nickel Uorpn. v. O’Brien, []927] 

A. C. 369 ; 96 L. J. P. (’. 57 ; 136 L. T. 615 ; 
43 T. L. It. 195, P. (\ 

4883. Add. Annotation: — Refd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 2 Oh. 329. 

4906. Add. Annotation : — Consd. Jacobs v. Batavia 
& General Plantations Trust (1924), 93 
L. J. Oh. 620. 

4925. Add. Annotation : — Consd. Employers* 
liability Assce. v. Sedgwick (Collins) (1926), 
95 L. J. K. B. 1015. 

4931. Add. Annotation : — Consd. National Pro- 
vincial & Union Bank of England v. Chamley, 
[1924] 1 K. B. 431 

4933. For the paragraph in the original volume 
substitute the following paragraph : — 

Due registration — Particulars of 

property charged insufficiently entered.] — A co. 
with the object of securing payment of its 
overdraft at pltf. bank “ demised ” to the 
bank a certain leasehold factory with all the 
movable “ plant used in or about the pre- 
mises ” for a term of about 996 years. The 
bank sent the indenture to the registrar of 
companies for registration under 1098 Act, 
s. 93. In the particulars required to be filed 
pursuant to that sect, the instrument was 
described as a mtge. of the leasehold premises, 
no mention being made of the chattels. The 
registrar entered the description of the 
instrument in the register in similar terms, 
identifying it by its date, & omitting all 
mention of any charge on the chattels. 
Subsequently the sheriff, in execution of a 
judgment recovered by deft, against the co., 
seized certain chattels of the co. upon the 
mortgaged premises, including certain motor 
vans. The bank claimed the goods in ques- 
tion under their mtge., & obtained from the 
registrar a certificate “ that a mtge. or charge 
dated ” — specifying the date & the parties 
to the instrument — “ was registered pur- 
suant to Cos. Act, s. 93.” On an interpleader 
issue to try tiie title of the bank as against 
the execution creditor : — Held : as the 
certificate identified the instrument of charge, 
& stated that the mtge. or charge thereby 
created had been duly registered, it must bo 
understood as certifying tho due registration 
of all the charges created by the instrument, 
including that of the chattels, & it was con- 
clusive evidence of the due registration of 
the chattels none the less because the register 
in omitting to mention them was not merely 
defective but misleading. — National Pro- 
vincial & Union Bank op England v. 
Ciiaunley, [1921] 1 K. B. 431 ; 93 L. J. K. B. 
211 ; 130 L. T. 465; 68 Sol. Jo. 480 ; [1924] 

B. & C. K. 37. 

4941. Add. Annotation : — Generally, Hold. National 
Provincial & Union Bank of England v. 
Charnley, [1924] 1 K. B. 431. 


PART III. SECT. 34, SUB-SECT. 3. - 
C. (a). 

sq. Mortgagi of njnetftc assets] - 
A co. deposited A* pledged with A r 
lo u bank us security for repayment of 
a loan all the liquid assets, including i 
or at any 

iu its godowns. the keys of Which had ' 
been delivered to tho bank : — field : 
the charge was not a Heating charge, 
but a mtge. of specific assets, with u 
Hoouee to the mtgor. to disposo of 
them in the course of the business I 


subject to prescribed conditions.- 
Hank of Bahoda, Ltd. t\ H. H. 
Siuvdahvni (1920), I. L. It. f»<> Horn. 

I 517. - IND. 

PART III. SECT. 34. SUB-SECT. 4.— 
A. (ah 

4920 ill. .] — Re Holmes . 

(Samuel), Ltd. (1923), 58 I. L. T. 9.— 


PART III, SECT. 34, SUB-SECT. 4.— 
B. (b). 

at. Agreement to give security .) — 
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Deft, co., having agreed to purchase 
from pltf. co. a motor, paid £100 on 
deliv ery, & ‘agreed to give security over 
the motor for the balance, & a bill of 
sale was prepared, J>ut was not exe- 
cuted : — LI eld : tho agreement to give 
security had not created an equitable 
mtge., wliich. not being within the 
-‘-“••lition of “ mtge.’* In Cos. Act, 
1908, 8. 130 (11), was not rendered 
void by that sect, by reason of non- 
registration. — New Zealand Serpen- 
tine Co., Ltd. v. Hoon Hay Quarries, 
Ltd., [1925] N. Z. L. R. 73.— N.Z. 
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4975* Add. Annotation : — Apld. Thomas v. Todd, 
[1926] 2 K. B. 511. 

4977. Add. Annotation : — Refd. Fenton Textile 
Assocn. v. Lodge <1927). 96 L. J. K. B. 1016. 

4979. Add. Citations: — 93 L. J. Oh. 42; 130 
L. T. 178. 

4979a. Effect of voluntary winding up.] — 

Where under a debenture deed in the common 
form made by a limited co. tho debenture- 
holder has appointed a receiver to carry on 
the business of the co., the authority of the j 
receiver so to do is terminated by tho volun- 
tary winding up of the co., & on a contract 
thereafter made by the receiver as such he 
will be personally liable. — Thom\s ?». Todd, 
[1926] 2 K. B. 511 ; 95 L. J. K. B. 808 ; 135 
L. T. 377 ; 42 T. L. II. 491. 

4982. Add. Annotation: — Consd. lie Glyncorrwg 
Colliery Co., Railway Debenture General 
Trust Co. v. The Co., [1926] Ch. 951. 

5016. Add. Annotation: — Mentd. Guatemala (Be* 
publica de) v. Nunez (1926), 95 L. J. K. B. 
955. 

5036a. Right to sue — On bills of exchange drawn by 
receiver— For goods supplied by company to 
acceptor. | — Where bills of exchange, signed 
by “It., Receiver, F. Ltd.,” as drawer, had 
been accept ed in respect of goods supplied 
by the co. to defts., A pltf. had stated that 
it must be “ clearly understood that 1 am 
in no way accepting any liability or 
responsibility whatever in respect of tin* 
orders themselves”: — Held: the words | 

“ Receiver, F. Ltd.,” were words of descrip- 
tion only, i the bills did not purport to have 
been drawn on behalf of tho co., pltf. 
was entitled to recover against defts. upon the 
bills.- K ettlk r. Dunsteh «V Wakefield i 
(1927) 43 T. L. R. 770. 

5067a. •— .] — Pltf. assocn. brought an 

action against defts., G. A Co., Ac L., managing 
director of t lie co. Since the matters relevant 
to the action tho debenture-holders of C. Ac 
Co. had gone into possession under the 
powers of t heir debentures, Ac had appointed 
L. as receiver Ac manager. L. tiled an 
affidavit of discovery disclosing certain 
documents which he declined to produce, on 
the ground that though lie had them in his 
possession at the time when he was managing 
director of the co., he now held them as i 
receiver A: manager of the debenture-holders, ' 
an order could not be made against C. A: 
Co., to produce them field : there might 
be documents which w’ere such that C. Ac Co. 
itself w'ould have the right to inspect for the 
purposes of the action, C. & Co. having a 
right to redeem them, Ac the right of inspec- 


tion of C. A: Co. could be used by pltf. assocn. 
as L., though an agent for the debent im*- 
liolders, was also for some purposes tlu* 
agent of C. A Co. --Fenton Textile Assoon., 
Ltd. r. Lodge (1927), 96 L. J. K. B. 1016 ; 
137 L. T. 241, C. A. 

5069a. .j -Fenton Textile Assocn., 

Ltd. v. Lodue, No. 5067a, ante. 

5091. Add. Annotation : — Apld. Thomas v. Todd, 
[1926] 2 K. B. 511. 

5149a. Application of assets — Deficiency.]— 

In a debenture-holders* action where there is 
a deficiency, the assets must be applied in the 
following order: (1) costs of realisation, 

(2) costs including remuneration of receiver, 

(3) costs, charges A: expenses of debenture 
trust deed including the trustees’ rerun 
neration, (1) pltfs.’ costs of action, (5) pre- 
ferential creditors, (6) debenture-holders. — 
He Glyncorkyvg Gollieuy Go., Railway 
Debenture A General Trust Co. e. The 
Go., [19261 Ch. 951; 96 L. ,L Ch. 13; 70 
Sol. Jo. 857; salt man. lie Gl\ M’ohuwg 
Gojlliehy Co., lie Kailw \y Debenture \ 
General Till st Go.. 136 L. T. 159. 

5170. Add. Annotation Refd. lie Glyncorrwg 
Colliery Co., Railway Debenture A. General 
Trust Go. v. r rhe Co., [1926] Gli. 951. 

5184a. On authority of receiver- -To carry on 
business of company.] — T uom\^ r. Todd, 
No. 4979a, ante. 

5186a. Debenture given for money bona fide 
advanced — After knowledge of presentation 
of petition for winding up.] — The lact that a 
person to whom a debenture was granted after 
a petition to wind up the co. had been 
launched had knowledge of tlx* launching 
of such petition docs not prevent the ct. 
from validating the debenture, it it was given 
for money advanced b> the debenture- 
holder for the purpose* ol bond fide assisting 
the co. to pay wages, Ar tlx* costs of appet. to 
such an application to validate his debenture, 
notwithstanding 1908 Act, s- 205 (2), A: of tlx* 
liquidator, ma} be* paid out of tlx* assets of 
the co. — lie Bark Ward A Go., Ltd.. [1920| 
Ch. 828 ; 95 L. J. Ch. 581 ; 135 L. T. 575 ; 
70 Sol. Jo. 070; [1920| B. A C. If. 91. 

5194. Add. Annotation:— Consd. Allen v. Royal 
Bank of Canada (1925), 4 1 T. L. K. 025. 

5314. Add. Annotation : Distd. lit Stanton, llogg 
r. Manic (1927), t 1 T. L. If. 1 Is. 

5316. Add. Annotations : - - Consd. H< Slant on, 
Hogg r. Maule* (1927), 14 T. L. if. IIS. 
Mentd. It. v. Central Criminal Court JJ., 
Ex p. L. C. C., [1925] 2 K. B. 43. 

5316a. May decide validity of debentures. 


PART III. SECT. 34, SUB-SECT. 6.— 
B. (b) ii. 

■v. What amounts to default in 
payment of interest .) — It cannot bo said 
that there has been default until 
demand has been made for payment at 
the place, or one of the places, named 
In the bond for payment of Interest. — 
Trusts & Guarantee Co., Ltd. r. 
Drumhkllkr Power Co., [1924] 2 
D. L. R. 208; [1924] 1 W. W. R.1029. 
—CAN. 


PART III. SECT. 34. SUB-SECT. 6.— 
E. (d). 

•w. Affidavits — Made before in- 
stitution of proceedings — Inadmissible.) 
— Trusts & Guarantee Co., Ltd. v. 
Drumhkllkr Power Co., [1924] 2 


D. L. n. 208 ; [1924] 1 W. W. It. 1029. 
—CAN. 

5130 1. Er parte application.) — A 
receiver ought not to be appointed ear 
p. t ©specially for the purpose of taking 
possession of & managing a going 
business, except in extraordinary 
oircumstanccs. — Trusts & Guarantee 
Co., Ltd. v. Drumhkller Power Co., 
T1924] 2 D. L. R. 208 ; [1924] 1 

W. W. It. 1029.— CAN. 

PART III. SECT. 34, SUB-SECT. 6.— 
E. (f) ii. 

6148 i. Form of judgment .) — Martin 
v. Clarkson, [1925] 4 D. L. It. 232 ; 
57 O. L. R. 499 ; 5 C. B, R. 835.— 

CAN. 

PART III. 8ECT. 85. 

■a. Meaning of " being wound up ” 
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I — Under ('ompmuea Ordmanct, 1901 
(r. 20), s. 4 7.1- -Tlx* words do not refer 
to a winding up under any particular 
Act in the sense of a dissolution, hut 
mean a winding up of a eo. In the 
soiiho of a realisation of the assets, a 
distribution of the proeeeuH among 
creditors & an adjustment of the lights 
of shareholders among themselves, be 
therefore n eo. may be “ being wound 
up " in this sense under Bkpey. Act, 
os well as under elthei Dominion oi 
provincial Winding-up ActH — Re Irma 
Co-operative Co., Ltd., Re Love be 
Knudbon, [1925] 1 D L. It. 27 ; [19241 
3 W. W. R. 850.— CAN. 


PART III. SECT. 36, SUB-SECT. 1. 
t. Add “ revsd. 14 S. C. R. 624." 


-A. 
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Lghb than throe months before tin* commence* 
merit of its compulsory winding up in a county 
<t., a (*o. having a paid-up capita] of less than 
£10,000 issued debentures to the extent of 
C 1.500 in favour of two persons. The 
liquidator moved in the* county ct. for a 
declaration that the debentures were invalid 
either as a fraudulent preference under J908 
Act, s. 210, or as a floating charge created 
otherwise than ior cash under sect. 212, 
A that the persons named in the debentures 
had no rights in respect ol the sums expressed 
to hr set 1 1 red thereby except as unsecured 
credit oi s : Held : the county ct. judge had 
jurisdict ion to entertain fh(* liquidator’s 
application. A, as he had done so, his dis- 
cretion could not be interfered with. - lie 
Stanton (F. A E.), I/n>., Hou<; e. Maple 
(1027), <11 T. L. It. 118, I). <\ 

5337. Add. Annotation : — Refd. lxrch v. Black- 
wood, 1 1024 J A. O. 783. 

5343. Add. Annotation:-— Mentd. He Quintin 
Dick, Cloncurry v. Fenton, [1920] (Hi. 002. 

5346. Add. Annotation :— Mentd. Bank of Liver- 
pool A Martins c. Holland (i02(»), 13 T. L. B. 
20 . 

5354. Add. Annotation : — Refd. I^och v. Black- 
wood, 1 102 I J A. <J. 783. 

5357. Add. Annotation : — Refd. Loch v. Black- 
wood, [ 1 021 J A. (’. 783. 

5357a. ,| — A co. was registered in Barbados 

under Dos. Act-, 1010, of Barbados, as a 
public co., in order to carry on testator’s 
business A to divide the profits of it between 
members of bis family entitled under Ihh wall 
to share them ; the managing director had 
a preponderating voting power. Upon a 
petition for winding up by shareholders who 
were not directors, it appeared that the 
directors had omitted to hold general meet- 
ings, or to submit accounts, or recommend a 
dividend, A that they liati laid themselves 
open to the suspicion that their object in so 


l omitting was to keep petitioners in ignorance 
of the co’s. position & affairs A to acquire 
j petitioners’ shares at an under- value : — 
Held : the power to wind up the co. under 
| sect. 127 (vi) of that Act [which was identical 
with 1008 Act, s. 129] was not confined to 
cases in which there were grounds analogous 
to those mentioned earlier in the sect. ; & 
in the circumstances of the case, regard 
being had to the domestic character of the 
co., petitioners were entitled under that 

S ro vision to a winding-up order. — Loch v. 
►lack w ood (John), Ltd., [1924] A. C. 783 ; 

I 93 L. J. T. C. 257 ; 131 L. T. 719 ; 40 T. L. R. 

; 732 ; 68 Sol. Jo. 735 ; [1924] B. & C. R. 209, 

P. C. 

. 5372. Add. Annotation : — Refd. Loch v . Black- 
! wood, [1924 J A. C. 783. 

I 5388. Add. Annotation : — Consd. Loch v. Black - 
! wood, [1924] A. " 

5397a. Omission to hold general meetings or 

to submit accounts.] — Loch v. Blackwood 
I (John), Ltd., No. 5337a, ante. 

5474. Add. Annotation : — Mentd. Re City Equit- 
able Fire Insce. (1924), 40 T. L. R. 853. 

* 5604. Add. Annotation: — Mentd. Hunter v. 

! Stadtisclie Hochseefiscberei Gescllschaft,[ 1 925] 

| 2 K. B. 493. 

! 5648. Add. Annotation : Refd. He City Life 
! Assoc., [1920] Ch. 191. 

5841a. Issue of debenture — For money advanced to 
company for payment of wages.] — He Park 
t Ward A Co., Ltd., No. 5180a, ante. 

5881. Add. Annotations : — Distd. Re Stanton, 

! Hogg r. Mnulc (1927), 41 T. L. 1L 118. 

Mentd. R. v. Central Criminal Court JJ., 
Ex p. L. O. C., 1 1925J 2 K. B. 43. 

' 5908a. Application for order under 1908 Act, 
s. 175 (6), for exculpation Right of successful 
applicant to costs.! — Re \ Con- 
| strir tion Co., Ltd., 119271 \\ . X. 7. 


PART III. SECT. 36. SUB-SECT. 2- 

C. (a). j 

« ; .1 Where 1 lit' notice pro- j 

\ uled for liy Winding up Act, It. C , 
1900 (e 1 1 1 ), s 1, luco not hern served. 

\ r n petition tor a vvimlmg-iip order i> 
presented, the question whether the ' 
is “ unable t < i pav its debts an the. 
become due,” within sect. 3 (a), must 
lie determined b\ the ct. upon t la* 
material tiled lit Mil.o Wiu.A'i Co , 

I j n*., 119251 2 I>. L It. 1170; |I925] 
l \V. \V it 1 142 . 35 Man. L. Jl. 1 , 

JI. It. 707 -CAN. 

PART III. SECT. 36, SUB-SECT. 2. 

D. (a). , 

d I. I to .1 V M I s la MJIKK^ j 

Co , LII» . I l9- , i>| 1 1» L It. 173 , 6b 
<) L It. I (Mi CAN. 

PART Ill^SECT. 36, SUB-SECT. 2.— ' 
n mi 

5384 n. I -\1 though a co. niav i 

he wound up where there is a complete , 
deadlock m its ninnngoinent . where i 
substantial majonlv of the share- 
holders art' opposed to the making of 
the order, where the petition is the 
outcome of a mere (honest le quarrel. 

\ where no substantial advantage will 
accrue from the granting ol the order, 
an order will not ho made. - 10 | 
Shipway Iron 1 Ik i.i, tV Wire '** 
fauivkims Co.. Lrn., (1926J 2 1>. L. It. 
SS7 ; 5b O. L. It. 585 - CAN. 

t I. Differences between hco sole 

members .) — Where resp. had treated 
ttie co. an his own h uni ness in such a 


way aH to destroy hin fellow-share- i 
ladder’s contidenee in the impartiality 
td his administration : — Held : it was I 
just & equitable that the co. should he i 
wound up. — T homson v. Drybdalk, 

1 1125 J S. C. 31 1 .—SCOT. | 

t ii. - / it adloi A caused tut pt 1 1 - 

* 1 Wimlitig-iip ordet refused. { 

— .1 \mi s Lumpers Co., Ln>., , 

1 1 11261 1 J). L. It. 173 , 5S O. L. It. KM). 1 
--CAN. j 

PART III. SECT. 36, SUB-SECT. 2.— 
D. (e). 

5397a i. Manayino director 

conduct i nff affairs as thouph company 
his private business.] — Baird c. Lees, 
(111241 S. 0. 83.— SCOT. 

PART III. SECT. 36, SUB-SECT. 3.— j 
B. (b) iv. 

q j. .] — A petition for 

the winding up of a co., tiled by a 
creditor with the view of enforcing 
payment of a disputed debt, in an 
abuse of the process of the ct. & should 
ho dismissed. — Pro a 8 at v aka z it r. 
Uitntur Cotton & Paper Mills Co., 
Ltd. (1924), I. L. It. 48 Mad. 267 — 
IND. 

6439 ii. . ) — Smitiihkld 

Coi.p Storage & Extort Co. of 
South Africa, Ltp. r. Lever (1924), 
45 N. L. U. 73.— S. AF. 

PART III. SECT. 36, SUB-SECT. 3. — 
D. (a) i. 

I i. Geiural rule — I T’lnduiti uj> ditn- 
vuntal to all concerned.] -Winding-up 
order set aside . — 10 Shipway Iron 
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Hki.l Nr Wire M vxukaotl ring Co., 
Lip., 1 1926 J 2 D.L. K.8S7 , 58 0. L JL. 
5b5 CAN. 

PART III. SECT. 36, SUB-SECT. 3.— 
D. (a) ii. 

q i. Exceptional circumstances.] 

— A creditor of a co. presented ** 
petition for the winding up of the co. 
hy the et. The co. had gone into 
voluntary liquidation, & the petition 
was opposed on the ground that the 
majority of the creditors desired the 
v oluntary winding up to be continued. 
A statement of the co.’s alTairs 
showed that its liabilities amounted 
to £335,000, while its assets were 
estimated at £9,300 ; that about 
fciiu.ww, stated to be irrecoverable, 
had been advanced to directors of the 
co. ; that the co. had received large 
udvunoes from associated cos., part 
of wiiich we re completely secured. 
Creditors to the extent of £300,000. 
including one whose claim amounted 
to about two-thirds of the co.'s whole 
indebtedness, had absented to the 
voluntary winding up, & petitioner, 
wiio was a creditor to tho extent of 
£5,000 only, w'as the sole creditor who 
objected to the co. being w'ound up 
voluntarily : — Held : although as a 
general rule the co. would have regard 
to the wishes of a majority of creditors, 
the circumstances were of such 
special character that an exception to 
the general rule should be made, & a 
windiug-up order pronounced. — Bou- 
boulis v. Mann, M \cNkal & Co., Ltd., 
[1926] S. C. 637.— SCOT. 
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5053. Add . Annotation : — Mentd. Re City Equit- 
able Fire Insce. (1924), 40 T. L. R. 853. 

6056a. Damages & costs paid by insurance 

company in respect of judgment obtained 
against insured company.] — Appet. obtained 
judgment against a co. for damages for ! 
personal injuries & costs. Afterwards the i 
co. went into liquidation, A the insurance co. I 
with which the co. in liquidation was insured ( 
paid the amount of the damages A: costs to 
the liquidator: Held: appet. was not 
entitled to have the amount paid to him i 
direct by the liquidator, but it formed part | 
of the assets lor distribution among tin 
general creditors, including appet. />Y Hah- . 
rinuton Motor Co.. I/td. (1927). 1 I T. L. It. | 
5s, C. A. 

6064. Add. Annotation Refd. Re Stanton, Hogg 1 
. Maule (1927), \ 1 T. L. It. 1 IS. , 

6137a. Z 1 — Re Oxford & | 

Worcester Extension \ Chester .1 cmtio^n 
Hy. Co., 1 * OTTER’S (\VSE (IS 19), l De (i. A. 
Sm. 72S ; 5 Hv. <V Can. Cas. 02S : IS L. ,1. Oh. I 
217 ; 13 L. f. O. S. 320 ; 13 Jur. 091 ; 03 , 
K. It. 1270. | 

iMM.Mii Consd. Rt *outh Essex Kstunrv Reclama- 1 
lion C‘<» . hi j> l’<un A: Linton 17 \V It 275 i 

Refd. Rt Mncwsburv A, Leicester J { \ . JO Vardv < I S5 I ), | 
20 L .1. (’h 325 , Hop** i Liddell (1*55), 20 linn. 43* | 

6150. Add. Annotation Refd. Re City Equitable 
Fire Insce. (1921), 40 T. L. R. 853. 

6150a. .] — Re City Equitable Fire In- | 

surance Co., Ltd., No. 3059a, ante. 

6154. Add. Annotation : Dlstd. Re Stanton, Hogg 
r. Maule (1927), 1 1 T. L. K. 1 IS. 

6161. Add. Annotation : — Aa to (2) Refd. Re City 
Equitable Fire Insce. (1921), 40 T. L. R. 
853. | 

6173. Add. Annotation : — Refd. Re City Equitable i 
Fire Insce. (1924), 40 T. L. R. 853. ! 

6173a. Article relieving directors from loss — | 

Unless arising from wilful neglect or default.] I 


— Re City Equitable Fire Insurance Co., 
Ltd., No. 3059a, ante. 

6182. Add. Annotation :--An to (2) Apld. Re V 
Debtor, [1927] 1 Ch. 410. 

6183. Add. Annotation Apld. Re A Debtor, 
[1927] 1 Ch. 410. 

6212. Add. Annotation : — Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 

6222. Add. Annotation : - Refd. Re Darwen A: 
lVarce, Associated Paper Mills r. Dames 
(1920), 95 L. ,1. Ch. 4S7. 

6229. Add. Annotation -Refd. Spencer v. Ash- 
worth Partington, [1925] 1 K. H. ~ wo 

6241. Add. Annotation : — Mentd Hunter v. 
Sti’idtiseho 1 lochseelischerei Clesi llschaft ,| 1 925 | 
2 K. D. 493. 

6346. Add. Annotation : — As to (I) Refd. Swift 
v. Hoard of Trade, [1925] A. C. 520. 

6368a. -- For salary for dismissal without 

notice.] Where a clerk claimed to be paid 
out of the asset* for services rendered, A 
a v ear’s salary for dismissal without notice, 
contrary to agreement: Held: he was 
entitled to the salary as claimed. Re 
Madrid Hank, R.r p. William* (IsOO), L. It. 
2 Eq. 210 ; 35 L. .1. Ch. 17 1 ; 11 W. H. 700 ; 
suh nom. Re Madrid D\nk, Ltj*., R.i />. 
Holder. R.v p. William*, 1 1 L. T. 150. 

I H llutof IOIIS Refd. JO Minimi Bank, Mi 
( 1 M5 7 b 15 M. K 3.51 . 10 Oencrnl Ev hnnge Bank, 
Brest on’s (’la mi (180*), IP B 1' Bis n 

6374. Add. Annotation : Mentd. Hritannia Hy- 
gienic Laundry Co. v. Thornycrolt (1025), 
94 L. J. K. H. 858. 

6400. Add. Annotations : Mentd. Re Clemmons 
Aluminium (1921), 91 L. .1, K. H. 187 ; 
Costello v. Drown (1921), 91 L. J. K. H. 220 ; 
Re Snowdown Colliery Co., South-Eastern 
Coalfield Extension Co. e. ttnmwlow n Colliery 
Co. (1925), 91 L. J. Ch. 305. 

6406. Add. Annotation : — Mentd. Re City Life 
Assce. (1925), 42 T. L. K. 45. 


PART III. SECT. 36, SUB SECT. 8.— 

C. (o). 

sb. Change of solicitor — When 
permissible — Under order of court.] — 
Ilf CONTINENTAL FlllE & CASUALTY 

Co., [1024] 3 D. L. It. 1) ; 2 \V. W. H. 
410 ; 31 Man. L. It. 482. — CAN. 

PART III. SECT. 36, SUB-SECT. 9. — A. 

sc. A ’otict of mutinu — To share- 
holder*.] — It is tin* duty of tho trustee 
to give shareholders of an insolvent co. 
the Haine notice of the first meeting of 
creditors as m Rent to those who are 
ordinarily deemed to be creditors, but 
the trustee’s failure to do so docs not 
invalidate t lie meeting, unless the 
irregularity has prejudiced tho share- 
holders. — he Patricia Appliance 
Shops, Ltd., [19231 3 D. L. It. 1100; 
62 O. L. R. 215 ; 2 C. B. It 4 CO.— CAN 


PART III. SECT. 36, SUB-SECT. 10.— 
C. (d) i. 

8d. Something in nature of mis- 
conduct.] — To make a person liable 
under Cos. Act, 1908, s. 254, lie must 
be shown to have been guilty of some 
misconduct by which the co. has 
suffered loss. There must bo actual 
loss or damage measurable in terms of 
monev. — Jie Buic'K Wales, Ltd., [19201 
N. Z. L. R. 24.— N.Z. 

PART III. SECT. 36, SUB-SECT. 10.— 
C. (d) iii. 

to. Payments to discharge directors' 
liability on guarantee.] — When a co. is 
insolvent to its directors’ knowledge, & 


the directors cease payment of all but 
small & pressing accounts A: pay all 
, the rest of the eo.’s takings into the 
bank to wipe out the oo.’s oveidralt , not 
with intention to prefer the bupk. but 
in order to wipe out tho directors’ 
1 liahillt v as surd ics under thcii personal 
I guarantee of the overdralt. such pm - 
I incuts do not amount to a misfeasance 
or brcuch of trust within ('os Act 
1 90S, s. 251 — -Jir Lively (II ) A ('<» 

■ Ltd , 1 1 925 J N. Z. L. K. 907.— N.Z. 

PART III. SECT. 36, SUB-SECT. 10.— 

I r l.r\ 

6201 i. T'osition of lif/tndalor on 
summon* Security lor costs— II hither 
court mill ordtr. J- On a summons for 
an order requin rig tho liquidator to 
! give security for cods*- /hid * 
although the et ., in t he exercise of its 
general jurisdiction, cciiid ordei security 
to be given, nevertheless the established 
practice in the English ets. should be 
followed. A’ the summons must be 
dismissed Re New Zevlaxd Or\ 
Machine (Jo. Ltd. (In Liquidation), 
[1927 J N. Z. L. It. 100. -N.Z. 


PART III. SECT. 36, SUB-SECT. 10. — 
E. (a) iii. 

6221 i. When liable as contributor v — i 
General rule.]— A past member of a I 
limited co may be liable to contribute | 
to its a°sets in a winding up, not with- 1 
standing the fact that the existing | 
members at the date of the commence- | 
mont of the liquidation hold fully- 
paid Hhares only. — He Southern Cross 
I Motor Fuels, Ltd., Exp. Keli.eway, I 


I 1192151 V. L. H 527 : IS A L T. 100, 
j [ 1 9-0 1 Argun L. it 127 AUS. 

PART III. SECT. 36, SUB-SECT. 10. - 
E. (b). 

sf. How enfmeed — Right of liqui- 
dator to bring actum J Cos. Winding- 
up Act (Susk ) ss 15 A" 22, which 
establish a summary statutory pio- 
eedure, enabling a liquidator to get 
payment from a eontributoiy under the 
Act Instead of proceeding h> action, 
arc only permiHsive A not obligatory 
A tin* liquidator is not bound to have 
recourse to that proeed'Mo hut may 
proceed by way ot act ion — ■ M askcak 
r Mc Kenzie A: Son, [1 51211 2 D. L. R. 
1212 ; 2 YV. \V. R. 521— CAN. 

PART III. SECT. 36, SUB-SECT 10.- - 
E. (c). 

t j. . j — There is nothing in 

Winding-up Act to Justify the suggest ion 
that in settling the list of contributories 
regard is to he had only to those share- 
holders whoso liability is siibjtct to 
call. — Re Nation yl Stadium, Ltd. 
(1924), 55 O. L. It. 199.- CAN. 

sg. ] licensed shari hotel e r.] — 

Rc Canadian Cokdaoe A: Manu- 

Co. (1923), 64 O. L. Li. 

480. — CAN. 

PART III. SECT. 36, SUB-SECT. 10.— 
E. (e' ii. 

6298 i. I‘oircr of liquidator to 

make immediate call — For u hole of 
unpaid balance on shares.] — Re Irma 
Co-operative Co., Ltd., tie Love 
Knudhon, [19251 ID L. R. 27 ; 
11924] 3 W. W. R. 850.— CAN. 
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6409. Add . Annolation : — Consd. Rc Pitchford, 
[1924] 2 Ch. 200. 

6427. Add. Annotation : — Refd. Re City Life 
Assce. (1925), 42 T. L. U. 45. 

6436a. - -In a common law action by a co. 

ju liquidation against a shareholder for a 
call made before the liquidation, deft, has 
no right of act -off in respect/ of sums alleged 
to be due to him from tlie co. — At/LTANCE 
Film (ohpn., Ltd. r. K nodes (1927), 43 
T. L. JL 07H. 

6442. Add. Annotation Mentd. lie Pink, Elvin 
v. Nightingale (1920), 70 Sol. Jo. 1090. 

6442a. J -Applt., the managing director of 
a co. which was insolvent , recovered judgment 
against the co. for repayment of money lent 
by him to the co. Shortly afterwards, the 
provisional liquidator of the* co., which was 
subsequently, in Apr. 1925, ordered to be 
wound up, paid to applt. the amount for 
whi^h he Juid recovered judgment, A in Apr. 
1920, an order v\as made in the winding up 
upon applt. to repay to the liquidator that 
amount, on the ground that the payment to 
£ him b ( \ the liquidator was void as a fraudu- 
, lent preference, in consequence of applt. ’s 
non-compliance w if li that, order, a bkpey. 
notice was served upon him, & a receiving 
order made against him, the registrar 
ret using to allow applt . to set off against* the 
amount he had been so ordered to repay 
to the liquidator the sum for which lie had 
recovered judgment against the co. -Uetd : 
the indebtedness of applt. having been 
incurred under an order made after the date 
of tin* winding up, there were at that date 
no mutual debits capable of set-off; the 
pavmenl b> tin* liquidator being void as 
a haudulent preference, applt. had not 
am valid or effect ual right of set-off in respect 
oi the sum lie had been ordered to repay 
to the liquidator. & his only right was to 
prove in the winding up with the* other 
creditors. tie \ Debtor (82 of 1920), [1927] 
1 (Mi. 119; 130 L. r l\ 319; sub now. lie 
IMumi'ohd, Debtor v. Petitioning < ‘heritor, 
A’.r ft. Official Receiver. 90 L. ,1. (Mi. 75 ; 
[19201 R. A (\ If. 105. 1). C. 

6444. Add. Annotation :• -Retd. Re City Life 
Asset*. (1925), 42 T. L. R. 45. 


6445. A dd. Annotation : — Apld. Rc A Debtor, 
[1927] 1 Ch. 410. 

6446. Add. Annotations : — As to (2) Refd. Re City 
Life Assce., [1926] Ch. 191. Generally, Mentd. 
Martin v. Stout, [1925] A. C. 359 5 Tyldesley 
U. D. C. v. Leigh R. D. C. (1925), 23 L. G. R. 
243. 

6447* Add . Annotations : — As to (2) Apld. Re 
City Life Assce., [1926] Ch. 191. Refd. Re 
National Benefit Assce., [1924] 2 Ch. 339. 

6455a. Joint partnership debt — Creditor 

member of firm.]-— In the winding up of a co. 
the liquidator sought to set off against a debt 
due by the co. to a creditor a debt alleged 
to be due to the co. by a partnership firm 
of which the creditor was a member ; — 
Held : the alleged debt of the partnership 
firm being a joint & not a joint & several 
debt, it could not be set off against the sepa- 
rate debt duo by the co. to the partner. — 
Rc Pennington &. Owen, Ltd., [1925] Ch. 
825; 95 L. J. Ch. 93; 134 L. T. 66; 41 
T. L. R. 657 ; 09 Sol. Jo. 759 ; [1926] B. & 
C. R. 39, C. A. 

6456. Add. Annotations: — Refd. Re Clemmons 
Aluminium (1924), 94 L. J. K. B. 487. 
Mentd. Re Snowdown Colliery Co., South- 
Eastern Coalfield Extension Co. v. Snow- 
down Colliery Co. (1925), 94 L. J. Ch. 305. 

6460. Add. Citations 130 L. T. 1 ; [1923] 

B. & C. R. 114 ; ajfg. S. C. sub nom. 
Re Webb (U. J.) & Co. (Smithfield, 
London), Ltd., [1922] 2 Ch. 309. 

Add. Annotations : — Refd. Re Winget, Burn 
v. Winget, [1924] 1 Ch. 550. Mentd. Gilbert 
v. (filbert A Rougher (1927), 90 L. J. 1*. 137. 

6462. Add. Annotation : — Refd. Re Winget, Bum 
v. Winget, [1924] 1 Ch. 550. 

6465a. Rates paid by director — Preferential 

right of director.] — lie Lamplugii Iron Ore 
Co., No. 3105a, ante. 

6467. Add. Annotations : — Refd. Re Clemmons 
Aluminium (1924), 94 L. J. K. B. 487- 
Mentd. Re Snowdown Colliery Co., South- 
Eastern Coalfield Extension Co. v. Snow, 
down Colliery Co. (1925), 94 L. J. Ch. 305. 

6565. Add . A nnotal ion ;— Refd. Biddulph & Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soe. (1920), 95 L. J. Ch. 570. 


PART III. SECT. 36, SUB-SECT. 11.— 

C. (a). 

6423 i. .] — Shareholders art* not 

entitled to wot ofT against their liability 
for immodiute payment of the amounts 
unpaid on their shares any dividends 
owing to them. -7»V Irma Co-opera- 
tive Co., Lip . He Love & Kncdhon, 
115125' 1 I). L. U. 27 ; 1 11)24] 3 \V. \V. It. 
850 —CAN. 

o. Add " rersd. 1(5 S a B 456." 

PART III. SECT. 36 .SUB-SECT. 11. — 
D. (a). 

h i. End. I \ landlord of a 

00 . in liquidation has » preferential 
Haim to pnwnont up to throe months’ 
out. when* there are goods on the 
premises to that value at the date of 
liquidation. ti< Suiuvrs A McKi,\ 7 .ik 
l*’i V.. Lip . 1 15)26 1 V. L. H. 563 : 48 
A L. T. 5)5) ; ( 1626] Argus L. It. 442.— 
AUS. 

h ii. S. 7\ lit Outer . vtkh Half.* A’ 
Co, LiP. (15)26), 26 S. It. N. .s VV. 
426; 13 N. S. W. W. N. 116.- -AUS. 

PART III. SECT. 36. SUB-SECT. 11.— 

D. lb). 

•h. Price of wheat supplied under I 


State wheat scheme.) — The Minister 
churgod with the administration of 
Wheat Marketing Acta sold a quantity 
of wheat to a 00 . which before payment 
went into liquidation : — Held : the 
debt being 11 Crown debt, the Minister 
was entitled to priority of payment in 
the administration of the assets of the 
eo In the winding up of a eo. the 
Crown is not bound by the provisions 
of Cos. Act, 185)3, & its amend- 

ments. — He Ockkrby & Co., Ltd. 
(1622), 25 W. A L R. 25.— AUS. 

sj. Ihbt due to public Hoard.) — Meat 
Industry Act, 15)15, No. 69 (N. 8. W.), 
established a Board to administer the 
Act. The Governor had power to 
veto certain of Its notions. The Board I 
j had wide powers, which it exercised j 
at its discretion: any power of inter- 
ference which a Minister of the Crown 
possessed was not such as to make the 
acts of administration hitfacts. Money 
received by the Board was not paid 
into the general funds of tho State, 
but to its own fund : — Held : a debt 
due to the Board was not a debt due 
to the Crown. — Metropolitan Meat 
Industry Board r. Shkkdy, [1927] 
A. C. 899 ; 137 L. T. 782; 43 T. L. R. 
701 p P. C.— AUS. 
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P7VRT III. SECT. 36, SUB-SECT. 11.— 
D. (c) 

sk. Municipal taxes <£* taxes due to 
Public Utilities Commtssitm — Payable 
before Crown claims.) — lie Inter- 
national Metal Works, Ltd., Ex p. 
R.. [1925] 1 1>. L. R. 309 ; 5 C. B. It. 
378— CAN. 

PART III. SECT. 36, SUB-SECT. 11.— 
D. (d). 

si. Effect of Bankruptcy Act , s. 
48 (4). j — The above sect, does not 
restrict the amount of the debt for 
which an officer, director or shareholder 
of a co., which has made an authorised 
assignment, may in the first instance 
prove, 8c postpone the right to prove 
lor the balance until all other creditors 
have been paid in full, but while allow- 
ing 1dm to prove for the full amount of 
ids claim, it merely restricts the 
amount of payment or satisfaction in 
the aggregate which he may receive 
on account of his claim as proven until 
claims of other creditors have been 
satisfied. — lie Calgary Furniture 
Store. Ltd. & Hioqh, [1924] 2 D. L. R. 
308 ; [1924] 1 W. W. It. 1137 ; 4 

C. B. R. 538. — CAN. 
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6740. Add. Annotation : — Held. Rc Lloyd’s Fur- 
niture Palace, Evans v. Lloyd’s Furniture 
Palace, [1925] Ch. 853. 

6741. Add. Annotation : Consd. Rc A Debtor. 
| 1927 J 1 Ch. 410. 

6745. Add. Annotation : — Refd. Rc Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 

6746a. Payment to principal creditor — To relieve 
surety.] — Where a payment has been made 
to a principal creditor with the intent to 
prefer a guarantor of the debt, Bkpcv. Act, 
1914 (c. 59), s. 41, enables the liquidator in a 

A private co., of which a father & Ron were 
the only directors shareholders, was 
ordered to be wound up, As within the pre- 
ceding three months the son paid a sum of 
£1,503 odd into the co.’s bank to reduce an 
overdraft of the co. to secure which liis father 
had given a guarantee. The liquidator 
claimed repayment of the sum as being 
a fraudulent preference witliin 1908 Act, 
s. 210, & a preliminary objection being 
raised that in any event no order for 
repayment could be made: — Ilcid : the 
motive of the son in making the payment 
being to keep the business going, there was 
no fraudulent preference, & the summons 
must be dismissed.— Stanley (G.) & Co., 
[1925] Ch. 148; 94 L. J. Ch. 187; 133 
L. T. 37 ; 69 Sol. Jo. 36 ; [1925] B. & C. It. 1. 

6750. Add. Annotation : — Mentd. Guatemala (Ke- 
publica de) v. Nunez (1926), 95 L. J. 1C. B. 
955. 

6751. Add. Annotations Mentd. King v. Sunday 

Pictorial Newspapers (1920), (1024), 41 


| T. L. It. 229; lvnight v. Ponsonby, [1925] 

; IK. B. 515. 

6775. Add. Annotations : — Refd. Cornish Mutual 
Assce. v. I. It. Comrs., [1926] A. C. 281 ; 
Greenberg v. Oooperstein, [1926] Ch. 657; 

, Thomas v . Evans, Jones v. South-West 
Lancashire Coal-Owners’ Assocn. (1926), 135 
i J/. T. 673. Mentd. Brighton College v. Mar- 
riott, [1925] 1 K. B. 312 ; Rc United General 
j Commercial Insce. Corpn., 1 1 DU 7 1 2 Ch. 51. 

' 6811. Add. Annotation: — Mentd. Hunter v. 
Stadtische Hoclisoeflscherci GesellBchaft, 
[1925] 2 K. B. 493. 

6823a. Motion to validate debenture .] — Jtc 

Park Ward A Co., Lti>., No. 5186a, units. 
6862. Add. Annotation : — Mentd. Re City Equit- 
able Firo Insce. (1924), 40 T. L. R. 853. 

6874. Add. Annotations : — Consd. Chibbott v. 
Robinson (1924), 132 L. T. 26; Mudd v. 
Collins (1925), 133 L. T. 186. Refd. Seymour 
v. Reed, (1927J A. C. 551. 

6904a. By receiver — Liability of re- 

( ceiver.] — Thomas v. Todd, No. 4979a, ante. 

i 6936 .Add. Citations : — 1 30 L. T. 1; [1923] 

B. <te C. R. 114; affg. S. C. sut) nom. lie 
. Webb (H. J.) & Co. (Smithfikld, London) 
! Ltd., [1922] 2 Ch. 369. 

| Add. Annotations : — Refd. Rc Winget, Burn 

v . Winget, [1924] 1 Cli. 550. Mentd. Gilbert 
r. Gilbert A Bouglier (1927), 96 L. J. P. 137. 

| 6936a. Deduction of Income tax from payment 

of Interest by company on mortgage.]' — A 
i co. having mortgaged all its property A 

assets, subsequently passed a resolution for 
I voluntary winding up. Between the date of 

the mtge. A the commencement of the wind- 
ing up the co. made no prolits, but paid three 


PART III. SECT. 36, SUB-SECT. li. 

E ^a). 

sp. A at bondhohhrs under 
registncii trust niottyaiji .] - /»*» Bkwi.iv 
Truck Co. (Out ), ( 1926J I 1). L. K. 71. 

—CAN. 

PART III. SECT. 36, SUB-SECT. 11. 

E. (b). 

6490 i. 1 Mother proof for total kina 
dur at tinu of claim — tl/uic securities 
n alis< d In fon claim. 1 — Where a secured 
creditor realises on his hoc w Titles him- 
Hclf without sending in a claim to the 
liquidator or valuing his securities, he 
is debarred from ranking on the estate 
for any deficiency, iV must he regarded 
as standing outside the Inundation 
proceedings. — U(F\kl\m> r. IjOsdov 
&L .se^umr, <U \mvraA Acciiuaj’ 
Vo. (B. [19201 3 J>. L R 971 ; 

[ 1 920 J 3 W. \\\ K. 290. -CAN. 

PART III. SECT. 36, SUB-SECT. 13.- 
A. 

p i. Si di hu mortgaarcs in 

possission.] —A co. being ill liquidation, 
the migees. went into possession prior 
to the issue of the winding-up ordci. 
The liquidator bought to restrain the 

sanction of the et., on the ground that 
hucli sale would l>o a “ proceeding 
ftRamst tin* co.” : — Ihhl : tin* mtgeob. 
were proceedincr rightfully. — Jit Britibh 
( 'olumbi \ Tin A Timber Go. (1908), 
11 B. V. it. 81 ; 9 W. L. it 196. - CAN. 

PART III. SECT. 36, SUB-SECT. 13.— 
D. fa). 

n. Add ” revsd. 23 A. It. 426.” 

PART HI. SECT. 36, SUB-SECT. 13.— 
D. (c). 

st. Writ filed after winding -vp order.] 


If< Id • not to constitute a lion, oven 
tor costs, against the property of a 
liquidation - Hi Lliicii Col- 
, 1 1 920 1 1 ll. ‘ 

11S3; U920I1 W. \V. K. 628 CAN. 

PART III. SECT. 36, SUB-SECT. 15.— B. 

sf. (fimral rule.] — In order to 
establish a fraudulent prelciciico it 
must he clear that the Huhstuntml 6c 
dominant \io\\ of debtor v\as to gjvo 
a picterence, & ills not Hutflcicnt that 
the creditor wuh in fact prefen cd. — 

PLIANCK AT ENGINEERING 1. O., IjII) , 

[1927 J N. Z. L. It. 10.— N.Z. i 

sk. Deposit of lease — To prevent 
creditor cashing post-dated che/jue.y— , 
Within the period of three months 
prior to the bkpey. of a co. a lease was 
deposited with a creditor of the co. by i 
way of security & to prevent the 
creditor from cashing a post-dated i 
cheque wliich he held from the co. : — 
Held • as the purpose of the payment 
was to benefit debtor & to save him 
from creditors’ pressure, there was do 
fraudulent preference. — He Drogheda 
& District Co-operative Society, 
Ltd. (1924), 68 l. L. T. 42.— IR. 

PART III. SECT. 36, SUB-SECT. 17. 

■1. Order of province .] — To enforce 
an order of the ct of another province 
made under Winding-up Act the regis- , 
trar should, on production thereof, 
enter It without direction as an erd^r 
of the Supreme Ct. of British Columbia 
& proceed upon it as an ordinary . 
record of that ct. — I<c Home Bank 
op Canada & Winding-Up An’, 
[1925 J 1 D. L. R. 734 ; 34 B. C. It. 
321.— CAN. 

PART III. SECT. 36, SUB-SEC r. 18.— C. 
t. Add “ revsd. 14 8. C. R. 624.” 
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PART III. SECT. 36, SUB-SECT. 18. 

D. (a). 

I ’ tti Dominion Siiipmuilp- 
im. \ Hkpmk Co. Ltd., 11926) 3 
1). L. H. 27 1 , 69 (). li. R. 89. -CAN. 

PART III. SECT. 37, SUB-SECT. 3.— B. 

d i. Sufficiency of resolution .] — 

An extraordinary resolution for the 
winding up of a co., that it cannot " by 
reason of the passing A enforcement 
of Prohibition Act continue its busi- 
ness ” is not the equivalent of the 
extraordinary resolution, authorised 
by Cos. Act, It. 8. B. C.. 1911 (v,. 33), 
s. 226 (3), as it stood prior to Nov. 
1917, to the effect that the eo. cannot 
by reason of its liabilities continue its 
business.— Duncan 6c Cray, Ltd. v. 
Silver spring Brewery, [19261 4 
1). L. R. 724 . [1926] 3 W W. R. 676.— 
CAN. 

PART III. SECT. 37, SUB-SECT. 4.— B. 

sm. J’aymcrd to person purporting to 
be liquidator. ] — Where, after payment 
made to one purporting to bo a liquida- 
tor, deft, discovered that the payee 
was not legally a liquidator: — lield: 

, the doctrine of estoppel was not applic- 
able. — Duncan 6c Gray, Ltd. v. 
Silver Spring Brewery, [1925] 4 
D. L. R. 724 ; [1926] 3 W. W. R. 675.— 
CAN. 

PART III. SECT. 37, SUB-SECT. 8. 

6936 i. J*njtn nlial di Ids— Crown 
dibts. ] — A co., which had given a 
mtge. to tin* Ciown under Fruit 
Preserving Industry Act, 1913, which 
mtge. was transferred to the State 
Advances Account , went into voluntary 
liquidation : — Retd : the Crown debt 
had priority.— Tahman Fruit Packing 
Abhocn., Ltd. v. R., [1927] N. Z. L. R. 
518— N.Z. 



Cases 6930a— 7088. English and Empire Digest Supplement. 


several sums by way of interest on the mlgo. 
le&s income* lax. The eo. never paid or 
accounted for such deductions of tax to the* 
inland Revenue Comrs. : — Held: inasmuch 
as such deductions could not be said to 
answer the description of a tax “ assessed ” 
on the co. within 1908 Act, s. 209 (1), the 
Crown could not bo treated as having any 
preferential rights over other creditors in 
respect of it, A there was nothing in the 
language of the sub-sect, giving any priority 
to the debt/.— Re PANG PROPELLER, PTD., 
11927|1 (’11.120; 95 P. J. Ch. 510 ; 180 L T. 
48; 42 T P. R. 702; 70 Sol. ,lo. 820, 11 
Tax < ’as. hi; [19201 B. A (’. R. 127, C. A. 

6936b. Rates Payment by director Pre- 

ferential rights of director. — AV Iamti i <.n 
Iron Oiu Co., No. 8105a, unit, 

6937. Add. Annotations : — Mentd. King v. Sunday 
Pictorial Newspapers (1920), (1921), 41 

r l\ P. It. 229 ; Knight a. Ponsonby, [1925} 
IK. P.515. 

6958. Add. Annotations : — As to (1) Refd. I. P. 
Comrs. v. Purrell, [1921J 2 K. P. 52. .Is to 
(2) Reid. Naval (’olluiv Co. /. 1. P. (’onus. 

( 1 920;, 180 P. T. 2S. 

6965. Add. Aymotations : - Mentd. 1. P. Comrs. r. 
Purrell, (1921J 2 K. P. 52 ; Re Railways 
Act, 1921, Re Standard Charges Schedule 
(1925), 91 P. ,1. K. P. 201. 

6974. Add. Citation [1923] P. A C. R. 139. 

6977. Add. Annotations:- As to (1) Distd. Y»*< 
Madame Tussaud. [ 1 927 1 1 Ch.057. Refd. 1. It. 
Cornrs. v. Purrell, [1921] 2 K. P. 52; Re 
Railways Act, 192J, Re Standard Charges 
Schedule (1925), 91 P. .1. K. P. 304. 

6980. Add. Annotation : — Refd. I. R. Comrs. r. 
Purrell, [1921] 2 K. P. 52. 

6988. Add. Annotation : Refd. Coulson r. \ustin 
Motor Co. (1927), 18 T. P. R. 198. 

6989a. . \ co. issued pieferenec 

shales, Inch entitled the hohh*rs to a 

lived cumulative preteionco di\idc*nd in 
priontv to the oidmarv shales, hut not 
< onlemtm an> piioiitv as legards ea])ital. I 
IP the* arts, ol assoc n. it was picrvided th.it 
sui»|c‘c*< to the* lights ol members entitled to 
shales issued upon special conditions the* 
profit sol t lie eo. should he di \ isible among the* 
mc'inbeis in ]>ioportion to the amount paid 
up on t la* shales held bv them respet t iv c*lv . 
The co. was wound up volimPmlv A the 
licpudatoi having paid all divide nils A debts, 

A letmned tla* whole* ot the* paid-up capital 
to tla* shaieholdei s, then* ic*maiia*ci surplus 
assets: Hthi : (I) as long as the « o. was 

a going eonc‘i‘1 u tla* preleiriue sharc*holders 
w ere c*nt it Ic*d onlv to t la* pi decent ml div idelul, 
but on the voluntaiv winding up this pre- 
i c»rc*t ic*c* was ddei mined. A t hene c*lorw nrd 
tla* pretei encc* shares retained no prolcienee 
or priori! v over tla* ordinal v share's; 
(2) accoidmg to the* constitution of the* c o. 
tla* prnna /at n presumption in lav out oi 


equality of distribution amongst all the 
shareholders ought to obtain. A' the surplus 
assets, including deposit interest, would be 
distributed amongst all the* shareholders 
pro rata in proportion to tla* amount paid up 
on their shares.- Re MADVMH Titssaud A 
Sons, l/rn., [1927| 1 Ch. 057 ; 90 P. J. (’)i. 
828 ; 137 P. T. 510 ; 18 T. P. R. 289 ; [ 1927 [ 
P. A C. It. 1 12. 

7001. Add. Annotation : Distd. TU Stanton, Hogg 
v. Manic* (1927), 1 4 T. P. R. IIS. 

7014a. Validity of winding-up order in ques- 

tion.] — The validity of a winding up cannot 
be questioned on a motion in the winding 
up, but must be challenged in independent 
proceedings. — Jie Empire Builders, Ptd., 
Re Transvaal United Trust & Finance 
Co., Ptd. (1919), 88 P. J. Ch. 459 ; 121 

P. T. 238 ; 03 Sol. Jo. 008. 

7034. For the paragraph in the original volume 
substitute the 1 olio wing paragraph : — 

Judgment after winding up— Right of com- 
pany to recover money from third party based 
on company’s liability to judgment creditor — 
No ground for not staying execution.] — The 
manager of a co. fraudulently A without 
authouty accepted bills of exchange in the 
co.’s name", A uyion those bills the co. was 
sued to judgment by t lie holders. After 
the commencement of the action the co. went 
into voluntary liquidation The co. sub- 
sequently recovered judgment in an action 
against a third party for damages for having 
wrongfully facilitated the commission ot the 
above fraud, A for having thereby rendered 
the co. liable on t lie bills. The judgment 
creditors in the lirst action then sought to 
attach under a garnishee order the money so 
payable to the co. by the tliird party. On an 
application by the co. to stay the garnishee 
proceedings ; — Jit Id: where a judgment is 
recovered against a eo. wdiich is in voluntary 
liquidation the invariable practice of the ct. 
is to stay execution of the judgment unless 
there are very exceptional reasons for 
exercising its discretion otherwise, A the fact 
that the only right ot the co. to recover the 
money claimed from the garnishees was based 
upon the co.’s liability to the judgment 
creditors was not such an exceptional cir- 
cumstance as to take the case out of the 
general rule. — Anglo-Baltic A Mediter- 
ranean Bank r. Baurer A Co., [1924] 2 
K. B. 410; 93 P. J. K. B. 1135; 132 P. T. 1 : 
[1924] B. A C. R. 22 i, C. A. 

705P At/d. 1 nnotatmn : Mentd. < olbei t f. (albeit 
A 1 tougher (1927). 90 L. .1. P. 1 37. 

7074. Add. Annotation : - - Consd. Agricultural 
Wholesale Soc. v. Biddulph A District Agri- 
cultural Soc., [1925] Ch. 709. 

7076. Add. Annotation Refd. Wall r. Exchange 
Investment Corpn., [1920] Ch. 1 13. 

7083. Add. Anyiotation : — Consd. Agricultural 
Wholesale Soc. v. Biddulph A District Agri- 
cultural Soc., [1925] Ch. 709. 


PART HI. SECT. 37. SUB-SECT 9. A. 

sn. Kistnnni of distribution If 
instant t ttj h<c*or l ntil founant to 
build coin nl< till/ ntiftnnud \otmtIf 
standing a^ngutmuf of hrtsi icith ron- 
nt of IcHsoi ) lit Vic i old \ MKi l i 
1*1101*1 ,K 1 IK'*, 1/n> d\ Voi t\i \u\ 

Liquid \no\) v [19271 V / L It »> , 
N.Z. 


PART III. SECT. 37, SUB-SECT. 13.— 
E. (b). 

sp. U'tulhcr member of old company .1 
— In 1917 ft deed to carry into effort 
a scheme of liquidation wus drawn 
up. but it was never in fact registered 
nor executed, although its terms were 
actually carried out, in that the grout 
majority of shareholders m the co. 
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surrendered their shares & received 
other** m exehauge. In 1924 certain 
of these shareholders held ft meeting 
A appointed two of their number os 
liquidators A attempted to assume the 
direction of the liquidation : — Held : 
the shareholders, who in 1917 had 
relinquished their shares, accepting 
shares in the other coi in exchange. 
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7102. Add . Citation 130 L. T. 250. 

7124. Add. Annotation : — Mentd. Eastwood & 
Holt v. Studor (1920), 31 Com. Cas. 251. 

7146. Add. Annotation : — Mentd. Public Trustee 
v. Elder, [1920] Ch. 770. 

7168. Add. Annotation : Refd. Morris r. Harris, i 

[1927] A. C. 252. 1 

7169. Add. Annotation Refd. Morris r. Harris, 
[1927 J A. C. 252. 

7177a. Effect of.’— \n order of tin* el., j 

declaring tin* dissolution of a cn. to have 
been void, does not affect tlie valulity of * 
proceedings taken during the interval between 
the dissolution \ its avoidance. Morris v. 
Harris, [1927] A. C. 252 ; 90 L. .1 . Ch. 253 ; 1 
1 30 L. T. 5S 7 ; [1927] B. to C. R. 05, II. L. 

7269. Add. Annotation : Refd. Houghton r. 
Not hard, Luw«‘ to M ills (1927), 1 1 T. L. B. 70*. 

7371a. Scheme involving reduction of capital 

— Modification of rights of different classes of 
shareholders .] — He Odhams Press, Ltd., i 
[1925] W. N. 10. 

7382a. Scheme involving reduction, reorgani- i 

sation & increase of capital.] — He Walters I 
(Stephen) A: Sons, Ltd., No. 839a, ante. 

7407a. Omission to advertise — Sufficient j 

majority present.] — Where then* wtis an in- 
advertent omission to advertise a scheme of 
arrangement under 1908 Act, s. 120, but it . 
was satisfactorily proved that thirty out of | 


tliirty-ono shareholders of the co. had 
received the notices : — Held : the meetings 
had in substance been held in manner pro- 
scribed, & the ct. would not insist on further 
meetings being convened. — A nglo- 
Spanxsii Tartar Refineries, Ltd. (1921), 
08 Sol. Jo. 738. 

7409a. .] — (1) Proxy papers to bo used at 

meetings to consider schemes of arrangement 
should follow the form settled by the judge, 
which empowers the proxy “ to vote for mo 
to. in my name [ ] the said scheme either 

with or without modification as my proxy 
may approve,” to contains opposite the blank 
a marginal note as follows : ‘‘If for, insert 
‘ for,* if against, insert ‘ ngainst-,’ Ac strike 
out the words after ‘scheme’ & initial altera- 
tions.” Proxies not according to this form 
will be properly rejected. 

(2) On a scheme of arrangement being 
sanctioned, the ct. refused to re-appoint 
the original trustees for the debenture- 
holders, it having been proved that they had 
refused to give information to the debenture- 
holders as to the trust estate, to had ill fact 
acquired debentures from their rest a is quv 
trust at inadequate prices, Ac not in their 
own names, but in the mimes of cos. con- 
trolled by them.- He Magaih Soda Co., Ltd. 
(1925). 91 L. J. Oh. 217; 41 T L. It. 297; 
99 Sol. Jo. 365 ; [1925] B. to C. It. 70. 

». Add. Annotation : — Consd. Spencer v. Ash- 
worth Partington (1925), 91 L. J. lv. B <117. 


had ceased to bo either HhareholdcrH 
or contributories to had no right to 
take liny part in tin* management of 
the co . *h affairs — Hunter r. Damodak 
Das (1921), J. L. 11. 40 All. 759 — 1ND. 

PART III. SECT. 37. SUB-SECT. 13.— 
E. (f). 

o. Add “ rersd. 1 O. L. It. 4 80.” 

PART III. SECT. 37, SUB-SECT. 14.- 
B. 

sq. Avoidance —Jurisdiction to order 
— For limited pur post only. 1 — A 
eo. went into voluntary liquidation, 
& was dissolved. Thereafter intima- 
tion was received from the Inland 
Revenue that a sum was repayable to 
tho co. in respect of cxcohh profits 
duty, to a petition was presented to 
tho ct. by the co. to the liquidator 
lor an order declaring the dissolution 
of the co. to have been void, for the 
purpose of tho exercise by the liquidator 
of authority to receive the payment to 
to grant receipt therefor : — Ilf Id * it 
was incompetent under 11)08 Act, 
8. 223, to declare the dissolution of a 
eo. void for a limited purpose only. 
The petition was amended bv the 
deletion of all reference to the purpose, 
to the ct. granted it as amended — Re 
Champdant Jute Co., Lid.. [1024] 
S. C. 200. — SCOT. 

st. Application viorc than two 

years after dissolution.) — Eight years 
after a co. was dissolved bv order 
of the ct.. it was discovered that tho 
liquidator had not dealt with a feu 
hold by the co. The superior to the 
liquidator presented a petition crav- 
ing the ct. to declare the dissolution 
void, & to authorise the liquidator to 
grant a disposition of the fen ad 
perpetuam remanentiam in favour of 
the superior. The ct refused the 
order craved. — MacDonald ’h (Loud) 
CURATOR, [1924] 8. C. 1G3-4.— SCOT. 

iw. .] — A co. w'uh dis- 

solved for the purpose of reconstruc- 
tion after the liquidator hod entered 
into an agreement for the transfer of 
the assets, including certain heritable 


i property, to a new co. The new co. i 
! entered into possession of tlie heritable 
i property, but did not obtuin a con- 
veyance. to itself subsequent lj’ went. 

, mto liquidation. Mure than two years 
uftor the dissolution of the old eo., 
a petition w'uh presented to tho ct. by 
i the liquidators of both cos. praying 
tho ct. to declare the dissolution of the 
1 old eo. to have been void, to to empower 
the liquidator of that co. to grant such 
titles as might be requisite to vest the 
heritable property in tho new co. 
The el. refused tho order craved. — 

‘ Forth Sh ipbrkakivo Co.. Ltd., I’iti- 
'iioni’IIS [1924J S. C. 489-90. — SCOT. 

I PART III. SECT. 37, SUB-SECT. 15.— 

, A. (b) iii. 

| e i. .] — Held: in tho absence 

i of proof that creditors' rights or those 
of the contributories would be preju- 
diced by the voluntary winding up, 

I applications for compulsory winding up 
1 must be dismissed. — SaNSAR Chanu v. i 
1 Karam Chanu (1925), 1 L. Il . 0 Lab. 
340.— IND. | 

PART III. SECT. 37, SUB-SECT. 15.— I 
A. (c). 

sx. Handing over of hooks by 
ro Unitary to rornjrulsory liquidator — . 
Lien of voluntary liquidator over books.] I 
— He Stockbriikuc to Co., Ltd., 11923J 
I N. Z. L. K. 221.— N.Z. 

PART III. SECT. 39, SUB-SECT. 1.— B 

f i. Preferential treatment of 

creditor ] — Where a co proposed a 
| scheme of arrangement, under which 
a bank appeared to be secured to the 1 
( extent of 20 s. in the pound : — Held : | 
i tin- scheme was not one winch, in view 
of t la* apparent preferential treatment ! 
accorded to the bank, tho ct. should [ 
sanction. — La INHERE be Roubaix v. 
Glen Glove to Hosiery Co., Ltd., 

I 11926} 8 C. 91— SCOT. 

PART III. SECT. 39, SUB-SECT. 1.— D. 

7387 ii. The ct. refused to . 

approve of a scheme of arrangement 
proposed by the insolvent debtor. 


an Ineorpraled eo., to accepted by a 
majority of itH creditors, whereby tlu* 
prelerred to secured creditors wore It* 
bo paid by debtor, to the unsecured 
creditors paid in Ini) bv tlu* allotment 
to issue to t hem of ful I v paid-up pre- 
ference shares in 1 lie’s debtor eo. or m 
a new co. to bo incorporated. Tlie 
scheme was not one which should be 
forced upon an unwilling creditor.- - 
He Lindnkrh, Ltd. (1920,(51 D. L. It. 
717 : 51 (). L. it. J Hi ; 2 C. H. It. 49.— 
CAN. 


PART III. SECT. 39, SUB-SECT. 1.- 

F. (a). 

7399 ii. — .1— Where a 

hank, being a secured creditor, im- 
properly voted with the unsecured 
creditors • — Held * Jn the absence of 
the bank as a voting creditor, the 
necessary threo-fourt hs in value would 
not have been obtained, to tho pio 
eeduro had not compiled with 1908 
Act, s. 120 (2 ).--La!MEKE nr ItoritAix 
v. Gli.v Gi.ovi: to Hosiery Co, Ltd , 
[ 1 920) S C. 91.— SCOT. 

PART III. SECT. 39, SUB-SECT. 1- 

F. (b). 

sy. 'June for lodging.) — Creditors* 
proxies nerd not be lodged at iniv pai- 
tieular date. 

Where proxies lodged by enditors 
within torty-cight houis oi a meeting 
to approve a scheme of arrangement 
bad been disullowcd *— lit Id * tlu* 
rejection of the proxies was wrong 
Laimkkk i»i. RoriiAix i\ G Li . v Glove 
to IIohlluy Co , Ltd , 1 1 920 J S. C. 91. 
— SCOT. 

PART III. SECT. 40, SUB-SECT. 2. A. 

7449 v. I A eo. formed 

foi the pui pose oi money-lending, 
which, having di-continucd business, 
hod been struck oiT tin* register, 
applied for an order to have Its name 
restored thereto, tlu* main ground oi 
its application being that it desired 
to recover from a hkpt. estate a 
dividend winch bad become pnvable 
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Part V. — Insurance Companies. 


7482. Add. Annotation : — Refd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 2 Ch. 
229. 

7482a. Power of company to vary rate of Interest 
on loans to policy-holders.] — In an action by 
a policy-holder against an insurance co. for a 
declaration that the co. were not entitled to 
charge more than 4 jior cent, interest on 
sums advanced on security of their policies, 
pltf. based his ease on an alleged collateral 
contract or on established practice : — Held : 
there was no collateral contract, & the 
practice proved was to make loans at the 
rate of interest fixed by the board, & not to 
charge one lixed rate for all time. — Tiiibelton 
v. Commercial Union Assurance Go., [1920] 
Ch. 888 ; 95 U. J. Oh. 417 ; 139 L. T. Ill; 
70 Sol. Jo. 892. 

7485a. Companies to which Assurance Companies 
Act, 1909 (c. 49), applies Employers* lia- 
bility Insurance company -Carrying on busi- 
ness outside United Kingdom- What is- 1 - 

The above Ael applies In employers’ liability 
insurance business earned on in the United 
Kingdom, though the risks run. A:, the lia- 
bility insured against, originated outside the 
United Kingdom, as sect. 22 (1) b) of the 
above AH refers to the place where the 
business is carried on & not to the place 
where the risks are run, tile act of issuing the 
policies constituting the carrying on or 
transuding business. Re United General 
Commercial Insurance Uorun.. [ 1927 | 2 Ch. 
51; 99 \j. .1. Ch. 221; 129 U. T. 952; 71 
Sol. do. J Jl, U. A. 

7490a. Reinsurance of fire risks.] — The 

business of reinsuring lire risks is fire insur- 
ance business within Assurance Companies 
Act, 1909 (c. 49), & a foreign co., which car- 
ries on the business of reinsurance of fire 
risks in the United Kingdom, but does not 
otherwise carry on insurance business in 
England, is hound to deposit with the l*ay- 
tJio sum prescribed by s. 2 
(1 ) of the Act. - UoitsiKRiNGSAKT. National 
(ok Copenhagen) v. A.-G., [19251 A. O. 939 ; 
94 L. .1. K. B. 712; 133 L. T. 151; 41 
w t it Arm. no u.u r.. 513 ; 30 Com. 
Cas. 252, II. L. ; a ffg. S. C. tmb nom. A.-G. 


7542a. — — .] — Re Britannic 

Assurance Co., Ltd. Ac Assurance Com- 
panies Act, 3 909 (1927), 71 Sol. Jo. 729. 

7549. Add. Annotations : — As to (1) Refd. Cornish 
Mutual Assce. v. I. R. Comrs., [1926] A. C. 
281. Generally , Mentd. Brighton College v. 
Marriott, [1925] 1 K. B. 312. 

7593. Add. Annotation : —Refd. Biddulph & Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1929), 95 L. J. Ch. 579. 

7609. Add. Annotation : — Consd. Agricultural 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. 

7612a. .] — Held : the liquidator had rightly 

rejected a proof, in that the contract in respect 
of which the proof of debt was advanced, was 
a contract of marine insurance & no stamped 
policy was issued as required by law, so that 
the contract was invalid. — Re Nation al 
Benefit Assurance Co., Ltd. (1927), 44 
T. L. K. 14 ; 71 Sol. Jo. 880, C. A. 

7623. Add. Annotation: — As to (1) Refd. Re City 
Life Assce. (1925), 42 T. L. R. 45. 

7625. Add. Annotations : — Dlstd. Re National Bene- 
fit Assce., [1924] 2 Ch. 339. N.F. Re City 
Life Assce. (1925), 42 T. L. R. 45. 

7626. Add. Annotation : — Refd. Re City Life 
Assce. (1925), 42 T. L. It. 45. 

7627. Add. Annotations : — Overd. Re City Life 
Assce. (1925), 42 T. L. R. 45. Refd. Re 
National Benefit Assce., [1924] 2 Ch. 339. 

7627a. .] — A policy-holder in a life assurance 

co. borrowed money from the co. on his 
policy. Before the death of the assured the 
co. was wound up, & the policy was valued 
under Assurance Companies Act, 1909 (c. 49). 
The policy-holder claimed to set off the value 
of the policy against his debt : — Held : Bkpcy. 
Act, 1914 (c. 59), s. 31, applied, there having 
been at the date of the winding up con- 
tractual obligations the breach of which 
might give rise to a claim for damages pro- 
vable in the winding up, & the policy-holder 
was entitled to set off the value of his policy 
against liis debt. — Re National Benefit 
Assurance Co., I/td., [1924] 2 Ch. 339 , 
94 L. J. Ch. 33; 132 L. T. 50; 40 T L. R 
755 ; G8 Sol. Jo. 753 ; [1924] B. & C. R. 231. 

42 T. 1,. K. 45’ ” 


since Hie dale <>r sinking off. Hi Id. 
the application should In* granted.— 
('HAiii.ks J)u,r., Li i». t 1111271 S. (’. 
EH). SCOT. 

of company on 
non -compliance with statutory for 
nudities. J- A co. \\ ldch fulled to comply 
with Cos (Reconstitution of Record**) 
Act (N.I.). 11*23, A' \\uh thereupon 
dissolved, may lx* “ replaced on ’’ & 

restored to ” the register in accord- 
ance with Hcct. 5 (4 ) — He U i.o n A im 
Brick A' Esrvrh Co., Ltd., [1926] X. 
47.— 1R. 

sb. Effict of.] Whore n co. hus 
defuuUed in complying with Cos. Act, 
bs. SO- S.*>, tV it k letters patent have 
boon revoked & ouncoikMi. & the default 
can In* \\ui\od hv showing that it was 
due to inadvertence, accident or 
neglect, the revocation is not complete 
blit conditional, «Sc, on the revival of 
the charter, the eo.’s existence must 
be considered to have been at no time 
interrupted. — Ll wqite Oanapif.nne 


Nation \i.i: r. Sawciiuk, 11020] 3 

1). L. It. 1101 ; 11020) 2 W. W. R. 771 ; 
30 Man. L. It. 1.— CAN. 

PART IV. SECT. 4. 

sd. VosUion of depositors.] — If a 
co. is deprived of the power to receive 
money on deposit, then in a subsequent 
bkpcy. liquidation of tho co. the 
depositors claiming for moneys on 
deposit prior to its losing such powers 
will bo paid in full, beforo depositors 
claiming for deposits made after it lost 
such powers. Withdrawals made by 
one of tho second class of depositors 
will bo appropriated by tho ct. to hi9 
deposits mado before the loss of such 

{ lowers . — He Nippon Kinvn Sha, 
vm.. Ex p. Totaho Fujino, [1923] 
1 D. L. R. 1156; 32 B. C. R. 56; 
B923) 1 W. W. R. 880 ; 3 C. B. R. 
673.— CAN. 

PART V. SECT. 5. 

•k. British company doing business in 

314 


Irish Fret Stall.) — A British insurance 
co. doing business in the Irish Frco 
State after Dec. 1922 claimed not to 
be liable to make any deposits in the 
Irish Free State in consequence of 
Constitution & Adaptation of Enact- 
ments Act, 1922, art. 73, & External 
Cos. Adaptation Order, 1923, on the 
ground that the Act had been complied 
with in 1914, when deposits were made 
in England : — Held : tho co. was 
bound to make -such deposits in the 
Irish Free State. — Western Austra- 
lian INSURANCE Co., LTP. V . A.-G. & 
Minister for Industry & Commerce, 
[1926] T. It. 57 ; 59 I. L. T. 109.— IR. 


PART V. SECT. 8, SUB-SECT. 4.— A. 

o I. Dominion Winding-up Act.) 

— He Continental Fire & Casualty 
Co., [1924] 1 W. W. R. 132.— CAN. 


o it. .] — Re Continental 

Fire& Casualty Co., [1924] 1 W. W.R. 
1080.— CAN. 



Tol. X. — Companies. Cases 7627b — 8489. 


7627b. .] — In the liquidation of a life in- | 

surance co. policy holders who have mort- I 
gaged their policies to the co. to secure | 
advances are entitled under Bkpcy. Act, j 
1914 (c. 59), s. 31, as made applicable by ' 
1908 Act, s. 207, to set off the statutory , 
value of their policies in full against the 
money due on their mtges., if the co. held the j 
mtges. at the date of the commencement 


of the winding up, but not if, before that 
date, tho co. had equitably assigned the 
mtges. to trustees to secure a trust fund for 
the payment of a certain class of the policies. 
— Re City Live Assurance Co., Ltd., [1920] 
Ch. 191; 95 L. .1. Ch. 05; 134 L. T. — 
42 T. L.R. 45 ; 70 Sol. Jo. 108; [1925J B. Sc 
O. R. 233, O. A. 


Part VII. — Unregistered Companies. 

7650. Add. Annotation : — Refd. Employers’ Liability Assce. v. Sedgwick Cojlins (1920), 

95 L. j. k. b. loin. 


Part VIII. — Cost-Book Companies and Mining Companies 

in the Stannaries. 

7726. Add. Annotations : — Refd. Jebarn v. Otto- 7737. Add. Annotation : — As to (2) Consd. Spencer 
man Bank, f!927| 2 K. B. 251. Mentd. v. Ashworth Partington, [1925J 1 K. B. 

Prager v. Blatspiel Stamp & Heacook, [1924] 589. 

1 K. B. 566. 


Part IX. — Statutory Companies for Public Purposes. 


7862. Add. Annotation : As to (1) Consd. Withnin 
Outfall Board r. Boston Corpn. (1926), 136 
L. T. 756. 

8045. Add. Annotation : --Distd. Aylott v. West 
Ham Corpn., Sisson v. Same (1926), 95 
L. J. Ch. 533. 

8129. Add. Annotation Refd. British Insulated 
& Helsby Cables v. Athert-on, [1926] A. C. 205. 

8176. Add. Annotation : — Refd. British Insulated 
Sc Helsby Cables r. Atherton, 1 1 926] A. C. 205. 

8225. Add. Annotation : — Consd. Hartland v. Dig- 
gincs (1924), 41 T. L. K. 131. 

8243. Add. Annotation : — Refd. British Insulated 
& Helsby Cables v. Atherton, [1926] A. C. 205. 

8246. Add. Annotation ; — Refd. Morris e. Harris, 
[1927 J A. C. 252. 

8302. Add. Annotation : — Distd. Garrard v. James, 
[1925] Ch. 616, 

8339. Add. Annotation Mentd. Wright v. Mor- 
gan, [1926] A. C. 788. 


8349. Add. Annotation : (tincralh/. Mentd. I*uis- 
man r. Ta>lor, | 1 027 1 1 K. B. 637. 

8361. Add. Annotation Refd. Kreditbank Cassel 
G. m. b. H. n. Selienkers, 1 1926] 2 K. B. 450. 

8365. Add. Annotation Consd. Garrard v. James, 
[1925] Ch. 610. 

8366. Add. Annotation : Refd. Liggett (Liver- 
pool) r. Barclays Bank (1927), 137 L. T. 113. 

8383. Add. Annotation : (icnerofhf, Mentd. Puts- 
nmn v. Taylor, [ 1 027 | 1 K. B. 63.7. 

8389. Add. Annotation : — As to (l) Apld. Garrard 
v. James, [1925] Ch. 616. 

8412a. -- - .| Re Mersey By. Co., Girrs 

v. Mersey By. Co. (1895), 1 1 T. I. B. 390. 

8458. Add. Annotation : Mentd. Aylott v. West 
Ham Corpn., Sisson r. West Ham Corpn. 
(1926), 90 J. P. 99. 

8459. Add. Annotation : — Mentd. Everett v. 
Grimths, [1921] 1 K. B. 911. 


PART VII. SECT. 2, SUB-SECT. 1. 

7654 i. Power of court — Under Com- 
panies Act 8 — Discretionary.] — The 
general partner in a limited partner- 
ship consisting of two members pre- 
sented a petition for the winding up 
of the partnership by the ct. & for the 
appointment of a liquidator : — Held : 


although it was competent for the ct. 
to appoint a judicial factor to wind up 
a limited partnership, the averment h 
of parties fallowed that questions as 
to the liability of the limited partner 
were likely to arise, & it was more 
expedient that the partnership should 
be wound up by the ot. — 

Borland. 11925] 8. C. 474.— 
SCOT. 


PART X. SECT. 6. 

sb. Effctt of Art rtspr chuff ('apacity 
of Companies, 15117 (e. 12).] — Tboubovo 
Act deals only villi the cupucity of cos. 
to exorcise their powers, & does not 
enlarge the povtis themselves. — He 
North Wiki join Trust Co., Ex p. 
Doric Oil Co., Ltt*. (Man.), 119201 l 
1>. L K f 1 1»20 1 ! W. W. K. 426; 

:{5 Man. L. It. 4:*:i.— CAN. 
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Cases 8510—8643. English and Empire Digest Supplement. 


Part XII. — Foreign Companies. 


8510. Add . Annotations : — Refd. Swedish Central I 
liy. v. Thompson, [10241 2 K. B. 255 ; A.-G. 
r. liclilins, [1027| 2 K. B. 480. 

8512. Add. Annolalimt : — Refd. Employers’ 

liability Assoc, v. Sedgwick Collins (1926), 
95 L. J. K. B. 1915. 

8514. Annotation: Refd. Gilbert v. Gilbert 
A Bnuglier (1927), 99 L. ,1. 1*. 187. 

8520. Add. Annotation: Refd. Midland Bank v. 

1. It. Coinrs., 1 1927 1 2 K. B. 495. 

8523. For 11 le portion of the paragraph in the I 

original volume commencing with “Held : ” ! 
substitute the following paragraph : — j 

Held: (1) upon the construction of the j 
decrees of the Soviet Govt., defts. had not 
proved that pltf. bank was dissolved or that | 
the property in the bonds was no longer in i 
the bank ; (2) it was not open to defts. to | 
raise by way of defence to the action the | 
objection that the lvondon branch manager | 
had no authority to bring the action in the | 
name of pltf. bank, but they ought to have ! 
moved to strike out the name of the bank as | 
pltf.— Russian Commercial & Industrial I 
Bank r. Comptoir d’Escomi , te de Mul- 1 
house, [1925J A. (J. 112 ; 98 L. J. I\. B. 1098 ; 
132 L. T. 99 ; 40 T. L. It. 837 ; 98 Sol. Jo. 
841,11. L. ! 

Anvotalums — An to (1) Apld. Employers’ Liability Assoc. ' 
r Sedgwick Collins (1920), 95 L J. K. B. 1015. Aft to 
(2) Folld. Bunquc Internationale de Commerce de Pet ro- 
ll rtnl c (bMikiihsow, [ 1 ] A (' 160. Consd. The Jupiter 

(No. 2), 1 19U5J 1 '. GU , The .lupjtci (No. 3) ( I 7 ), 1 B7 L. T. 1 

333. 

8524. For the paragra]>h in the original volume i 
substitute the following paragraph : — 

j — A Russian bank having a head i 

office in Petrograd & a branch in Paris had, ] 
through its Paris branch, a scries of financial 
transactions with a customer as the result 
of which the customer was largely indebted 
to the bank. In 1920 the Paris manager I 
brought an action in the name of the bank | 
against the customer to recover the amount 
of the debt. Deft-, pleaded that by virtue 
of the nationalisation of the Russian banks 
under decrees of the Soviet Govt. pltf. bank 
had ceased to exist, A that no one had autho- 
rity to sue in the name of the bank : — Held : 
the case was governed by Russian Commercial 
&' Industrial Batik v. Comptoir d'Kscomptc de I 
A lulhousc, No. 8523, ante , A the defence 
failed. — Banque Internationale de Com- j 


merce de Petrograd v. Goukassow, [1925] 
A. C. 150 ; 93 L. J. K. B. 1084 ; 132 L. T. 
110; 40 T. L. R. 837 ; 68 Sol. Jo. 841, 
H. L. 

Annotation Reid. The Jupiter (No. 3) (1027), 137 L. T. 
333. 

8527a. Whether company in existence.] 

— A Russian insurance co., having its prin- 
cipal office in Petrograd A a branch office in 
iiondon, in accordance with 1908 Act, s. 274, 
filed with the registrar the name of C. as its 
authorised representative to accept service 
of process on its behalf. By a series of 
decrees passed in 1918 the Soviet Govt, 
purported to put all insurance cos. in Russia 
into liquidation A to appropriate their pro- 
perty. In the spring of 1923 0. sent a notice 
to the registrar that the co. which he repre- 
sented had ceased to exist, A at his request 
this notice was placed upon the file. In the 
summer of the same year resps. brought an 
action against the co. by specially indorsed 
writ for payment of a sum of money claimed 
to be due to them in respect of certain in- 
surance transactions. The writ was served 
upon 0., who protested that he had no power 
to act for the co., A judgment was signed in 
default of appearance: — Held: (1) at the 
dhte of the writ the co. had not ceased to 
exist by virtue of the decrees of the Soviet 
Govt. ; (2) the service of the writ on C. was 
valid ; (8) the co. by putting on the file the 
name of a person authorised to accept service 
of process on its behalf agreed to submit to 
the jurisdiction of the ct., A it must bo 
assumed that the Russian Govt, would, 
according to the comity of nations, recognise* 
the judgment as ellective.- Employers’ 
Liability Assurance Corpn. r. Sedgwick 
( 'oijLlNS A ( ’o., [ 1 927 J A . C. 95 ; 95 L. ,1 . K. ] 
1015 , 42 T. L. R. 719 ; sub nom. Sedgwick 
Collins A Go., Ltd. r . Rossi a Insurance 
G o. of Petrograd, 139 L. T. 72, II. L. 
affg. S.G. sub nom. Sedgwick Gollinh A Go. 
v . Russia Insurance Go. of Petrograd, 
[1929] 1 K. B. 1, G. A. 

Annotations — As to (3) Apld. Mibatirr ?\ Trading Co., [1027 1 
J (’ll. 195. f/t ii( rail tt, Refd. The Jupitei (No. 3> (1027), 137 
L. T. 333. 

8542. Add. Annotation Refd. Sedgwick Collins 
r. Rossia lnsce. of Petrograd, [19201 1 lv.B. 1. 

8543. Add. Annotation : — Refd. Sedgwick Collins 
v. Rossia lnsce. of Petrograd (1925), 133 
L. T. 80S. 


PART XII. SECT. 4. 
t. (toi» of 1>. 1200). Bead now “w." 

w (p. 1200) i. Company holding 

no licence in mortmain ]--An insurance 
oo . incorporated In u foreign State A 
holding no licence under Ontario 
Mortmuln A Charitable Uses Act. but 
registered as authorised to do bubiness 


in Ontario, applied to be registered ns j 
the transferee of a charge upon land : — 
Held : the co. was entitled to be j 
registered without any qualification 
as to proceedings thut might be taken 1 
under that Act or any other Act 
aborting the holding of land by corpus. 
— lie New York Life Insvkyxck Co. 
(1924), 65 O. L. B. 40S. — CAN. > 


q (p 1200) i. Harden oj 

proof of status to carry on husintss.]— 
La Su.lk Extension University v. 
Freeman* (Man.), I1926J 3 W. W. U. 
474. -CAN. 

c. (p. 1202). Add "revsd. 56 S. C. R 
539.” 



Vol. X.— Companies. Cases 8581a— 8633. 


Part XIII. — Illegal Companies. 

8581a. Action against treasurer & secretary j 8587. Add. Annotations : — Refd. Cornish Mutual 

— Illegality will not prevent account.] — i Assce. v. I. K. Comrs., [192(5] A. O. 281; 
Greenberg v. Coopers^ in, No. 272a, ante. Greenberg v. Cooperstein, [192(5J Oh. (557 ; 


8582. Add . Annotation : — Refd. Greenberg v. i 

Cooperstein, [192(5] Ch. 057. i 

8583. Add. Annotation : — Refd. Greenberg r. [ 

Cooperstein, [192(5] Ch. (557. I 


Part XIV. — Companies 

8631. Add. Annotation : — Mentd. Harnett v. Bond, 
(1921] 2 K B 517. 

8633. Add. Annotations : — Consd. Liggett (Li\er- 


Tliomas v. Evans, Jones v. South-West 
I^ancasliire Coal Owners’ Assoon. (192(5), 135 
L. T. 073. Mentd. Brighton College v. Mar- 
riott, [1925] 1 K. B. 312; Jtv Hinted General 
Commereial Inset*, Corpn.. |1927| 2 Ch. 51. 


under Private Acts. 

] tool ) r. Barela \ s Bank (1927), 137 L. T. 113 
Mentd. Deuelmr r. Gas Light/ A. Coke Co. 
[1925] A. C. 091. 
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Cases 18—640. 


English and Empire Digest Supplement. 


COMMONS AND RIGHTS OF COMMON. 

Note. — As to commons & rights of common after 1925, see Law of Property Act, 1925 (c. 20), 

ss. 193, 194. 


Part II. — Different Kinds of Rights of Common. 


18. Add. A nnotation : — As to (1) Refd. Stoney v. 
Knstbouine It. C. & Devonshire (1926), 95 
L. .7. Ch. 312. 

144. Add. Annolaiio n : — Mentd. Back v. Daniels 
(1924), 69 Sol. Jo. 160. 


323. Add. Annotation : — Consd. Hodgson r. Mo- 
Crengh (1923), 93 L. J. Ch. 339. 

323a. In demesne land — Is warren in gross.] 

— Deft., lord ol tiu» manor of 13., claimed 
sporting rights over pltiH. , freehold farms 
within the manor, Rising his claim on a 
lrancliise of tree warren appurtenant to the 
manor granted by the Crown to J., in 1301 ; 
alternatively, on a lost grant, presumed from 
immemorial user: Held: the grant to .1. 
in 1301 was of a franchise in gross, te even if 
not* in gross, it would have passed by J.’s 
subsequent alienation of the land, or become 
a franchise in gross by J.’s reserving the 
iranchise upon the occasion of that aliena- 


224. Add. Annotation : — Generally , Mentd. Verge 
v. Somerville, [1924] A. C. 496. 

226. Add. Annotation . As to (2) Refd. Hodgson v. 

McOreagh (1923), 92 L. J. Ch. 426. 


Free Warren. 

tion ; there was therefore no title in deft, 
by the grant of the manor, & there was no 
evidence supporting his claim by prescription 
to the presumption of a lost grant. — Hodgson 
v. McCreagii (1923), 93 L. J. Ch. 339 ; 131 
L. T. 310 ; 40 T. L. R. 10 ; 68 Sol. Jo. 58, 
C. A. 

329. Add. Annotation : — Refd. ITodgson v. Me 
Creagh (1923), 93 L. J. Ch. 339. 

339. Add. Annotation Generally , Mentd. The 

Kagornes, [1926J P. 185. 

347. Add. Annotation : — Consd. Hodgson v. Me* 
Creagh (1923), 93 L. J. Ch. 339. 

347a. Alienation reserving franchise of free warren.] 

— Hodgson v. McCiieagh, No. 323a, ante. 


Part V. — Right of 


Part Vl.—Creation and Proof of Rights of Common. 

366. Add. Annotation : — Generally . Mentd. Verge I 452. Add. Annotation ; — Mentd. Hulley v. Silver' 
v. Somerville, [1924] A. C. 496. springs Bleaching Co., [1922] 2 Ch. 268. 

Part VIII. — Acquisition of Commons under Compulsory 

Powers. 

654. Add. Annotation : — Mentd. British Thomson -Houston Co. v. British Insulated & Helsby Cables 
[1924] 2 Ch. 160. 


Part IX. — Rights, Remedies and Liabilities of Lord of 
Manor as Owner of Soil. 

640. Add. Annotation .'—Mentd. Weber v. Birkett, [1026] 1 K. B. 720. 
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Vol. S3.— Commons. Cases 693—1089. 


Part X. — Rights and Remedies of Commoners. 

693. Add . Annotation : — Mentd. Hardie A: I^ane r. Chiltorn (1927), 96 L. J. K. B. 773. 

Part XIII. — Inclosure of Commons and Common Fields. 


886. Add. Annotation : — Refd. Back v. Daniels, 
[1925] 1 K. B. 526. 

893. Add. A?niotations : — As to (4) Refd. Consett 
Industrial Ac Provident Soc. r. Consett Iron 
Co., [1922] 2 Ch. 135. As to (5) Refd. Consett 
Industrial & Provident Soc. v. Consett Iron 
Co., [1922] 2 Ch. 135. 

899. Add. Annotation : — As to (1) Consd. Consott 
Industrial As Provident Soc. r. Consett Iron 
Co., [1922] 2 Ch. 135. 

900. Add. Annotation : — Consd. Consett Industrial 
Ac Provident Soc. v. Consett Iron Co., [1922] 

2 Ch. 135. 

901. Add. Citation:- [1922] 2 Ch. 1S7, n. 

Add. Annotation: — Folld. Consett Indus- 
trial & Provident Soc. v. Consett Iron Co., 
[1922] 2 Ch. 135. 

903. For the paragraph in the original volume 
substitute the following paragraph : — 

.] — By the Lanclicster 

Inclosuve Act, 1773, the moors & commons 
of the manor of Lanchester, Durham, were \ 
divided At allotted. The Act provided that 
the lord of the manor A his assigns should 
have, hold & enjoy all mines Ac minerals 
within Ac under the allotments, with full Ac 
free liberty of searching for, draining, winning 
Ac working the mines Ac minerals by any ways 
or means then in use or thereafter to be 
invented as fully Ac freely as lie might or 
could have had, held, used Ac enjoyed the 
same in ease that Act had not been made 
without paying any damages or making any 
siitisf action for so doing ; Ac also that the j 
annual rental of a certain allotment to the 
justices should bo applied in or towards the | 
compensation of those allottees whose allot- 
ments were damnified by the exercise of the 
lord’s mining rights, Ac that any deficiency 
should be made up by means of a rate levied j 
upon all the allottees : — Held : ( 1 ) the case i 
was governed by the decision of the Ct. of | 
Appeal in Consett Waterworks Co. v. Bitson, I 
No. 901, ante , which was a decision on the 1 
identical question arising on the construction 
of the same Act Ac in the same circumstances, 
Ac although the reasoning upon which that 
decision was founded had been disapproved 
of by the House of Lords in Butterknowle 
Colliery Co. v. Bishop AucMand Industrial 
Co., No. 905, post, the decision itself had not 
been overruled Ac was therefore binding upon 
the ct., Ac defts. had a right to work the mines 
so as to let down the surface of the land 
without paying damages or making any 


compensation to pltfs. ; (2) (Younger, L.J.) 
the decision at which the Ct. of Appeal had 
felt itself compelled to arrivo in deference to 
authority binding upon it might- quite well 
have been reached on the construction of the 
Act itself apart altogether from the decision 
by which it was bound. — Consett Indus- 
trial, Ac Provident Soviet y. Ltd. v. 
Consett Iron Co., [1922 1 2 Ch. 135; 91 
L. J. Ch. 630 ; 127 L. T. 383 ; 38 T. L. It. 
584 ; 66 Sol. Jo. 452, C. A. 

905. Add. Annotation :--~Consd. Consett Indus- 
trial Ac Provident Soc. t\ Consett Iron Co., 
[1922] 2 Ch. 135. 

906. Add. Annotation : -Consd. Consett Indus- 
trial Ac Provident Soc. v. Consett Iron Co., 
11922] 2 Ch. 135. 

909. Add. Annotations : -A.s to (2) Consd. Consett 
Industrial Ac Provident Soc. v. Consett Iron 
Co., [1922| 2 Ch. 135. As to (3) Consd. 
Consett Industrial A Provident Soc. v. 
Consett Iron Co., LI 922 J 2 Ch. 135. 

911. Add. Annotation : —As to (2) Consd. Consett 
Industrial Ac Provident Soc. v. Consett Iron 
Co., [1922] 2 Ch. 135. 

913. Add. Annotation : -Refd. Taylor v. British 
Legal Life Assce., (1925] Ch. 395. 

939a. As to fences - Power to direct maintenance.] 
- Notwithstanding the omission irom In- 
closure Act, 1836 (c. 1 15), ol an express power 
for the oomrs. to direct the repair A. mainten- 
ance of fences, the erection of which hy the 
respective allottees of land that Act empowers 
them to direct, such a power is nevertheless 
eonlerred upon Cicrn by the Act by implica- 
tion. — Oaunett v. Pratt, |1926) Ch. 897 ; 
95 L. J. Ch. 453 ; 135 L. T. 471 ; 70 Sol. Jv 
736. 

953. Add. Annotation : — Mentd. It. v. Electricity 
Oomrs., Ex p. Ixmdon Electricity Joint Com- 
mittee, [1924 J 1 K. B. 171. 

985. Add. Annotations : — (Generally, Mentd. It. v. 
Nat Bell Liquors, [1922 J 2 A. C. 128; It. v. 
Lincolnshire JJ., Ex p. Brett, [1926] 2 K. B. 
192; Palmer v. Crone, L1927| 1 K. B. 801. 

1009. Add. An mdation : Mentd. L*vton IJ. I). C. 
r. Wilkinson, [1927] 1 K. B. 853. 

1013. Add. Annotation : — Generally , Mentd. White 
v . Williams, [1922] 1 K. B. 727. 

1016. Add. Annotation : — Mentd. Hulley v. Silver- 
springs Bleaching Co., [1922] 2 Ch. 268. 

1023. Add. Annotation: — As to (1) Refd. Consett 
Industrial Ac Provident Soc. v. Consett Iron 
Co., [1922] 2 Ch. 135. 


Part XIV. — Regulation of Commons. 

1089. After this case add “ Injunction to i prior conveyance.]- See Injunction, Vol. 

restrain promotion— Scheme inconsistent with | XXVIII., pp. 169, 470, No. 789.” 
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Cases 4—139. 


English and Empire Digest Supplement. 


COMPULSORY PURCHASE OF LAND AND 
COMPENSATION. 

Part I. — Compulsory Powers over Land. 

4. Add. Annotations : — As io (2) Dlstd. Birkdale 19. Add. Annotation: — Refd. R. v. Electricity 
District Electric Supply Co. v. Southport Comrs., Ex p. London Electricity Joint Com- 

(Yirpn., [1020] A. C. 355. Refd. York Corpn. mittee Co., [1024] 1 K. B. 171. 

v. Ijcethum, [1024] 1 Ch. 557. 


Part II. — Conditions attached to the Powers. 


28. Add. Annotation : — As to (2) Consd. Rocking- 
ham Sisters of Charity v. R., [1022] 2 A. C. 
315. 

56. Add. Annotation -Refd. S. E. Ry. v. 
Cooper, 11024) 1 Ch. 211. 

62a. .| Tin Hoard of the Kailua} Colors, 

lor Canada made an order directing a radwa} 
eo. Io construct a snhuay so that, owing to 
the increased tratlie the existing roadway 
should he lowered A. pass under the railway 
instead ol < rossmg it on the level, ordering 
that detailed plans he tiled tor the approval 
of the clue! engineer of the Hoard JJitd: 
(I) the suhway was not jwrt of the under- 
taking ol t he railway , so as to enable t he eo. 
to take possession ol lain! under Expi opriat ion 
\et , K. S. <\, 1 UOb (e. 1 13), tor the purpose 
ol the railway proper. A it In* lowered road 
still lemained part of the road belonging to 
t he muniripnlit y ; (2) detailed plans must he 
detailed plans ol what was actually lodged 
as the general plan, \ it was not within the 
liberty ol the m. to enlarge the scope of the 
original plan A. provide tor a new access to 
the subway A the taking of land. Detailed 
plans were only to show the precise way in 
which the construction was to be made. — 
Kol\m> r. C\n\iu\n National Ky. Co., 

| 1 327 | \. C. JUS; 35 \j. ,1. J\ C. 203; 13t> 
L. T. 137, J\ C. 

91. Add. Annotations Refd. Coni’on v. L. C. C., 
|1322] 2 Ch. 283 ; Roberts r. Iiopwood, [1325] 
A. t 1 . 578. Mentd. Short v. Poole Corpn. 
(1325), 42 T. L. K. 107. 

98. Add. Annotation : — Refd. Conron v. J j. C. C., 
[1922] 2 Ch. 283. 

99a. - Subway.! Rohm* r. Canadian 

N \tion \l Ky. Co., No. 02n. ante. 


111. Add. Annotation : — As io (1) Refd. Conron v. 
L. C. G\, [1922] 2 Ch. 283. 

113. Add. Annotation Mentd. Roberts v. IIop- 
wood, [1925J A. C. 678. 

114. Add. Annotation : — Refd. Conron v. L. C. C., 
[1922] 2 Oh. 283. 

116. Add. Annotation : — Refd. Sydney Municipal 
Council t\ Campbell, [1925] A. C. 338. 

116a. Land not bon& fide intended to be taken 

for purpose.] — Applts. had statutory power 
to acquire compulsorily land required for the 
purpose of making or extending streets, also 
land required for “ c arrying out improve- 
ments in or remodelling any portion of the 
city.” In connection w r ith the extension of a 
street, they resolved to acquire rasps.* land 
for the latter purpose. They had previously 
been restrained from acquiring the land for 
the extension, on the ground that it was not 
really required for that purpose, but that its 
purchase w r as desired because of its probable 
increase in value. No plan lor improving 
or remodelling the area was considered or 
proposed. At evidence as to proceedings in the 
council showed that applts. w r ere endeavour- 
ing to give a new form to the transaction 
t previously decided upon, rather than con- 

sidering whether rasps.* land was required 
for improving or remodelling : — Held : the 
, evidence sustained the lower et.'s conclusion 
, of fact that applts. were exercising their 
powers for a purpose differing from those 
specified by the statute, At they had rightly 
been restrained from acquiring resps.* land. — 
Sy t dney Municipal Council v . Campbell, 
[1925] A. C. 338 ; 133 L. T. 03 ; sub nom. 

, Sydney Municipal Council v . Campbell, 
Same r. Hughes Motor Service, Ltd., 94 


109. Add. Annotation : — As to (1) Refd. Conron v. 
L. C. C., [1922] 2 Ch. 283. 

110. Add. Annotation : — Refd. Conron v. L. C. C., 


L. J. P. C. 05, r. C. 

i 126. Add. Annotation : — Refd. Conron v . L. C. C., 
[1922] 2 Ch. 283. 


[1922] 2 Ch. 283. 


i 139. Add. Amiotatiotis : — As to (1) Dlstd. S. E. Ry. 


PART 11. SECT. 2, SUB-SECT. 1. 
sa. Land in vse “ otherwise for 
more convenient oci'upation ’* of Inn him a 
-Municipal Act , s. 325.} — Sunns Y 
District coups, v. Cainf (1920), 
<17 1). L. It. 7U4 ; 28 lb C. It. 321.— 
CAN. 

m i. Public Works Act. 

]{. H. It. C., 1011 (c. 189 ) — Valuhtv 
of contract by Minister of l*vblic U’orA'S.) 
— A contract made by tlio Minister for 
the |)urehft.sc of land for u public pur- 


pose does not bind the Crown unless 
the acquisition of the land bus been 
authorised by an Order in Council, 
or a resolution in Council amount ini? 
to an order, oven if the contract is 
sealed with the seal of the Department. 
— Mack ay r. A.-G. for British 
Columbia, 11922) 1 A. C. 467. — CAN. 

m ii. Expropriation Act , 1906 

(r. 143) — Discretion of Minister.] — As 
to the propriety & necessity of expro- 
priation the Minister is the sole judge 
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& the ct. has no jurisdiction to inter- 
fere with his discretion. — It. v. Imperial 
Bank of Canada, [1923] 3 D. L. It. 
345.— CAN. 

PART II. SECT. 3, SUB-SECT. 3.— 
B. (a). 

sb. Land taken for building Toronto 
1'iuduct — II hat Act applicable.]— 
(Hnadian National By. Co. r. 
Toronto Iron Works, 11926) Kxcli. 
C. It. 133.— CAN. 



Vol. XI. — Compulsory Purchase ol Land. Cases 139 — 171 


v. Cooper, [1924] 1 Ch. 211. Consd. Birkdale 
District Electric Supply Co. v . Southport 
Corpn., [1926] A. C. 365. RMd. York Corpn. 
v. Leetham, [1924] 1 Ch. 557. 

140. Add. Annotation : — Generally , Mentd. Long 
v. Gowlett, [1923] 2 Ch. 177. 

142. Add. Annotations : — Consd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 355. Refd. S. E. By. v. 
Cooper, [1924] 1 Ch. 211. 


i 143. Add. Annotations : — Consd. S. E. By. v. 
Cooper, [1924] 1 Ch. 211. Reid. York 

Corpn. v. Leetham, [1924] 1 Ch. 557 ; Birk- 
dale District Electric Supply Co. v. South- 
port Corpn., [1926] A. C. 355. 

! 145. Add. Annotation: — Refd. Birkdale District 
Electric Supply Co. r. Southport Corpn., 
[192GJA. C. 355. 

146. Add. Annotation : — As to (1) Refd. S. E. By. 
v. Cooper, [1924] 1 Ch. 211. 


Part III. — Principles of the Law of Compensation. 


155. Add. Annotations : — Mentd. Jackson r. 

Simons, [1923] 1 Ch. 373; Chaplin v. Smith, 
[1926] 1. K. B. 198. 

160. Add. Citation : sub now R. r. Midland, etc. 
By. Co., Ex. p. Brown, S i{. \ s. 156 . 

Add. Annotation : — Refd. S. E. By. v. 
Cooper, [1924] 1 Ch. 211. 


169. Add. Annotations: — As to (2) Refd. Swift v. 
Board of Trade, [1925] A. C. 520; Swift v. 
Board of Trade, [1026] 2 K. B. 131. 


171. Add. Annotation : — Refd. Swift r. Board of 
Trade, [1926J 2 K. B. 131. 


PART III. SECT. 1, SUB-SECT. 2.— A. i 

149 ii. Subsequent convey anct { 

unregistered. ] — If a municipal corpn. | 

^ proceedings for a | 

liighway "undor Municipal Act, s. 302, | 
compensation is awarded to the 
registered owner, the municipal corpn. 
cannot refuse payment to the registered 
owner on tho ground that after filing 
his claim ho executed a conveyance 
which remains unregistered. — N oktii 
Gowiciian Corpn. v. Uoke-Lanuton, 
11921] 2 W. W. It. 484.— CAN. 

o i. After expropriation.] — Tho 

Crown expropriated tho right to flood i 
property which belonged to V., who 
subsequently sold to H. together with 
V.'s right to recover tho compensation 
from the Crown for all damagos caused 
by flooding & expropriation : — Held : 
H. was entitled to rocovor compensa- 
tion for damages to his land by hooding. 
be by tho expropriation of the easement 
to hood. — n. v. U YE (1921), 21 Exch. ! 
U. It- 78. —CAN. ! 

PART III. SECT. 1, SUB-SECT. 3.— A. 

156 ii. .] — He Scott & Oshawa | 

Town (1922), 02 O. L. It. 004.— CAN. | 


iuu i/uivun uipouua ( 

upon _ or order which 

authorises the taking, & upon the 
torms of such statute or order will 
depend the basis upon which tho com- 
pensation is to bo assessed. — He 
Powell & Toronto Corpn., [1920] 2 
D. L. It. 796 ; 06 O. L it. 541. — CAN. 

f (p. 124)1. •] — Whore 

a county corpn. oxx»ropriatod certain 
toll roads : — Held : the value to the 
owner & not to the taker was tho basis 
upon which the compensation should 
be awarded, & whilo the roads had 
become a burden instead of a benefit 
to their owners, they wore entitled 
to be paid for tho physical assets they 

K osscssed — road material in place, 
ridges, culverts, ditches & parts of 
roads owned In fee. — Re Ottawa & 
Gloucester Hoad Co. & County 
of Caklkton (1921), 69 D. L. K. 486 ; 
51 O. L». R. 467. — CAN. 

„ evidence.] 

— R. v. [1920] 3 1). L. R. 

355 ; [1925] S. C. R. 684. — CAN. 

1 (p. 124) il. J— Where the 

evidence of expert witnesses as to 
value is conflicting, neither the 
arbitrators nor the ct. should endcav our 
to arrive at the true result bv “ averag- 
ing of witnesses,” or “ splitting the 
difference.” — Hr Lennox &: Toronto 
Hoard of Education (1926), 58 

O. L. It. 427. CAN. 


1 (p. 121) ill. I While the 

” m enuring ol \\ it nesses "or" split ling . 
the difference ” is an iinpropei w n > ol 
reaching tin award, some discretion \ 
freedom nun nevertheless be allowed ] 
i in. i» fin i »m. 1 1 »,-_ • | lie\ am bound to 

exercise their judicial timet Ions 
dealing with < he evnleiiee \\ twin «, 

, (Man ), 11926] 4 J> L It. 3 Is . , 

] 2 \\ W. It. 86s CAN. I 

k (p. 125)i. ■.]— Where 

by reason of expropriation by the 
Crown tho owners of tho property 
taken suitor materially 8c aro put to 
great trouble m moving, 8c tho site 
so takoa w'us most advantageous <v 
it took several yours of negotiating 
before they were able to find a now 8: 
suitable place for their operation, | 
the ct. should add ton per cent, to the j 
fair market value of the proper! y 
taken, for contingent losses 8c ineon- 
veniences, in lixing tho eompensation. 
— It. v. Royal Nova Scotia Yacht 
Squadron (1921), 21 Exch. C. It. 160. 
—CAN. 

k (p. 125) ii. 

Torrance 8c Province of Ontario, 
He Noble 8c Province of Ontario, 
He Pared ALE Boulevard. Ltd. 

... .It. it. 

1 136 ; 52 6. L. K. 32a. — CAN. 

k (p 125) iii. i 

Then* is no foundation for (lie view | 
that 1 lie ** allowance toi (list urbanee 
nsiialB added in awards l<» the value 
bnmd is arbitarih lived at ten percent , 
an award of six percent mn.\ be ample 
la Li:v\o\ \ Toro vi o Bo\ri» oi* 
Kdmaho.N (J92(i), 58 O L. B. 127. - 
CAN. 

(p 125) iv. 

low unce |or (list urbanci 
amount thereof, 

'“'-'•••rt ion of the aibitiators 

v Cross (Man.), ]l!*26l 1 J). L. It 
, 11926] 2 W. W. 868. CAN. 

p (p. 125) l. A lot value 

according to quantity survey.] — It. v. 
Imperial Bank of Canada, [1923] | 
3 D. L. R. 345.— CAN. 

so. Value of assets necessary 

to operation of undertaking . j — T oronto 
(City) Corpn. v. Toronto Railway 
Corpn., [1925] A. C. 177; 94L.J.P.O. 
25; 132 L. T. 401.— CAN. 

sd. Where land of college taken , 

for street — U ruler disputed agreement. | — J 
St. Mutmeiv* (jollkuk v. Toronto 
City Corpn., [1926 J 2 I). L. It. 214 ; j 
[1926] S. C. It. 318; varying, 27 i 
O. W. N. 471 ; varying , 26 O. W. N. 1 
413.— CAN. I 


PART III. SECT. 1, SUB-SECT. 3. - B. 

u j. .]— It. V. Kelly (1921), 63 

I). L. It. 402 ; 21 Exeh. C. It. 205. — 

CAN. 

u ii. I An owner of property 

' 1 cut it led to ( laliu some prospective 

value of the pinpertv i* , mote in 1 1 h 
character \ onl\ realisuhh upon t lie 
expeiiditme ol enormous Minis of 
mono. P v Golem vn, 1 1 5126 1 Exeh. 
G. |{.' 1 2 1 .- CAN. 

PART III. SECT. 1, SUB-SECT. 3.- C. 

o i. U. v. Lyncii’h, Ltd. 8i 

Cozzolino (1920), 20 Exch. C. It. 158. 

— CAN. 

169 i. Per “ 169 i.” road “ 170 i.” 

PART III. SECT. 1, SUB-SECT. 3.- D. 

pi. - .] - He Let roh 8; 

Toronto Corpn. (1921), 56 O. L. It. 
175.- CAN. 

r i. Flooding of neighbourhood. ] 

— Tho Crown expropriated the right to 
Hood . part of L.’s property, on tho 
erection of a dam, a public work. L. 
claimed, besides compensation for 
easement taken on Ids property, that 
lie should bo compensated for damages 
to ids trade, resulting from tho decrease 
of population, duo to tho Hooding of 
neighbouring farms : — Held : no claim 
could arise in respect of an inconveni- 
ence common to the public generally. 
--It. V. Lafond (1921), 69 J>. L. it. 
127 ; 21 Exeh. C. It. 55. — CAN. 

176 iii. ( ' osl of removal.] — Whilo 

allowance ought not to be made for 
loss of business or estimated profits, 
yet where u lessee of a store baH suffered 
a diminution of good -will, ho is entitled 
to compensation although it is in the 
nature of a business loss. In addition, 
allowance must be made ior 1 the 
reasonable cost of moving, seeking a 
new location, loss of time, storage of 
furniture, depreciation in ilxtures „ 
dislocation of business occasioned by 
such removal. — R. v. Goldstein, 
11924) Exch. C. It. 55. — CAN. 

PART ill. SECT. 1, SUB-SECT. 3.-E. 

179 j # Cost of acquiring new 

site.] — lu tho course of arbn. proceed- 
ings to dotermine compensation for the 
portion of a lot taken & injury to tho 
remainder, the corpn. offered to transfer 
part of an adjoining lot, which it did 
not own & had as yot takon no steps 
to expropriate : — Held : the offer 

should bo taken into account & deait 
with by the arbitrator in his award. — 
He Garland & Toronto (1924), 55 
O. L. R. 646 — CAN. 

21 
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Cases 186—324. 
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186. Add. Annotation : Refd. Glonboig Union 
FirpH«j Go. /*. I. H. (Win*. (1022), 12 Tax 
('ns. 127. 

187. Add. Annotation: — -4s to (1) Apld. Swift v. 
Board of Trade, [1926] 2 K. B. 131. 

197. Add. Annotations :— As to (2) Refd. S. E. Ity. 
v. Cooper, [1024] 1 Oh. 211., Generally, 
Mentd. Birkdalo District Electric Supply 
(V>. v. Southport Oorpn., [1926] A. O. 355. 

208. Add. Annotation : — Generally , Mentd. Slack 
v. lx*edH Industrial Co-op. Soc., [1923] 1 Oh. 
421 . 

213. Add. Annotation: — Consd. Rockingham 
Sisters ot Charity v. It., [1922) 2 A. C. 315. 

215. Add. Annotations : — As to (3 ) Apld. Rocking- 
ham Sisters of Charity v. R., [1922] 2 A. C. 
315. Generally , Mentd. A.-G. for Manitoba 
v. Kelly, |1922] 1 A. C. 208; J^firrinaga v . 
Soc. Franco- America! ne des Phosphates de 
Medulla (1922), 92 L. J. K. B. 45. 

216. Add. A mioialion : — Folld. Rockingham 
Sisters of Charity v . R., [1922] 2 A. C. 315. 

216a. — - ,J — Applts. owned land im- 

mediately on the west side of a public; road 
A n railway, A had thereon a school ; on the 
east side they owned two small promontories 
of land on the margin of a public harbour. 
They had made on the promontories a bathing 
house* A. wharf, both of which they used in 
connection with the school, but no legal 
right ol way across the* railway was proved. 
The* Crown took the* two promontories for a 
public purpose, A* upem an area wholly to 
the* e*ast ol the railway, & including the* two 


small promontories, made a large railway 
shunting yard. A claim by applts. to com- 
pensation for the damage to their property 
on the west of the railway by reason of the 
construction of the shunting yard having been 
rejected : — Held : the possession & control 
of the two promontories gave an enhanced 
value to applts. * land on the west side of the 
railway, & in respect of depreciation in value 
of those lands due to the anticipated legal use 
of works which might be constructed upon 
the two promontories, applts. were owners 
whose lands had been injuriously affected, 
& accordingly they were entitled to com- 
pensation ; further, the ct. in assessing the 
compensation should have regard to the antici- 
pated use of the promontories as part of 
a shunting yard, not to the actual use at 
the time of the assessment. — Rockingham 
Sisters op Charity v. R., [1922] 2 A. C. 
315 ; 91 L. J. P. C. 198; 127 L. T. 608 ; 38 
T. L. R. 782, P. C. 

223. Add. Annotation : — Refd. Rockingham Sisters 
of Charity v. R., [1922] 2 A. O. 315. 

245. Add. Annotation:— Refd. Howard - Flanders 
v. Mai don Corpn. (1920), 135 L. T. 6. 

265. Add. Annotation : — As to (1) Refd. Rocking- 
ham Sisters of Charity v . It., [1922] 2 A. C. 
315. 

323a. .] — Rockingham Sisters of 

Charity v. R., No. 216a, ante. 

324. Add. Annotation: — Generally , Mentd. Rock- 
ingham Sisters of Charity v. ft., [1922] 2 A. C. 
315. 


PART 141. SECT. 1, SUB-SECT. 3.-1 

187 vi. - - - Subsequent improw- 
mints by owner J Whore an owner 
roimuiH mi 1 hr property after expro- 
priation, k make* repairs to the build- 
ings. A puts up temporary HtruoturoH. 
l«e must assume the responsibility of 
such a course Si its consequences, A: 
not him; "’ill bo allowed him therefor. — 
R. V. LYNCH’h. I/m. A’ C< >7.7.0 LINO , 
(11)20), 20 Fxcli C. II. I 68. — CAN. | 

IO* VII. . J — 1\. V IMOK1CAT7 , 

(1»21), 21 Kxch. C. K. 82 — CAN. 

PART III SECT. 2. I 

191 1. It hat constitute* severance — 1 
Part of land taken - Premises not con - , 
tiguous — An h ynl right over intervening ■ 
land 1 —Where bv a previous expro- | 
print ton property wan Hovered l>y the 
right of way of a railway oo. ct owing j 
it. A' the use of a culvert under the ' 
tracks as a passage wan only bv sutler- t 
anoo A' without legal right or title: — ' 
Held • if <>\piopriat ion takes land on I 
each Hide of the right of wav & thus 
clones access to the culvert it Is not a 
ho v era nee of t la* property which would 
entitle to compensation. — It. v. Loonan 
(J 1)20), 20 Kxch. C. It. 131.— CAN, 

PART III. SECT. 3, SUB-SECT, 1. 

ae. Central rule. ] — The right to 
receive compensation for land In- 
juriously affected depends upon the 
statute or order which authorises tiu* 
injuriouH affection, A upon the terms 
of Rueh Htatute or order will depend the 
haHis upon which the compensation . 
to In* assessed . — He Powell & Toiiokto 
Cohpn., (1925] 2 I). L. It. 790 ; 50 « 
O. L. K. 54 1. — CAN. j 

ni. Claim m ust /a* made vdthin pre- 
scribed time. 1— Under Edmonton (Char- 
ter a claim for compcn»ation, because 
claimant ’h land will be Injuriously 
afftsded by the closing of a street, la 
absolutely extinguished unless filed . 
within tho time fixed by tho council ] 
in tho notleo wldch scot. 500 requires 
it to publish .— Re Edmonton Charter, ' 


Michael IIhitkhkvhkv Ukrainian 
lssTnujK i*. Edmonton Corpn., 
111)251 1 W. W. It. 780.— CAN. 

sf . Patlway Act , 1919 — Spur trad 
construrtid along streits — Mtnsvre oj 
com pen nation to adjacent landowners.]— 
British Columria Permanent Loan 
Co e. Canadian Northern It y. (No 3), 
[19231 2 1) L. 11. 802; f 10231 1 
W. W It 1072 ; 30 Can lty. Caw. 71 ; 

1 ft S.isk. 1 j It. 298.— CAN. 

PART III. SECT. 3, SUB-SECT. 3. j 

sg. Land adjoining water -lot — | 
H ater-lot taken — Loss of riparian i 
rights.]— He Snow & Toronto, [1924] 

4 1). L. li. 1023 ; 50 O. L. tt. 100.— 
CAN. 

#h. Land divided into lots — Some 
lots sold— Five lots taken for sewage , 
plant.] — IltUi : the owner of tho unsold I 
plot h was entitled, over &: above the 
actual value of the lots expropriated, 
to compensation for consequent de 
predation in the value of tho ad- I 
‘acent lands. — Montreal (City) v. , 
McAnclty Hrai.it Co., [19231 2 1 
1). L. it. 409 ; [1923] S. C. It 273.— 
CAN. 

sa. Land tain i jor lowering road — 
Obstruction of an < ss by road to other 
land]— Held: claimant entitled to 
comi»cimation. — M. E. Moolla v. 
Collector ok It wuoon (1926), I. L. Tt. 

4 Han. 360.— IND. 

PART III. SECT. 3, SUB-SECT. 4.- 

A. (a). | 

227 iv. .1— The 

Crown not having expropriated any 
part of suppliant's property or any 
easement to flood the same ; — Held . 
the case did not eoiue within Exoh. 
Ct. Art, s. 20, & the ct. had no juris- 
diction to entertain the claim under 
Expropriation Act or any other pro- , 
vision of law. — Y ates v. K. (1920), 20 
Exoh. C. tt. 175.— CAN. i 

227 v. .] — Alexander j 

Brown Milling Co. r. Canadian 
Pacific tt Y. Co., 11923] 4 1). T,. tt. 


1136; 29 Can. tty. Cas. 34 5 ; 52 O. L. It. 
628.— CAN. 

PART III. SECT. 3, SUB-SECT. 4.— 

B. (c) li. 

266 vi. .] — Where direct 

access to land on which a business is 
conducted is not cut off by the closing 
ot a street, the fact that sueh closing 
will oblige persons going to Ac from 
sueh place of business Ik neighbouring 
properties to use a slightly less con 
vonient route does not give the owner 
of such land a right to compensation. — 
He Edmonton Charter, Freeman 
Co., Ltd. v. Edmonton Corpn., [1925] 
1 W. W. It. 778. CAN. 

PART III. SECT. 8, SUB-SECT. 4.— 

B. (o) iii. 

®b. Depreciation in value 

of land.]— Nelson v . Pacific Great 
Eastern K y. Co., Oblate Order of 
Mary Immaculate v. Pacific Great 
Evsikrn Uy. Co., Lkfeaux & Car- 
lisle v. Pacific Great Eastern Ry. 
Oo. (1919), 67 I). L. R. 792 ; 27 

B. C. tt. 420.— CAN. 

PART HI. SECT. 3, SUB-SECT. 4.— 

C. (a). 

292 v. .] — Tho general depre- 
ciation of property resulting from being 
in the vicinage of a public work does 
not give rise to a claim by any par- 
ticular owner. — R. v. Lafond (1921), 
21 Exch. C. R. 55.— CAN. 


PART III. SECT. 3, SUB-SECT. 5. 
»e. Payment of mortgage on part of 
land .) — Tho Crown expropriated five 
lot h of land belonging to applt. A 
mtgo. in favour of M. unon four of the 
lots had been discharged by tho Crown 
by payment to M. of 422,000 : — Held : 
the above payment, although satisfy- 
ing any claim in respect of the four lota 
covered by tho mtge., could not be 
applied towards compensation for the 
firth lot. — Stuart v. R.. 1 192ft] 2 
I). L. R. 260: [19261 S. C. R. 284 ; 
ri926] Exch. C. R. 101, n.— CAN. 
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Part IV. — Compensation 

328. To tlio existing paragraph add as follows : — 
(3) Limestone is a mineral within the above 
sects. 

336a. - - Within Act.] - -Midland 11y. Co. 

& Kettering, Tiirapston A J I unting i>on 
Uy. Co. v. Robinson, No. 328, ante. 

337. Add. Annotation: — Mentd. South Stafford- 
shire Mines Drainage Comrs. r. Klwell (1927), 
91J.P. 113. 

343. Add. Annotation : — Mentd. Craddock r* 
Hunt, [1923] 2 Cli. 130. 

355. Add. Annotation : — Consd. Consett Industrial 
& Provident Soc. v. Consett Iron Co., [1922] 
2 Ch. 135. 


for Mines and Minerals. 

367. Add. Annotations : — Held. Swift v. Board of 
Trade, [1925] A. C. 520. Mentd* Swift v. 
Board of Trade (1924), 93 L. J. K. B. 529. 

374. Add. Annotation: — Consd. Glenboig Union 
Fireclay Co. v. I. It. Comrs. (1922), 12 Tax 
Cas. 427. 

378. To the existing paragraph add as follows : — 
3) Tlie word “ lands ” in sect. 0 of the 
above Act includes mines. 

Add. Annotation : -Generally. Consd. Graigola 
Merthyr Co. v. Swansea Corpn. (1927), 71 
Sol. Jo. 681. 

412. Add. Annotations: — Refd. Swift v. Board of 
Trade, [1925] A. C. 520. Mentd. Swift v. 
Board of Trade (1921). 93 L. J. K. B. 529. 


Part V. — Procedure to acquire Land by Agreement. 

418. Add. Annotation : — Generally , Mentd. lie Allott, llanmor v Allot t. [1924] 2 Ch. 49S. 


Part VI. - Procedure to acquire Land otherwise than by 

Agreement. 


478. Add. Annotation ; — Refd. Brakbpear 

Barton, [1924] 2 K. B. 88. 

479. Add. Annotation: -Mentd. Machen/.ie- 
Kennedy v. Air Council, [1 927] 2 K. B. 517. 

526. Add. Annotation: — As to (1) Refd. Cardiff 
Corpn. v. Cook, [1923] 2 Ch. 115. 

531. Add. Annotation : — Refd. Cardiff Corpn. v. 
Cook, [1923] 2 Ch. 115. 

533a. Rights of assignee.] — A land- 

owner has a right to deal with his property 
after a notice to treat, although the right 
must be exercised subject to the rights 
acquired by the undertakers by virtue of the 
notice so as not to increase their obliga- 
tions, A he is also entitled before acceptance 
to withdraw & amend his claim. But where 
a landowmer, possessed of a leasehold interest, 
who lias claimed £550 for compensation for 
disturbance & valued his leasehold interest 


at ml, subsequently, but before his claim is 
accepted, assigns his leasehold interest, his 
assignee stands in tlie same position as the 
landowner & can withdraw or amend the 
claim, either expressly or by sending in a 
claim in respect of the leasehold interest 
wl tolly inconsistent with the original claim, 

6 the undertakers are not then at liberty to 
disregard the assignee & continue to treat At 
eontract with tue original landowner.- - 
Cardiff Corpn. v. Cook, [1923] 2 Ch. 115 ; 
92 \j. J. Ch. 177 ; 128 L. T. 530 ; 87 J. P. 90 ; 

07 Sol. Jo. 315 ; 21 L. G. K. 279. 

534. Add. Annotation : — Refd. Matthey v. Curling, 
[1922J 2 A. C. 180. 

562. Add. Annotation : As to (1 ) Refd. Grcswoldc- 
Williams a. Newcastle-upon-Tyne Corpn. 
(1927), 91 J. P. Jo. 90S. 

592. Add. Annotation Mentd. Early v. Drum- 
mond (1923), 39 T. L.. H. 171. 


Part VII. — Assessment of Purchase Price and Compensation. 


650. Add. Citations :—[ 1922] 1 A. C. 27; 91 

L. J. K. B. 202 ; 126 L. T. 258 ; 80 J. P. 25. 
Add. Annotations : — Distd. Thurrock, Grays 


& Tilbury Joint Sewerage Board v. Thames 
Land Co. (1925), 23 1,. G. R. 048. Mentd. 
Thomejy v. Leeonf)eld, [1925] 1 K. B. 230. 


PART VI. SECT. 1, SUB-SECT. 2. — D. 

490 1. Effect of — No right of actum at 
comrrum law — Damages for rendering 
land useless dr unsaleable not recover- 
able .) — Alexander Brown Millino 
Co. v. Canadian Pacific Ky. Co. 
[1923] 4 D. L. It. 1130; 29 Can. lly. 
Can. 34ft ; 52 O. L. R. 52S. — CAN. 

PART VI. SECT. 4, SUB-SECT. 1.— 
B. (a). 

566 ii. Includes all that is necessary 


for enjoyment of house.) — The word 
“ house ” in Lands Act, 1847, s. 92, is I 
not limited to tho four wuIIh oX tlie | 
building, but includes all that is neces- 
sary to tho convenient occupation of 
the house. 

Promoters of an undertaking : — i 
Held : not entitled to take a strip of 
land Immediately in front of a house 
between it Sc the wall Sc containing a I 
tank Sc fruit trees, when the owner was I 
willing Sc able to convey tho whole of 


tlie house Duaclk v. horn n Ai;sut\- 
lian Railways Comr. (1901), 3 

S. A. L. R. 150.— AUS. 


PART VII. SECT. 1. 

■k. Public Works Act. s. 22 — 
Acquisition of toll road under Provincial 
Highway a Act , 1917- J — He Cobouro & 
GlKYFTON Toll Road Co, (1921), 64 
D. L. R. 241 ; 60 O. L. R. 125.— CAN. 



Cases 6B0a— 761a. English and Empire 

650a. Acquisition of land & appointment of 

arbitrator under Public Health Act, 1875 

(c. 55).] — A land co. was the owner in fee 
simple of certain land through which a 
sewerage board, under Public Uealth Act, 
1875 (o. 55), after duly serving on the co. 
notice of intention to do so, carried a sewer & 
ft rising main. Subsequently an agreement 
in wnting was entered into between the 
parties regarding what had been done. 
Differences having arisen regarding the com- 
pensation to be paid by the board to the co., | 
recourse was had to arbn. The arbitrator ■ 
was appointed under Public Health Act, 
1875, A, before entering on the arbn. made 
the statutory declaration under that Act. 
Having considered the disputes he made an 
alternative award in the form of a special i 
case for the opinion of the ct. If the et. was ' 
of opinion that compensation was to be ■ 
assessed solely under Public Health Act, 
1875, lie awarded the co. £5,090 ; if the* 
arbitration was under Acquisition of Hand 
(Assessment of Compensation) Act, 1010 
(c. 57), A. the basis on which compensation 
was to be awarded was to be governed by 1 
the principles in s. 2 of that Act, he awarded i 
the co. £2,148: - Held: as the land had i 
been acquire^} under powers conferred by 
Public Health Act, 1875, before the agree- 
ment between the parties was entered into, 1 
it had been acquired compulsorily, A as | 
there was nothing in the agreement which 
affected the primary basis of the value of the ' 
land nor any other mutter, including the 
appointment of the arbitrator expressly under 
Public Health Act, 1875, which was in- 
consistent with the rules laid down by s. 2 
of the Act of 1010, 1 hat Act applied to the 
arbn.. A- the co. should be awarded £2,1 4.8. — 
TmimuViv, Brays A Tilbury Joint Shwkk- 
ahk Board v. Til amiss Land Co., Ltd. (1025), I 
00 J. 1\ 1 ; 23 L. U. H. 018. 


Digest Supplement. 

671. Add. Annotation : — Mentd. Swift v . Board of 
Trade (1924), 93 L. J. K. B. 529. 

672. Add. Annotation : — Generally , Mentd. Pros- 
perity t>. Lloyds Bank (1923), 39 T. L. R. 372. 

702a. Arbitrator incapable of continuing — Power 
to replace.] — Where an arbitrator, appointed 
by the Reference Committee under Acquisi- 
tion of Land (Assessment of Compensation) 
Act, 1919 (c. 57), s. 1, becomes incapable of 
continuing a particular arbn., the authority 
of the Reference Committee includes the 
power to replace him by some one else. — 
Cross, Sherwood A Heard, Ltd. v. Essex 
County Council, f 1 1127] 1 Cli. 205; 90 
L. J. (’h. 21; 130 L. T. 371; 91 ,T. P. 17; 
43 T. L. R. 5; 70 Sol. Jo. 1190; 25 L. (i. It. 

1 35. 

715. Add. Annotation Generally, Mentd. Samuel 
v. Dumas, [1924] A. C. 431. 

727a. Hearing — Entry in Crown Paper. , — An 

award made by an official arbitrator under 
Acquisition of Land (Assessment of Com- 
pensation) Act, 1919 (c. 57), in the form 
of a special ease, is rightly entered in the 
(Vow n Paper.- Hewitt r. Essex County 
Council (1927), 1 1 T. (,. it. Ill ; 91 J. P. Jo. 
913. 

729. Add. Annotations : — Mentd. S. E. Ry. v. 
Cooper, [1924] 1 Cli. 211; Birkdale District 
Electric Supply Co. v . Southport Corpn., 
P920] A. C. 355. 

761a. Award embodying decision of court on 

special case.| An ollicial arbitrator staled a 
case under Acquisition of Land ( Assessment 
of Compensation) Act, 1919 (c. 57), A the 
Di\ . CL decided adversely to the contention 
ol claimants lor compensation. The arbi- 
trator then made his award, embodying 
t herein the derision ol the Div. Ct. Claimants 
applied to another Div. Ct. to set the award 
aside, on the ground that the award was on 


PART VII. SECT. 2, SUB-SECT. 1. 

si. J urisduiion oj Ej chequer Court.] 
- Property A end rights being matters 
wit iiin the exclusne powers of tho 
Provincial Legislature, the Kxeh. Ct. 
of Canada in ascertaining the estate 
or interest of persons claiming com- 
pensation for property expropri- 
ated by the Dominion (Town will 
have regard to tho laws nlToeting such 
estate A interest in the provinee \>ln»rc 
the property is situated. — It. r. 
Hudson's Hay Co. (15)21), 20 Kxeh. 
C R. 413.- CAN. 

PART VII. SECT. 5, SUB-SECT. 1.* 

n i. Ibissing of bye-law by 

local authority — Submission bf fore bye 
law iiassvd ultra vires. J — Kokhmstedt 
i>. Rural Municipality of K\k Hill, 
No. 382, 115)23] 2 \V. W. K- 009.— 
CAN. 

PART VII. SECT. 6, SUB-SECT. 2. 

am. Under Dominion Hailway Act , 
15)19.] — Where a judge of the Supreme 
Ct.. of Ontario lias made an order for 
possession, under the above Act, with 
a term that the ry. oo. shall pay money 
into et. as security, any Judge of tho 
Supremo Ct. has jurisdiction to appoint, 
an arbitrator; A under sect. 220 the 
judge of the county ct. of the county 
wherein the expropriated lands lie is 
the proper person to appoint . — lie 
Little 2fc Campbkllforp lake On- 
tario & Western Hv. Co. (1924), 55 
O. L. R. 581.— CAN. 


PART VII. SECT. 5, SUB-SECT. 8. 

736 i. Claim in respect of several 

interests — Award not apportioning sums 
between several interests — Insufficient.] 
— .Stewart Municipal District v. 
Blikmxku, [1924] 2 W. W. It. 1217.— 
CAN. 

si. Arbitrator not entitled to 

allow interest.] — lie Let nos A Toronto 
Corpn. (1921), 50 O. L. It. 175.— CAN. 

PART VII. SECT. 6, SUB-SECT. 10. 

m (p. 19(5) i. Under Dominion 

Hallway Act, 190(5 (c. 37).}— lie Kithj- 
i.ano Indian Reserve, Vancouver 
Harbour Comrh. v. Jt., [1918] 2* 
W. W. It. 411.— CAN. 

m (p. 190) ii. Under Dominion 

llailway Act , 1919 (c. 68).]— He 

Arbitration under toe Railway 
Act, British Columbia Permanent 
Loan Co. v. Canadian Northern Ry. 
Co. (No. 1), [1922] 2 W. W. R. 57 7 ; 65 
1). L. R. 735 ; 15 Sask. L. R. 431.— 
CAN. 

r (p. 196) I. Award determined 

on wrong principle .] — Where damages 
were recoverable by reason of lowering 
of the sidewalk In front of a building, 
consisting in the decreased value or 
the property, but wore assessed at the 
cost of lowering the store floor : — 
Jit Id : the award must be set aside as 
determined upon a wrong principle. — 
Radisson Town r. Ambon, [19191 3 
W. W. R. 580.— CAN. 

x I. .) — Winter v. Toronto 

(City) (1922), 70 P. L. R. 458— CAN. 
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y i. Lump sum awarded — Award 

good on its fact ,] — North Cowichan 
Corpn. v. Gork-Langton, 11921] 2 
W. W. R. 484 — CAN. 

c (p. 197) I. .1 — Nash & 

Williams v. Edmonton, Dunvegan & 
British Columbia Ry. Co., [1917] 3 
W. W. R. 553; 36 D. L. K. 601.— CAN. 

o (p. 197) ii. .) — An 

appellate ct. should not interfere to 
vary on award unless it is satisfied that 
the award does not truly represent the 
honest opinion of the arbitrators aw to 
damages, or that the basis of valuation 
was erroneous. — He 8cott & Obiiaw\ 
Town, [1922] 52 O. L. R. 501.— CAN 

o (p. 197)iii. .j— W innipeg 

r. ( TtoSf* uMuii.), 11926] 4 1>. L. Jt. 318 ; 
119201 2 W. W. K. SCS.— CAN. 

e (p. 197) L .] — He Arbi- 

tration Act, He Woods, 11923J 2 
D. L. R. 1000 ; 32 B. C. R. 211 ; [1923] 
1 W. W. R. 1344.— CAN. 

m (p. 197) i. .] — He Dixon 

& Toronto Corpn. (1924), 56 O. L. R. 
167.— CAN. 

o (p. 197) i. .] — Where a 

large number of witnesses give evidence 
to the same effect on a question of 
value the award of an arbitrator based 
thereon will not be set aside. — Cana- 
dian Northern Ry. Co. v. Ketch ebon 
(1918), 21 Can. Ry. Cas. 104 ; 32 

D. L. R. 629.— CAN. 

q (p. 197) i. Question only 

one of quantum.] — He Letros & 
Toronto Corpn. (1924), 56 O. L. R. 
175.— CAN. 
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the face of it erroneous in law, but the 
ct. dismissed the application. Claimants 
appealed: — Held: no appeal could be enter- 
tained. — N ohthwood v. London ('nrxn 
Council (No. 2) (11)27). 9(> L. .1. K. B. .720; 
127 L. T. 10 ; 01 ,7. J\ 02 ; 12 T. B. It. 217; 
22 L. U. it. 224 , C. A. 

762. Add. Annotation : — As to (2) Apprvd. & 
Apld. Matthey v. Curling, [1922] 2 A. C. 180. 

766. Add. Annotatio n Mentd. Cavzer, Irvine r. 

Board of Trade (1926), 42 T. B. It. 731. 

768. Add. Annotation : - Mentd. Salisbury iV Ford- 
ingbridge Drainage District Board e. Southern 
'Panning Co. (1020). Ltd., |1027|2 K. B. 200. 

773a. Award of lump sum -Validity.] — Claimant 
was the owner of certain land with regard to 
the acquisition of which an arbn. was held 
under Acquisition of Band (Assessment of 
Compensation) Act, 1010 (c. 57). lie claimed 
£17,2152, &, before the hearing of the arbn., 
the President of the Air Council made an 
unconditional offer of £10,000. The sum 
awarded to claimant by the official arbitrator 
in respect of his interest in the land & the 


consequential damage thereto was £11,415. 
In dealing with the costs the arbitrator 
directed the Council “ to pay £100 towards 
the costs of claimant.* * Claimant applied to 
the ct. by motion for the award to be remitted 
to the arbitrator on the ground that be had, 
in making the above order as to costs, not 
properly exercised the discretion conferred 
upon linn by sect. 5 (4) of the above Act : — 
Held 's in awarding the lump sum of £100, 
the arbitrator had in terms awarded to 
claimant part of his costs of the arbn. within 
sect. 5, & as it seemed reasonably clear from 
the Act- that, w T hen a sum was awarded by 
tlic arbitrator in excess of the amount offered 
by the authority but less than tlr» sum which 
claimant had offered to accept, the arbitrator 
had an absolute discretion as to the costs, the 
motion to review the award tailed. — Brad- 
shaw v. Air Council, [ 102(5 1 Cli. 220 ; 05 
1,. J. (Mi. 400 ; 125 B. T. 52S ; 42 T. B. 1L 
107 ; 70 Sol. Jo. 2(57 ; 21 I, (1. 1L 221. 

894. Add. Annotation : — Mentd. IL v. Electricity 
Comrs., Ex p. Bondon Electricity Joint 
Committee Co., [19211 1 K. B. 171. 


Part VIII. — Entry on Lands by Promoters. 

1005. Add. Annotation — Generally , Mentd. Kennard v. Cory, [1022] 1 Oh. 2(55. 

Part IX. — Assessment of Compensation after Entry or 

Injurious Affection. 

1097. Add. Annotation : — As to (1) Refd. Cardiff Corpn. v. Cook, [1022] 2 Ch. 115. 


Part X. — Conveyance of 


Land and 
Money. 


Payment of Purchase- 


1125. Add. Annotations : — As to (1) Refd. Swift 
v. Board of Trade (1924), 93 B. J. K. B. 
529 ; Swift v. Board of Trade, T1925] A. C. 
520. 

1126. Add. Annotation : — Mentd. Swift v . Board 
of Trade (1924), 93 B. J. K. B. 529. 


| 1158. Add. Annotation : — Consd. Berners v. Flem- 
ing, [1925] Ch. 201. 

1238. Add. Annotation : —Mentd. Swift v. Board 
of Trade (1924), 93 B. J. K. B. 5L9. 

1239. Add. Annotation : —Mentd. Swift v. Board 
of Trade (1924), 93 B. J. K. B. 520. 


PART VIII. SECT. 1, SUB-SECT. 1. 

an. Payment or tender of compensa 
tion not necessary.] — Canadian Pacific 
Ry Co. v . Paul (1921), 27 Cun. Ry. i 
Can. 417.— CAN. 


PART VIII. SECT. 1, SUB -SECT. 2. — 
A. 


al. Or expropriation proceedings j 

completed .] — Goddard r . Bainbridgk 
Lumber Co. (1920), 29 B. C. R. 186.— 

CAN. I 


PART VIII. SECT. 2, SUB-SECT. 1. 

so. Application for warrant of pos- 
session — Jurisdiction of Exchequer 
Court to hear.] — He Exciilquf.u Couri 
Jurisdiction, [1925] 4 D. L. R. 673. — 

CAN. 


•p. .] — Canadian Na- 
tional Ry. v . Boland, [1925] 4 

D. L. R. 703 ; [1925] Excb. C. R. 173. 

—CAN. 


PART X. SECT. 1, SUB-SECT 4. 

p i. hrom Jlling of caveat — 

Owner rtma mng xn possession.]— Jtf 
Arbitration Act, Ite Rohiiko 5c 
Wjnnii'EO School District No. 1, 
11921] 4 I). L. It. 1017 ; 3 W. W. R. 
614— CAN. 

vunt) Act (Ao 7 of' 1921), s 17.1 — 
»syi»vi,\ Munkii'vi Coi \< 1 1. r . Titov, 
11927] A. C. 706 ; 96 L. .1. P. ( \ 

137 L. T. 707, V. <J. -AUS. 
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English and Empire Digest Supplement. 


Part XI. — Application of Money Deposited in Bank. 


1382. Add. Annotation : — Apld. Ex p. Burdott 
Coutts, [1927 J 2 Oh. 98. 

1384. Add. Annotation : Consd. Ex j). Burdott I 
s, [J927J 2 Oh. 9b. j 

1384a. Title not proved to be defective- 


payment out ordered.] — Ex p. Burdett 
Ooutts, [1927] 2 Oh. 98 ; 99 L. .1. Ch. 453 ; 
137 L. T. 404 ; 71 Sol. Jo. 389. 

1500. Add. Annotation : — Consd. Re Williams* 
Settlmt. , Williams Wynn v. Williams, [1922] 
2 Ch. 750. 


Part XII. — Costs when Money Deposited — Liability of 

Promoters. 


1597. Add. Annotations : - As to (2) Refd. Camp- 
bell v. Poliak, [1927] A. ('. 732. Generally , 
Mentd. lie Letters Patent No. 139207, Re 
Oarbonit Akt. [1924] 2 Ch 53; Re Wartling 
Tithe Redemption, [1924] 2 Oh. 123. 

1604. Add. Annotation : — Refd. Rc Letters Patent 
No. 139207, Re Carbonit Akt., [1924] 2 Ch. 
53. 

1985. Add. Annotations : — Refd. Re Booth A 


Soul liend -on-Kea Estates Co.’s Contract, 
1 1 927 1 1 Ch. 579. Mentd. Re Child Villiers* 
Appln., Villiers v. A.-Cb, [1922] 1 Ch. 394. 

1997a. Transfer of fund from charity trustees to 
official trustees of charitable funds — Costs to 
be borne equally by promoters .] — Ex p. 
Sunbury-on -Thames Urban District 
Council, Ex p. Staines Reservoirs Joint 
Committee (1922), 86 J. P. Jo. 153. 


Part XIII. — Purchase of Particular Interests in Land. 


2004. Add. Annotation : — Generally , Mentd. Impish 
v. Braithwaite (1924), 93 L. J. K. B. 1123. 

2017a. Agreement with mortgagor— Binding on 
mortgagee entering Into possession.] —Mold 
v. WiiKATCROFT (1859), 27 Benv. 510; 29 
L. J. (’h. 11:1 L. T. 226 ; 0 Jur. N. S. 2 ; 
51 E. R. 202. 

2037. Add. Annotalion : — Refd. Cardiff Corpn. v 
Cook (1922), 92 L. J. Ch. 177. 


2038. Add. Annotation : — Apld. Cardiff Corpn. v. 

Cook, [1923] 2 Ch. 115. 

2059. Add. Citation : — 66 L. J*. Q. B. 30. 

2067. Add. Annotation : — Consd. Matthey v . Curl- 
ing, [1922] 2 A. C. 180. 

2068. Add. Annotation ; — Refd. Matthey v. Curling, 
[1922] 2 A. C. 180. 

2075. Add. Annotation : — Refd. Cardiff Corpn. v 
Cook (1922), 92 L. J. Ch. 177. 


Part XIV. — Superfluous Lands. 


2125. Add. Annotation Generally, Mentd. Rich- 
mond v. Savin, [1926] 2K.B. 530. 

2136. Add. Amwtalion : — Refd. Conron v . L. C. C., 
[1922] 2 Ch. 283. 

2141. Add. Annotations : — Mentd. Kelly v. Barrett, 

PART XIII. SECT. 6, SUB-SECT. 1. 

2044 1 . Under invalid hase.] — 

Lund expropriated by the Dominion 
Crown was leased for a period of ll\o 
years under an instrument not regis- 
tered as required : — Held : the un- 


[1924] 2 Ch. 379 ; Lord Strathcona S.S. Co. 
v. Dominion Coal Co. (1925), 42 T. L. R. 
86 . 

2150. Add. Annotation : — Generally , Mentd. Con- 
ron v . L. C. C., [1922] 2 Ch. 283. 


PART XIII. SECT. 6, SUB-SECT. 1. 
— A. 

f i. Entitled to offer — As u ell as 

owner.] — R. v. Musoravb, [1924] Exch. 
C. R. 218. — CAN. 


registered lease did not vest any estate 
or interest in the lessee be he was 
not en titled to compensation in respect 
of the expropriation. — R. e. Hudson’s 
IUy Co. (1921). 65 D. L. R. 569 ; 20 
Exch. C. R. 413. — CAN. 
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Part XV. — Compensation for Land taken or used for 

Special Purposes. 


2203a. .] — Thurrock, Grays & Tilbury ( 

Joint Sewerage Board v. Thames Land i 
Co., Ltd., No. 650a, ante . j 

2214. Add. Annotation : — Mentd. Cardiff Corpn. 
v. Cook (1922), 92 L. J. Ch. 177. 

2218. Add. Annotation : — Refd. Cardiff Corpn. v. 
Cook (1922), 92 L. J. Ch. 177. s 

2222a. Loss of trade & licence & value | 

of trade fixtures not considered.]- — North - 
wood v. London (Bounty Council, [1926] 2 

K. B. 411 ; 95 L. J. K. B. 862 ; 135 L. T. 
159 ; 90 J. P. 128; 42 T. L. 11. 508; 21 

L. (i. IL 415, P. (\; on appeal (1927), 96 

L. J. K. B. 520, C. A. I 

2225a. Under Housing, Town Planning, etc.. Act, 
1919 (c. 35) — Acquisition of land — Extent of 
powers.] — Under the above Act, defts. made 
an order, subsequently confirmed by the 
Minister of Health, for the compulsory 
acquisition for the purposes of a scheme 
under sect. 1 of the Act, of three thousand 
acres for the erection of working-class houses 
for the accommodation of one hundred & 
twenty thousand persons. They also pro- 
posed to acquire compulsorily a beerhouse 
within the area with the objects, (a) of con- 
trolling or regulating the traffic in intoxicating 
liquor on the site, that control to be based on 
management by some co. or assocn. whose 
servants were not to have a pecuniary 
interest in the sale of alcohol, 6c (0) of pro- 
viding for the general entertainment «& 
refreshment of the population : — Held : the 
Act contemplated extensive schemes for the 
provision of working-class houses by loc;il 
authorities, involving in many cases the j 
acquisition of considerable areas of land Lm 1 
extending even to the creation of a new town ; 
sect. 12 (1), treated the land within the 
selected area as a whole, & as something in 
the nature of a building estate, 6c, as incidental 
to the complete control of the development 
of the building scheme, empowered the local 
authority to acquire any houses or other 
buildings, whether the same were or were not 


required for use as, or as a site for, workmen’s 
dwellings, or for roads or other purposes 
mentioned in the earlier Uousing Acts ; 6c 
that power was not limited to houses which 
it was proposed to adapt for working-class 
accommodation under the power to alter 
contained in the later part of the sub-sect. ; 
upon the above const.ru ction of the Act, 
subject to confirmation by the Minister of 
Health, dofts. had power under sect. 12 (1) 
of the Act to acquire compulsorily the beer- 
house in question for the attainment of the 
objects above-mentioned. 

Semitic : both under sect. 12 (2) of the 
Act, & under Housing of the Working Clnsses 
Act, 1903 (c. 39), s. 11, defts. had a similar 
power for effecting the like* objects. - Conron 
v. London County Council, [1922J 2 Ch. 
283 ; 91 L. .T. Ch. 386 ; 126 !,. T. 791 ; 87 
J. P. 109 ; 38 T. L. U. 380 ; 20 L. G. It. 131 ; 
nul) nom. Conson v. London County 
Council, 66 Sol. Jo. 350. 

2249. Add. Annotations : —Mentd. The Wilhelmina. 
[1923] P. 112; Cayzer, Irvine e. Boa id of 
Trade, [1927J 1 K. 13. 269. 

2252. Add. Annotation : — As to (3) Refd. Couron 
v. L. C. C., [1922 J 2 Ch. 283. 

2256. Add. Annotation : — Mentd. Conron?’. L. 0. <J. f 
L1922] 2 Ch. 283. 

2271. Add. Annotation : — Mentd. ( Jonron v L C. C., 
[1 922 J 2 Ch. 283. 

2274. Add. Annotation : — Mentd. Conron a. L. C. C., 
[1922 J 2 Ch. 283. 

2278. Add. Annotation :-—Mentd. Conron v. L. C. C., 
[1922] 2 Ch. 283. 

2286a. Compensation for damage to land by sever- 
ance not included. | - Courtauldk, Ltd. r. 
City of London Corpn., 1 1926 1 2 K. 11. 506 ; 
95 L. J. K. B. 972 ; 136 L. T. 275; 90 J. 1*. 
161 ; 42 T. L. It. 781 ; 70 Sol. Jo. 1021 ; 21 
L. G. 1L 538, 1). C. 

2295. Add. Annotation: — Mentd. Conron o. L. C. C., 
[1922] 2 Ch. 283. 
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CONFLICT OF LAWS. 

Part I. — Principles of Jurisdiction. 


1. Add. Annotation : — Refd. Whitney v. I. R. 
Gomrs. (1025), 42 T. L. It. 58. 

6. Add. Annotation : Mentd. Tallack r. Tal- 
Jark A: Brockcmn, [1927J I\ 211. 

11. Add. Annotation : — Refd. Kramer v. A.-G., 

1 1 023] A. C. 528. 

12. Add. Annotation : — As to (1) Apprvd. Kramer 
r. A.-G. (1022), 02 L. J. Ch. 1. 

After this cafle acid “ Who are foreign 
nationals within Treaties of Peace & con- 
sequent Orders generally, see pp. 75-77, 
ante." 

13. Add. Citation 2 T. L. R. 110, I). C. 

17. Add. Annotations : — Asto (1 ) Refd. The .Tupitcr 
(1021), 03 L. .1. P. 150; Russian Commercial 
A Industrial Rank v . Comptoir R’Eseompte 
I)e Mulliouse (1024), 03 L. .1. K. II. 1008. As 
to (2) Folld. White*, Child A Reney v. Simmons ; 
White, Child A Reney v. Eagle Star A British 
Dominions lnsce. (1922), 127 L. T. 571. 
Refd. Fenton Textile Assocn. v. Krassin (1021), 
38 T. L. R. 250 ; Ranquo Internationale Re 
Commerce Re Petrograd v. Goukassow (1024), 
JO T. L. R. 837. Asia (3) Consd.The Jupiter 
(No. 3) ( 1027), 137 L. T. 333. Generally, Refd. 
Musmann r. Engelke (1027), 13 T. L. It. 0s5. 
Mentd. RuiT Development Co. r. Kelantan 
Government, (1021] A. C. 707. 

17a. - - - - - .] — Pltfs. were an English 

limited eo. of engineers A merchants. Part 
of its business was transacted in Russia, A 
for the purpose of that business pills., through 
their Ijondon bankers, deposited moneys A 
Russian Treasury Ronds with the Petrograd 
branch of the Ranque de Commerce de 


1’Azoff-Don. Raving done so, pltfs. took 
out two policies of insurance to insure them- 
selves against loss or damage to the insured 
property “ directly caused by fire, rioters, 
civil commotions, war, civil war, revolutions, 
rebellions, military or usurped power. ...” 
No claim was to attach under the policy 
( inter alia) “ for confiscation or destruction 
by the Govt, of the country in which the pro- 
perty is situated.” In Dec. 1917, during 
the currency of the policy, the Ranque de 
Commerce was occupied by soldiers A sailors 
of the Red Guard, A by the Bolshevists, 
purporting to act under the authority of an 
executive committee of the Commissaries 
of the People. They demanded &> obtained 
control A possession of the bank & everything 
contained in it, including the insured property. 
Two actions were brought claiming for losses 
under the policies, A the question arose with 
regard to the recognit ion of the Soviet Govt, 
as a sovereign power : — Held : on the informa- 
tion then available, the act of the military in 
seizing the insured property was an act of 
confiscation by the Govt, of Russia which 
was in existence* at the material time, A 
had bince been recognised by llis Majesty’s 
Govt, as the dr facto Govt, of Russia, A wets 
not an act of a usurped authority ; therefore 
the claim failed by reason of the clause which 
provided that no claim was to attach under 
the policy ”... for confiscation or dcstruc- 
by the Govt, of the country in which the 
property is situated.” — White, Child A 
Reney, Ltd. v Simmons, White, Child A 
Reney, Ltd. v. Eagle Stah A British 
Dominions Insurance Co. (1922), 127 L. T 
571 ; 38 T. L. R. CIO, C. A. 


Part II. — Domicil. 


19. Add. Annotations: — As to (3) Refd. He j 38. 
Anncsley, Davidson v. Annesley, [1020] Ch. 

002. Generally , Refd. A.-G. for Alberta v. i 44 . 
Cook, [1020] A. V. 444. Mentd. Eustace v. ’ 
Eustace, [1024] P. 45. 50 


36. Add. Annotations : — Generally , Refd. A.-G. for 

Alberta r. Cook, [1020] A. C. 414. Mentd. , 51. 
Eustace r. Eustace, [1021] P. 45. I 


Add. Annotation : — Refd. Rudd v. Rudd, 
[1024] P. 72. 

Add. Annotation : — Refd. A.-G. 1 . Belilios, 
11027 | 2 K. R. 

Add. Annotation : — ..4s to ( 0 ) Refd. He 
Annesley, Davidson v. Anneslev, 11020] Ch. 
092. 

Add. Annotation : — As to (2) Refd. Rudd v. 
Rudd, [1024] P. 72. 


PART II. SECT. 1. 

Person setthd 1/1 province . ) — For 1 
jhoh of divorce t ho domicil of a | 


though tho Dominion l’uiiinmont Iium 1 
legislative power to dissolve flic mar- 
riage. A.-CJ. rou A Limit 1 \ 1*. Cook, 

1 11)20] A. <\ 411 : 95 L. .T. 1*. C. 102 , 
134 L. T. 717 , 42 T. L. K. 317- -CAN. j 

PART II. SECT. 2. SUB-SECT. 1. 

40 ill. .] — Where a person 

whoso domicil of origin was outside of 
the United States A' who lias acquired a 
domicil of choice in one of the states 
thereof, resides temporarily in another 


country with the intention of returning 
to some place in tho l ’idled States, | 
though not necesMiiilj to the state in 
which he formerly lived, he does not 1 
revert to ids domicil of ongin. even | 

Ni.lsov,"| 1925] 3 D. L. It. 22 , 11925] 

*» \\ w n 1 CAM 


PART II. SECT. 3, SUB-SECT. 1. — A. 

61 ii. .] — A* domicil of 

origin differs from a domicil of choice 
mandrill this, that its character is more 
enduring, its hold stronger & less easily 
| shaken off. Such a domicil continues 
unless it is shown with perfect clearness 
i A satisfaction that there was a fixed 
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A settled purpose to acquire a now 
domicil. This onus is a heavy one, & 
is upon those who assert a change of 
domicil . — lie Murray's Estate, fl921] 
3 W. W. 11. 874 ; 31 Man. L. It. 302- 
CAN. 

51 ill. - — — .] — A domicil of 

origin is not easily shaken off. Mere 
absence from home, roving & wander- 
ing, however long pursued, are not in 
themselves sufficient to effect a change ; 
to do so there must be a fixed & settled 
purpose to abandon the domicil of 
origin & to settle in the country of 
choloo. — Barry t?. James (1921 ), Times , 
Apr. 29; [1921] 3 W. W. It. 182.— 
S. AF. 



55a. .] — Rudd v. Rudd, No. 903a, post. 

59. Add. Annotation : — -4s to (2) Refd. lie 
Annesley, Davidson v. Annesley, [1920] Ch. 
092. 

66. Add. Annotation : — Folld. Re Cunnington, 
Healing v . Webb, [1924] 1 Oh. 68. 

68. Add. Annotation: — As to (1) Refd. Rudd v . 
Rudd, [1924] P. 72. 

69. Add. Annotations: — As to (l) Refd. Re 
Annesley, Davidson v. Annesley, [1920] Ch. 
692. Generally , Mentd. Perlak Petroleum 
Ma&tschappij v. Deen, [1924] 1 K. B. Ill ; 
Buerger v. Now York Lift 1 Asset*. (1927), 90 
L. J. K. B. 930. 

104. Add. Annotations : — As to (1) Expld. Graham 
v. Graham, [1923] P. 31. Refd. Eustace v. 
Eustace, [1924] P. 45. 

115. Add. Annotations : — Refd. Rudd v . Rudd, 
(19241 P. 72; Bartlett v. Bartlett, [1925] 
A. C. 377 ; Re Annesley, Davidson v. Annesley, 
[1920] Ch. 692. 

128. Add. Citation : — 4 Notes of Cases, 098, n. 

142. Add. Annotation : — As to (2) Refd. A.-G. for 
Alberta v. Cook, [1920] A. C. 444. 

145. Add. Annotation: — Consd. Rc Annesley, 
Davidson v. Annesley, [1920] Ch. 692. 

214. Add. Annotations ; — Apld. Kalvesen (or von 
l^orang) v. Austrian Property Administrator, 
119271 A. C. Oil. Refd. Mitford u. Mitford 
& Von Kuhlmann, [1923] P. 130. 

218. Add. Annotations : — As to ( 1) Refd. A. -Cl. for 
Alberta v. Cook, [1920] A. C. 441; Nalvesen 
(or von Lorang) r. Austrian Property Adminis- 
trator, [1927] A. C. Oil. 

220. Add. Annotations : — As to (3) Consd. A. -Cl. for 
Alberta v. Cook, [1920] A. C. 444. Generally , 
Refd. Nalvesen (or von Lorang) r. Austrian 
Property Administrator, [I927J A. C. Oil. 

221. Add. Annotations : — As to (2) Consd. A. -G. for 
Alberta v. Cook, [1920] A. C. 414 ; Nal\ esen 


Vol. XL— Conflict ot Laws. Cases 55a — 302. 

(or von lvorang) r. Austrian Property Adminis- 
trator, [ 1927} A. C. OIL 

223. Add. Annotation Refd. A.-G. for Alberta v. 
Cook, [1920] A. C. 444. 

225. Add. Annotation : — Expld. A.-G. for Alberta 
v. Cook, [1920] A. 0. ill. 

228. Add. Annotations : — Consd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444 ; Republican, de 
Guatemala r. Nunez, [1927| 1 K. B. 009. 
Refd. Mitford v. Mitford & Von Kuhlmann, 
[1923] P. 130; Nalvesen (or von Lorang) 
Austrian Property Administrator, 1 1927 J A.C 1 . 
Oil. 

248. Add. Annotation Consd. Re Annesley, 
Davidson v. Annesley, [1920] Ch. 092. 

249. Add. Annotation : -Dbtd. Rc Annesley, 
Davidson r. Annesley, [1920] Ch. 092. 

249a. ----- -.] — The question whether a person 
is or is not domiciled in a foreign country is 
to be determined in accordance with the 
requirements of English law as to domicil, 
irrespective of the question win! her the 
person in question has or has not acquired a 
domicil in the foreign country in the eyes of 
Hit' law of that country. 

Where an Englishwoman had never taken 
the stops prescribed by French Civil Code, 
art. 13 : — Held : (1) she had nevertheless on 
the evidence acquired a French domicil of 
choice, A the et. would apply the law r of 
Prance in administering her estate ; (2) on 
the evidence as to the French law, the French 
cts. in administering the movable property 
of deceased would apply French municipal 
law, A the testamentary disposing power of 
deceased was governed by that law. — R< 
Annesley, Davidson v . Annesley, [J926| 
Ch. 692 ; 95 L. J. Ch. 401 ; 135 L. T. 508 ; 
42 T. L. R. 584. , 

251a. .] — Re Annesley, Davidson 

v. Annesley, No. 249a, ante. 

265. Add. Annotation : — Refd. Kramer v. A.-G. t 
[1923] A. C. 528. 


Part III. — Nature of Property. 


290. Add. Annotation : — Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 

297. Add. Annotations : — Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. Mentd. 
Re Rush, Warre v. Rush, [J923] 1 Ch. 50. 
300. Add. Annotation : — Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 


302. For the paragraph in the original volume 
substitute the following paragraph : — 

Interest In proceeds of sale of English 

freeholds — By English law.] — When person 
domiciled in a foreign country dies intestate 
leaving an interest in the proceeds of sale of 
English freeholds which are subject to a 


PART II. SECT. 8, SUB-SECT. l.—R 

60 iii. .] — Grothkop v. Groth 

kop. [19221 N. Z. L. K. 1 — N.Z. 

PART II. SECT. 3, SUB-SECT. 2.- A. 

67 ii. — .1 — Ghosh y r. Thom- 

son ( X . 1L). [ 1926J 4 D. L. it . 56 —CAN. 

PART II. SECT. 3, SUB-SECT. 2.— 

B. (J). 

146 i. House or apart mi ids rented in 
another country — Family estate kept up.] 
— Deft., whoae domicil of origin was 
Scottish Sc who held a Scottish title 
& owned large landed estates in 
Scotland, left Scotland In 1895 for 
Canada, &: curried on business tliero 
until 1917. Thereafter he took a flat 
in New York, where he resided for a 
part of each year. In order to supervise 


his financial Intel csts, which were in 
America, to avoid British income 
tax. Jfc let anted his Scottish estates, 
resided on them during some part 
of each year. In coiichpoiidenco with 
his wife, who lived in London, he 
referred to the fainll> residence on Ills 
Scottish estates as “ home,” Sc in an 
allldavit signed b> him in 1920 he 
described himself as a domiciled 
Scotsman : —llihl : deft, had tailed 
to prove an intention to abandon his 
Scottish domicil Sc to acquire u domicil 
of choice in America. -ltoss> v. Rohm, 
11926] S. C. 1038.- SCOT. 

«r. Residence in country of origin 
retained — Residence in another country 
— Connections with country of origin 
continued .] — Re Murray’s Estate, 
[1921] 3 W. W. R. 874 ; 31 Man. L. R. 
362.— CAN. 


st. — - - - - Donald v. 

Donald, [1„22] N. Z. L. It. 237.— N.Z. 


PART II. SECT. 3, SUB-SECT. 2.— G. 

•w. Income tax paid in country of 
choice — Claims for income tax m country 
of origin successfully resisted.] — Held: 
fueta of great importance in deter- 
mining question of domicil. — Barry v. 
James (1921), Times , Apr. 29 ; [1921] 
3 W. W. It. 182.— S. AF. 


PART II. SECT. 3, SUB-SECT. 4. 

230 x. .] — Boyle v. Boyle, 

[1925] 1 W. W. R. 829.— CAN. 

230 xi. -.] — Jones v. Jones 

(1923), I. L. R. 1 Ran. 700.— IND. 
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trust for sale but not yet sold, such an interest 
is an immovable, & the succession thereto 
is governed by the lex situs. — Be Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192 ; 92 
L. J. Ch. 185 ; 128 L. T. 591 ; 67 Sol. Jo. 212. 

303. For the paragraph in the original volume 
substitute the paragraph numbered 302 in 
the original volume. 


308. Add. Annotation: — Refd. Re Berchtold, 
Berchtold v . Capron, [1923] 1 Ch. 192. 

309. Add. Annotation : — Cons cl Re Berchtold, 

Berchtold v. Capron, [1923] 1 Ch. 192. 

311. Add. Annotation : — Generally , Mentd. Re 
Berchtold, Berchtold v. Capron, [1923] 1 Ch. 
192. 


Part IV. — Immovables. 


322. Add. Annotation : — Mentd. Tallack v. Tal- 
1 ii ch At Broekema, [1927] P. 211. 

349. Add. Annotation : — Refd. Xlunter v. Stad- 
tischc* llochsecfi&chcrei Gescllschaft, [1925] 2 
K. B. 493. 

352. Add. ('i/at ion sub nont. Anon., 1 Salk. 404. 

363. Add. Annotation : Mentd. Bo Boundary 
between Canada A: Newfoundland in Labrador 
Peninsula (1927), 137 L. T. 187. 

368. For “ (2) an order giving leave to serve a 
writ in an action for rescission ” read “ (2) an 
order giving leave to serve out of the juris- 
diction a writ in an action for rescission.” 


Add. Citation 127 L. T. 209. 

373. Add. Annotation Refd. Tallack v. Tallack 
<te Broekema, [1927] P. 211. 

374. After this case for “ Foreign Judgments 
generally.] — See Part XIV., post” read 
“ Foreign judgments generally, see pp. 444 
et seq.y post.” 

380, Add. Annotations: — As to (1) tfonsd. New 
York Life Insce. v. Public Trustee, [1924] 1 
Ch. 15; Guatemala (Itepublica de) v. Nunez, 
LI 927] 1 K. B. 609. 

400. Add. Annotation : — Mentd. Be Jordison, Raine 
v. Jordison, [1922] 1 Ch. 440. 


Part V. — Movables. 


417. Add. Annotation : Consd. Republics dc 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

417a. - - - .] — The Q. Co. was a co. 

incorporated At carrying on business in 
Queensland. In Sept. 1886, the Q. Co. 
issued deposited with the LJ. Bank, as 
security for moneys due & to become due, 
two debentures, the one for £10,000, & the 
other for £50,000 ; both debentures assigned 
the uncalled capital of the co., & were, as the 
cl. held, valid according to the law of Queens- 
land. In Dec. 1886 the Q. Co. made a call 
of £50 a share payable in four instalments, 
in FM>., Apr., June, & Aug. 3887. The co. 
had many shareholders domiciled in Scotland 
At some in England. On Oct. 20, 1887, 
an order was made for winding up the co. 
in Queensland, &> on Juno 14, 1888, a similar 
order was made in England. On Feb. 24, 
1887, the A. Co., a co. domiciled in Scotland, 
commenced proceedings in Scotland to recover 
from the Q. Co. large sums entrusted to them 
for investment. Immediately after the 
institution of the action the call moneys due 
under the call made by the Q. Go. as above, 
from shareholders resident in Scotland, were 
arrested by the Scotch process called arrest- 
ment on the dependence of the action. Pro- 
ceedings in tliis action 'were restrained by 
the lligh Ct. in England on Feb. 24, 1888, 


on the motion of the English liquidator of the 
Q. Co., but the order was expressly made 
without prejudice to the security, if any, 
upon the amounts payable by the Scotch 
shareholders in the Q. Co. which the A. Co. 
had acquired by their proceedings, & the 
amounts received from the Scotch share- 
holders were directed to be carried by the 
liquidator to a separate account. On 
Sept. 6, 1889, an order was made in the Queens- 
land winding up allowing the claim of the A. 
Co. for £12,662 4s. 5 d. The U. Bank, whoso 
claim against the Q. Co. had been allowed for 
£74,000, but who had valued their security 
at £31,000, took out a summons claiming 
that the liquidator should pay over to the 
bank all the moneys in his hands representing 
proceeds of the said call. The A. Co. claimed 
to be paid in priority out of the money 
received from Scotch shareholders. The 
evidence stated that, according to the law 
of Scotland, the arrestment had the effect 
of attacliing the fund in favour of the creditor 
obtaining it, &> upon the decree being pro- 
nounced in the suit the security would become 
complete, & that such an arrestment operated 
as an assignment of the fund duly intimated ; 
that an admission of the sum due in the 
winding up of a co. was for this purpose 
equivalent to a decree ; & that, according 

PART V. SECT. 3, SUB-SECT. 1. 
409 i. Mobilia sequuntur personam.) 
— A., whose domicil was in Ontario, 
died In Michigan. Certain securities 
were, at the time of his death, in a 
bank in Michigan : — Held : the se- 
curities, although physically situated 
in Michigan, bad an artificial or legal 
status in Ontario. — A.-G. for Ontario 
v. Baby, fl926) 3 D. L. R. 928 ; 59 
O. L. R. 181. — GAN. 


PART IV. SECT. 1, SUB-SECT. 1. 

334 i. Trespass to land — Land siiuati 
abroad*— Injury by fire spreading into 
foreign State. f— Bohj.und v. Abbots- 
ford Lumber Mining & Pkveloi’mknt 
Co, [19251 1 D. L. R. 978 : 119251 1 
W. W. U. 475 ; 34 B. (T R 485.—CAN. 

PART IV. SECT. 2, SUB-SECT. 2. 

349 1 . Scottish heritage.) — Testa- 


tor, domiciled in England^ leffc^a^ will j 

iiiuuu ill Dugiauu cv iii luujua ~ 

disposing of his whole estate, — 
consisted of the most part of real tc 
personal property in England, but also 
Included Scottish heritage : — Beld .* the 
Scottish cts. had exclusive jurisdiction 
In an action dealing with competing 
claims to the Scottish heritage.— 
Foster t>. Foster’s Trustees, [192 
S. C. 212.— SCOT. 
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to tho law of Scotland, in order to create a 
competent security over incorporeal personal 
property, the assignment thereof must be duly 
intimated to the debtor : — Held : without 
deciding the point whether the maxim 
“ Mobilia aequuntur personam ” made the 
assignment of the calls by the Q. Co. domiciled 
in Queensland valid in Scotland, the case 
was governed by the principle that, if a 
transfer of personal property is carried out 
validly according to the law of the country 
where the property is situated, it cannot be 
made invalid by anything in the law of the 
assignor’s domicil ; & as the evidence proved 
that the arrestment operated as an assignment 
by the Q. Co., completed by intimation accord- 
ing to the law of Scotland, that assignment 
could not bo made invalid by the prior 
assignment, which could only have effect 
by the law of Queensland. — He Queensland 
Mercantile & Agency Co., Ex p. Austra- 


lasian Investment Co., Ex p. Union Bank 
of Australia, [1S92] 1 Oh. 219 ; 61 L. J. Ch. 
145 ; 66 L. T. 433 ; 8 T. L. R. 177, 0. A. 

Annotations : — Consd. Guatemala (Kepublica de) v. Nunez 
(1926), 95 L. J. K. B. 955. Reid. Kelly v. Solwyn, 11905J 
2 Ch. 117. 

418. Add, Annotations: — Consd. Kepublica de 
Guatemala v. Nunez, 11927J 1 K. B. 669. 
Refd. Albemarle Supply Co. w. llind (1927), 
13 T. L. R. 652. Mentd. lie Allester, [1922J 
2 Ch. 211 ; Pennington v. Reliance Motor 
Works, [1923] 1 K. B. 127. 

421. Add. Annotation : — Refd. Sedgwick Collins v. 
Rossi^ Insce. of Potrograd (1925), 133 L. T. 
808. 

423. Add. Annotations : — Apld. Guatemala (Re- 
publica do) v. Nunez (1926), 95 L. J. K. B. 
955. Refd. New York Life Insce. v. Public 
Trustee, [1924] l Ch. 15. 

424. Add. Annotation Distd. Kepublica do 
Guatemala?’. Nunez, 1 1927J 1 K. B. 669. 


Part VI, — Succession. 


439. Add. A n notation Refd. lie Berchtold, 

Berchtold v. Capron, [1923] 1 Oh. 192. 

439a. Interest In proceeds of sale of English 

freeholds.] — He Berchtold, Berchtold v. 
Capron, No. 302, ante. 

440a. Will of Egyptian realty made by British 

subject domiciled in Egypt -Ottoman Order 
in Council, 1910, art. 90. ] — A Moslem British 
subject domiciled in Egypt died in 1918 
possessed of property which was all in Egypt. 
Ue was survived by* his mother, who accord- 
ing to the Moslem law of inheritance was 
entitled to a one-sixth share of his estate. 
Deceased executed a will in the English form 
leaving all his property to his widow & 
children -Held : having regard to the pro- 
viso to the above art. testator bad no testa- 
mentary power over the share of his estate 
to which his mother was entitled by Moslem 
law. — Bartlett v . Bartlett, [1925] A. C. 
377 ; 94 L. J. P. C. 100 ; 133 L. T. 23, P. C. 
448. Add. Annotation : — As to (1) Refd. He Berch- 
told, Berchtold v. Capron, [1923J 1 Ch. 192. 
460. Add. Annolalion : — Generally , Mentd. Ord 
v. Ord, [1923] 2 K. B. 432. 

511. For the paragraph in the original volume 
substitute the following paragraph : — 

Share in proceeds of sale of freeholds — 
Held on trust for sale but not converted.] 
An interest in the proceedings of sale of real 
estate settled upon a trust for sale, which 
has not been executed, is personal estate 

PART VI. SECT. 2, SUB-SECT. 1.— A. 

453 lx. .] —Testator who had 

formerly resided in N.Z. went to 
Victoria, where according to an affi- 
davit filed by his uxor, ho acquired & 
at his death retained a domicil. Tho 
bulk of his property was invested in 
bonds Sc in mtges. of land in N.Z. : — 

Held : tho mtges. were movable 

property, Sc the intestate succession 
to them was governed by tho law of 
deceased's domicil . — Re O'Neill, etc., 

[1922] N. Z. L. It. 468. — N.Z. 

453 x. . ] — War Stock & National 

War Bonds are Imperial or British in- 


within Wills Act, 1861 (c. 114), s. 1 . — He 
Lyne’s Settlement Trusts, He Ginns, 
Lyne v. Gibbs, [1919] 1 Ch. 80 : 88 L. .1. Oh. 
1 ; 120 L. T. 81 ; 35 T. L. R. 41 ; 63 Sol. Jo. 
53, C. A. 

Annotation : — Refd. Hi Berchtold, Berchtold v. Cupron, 11923 ) 
1 Ch. 1 92. 

521. Add. Annotation : — Folld. lie Cunning ton. 
Healing v. Webb, [1924] 1 Oh. 68. 

526a. .] — By his will made in English 

form in England testator, who described 
himself as a British subject residing in 
bYanco, bequeathed to his sole uxor., who was 
English, all his estate upon trust for con- 
version, A after payment, of certain legacies 
to domestic servants, to divide all the residue 
of his estate equally between ten named 
legatees ; & if any of sucb legatees died in his 
lifetime tbe legacy w;is to belong to tho issue 
of such person. Testator died in France, & 
his will was proved in England. Two of the 
residuary legatees died in his lifetime, but 
neither left tiny issue. There was no realty 
the property comprising tho residue was 
in England. The residuary legatees were all 
English. On a summons tho domicil of 
testator at his death was held to bo French. 
By French law there was no lapse of the shares 
of those legatees who had died, & the sur- 
vivors were entitled : — Held : the domicil 
being French & there being no sufYicieut 
indication in the will, either express or implied, 
that testator desired that it should be con- 

ITo further (li roe ted that, in l ho event 
of tho legatee piodeee.is] ig 1 he poriod 
of division without le.ning ihsuo, tho 
legacy should la* paid to the legatee’s 
“nearest heins.” The legutoe pro- 
deceased t ho liferent rix without leaving 
issue. Both at the date of testator’s 
death Sc his own doatli he >vas a 
domiciled Englishman. On tho death 
of tho htoronlrix •- Held: in tho 
absence of any indicot ion of a con- 
trary intention on tho port of testator, 
tho legatee’s heirs foil to he aseert allied 
by tho law of his domicil, i.e., the law 
of Eugland. — Smith’s Trustees v. 
Macphkrson, [1926] 8. C. 983. — SCOT. 


vestments, although administered in 
England, Sc whore testator was 
domiciled in Scotland : — Held : tho 
eileet of the destinations fell to ho 
ascertained according to Hoots law, Sc 
not according to English law. — 
Cunningham’s Trustees v. Cunni no- 
ham, [1924] 8. C. 581. — SCOT. 

453 xi. .] — A domiciled Scots- 

man died loaving a will in Scottish 
form, by which he conveyed his estate 
to Scottish trustees. Sc directed them 
to set aside a certain sum for tho use 
of a llferentrix, & on hor death to pay 
& legacy out of It to a named legatee. 
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strucd by English law, the primd facie 
general rule applied, A the will must be 
construed by French law. — lie Cunnington, 
Healing v. Webb, [1924] 1 Ch. 08; 93 
L. .7. Oh. 95; 130 L. T. 308; 68 Sol. Jo. 
118. 

528. Add. Annotation: — As to (1) Refd. He 
Manners, Manners v . Manners, LI 923] 1 Ch. 
220. 

536. Add. Annotation : — €onsd. Favorke v. Stein- 
kopff, [1922] 1 Ch. 174. 

563a. - . — Administration, with a copy 

of tin* will annexed, of a party domiciled in 
Scotland, granted, in conformity with the 
grant of the ct. of competent jurisdiction in 
Scotland, though great doubt entertained 
as to the correct ness of tin* grant in Scotland. 

In the (foods of Hkndei^on (1850), 2 11 oh. 
Keel, lit; 7 Notes of Cases, 378 ; 163 K. It. 
1271. 

574. Add. Annotation : — Refd. lie Mcljaughlin; 
11922] P. 235. 

580a. -- - Foreign grant of will & unattested 
codicil Followed.! In tin (foods of Fox 
(1839), 2 Curt. 328; 163 K. It. 128*. 

587a. - Will made after death according to 

directions oi deceased Valid under Spanish 
law Grant made.) In tin (foods of Osiiokkk 
( 1855). Den. A Sw . I ; 26 L. T. O. S. 128; 
I .lur. N. S. 1229 ; 4 \V. JL 161. 

. S. I*. In tin (finals of (iCTTJKUKZ (1869), 38 
I j. .1. P. A M. 18 ; 17 W. It. 742 ; s uh nom. 
In the (foods oj Ci TlHBlN, 29 Ji. T. 758 ; 33 
.1. P. 535. 


590. Add. Annotation : — Consd. In the Goods of 
Grewe (1922), 127 L. T. 371. 

594. Add. Annotation : — Refd. lie Anncsley, David- 
son v. Anncsley, [1926] Ch. 692. 

594a. .] — A British horn subject, 

domiciled in Malta, having made* his will in 
England, according to English law, A: not 
| according to {lie law of Malta applicable to 

wills made in that island, the ct. refused to 
pronounce against the validity of the w r ill, 
there being no evidence to show that the ets. 
j at Malta would consider it invalid, but rather 

I the contrary. Fhkiie r. Frere (1817 

Notes of Cases, 593. 

615. Add. Annotation: — As to (2) Folld. Re 
Cunnington, Healing v. Webb (1923), 68 
Sol. Jo. 118. 

621a. — — .] -Testator gave a 

share of his residuary estate to trustees upon 
trust for sale A to stand possessed of the 
proceeds to pay the income to M. for life A 
i then for such persons as she should by will 

appoint, A in default of appointment for her 
children at twenty-one in equal shaTes. M. 

I married a German in 1880 A died in 1922, 

leaving two daughters who attained twenty- 
one. By her will, made in German form, she 
appointed the elder her heiress, the younger 
to receive only her legal portion : — lit Id : the 
I will was an effectual exercise of the power.- - 

lie Strong, Strong v. Meissner (1925), 95 
1j. J. Ch. 22 ; 09 Sol. Jo. 693. 

638. Add. Citation: — 127 L. T. 117. 


Part VII. — Contracts. 


639. To the eioss relerencc before this case add 
“ No. 1 981a." 

639a. .] — Pltf was received by defts., a 

British co., under a contract made in Detroit, 
to bo carried in one of their steamships from 
New' York to Southampton. The contract, 
contained a clause that the shipowners should 
not. be liable for loss, damage or delay to a 
passenger or his baggage arising from the act 
of God, or from causes of any kind beyond the 
earner’s control, even though the loss, damage 
or delay might have been caused by the neglect 
or default of the shipowners* servants. It 
was further provided that all questions arising 
under the clause should be decided according 
to English law. A subsequent clause pro- 
vided that no claim under tho contract should 
be enforceable against the sliipow r ners unless 
a written notice thereof was delivered to them 
within three days after the passenger should 
he landed from the steamer at the termina- 
tion of her voyage. In the course of the 
voyage one of pltf.’s hands was injured by 
reason of the negligence of defts.’ servants, 
but no written notice of any claim w r as given 
by pltf. w'itliin the time limited by the cen- 

PART VI. SECT. 2. SUB-SECT. 3.— 

D. (b). 

sx. “ Heirs*' — In Canadian u'ill — 

Whither adapted children included .] — 

Whore lu a will of testator domiciled 


tract ; — Held : the language of the contract 
showed that it w as the intention of the parties 
that it should be wholly governed by English 
law ; the clause relieving defts. from liability 
for the negligence of their servants, though 
void by the law in force in Detroit, was valid 
A enforceable, by English law, but, applying 
t lie cjusdem generis rule, the clause did not 
absolve defts. from liability for pltf.’s injury. 
— Jones v. Oceanic Steam Navigation Co., 
Ltd., [1924] 2 K. B. 730 ; 93 L. .T. K. B. 1053 ; 
132 L. T. 207; 40 T. L. It. 847; 69 Sol. Jo. 
106; 16 Asp. M. L. C. 432. 

640. Add. Annotation : Apld. Bass r. British 
Tobacco Co. (Australia) (1926), 42 T. L. It. 
771. 

641. Add. Annotations: — .1# to (2) Refd. N. v 
Kwik Jloo Tong Handel Maatscliappij v. 
Fmlax , 11927] A. C. 601. Generally , Mentd. 
Matthcy v. Curling, [1922] 2 A. C. 180. 

643. Add. Annotations : — Refd. Jones v. Oceanic 
Steam Navigation Co., [1924] 2 K. B. 730: 
N. V. Kwik lino Tong Ilaudel Maatschappij 
v. Finlay, [1 927] A. C. 69 1 . Mentd. Sanderson 
v. Armour (1922), 91 L. J. P. C. 167. 


in British Columbia a gift of personalty 
is made to a person “ or his heirs ” Sc 
such person dies domiciled in a foreign 
country beforo the death of testator, 
tho word “ heirs " includes an adopted 
child, where under the law of that 
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country the effect of adoption is to 
cofifer on an adopted child all the rights 
Sc status of a child born in lawful 
wedlock. — Purcell v. Hendricks Sc 
Marks, (B.C.), 119251 3 D. L. R. 854 : 
[1925] 2 W. W. It. 689.— CAN. 



Vol. XI. — Conflict o! Laws. Cases 644— 752a. 


644. Add. Annotation : — As to (2) Refd. Oayzer, 
Irvine r. Hoard of Trade (1920), 95 L. J. K. B. 
1051. 

646. Add. Annotations : — Apld. Jones v. Oceanic 
Steam Navigation Co., [1924] 2 K. B. 730. 
Refd. X. V. Kwik lion Tone: Handel 
Maatsehappij r. Finlay, [1927J A. I 1 . 001. 

(c) Application of J^cx loci solutionis (Vol. XI., 
p. 392). 

Before 659 add as follows : — 

658a. General rule.] — Where a contract made in 
one country is to be performed in another, the 
law governing the contract is the law of the j 
country where the performance is to take place. 

A contract for the sale of goods, made in 
Malta, was to be performed by tlio delivery 
of the goods on board a ship at Gibraltar 
selected by the purchaser : — Held : as from 
the moment of such delivery, the vendor 
had no further control over the goods, k had 
parted with their possession of k property 
in them, k the purchaser had, after their 
arrival in Malta, dealt with them in a manner 
inconsistent with the ownership of the 
vendor, he had no right to reject the goods 
A rescind the contract, which was governed 
bv the law' of Gibraltar. — B enaim At Co. v. I 
Detiono, [19211 A. C. 514; 93 L. J. P. C. j 
133 ; 131 \j. T. 1, P. C. 

664. _1 dd . Annotation: Refd. Republics <h 

Guatemala r. Nunez, |I927J 1 K. B. 669. 

668. Add. _1 nmdation : Refd. Republiea de 

Guatemala r. Nunez, [1927| 1 K. II. 669. 

669. 1 <td. Annotation : Reid. Republics <le 

(«ust(‘insls /*. Nunc/., |1927j 1 K. II. 

670. Add. Annotation : Consd. Republics de 

(•internals t . Nunez, (1927J 1 K. It. 669. 

676. Add. Annotation: — Reid. Russian Com- 
mercial k Industrial Bank v. Comptoir 
R*Escompte de Mulhouse, [1923] 2 K. II. 
630. 

683. Add. Annotation : — Refd. The Colorado, [1923] 
P. 102. 

688. Add. Annotations : — Refd. Benaim v. Debono, 
[192 1] A. C. 514. Mentd. Matthey v. Curling, 
[1922] 2 A. C. 180. 

699. Add. Annotations : — Consd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, (1925] 2 lv. B. 172. Apld. Nursed 
i . Timber Operators A Contractors (192(5), 
95 L. J. K. B. 569. 

703a. Policy effected In England by 

foreigner — With foreign company through 
English office.] — Pltf. co. was incorporated 
by special Act of the legislature of New 
York, k had its central oflice k the bulk of 
its assets in New York. The co. had a 
branch in London k in most of the capitals 
of Europe, the branch in Paris being its head 
office for Europe. The general manager of 
the London branch had no general authority 
to issue policies in this country. Certain life 
policies signed by the president & secretary 


of the co. & countersigned by the general 
manager for Europe, were issued in London 
to German nationals before the outbreak of 
the war. The policies were not under seal. 
Tho policy moneys were expressed to be 
payable in London, but all premiums were 
payable either at the central offico in Now 
York or at tho office where the insurance was 
payable, & proofs of death were to be furnished 
at the New York offico. An indorsement on 
the policy provided that it should bo con- 
strued according to English law : — Held : 
it was permissible & necessary to look at 
Luo terms of the contracts & to determine 
from them at what place the debts would be 
recoverable ; applying that test in the present 
case, the debts were recoverable in London 
where they were expressed to bo payable. — 
New York Ltfe Insurance Co. v. Public 
Trustee, [1921] 2 Oh. 101 ; 93 L. J. Oh. 
449 ; 131 L. T. 138 ; 40 T. L. R. 130 ; 08 Sol. 
Jo. 477, O. A. 

Annotations Refd. Swedish Central By. v. Thompson, 
119241 2 Tv. R. 2 A 5 ; Repnhlmi de ( •imteinul.i r. Niimz, 
1 11)271 IK 6. 009. 

705. Add. Annotation : — As to (1 ) Refd. Tho 
Colorado, [1923] P. 102. 

709. Add. Annotation : Retd. Bchnkc e. Bede 
Shipping Co., | 1927 | I K. B. 619. 

711. Add. Annotation : — As to (l) Refd. The 
Colorado, [1923] P. 102. 

716. Citations .-—For “5 De G. M. k G. 601 
read “ 1 De G. M. A G. 604.” 

Add. Annotations Mentd. Lord Strathcona 

S. S. Co. v. Dominion Coal Co. (1925), 42 

T. L. R. 86; Relv-A-Tlell Hurghir k Eire 
Alarm Co. r. Eisler/Ll 926J Ch. 609, /,\ Wail, 
f 1927| 1 Ch. 606. 

719. Add. Annotation: — Refd. The Colorado, 
[1 923 J P. 102. 

740. Add. Annotation : .l.s to (2) Refd. Em- 
ployers’ Liability Asset*. v. Sedgwick Collins 
(1926), 95 L. J. K. B. 1015. 

748. Add. Annouition s : — I s- to ( 1 ) Refd. Jcbara r. 
Ottoman Bank, 1 1927 | 2 K. B.251. Generally , 
Mentd. Larrinaga r. Soc. Franco Americaine 
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illegal, k cheques payable in England are 
given for flu* money lent, pltf. can ignore the 
security k sue as lor money lent- to deft* — 
SociftTjfc Anonyme des (Jr vxds Etablihse- 
ments de Touqijet Paius-Plac.l e. Baum- 


PART VII. SECT. 2, SUB-SECT. 1.— 
B. (b). 

652 vi. Assessment of damages.] 

— Damages recoverable in an action for 
breach of contract made abroad will bo 
determined by the proper law of the 
contract, that Is to say, the law which 


the parties Intended should govern their 
rights & liabilities. — Horst v. Lives* 
ley, [19241 2 D. L. R. 1002; [1924J 
2 W. W. R. 443: 34 B. C. R. 19 ; 
affd., [1925] 1 D. t. R. 459.— CAN. 

652 vii. .] -Lucas & Co. v. 
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Moncton SurrLY Co., [1 924J 4 D. L. R. 
376.— CAN. 


PART VII. SECT. 2, SUB-SECT. 1.— 
B. (o). 

m. Read now “ 658a i.” 
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gart (1927), 90 Ij. .r. K. B. 789 ; 136 L. T. 
799 ; 13 T. L. K. 278. 

757* Add . Annotation: — As to (1) Apld. Swiss 


Part VIII 

777. Add* Annotation : — Refd. Isaacs v. Cook, 
[1025] 2 K. 31. 391. 

781. Add. A nno/ation Mentd. Tallack v. Tal- 
lack A: Rrockcina, 1 1 027 1 P. 21 1 . 

783. Add. A'nnotations : — Generally , Mentd. Mc- 
Millan v. Canadian Northern liy., [1923J 
A. C. 120 ; Walpole v. Canadian Northern 
lly., [1923] A. C. 113. 


Bank Corpn. v. Boehmische Industrial Bank, 
[1923] 1 K. B. 073. 


. — Torts. 

788. Add. Citation : — sub nom. Badtolph a. Bam- 
fkiud, Cos. temp. Finch, 180. 

789. Add. Annotation : — Refd. Tlie Fagernes, 
[1027] J\ 311. 

796. Add. Annotation : — As to (2) Refd. Com- 
mercial & Estates Co. of Egypt v. Board of 
Trade, [1925] l K. B. 271. 


Part IX. — Marriage. 


802. Add. \ "notation : Refd. It. v. Moscovitch 
(1027), 44 T. Ij. It. 4. 

806. Add. Annotation As to (3) Refd. Mitford 
v. Mitford, [1923] 3\ 130. 

821. Add. Annotation : Mentd. Re Wombwell’s 
Set tit., Olerke v. Menzies, [1922] 2 Ch. 
20S. 

827. Add. Annotation : -As to (2) Refd. Mitford v. 
Mitford, [1923] 1\ 130. 

829. Add. Annotation : Refd. 3tepul)lica do 
(iuotomaln v. Nunez, [1027J 1 K. B. 060. 


836. Add. Annotations : — Folld. Mitford v. Mitford, 
[1923] P. 130. Consd. Salveson (or von 
Tx>rang) t?. Austrian Property Administrator, 
[1927] A. C. Oil. 

840. Add. Annotation : — As to (2) Refd. Buerger e. 
New York Life Assce. (1027), 06 L. 3. K. B. 
930. 

853. Add. Annotations -Refd. Buerger v. New 
York Life Assce. (1027), 06 1.. J. K. B. 030. 
Mentd. Perlak Petroleum Maatscliappij r. 
Been, [1924] 1 K. B. 111. 


Part X. - Divorce and other Matrimonial Causes. 


873a. .] - The jurisdiction in di\orcc is limited 

to England & Wales A depends upon domicil 
there. A it docs not necessarily confer any t 
nut horit y oa er 1 he propert > oi a person domi- I 
eiled in a foreign count r\. Tai/lack 

IItjokkkma, [10271 J\ 211 ; 06 


L. J. 3*. 117; 137 L. T. IS7 ; 13 T. L. K. 

167 ; 71 Sol. Jo. 521. 

Under Judicature (Consolidation) Act, 1925 
(c. 49), s. 191.]— -aNW* 1Iusha.ni> A Wife. No. 
>!2n, post. 


PART VII. SECT. 2, SUB-SECT. 8. 

756 i. ]>y art of par ties — Payment — 
In what currency ) Kiimka r. Border 
C’itikh i mciiovi Mi’N i' (’o. (1022), 52 
(>. I.. It. 193.- CAN. 

756 ii. M\fkh r. 

Union Natuiul C3ah C’o. (1022), 50 
O L. K. 88.- CAN. 

756 iii. — .] — Whore ft 

payment originating' m one country is 
to lie made in another country. A: tho 
ourroncj denomination specified is the 
flame m both countries, t lie rule is that 
tho i>«> ment must l>e made in tho 
eurrene.N or tho country where tho 
money is pa\ablo. unless by express 
terms or necessary linpiieation payment 
in Rome otbei currency ifl required. — 
Simms r. l’iirK\FNkOKh, [10221 1 

W. W. H. 0(57 ; (52 1> h. It. 700 ; 15 
Sask. L. K. 1 85. — CAN. 

PART VIII. SECT. 1. 

775 xii. .] -Appel- 

lant, resident in Ontario, in the course 
of his employment was injured in that 
province owing to the negligence of a 
fellow’ servant, llo sued for damages 
in Saskatchewan, in which province 
common employment wan not a de- 
fence, although a defence to an action 
in Ontario : — lit hi : tho action could 
not ho maintained. — McMiu.an v. 
Canadian Nouthkun Itv. Co., [1923] 
A. C. 120 ; 02 B. J. 1». C. 41: 128 
L. T. 203 ; 30 T. L. It. 14.- CAN. 

776 xiit. .] — An ap- 

plication under Iv. B. Act, 1020 


(Sask.), for leu vo to bring an action 
for damages for personal injuries in- 
curred in the province of Alberta in 
the eouise of pltf.’w employment W’as 
refused, on the ground t hut the acth 
complained of were not “ un justifiable ” 
according to Alberta luw, A; an 
essenlial condition to found the 
action w’OH not fulfilled.— Ward r. 
linmsji American Oil Co., Lti>., 
111)231 1 W. W. It. 1240 ; 1(5 Subk. 

L. Jt. 520.— CAN. 


PART VIII. SECT. 2, SUB-SECT. 1. 


780 i. Tnspass to person — Damagis 
— Granting of compensation intrusted 
to spinal tribunal in ctnmtry rrhtre tort 
committed .]* -Since in II. C. the board 
appointed under 'Workmen’s Com- 
pensation Act hQROxelushe jurisdiction 
in mutton* of compensation m lieu of 
all rights of action of a workman or 
Ids dependent h against his employer 
for any accident arising out of & in tho 
course of his employment, no action 
can lie in Saskatchewan on behalf of a 
widow- & child of a workman for his 
death while domiciled In B. C. — Wax.- 
i*o uk i». Canadian Northern Ry. Co., 
[1923] A. C. 113 ; 92 L J. P. C. 39 ; 
128 L. T. 289 ; 39 T. L. It. 1C.— CAN. 


b. For Trespass — N egliyencc — 
Common employment — IjCX loci actus ” 
read “ Negligence — Common em- 

ployment — Lex loci actus.” 

t , After this case add ” See, also. 
No. 775 xii., ante.” 
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PAHT IX. SECT. 1. SUB-SECT. 1. 

811 i. Marriage solemnised ac- 

cording to lair of state .] — If a person 
domiciled in a count! y whoso laws 
permit polygamous marriages is, in 
accordance with its laws, married there 
to two wives, citizens of that country, 
& dies while still domiciled then* though 
temporarily residing in B. C. f the status 
of tho waives will be recognised by the 
cts. of B. (J. for the purpose of fixing 
the succession dutv payable on 
movable pioperty in 11. C. going under 
deceased’s will to each of tho wives. — 
Yrw v. A.-U. for British Columbia, 
[1924] 1 D. L. K. 1166; 1 W. W. R. 
753; 33 B. C. R. 109; revsg. S. C. 
sub nom. tte Li:r. Chkon’g, [1923] 1 
W. \\. R. 867.- CAN. 

PART IX. SECT. 1, SUB-SECT. 2.— C. 

827 ii. — .] -In 1911 H.. domiciled 
In the Transvaal, married las deceased 
wife’s sister, \V„ who was domiciled 
in Natal. By the common law pre- 
vailing in T. at the time, marnage 
between a man & his deceased wife’s 
sister was prohibited. In N. such a 
marriage was permitted by statute : — 
Held : the marriage was valid inas- 
much as the domicil of W. was in N. 
& the marriage was celebrated in N„ 
ft the N. ols. would not regard the 
validity of tho marriage as affected by 
an Incapacity imposed by the law of 
the bUBuand’s domicil not recognised 
by the law of N. — Friedman i\ Fried- 
man ’&-4Cxjccutor8 (1922), 43 N. L. R. 
259.— S. AF. 



Vol XU — Conflict of Laws. Cases 87*-918b. 


878. Add. Annotation : — Mentd. Kudd v. Rudd, 
[1924] P. 72. 

884. Add. Annotation Retd. A.-G. for Alberta 
v. Cook, [1920] A. C. 414. 

885. Add. Annotations : — Consd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444 ; Salvesen (or von 
Lorang) v. Austrian Property Adrninistrator. 
[1927] A. C. 041. Refd. Graham v. Graham 
(1923), 128 L. T. 639 ; Eustace v. Eustace 
[1924] P. 45 ; Rudd v . Rudd, [1924] P. 72 ; 
Sasson v. Sasson, [1924] A. C. 1007. 

891. Add. Annotation : - Mentd. Bosworthick 
Bosworthick, [1927] P. 04. 

894. Add. Annotations: — Consd. Graham v. 
Graham, [1923] P. 31 ; Salvesen (or von 
ljorang) v. Austrian Property Administral or, 
[1927] A. (\ 011. Reid. Mitford v. Mitford, 
[1923] P. 130. 

895. Add. Annotations : — As to (1 ) Refd. Graham 
v. Graham, [1923] P. 31 ; Eustace v. Eustace, 
[1924] P. 45. Generally , Mentd. A.-G. for 
Alberta v. Cook (1920), 134 L. T. 717. 

890 a. .] — A decree for judicial 

separation made under Matrimonial Causes 
Act, 1857 (c. 75), s. 10, does not enable the 
wife to acquire a domicil different from that 
of lier husband, A tlms entitle her to sue for 
a divorce in a et. other than that of the hus- 
band’s domicil. The effect of sects. 25 A 20 
of the above Act upon the legal relationship 
of the spouses after a decree for judicial 
separation is confined within the precise 
terms of those sects. —A.-G. for Alberta v. 
Cook, 11920] A. C. 411 ; 95 1,. .J. P. O. 102 ; 
134 L. T. 717 ; 12 T. L. R. 317, P. C. 

Amiataiion : Consd. Salvesen (or von Lora ng) v. Austrian 
Proporty Admmistiutoi, 1 1 H271 A. (J. (fit. 

903a. — — .] — (1) The burden ot 

proving a change of the domicil of origin 
is strongly on those alleging it. 

(2) In this cast* reap, had not been proved 
(o have acquired at the material time an 
American domicil, so the American ct., 
which had granted him a decree of divorce, 
had no jurisdiction. 

(3) Even if the American ct. had juris- 
diction petitioner would have not have been 
bound by proceedings, of which she had 
no notice or knowledge. 

(4) Semblc : even if resp. has now acquired 


an American domicil, petitioner can still 
as a deserted wife obtain relief from the 
English cts. — Rudd v. Rudd, [1924] P. 72 ; 
93 Ij. J P 45 ; 130 L,. T. 575 ; 40 T. L. R. 
197. 

905. Add. Annotation : — Consd. A.-G. for Alberta 
v. Cook, [1920] A. C. 414. 

906. Add. Annotation : — Consd. A.-G. for Alberta 
v. Cook, [1920] A. C. 414. 

916. Add. Annotation : — Refd. Graham v. Graham, 
[1923] P. 31. 

917. Add. Annotation : — Consd. A.-G. for Alberta 
v. Cook, [1920] A. C. 414. Refd. Graham v. 
Graham, [1923] P. 31. 

918. Add. Annotations : — Distd. Eustace v. Eustace, 
[1924] P. 45. Refd. Graham v. Graham, 
[1923] P. 31 ; Mitford v. Mitford, [1923] 
P. 130. 

918a. .] — It is established by the cases 

of Armytage v. Armytagc , No. 917, ante , 
& Anghinelli v. Angkinelli , No. 918, ante % 
that, according to the practice of the 
ecclesiastical cts., a suit for judicial separa- 
tion, which is now substituted for the divorce 
a mensd ct ihvro , can be entertained in a case 
where both parties are resident but not 
domiciled within the jurisdiction. But the 
et. has no jurisdiction to maintain a suit 
against a resp. who at the time of his citation 
or of the institution of the suit is resident 
out of the jurisdiction. Statute of Citations, 
1531 (c. 9), s. 2, which forbade the ecclesi- 
astical cts. to cite any person out of the 
diocese where lie was inhabiting or dwelling, 
must be taken to have limited the juris- 
diction « Si not only the power of service of the 
ecclesiastical cts. ; <S& Matrimonial Causes 

Act, 1857 (c. 85), which permits service within 
or without His Majesty’s Dominions, cannot 
extend the jurisdiction. — Graham v. Graham, 
[1923] P. 31 ; 92 H. .1. P. 26 ; 128 C. T. 639 ; 
39 T. Ij. It. 139 ; 67 Sol. Jo. 316. 

Annotations : — Distd. Eustace v. Eustace, [11)211 P. 45. 

Mentd. Smith i>. ninJUi, lli)2:il 1*. 128. 

918b. Respondent domiciled in England.] — 

There is jurisdiction in the Probate, Divorce 
& Admlty. Div. to decree judicial separation 
at the suit of the wife where the* husband is 
domiciled in England, although at the date of 
the institution of the suit he is not resident 


PART X. SECT. 1, SUB-SECT. 2.— 

A. (a). 

878 1 . — Indian mar- 

riaar .] — Petition by tho wife for dis- 
solution of marriage. The husband 
was a subject of the (7.4. A Sc domiciled 
in that country ; the marriage was 
celebrated A; both parties resided in 
India until Jan. 1928, when the hus- 
band left for America where he 
remained. Adultery & cruelty were 
committed within the jurisdiction ol 
tho ot. sufficient to entitle petitioner 
to a decree nisi : — Held • the ct. had 
jurisdiction to pass tho decree. — 
Miller v. Miller (1924), I. L. R. 52 
Calo. 566. — IND. 

879 iv. — — .] — The 

domicil of tho married pair at the time 
when the question of divorce arisen 
is the test of jurisdiction to dissolve 
their marriage, Sc the ct. of the bond 
fide existing domicil has jurisdiction 
over persons originally domiciled in 
another country to undo a marriage 
solemnised in that other country ; 
& such a divorce will be recognised by 
the cts. of Ontario, even if granted for 
a cause which would not be sufficient 
to obtain a divoreo in Ontario. — 
Cromarty v. Cromarty (1917), 38 


U. L. K. 48J ; 33 1). L. It. 151.— CAN. 

890 iv. .]— An action by a 

husband, who had boon married in 
Ontario, in a foreign Slate for a divorce 
resulted iu favour of the wile, Sc judg- 
ment dissolving the marriage was 
granted to her, Sc by it she was awarded 
alimony. Subsequently the wife 
sought by action to recover the amount 
of alimony, <S: the husband contended 
that as he had never acquired the 
necessary domicil to give the foreign 
et. jurisdiction to grunt Die divorce 
tho judgment was invalid: — Held: 
as he had invoked Sc submitted to Iho 
jurisdiction of tho foreign ct., ho hud 
precluded hiiUHolf from setting up 
want of jurisdiction. — Sw aizie v. 
SWAIZIK (1899), 51 O. R. 324.— CAN. 

PART X. SECT. 1, SUB-SECT. 2.— 
A. (b). 

f i. Musi be unthin territorial 

limits of province .] — The domicil 
necessary to confer Jurisdiction to 
dissolve a mhrriago must be within 
the territorial limits of the province 
whoso cts. are appealed to. — Marri- 
aggi v. Marriaooi, 11923] 3 W. W. It. 
849 ; 4 D. L. R. 463.— CAN. 
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899 iii. -- — .J Whole a 

wile has obtained a decree of judicial 
sepaialion. she ih entitled to aeqmie u 
donned independently of hoi husband. 
- - JlAHllNUH e. llASriNGH, [1922] 
N. Z. L. R. 273.- N.^.. 

903 iva. .] —Tin* Jaw 

of domicil governing divoieo is that the 
domicil of the husband is the domicil 
of tilt* wife; but circumstances may 
uiise, as a result of that rule, which will 
justify tho intervention oi the ets. so 
as to give a deserted wife relief fiom 
her mat nugo tie.-- Pain v. Pays. 

", J). L. R. 1000 ; 3 W. W. R. 

111.- CAN. 


PART X. SECT. 1, SUB-SECT. 3. 

g i. .1 W here a wufo brings 

an action of separation & aliment 
against her husband on the giound of 
a mati unonial olTenoo comiiutted by 
the husband while domiciled In Scot- 
land, the ct. m Scot land has jurisdiction 
to entertain the action, although prior 
to tho bunging of the acLion the 
husband has taken up his permanent 
residence Sc acquired a domicil in a 
foreign country. — Ramsay v. Ramsay, 
[ 1 92a J ,4. C. 216.— SCOT. 
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in this country. — Eustace v. Eustace, [1924] 
P. 45 ; 93 U J. P. 28 ; 130 L. T. 79 ; 39 
T. L. K. 687 ; 67 Sol. Jo. 807, C. A. 

924. Add. Annotations : — Aft to (1) Refd. Salvesen 
(or von Eorang) r. Austrian Property 
Administrator, (1927J A. C. 611. As to (2) 
Consd. Salvesen (or von Eorang) r. Austrian 
Property Administrator, 1 1927] A. 0. 641. 

926. Add. Annotations : — N.F. Graham v. Graham, 
[1923] P. 31. Refd. Milford v. Mitford, [1923] 
P. 130. 

926a. Parties domiciled in country where decree 
sought - Validity of marriage in dispute.] — 

(1) Where the validity of a marriage is in 
dispute the rt. of the domicil of the parties 
has jurisdiction, whether it is an exclusive* 
jurisdiction or not, to pronounce a decree 
of nullity of marriage. 

(2) A decree of nullity of marriage* pro- 
nounced by a e*t . of competent jurisdiction, 
whatever be* the* ground of the* decree, is a 
judgment determining status & is equivalent 
to a judgment /// mu. 

(3) Where* the* partie*s are* domiciled in a 
foreign c*ountr\ a decree of nulht y of marriage 
pronounced b> a competent e*t. of that 
country will, in the* absence* of fraud or 
collusion, be* recognised as binding A : con- 
clusive* by the* e*ts. of England A Scotland, 
unle*ss it ollends against British notions of 
suhst ant lal justice*. Nalvkkkn (on von 
Eohano) r . Austrian Property Adminis- 
trator, 119271 A. ('. 611 ; 96 E. .1. P. (\ 
105; 1 37 1 i. r l\ 57 1 ; 13 T. L. IE 609, 1 1 . E. 

928. Add. Annotation: Refd. Salve*s<*n (or von 
Eorang) r. Austrian Prope*rtv Administrator, 

| 1927 1 A. <\ 611. 

929. Add. Annotation: Refd. Sal\ese*n (or von 
Eorang) r. Austrian Proper! > Administrator, 
11927) A. < \ 611. 

930. Add. Annotation : -Refd. Rudd v. Rudd, 
[1924] P. 72. 

932. Add. Annotation : (inn rally, Refd. Sal \ e*se*n 


(or von Eorang) v. Austrian Property Adminis- 
trator, [1927] A. C. 641. 

936. Add. Annotations : — As to (1) Folld. Mitford 
r. Mitford (1923), 92 L. J. P. 90. As to 
(3) Refd. Eustace v. Eustace, [1924] P. 45. 

935a. .] — Rudd v. Rudd, No. 903a, 

ante. 

944. Add. Annotations : — Expld. Salvesen (or von 
Eorang) v. Austrian Property Administrator, 
[1927) A. C. 641. Refd. Mitford v. Mitford, 
[1923] P. 130. 

944a. .] — The husband, of British nationality 

& domicil, married a woman of German 
nationality & domicil in Berlin in accordance 
with German law on Jan. 5, 1914. On 
Oct. 23, 1914, a German ct. annulled the 
marriage under a provision of the German 
Civil Code, & this decree of nullity was 
upheld on appeal. On Mar. 4, 1920, the 
woman, resp. in the present suit, con- 
tracted in Germany a second marriage, in 
respect of which the first husband, the present 
petitioner, claimed relief : — Held : the Ger- 
man decision was a conclusive adjudication 
between the parties, & no marriage was at the 
commencement of the suit or now sub- 
sisting. — M itford v. Mitford & Von Kuhl- 
mann, [1923] 1\ 130 ; 92 L. J. P. 90 ; 129 
L. T. 153 ; 39 T. E. R. 350. 

944b. .)- Salvesen (or von Loranu) v. 

Austrian Property Administrator, No. 
926a, ante. 

947. Add. Citation: sub nom. Sucjbkn r. Eolley, 
2(4. t\; Pin. 567, n. 

Add. Annotation -Consd. Salvesen (or von 
Eorang) r. Austrian Property Administrator, 

[ 1 927 J A. C. 6 J E 

952. Add. Annotations: — Consd. Jacobson r. 
Frachon (1927), J1 T. E. IE 103; Salvesen 
(or von Eorang) r. Austrian Property Aci- 
ni mist rat or, [1927 | A. C. 611. Refd. Mitford 
v. Mitford, [1923] P. 130; Rudd v. Rudd, 
[1924 J P. 72. 


PART X. SECT. 1, SUB-SECT. 4. 

li. .] - Oil petition a wife for 

restitution of conjugal rights ; - Uild : 

1 oh | > . had an Irish domicil, A: the ct. 
had jurisdiction to Rive relief, it being 
imnmtcnal whether resp. v\us or vvuh 
not an American citizen. — IMat v. 
Hell, [11)2*2] 2 1. R. J62.— IR. 

PART X. SECT. 1, SUB-SECT.* 6. 

o i. Hrspondent residing in 

country where dterce sought lUtitioncr 
not residua/ 'in country where deerte 
sought.] ■ While residence only ih sulli- 
eient to found Jurisdiction in nullity 
actions, as distinguished from dl\orct* 
actions, such residence must he* bond 
fide. 'Whore a petition sot tin*? up 
grounds ior a declaration ol nullity 
W'uh erroneously dismissed, the ct. 
declined to reinstate the petition, as 
petitioner was merely a casual visitor, 
although his wife was a resident, m 
British Columbia. — Penny r. I’ukdy, 
11019] 2 W. W. H. 551. --CAN. 

PART X. SECT. 2, SUB-SECT, 1.— A. 

q 1. — .|- -POTKVTZ V. I’OTRVTZ I 

(Sask ), |1»2«1 1 P. 1j. R. 117. CAN. 

, ii. .] A divorce obtained by | 

a wife* in a foreign State, when her lius- » 
hand was domiciled in Saskatchewan, 
not i*(*co*?nised as valid.- -B uknfiel i\ 
Buknfiel, [1020 1 2 D. L. R. 120; 
[1020] 1 W\ W. R. 057 ; 20 Sask. L. It. 
407.— CAN. 


q ill. — | -StlEAKElt n. SlIKAsElt. 
110201 3 1) L. It. 100; [10201 2 

W. W. J{. 3S0 ; 22 Alta. L. it. 201 ; 
rnryaai , 11020) 2 I>. L Jt. 000 . [1020J 
2 W. \V. Jt. 120. CAN. 

927 v. .} — As the 

domicil of a wife is the husband’s 
domicil At foreign proceedings camio t 
affect the legal status of a marriugo 
in Canada, where the grounds support- 
ing a foreign decree would not support 
a decree under Canadian law* : — Held: a 
wife’s divorce At re-marriage m Min- 
nesota constituted legal adultery, & 
furnished ground for tho husband’s 
claim for dissolution of the Canadian 
marriage. — Campbell v. Campbell, 
11021 J 2 W. W. R. 849.— CAN 

927 vi. .]— Where a 

husband had loft Manitoba for tho 
purpose of obtaining a divorce which 
ho could not have obtained there, 6c 
had obtained a divorce abroad 6c 
married again : — Held : the wife’s 
prayer for divorce should be granted. — 
Yates v. Yates, [1924] 4 1). L. R. 
835 ; 3 W. W. R. 578.— CAN. 

936 ii. 

v. Cromarty, No. 879 


PART X. SECT. 2, SUB-SECT. 2. 

947 ill. .] — Cromarty v. Cro- 

marty, No. 879 lv., ante. — CAN. 


PART X. SECT. 2, SUB-SECT. 3. 

sa. Presumption in favour of validity 
of pi occeding8. ] — Fields v. Fields, 
[10251 2 D. L. R. 250 ; 58 N. S. R. 65. 
— CAN. 

952 ii. .] — Owen v. Robinson 

(otherwise Owen), [1025J N. Z. L. R. 
501.— N.Z. 


PART X. SECT. 2, SUB-SECT. 4. 

954 iv. . ] — By decree of 

the Michigan et. the mother of infants 
was granted a divorce from t he father 
N awarded the custody of tho infants, 
until they readied a certain age or 
until the further order of tho ct. 
The infants were in the custody of the 
father in Ontario * — Hild : the decree 
was not conclusive upon an application 
to an Ontano ct. for an order for 
custody, more especially as the judg- 
ment of the Michigan ct. w r as not final. 

-He Way, 11926] 3 D. L. R. 349 ; 59 
O. L. R. 40— CAN. 

964 v. On orders for edinumy .] — 

A judgment of a foreign ct. awarding 
alimony to a husband is enforceable 
in Ontario, although the Ontario ct. 
does not know or recognise any right 
to alimony in a husband against his 
wife. — B urouell r. Burchell, [1926J 
2 D. L. R. 595 ; 58 O. L. R. 515.— CAN, 
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Part XII. — Assignment of Property on Marriage. 

966. Add. Annotation : — Refd. Rudd v. Rudd, Refd. Ri*i>ublicii do (iiudenuda, r. Nil no/., 

[1924] I\ 72. 1 19271 1 K. B. HllH. 

1000. Add. Annotation : -Consd. A.-G. r. Belilios, 
969. Add. Annotation: — As to (2) Refd. Banque J1927J2K. B. 129. 

Internationale de Commerce do Petrograd 1010. Add. Annotation Mentd. Webster v. Web- 
v. Goukassow, [1923] 2 K. 13. 682. ( u'nvratty . ster Williamson, [1926J 1*. 198. 


Part XIV. — Foreign Judgments. 


1033. For “ No. 383, ante," read “ No. 451, ante." 

1041. Add. Annotation : (ivnvratly, Reid. Km* 
plovers’ Liability Asset*. Corpn. e. Sedgwick, 
Collins. [1927 j A. (\ 95. 

1044a. Judgment of horning.} - An action lies in 
1 lit* English cts. tni a Scotch judgment ol 
horning against a Scotchman horn. 
l>on,L\s r. Foiirkm* (1828), 1 Bing. 6S6 : 1 
Moo. A: P. 693 ; 6 L. .1. (). S. <\ J \ 157 ; 139 

Inuotatums : Refd. Hon » Lippinunn (Is37). 5 CM. A Fin 
1 ; (’owmi r. Hr.utlw ood (hid), p I »m\ 1 2(i . srhib»bv 
i \UM<*nhol/ Ms7l»). L If. Ii (J. B 155, {{nusilloii r. 
Koiisjllon (I8">0). II (Mi 1». 351 , Kin.imiH t m moii. 

I 1 90S 1 l K H. 302 : (Jiivin C.ilison r (Jihson, |I913| 

3 K. B .”>711. Mentd. Uhod«*s r. MmthuiM (I MO). <> i 
M A' W 351 ‘ To\ni" r Mead < 1 ) 10 (' B 123 . 

TMohimudu Molndeen Ilinl.ii.irr. IMtohev. |ls9l|A (.' 1.17; 
Muslims Bej r. (JmllMii, |lsplj J () |{ 37 2 

1045. Add. Annotation : — Mentd. The Sylvan 
Arrow (1922), 128 L. T. 448. 

1052. Add. Annotation : — Refd. Employers 1 
Liability Asset*, r. Sedgwick Collins (1929), 
95 L. J. K. 13. 1015. 

1054. Add. Annotation : — Apld. Rudd v. Rudd, 
[1924] P.72. 

1069. Add. Annotation Refd. Tlie Joannis Vatis 
(No. 2), [1922] P. 213. 

1073. Add. Annotation -As to (1) Apld. Em- 
ployers’ Liability Assoc, v. Sedgwick Collins 
(1920), 95 L. .1. K. B. 1015. 

1080. Add. Citation .-—[1921] B. & C. R. 195. 

1090a. .] — Rudd v. Rudd, No. 903a, ante. 


\ 1098a. General rule. - \ plea of judgment 
recovered in a foreign ct . of competent 
jurisdiction must show that the judgment so 
recovered is filial \ conclusive between the 
parties according to the law of the* place 
where sueli judgment is pronounced. 
Euvvfs r. Worms (ISO l ), IOC. B. N. S. 149; 

12 E. 1L 107. 

In notation Mentd. l{( I Icndci son. Nouvion r Km'iiiiin 
(1.SS7), 3.» (Mi D 7<M 

1108. Add. Annotation : — Apld. Beatty v. Beatty, 
LI 921] 1 K. B. 807. 

1112. Add. Annotation : -Consd. Beatty r. Beatty, 
LI 9211 L K. B. 807. 

1113. Add. Annotation Consd. Beatty v. Beatty, 
[19241 1 K. B. 807. 

1113a. Judgment for payment of sum of money — 
Amount not subject to variation — Alimony.] 

-I3y the law of the State of New York, where 
a judgment has been pronounced by tin 
proper ct. of that State* for the payment of 
alimony, <fc instalments under that judg- 
ment are due A in arrear, it is not competent 
for that ct. to vary its judgment in respect 
of the instalments so accrued due : livid : 
such a judgment is in that respect a final 
judgment A- an action may be brought* to 
enforce payment of those arrears in this 
country. — Beatty v. Beatty, |1921] 1 

K. B. 807 : 93 L. J. K. B. 750 ; 131 L. T. 
220, C. A. 

1114. Add. Annotation : Refd. Beatty v. Beatty, 

! LI 924 J 1 K. B. 807. 


PART XIII. SECT. 2. 

r. After this case add “ Compare 
No. 1117 i., post.” 

PART XIV. SECT. 2, SUB-SECT. 2.— A. 

1034 iii. .] —Where a suit is 

brought on a foreign judgment, it is 
not open to deft, to plead that the ct. 
which passed the judgment had no 
jurisdiction to do bo, when he himself 
had submitted to the jurisdiction be 
had not challenged it.— (Ianua Prasad 
'ml (1023), 1. L. It 4G 


PART XIV. SECT. 2, SUB-SECT. 2.— C 

1054 xiv. .] — A judginen 

on an award obtained in England b 
default cannot be sued on in Xndiu 
since it is not a judgment “ on th 
merits ” within Code of Civil Pro 
cedure (Act V. of 1008), s. 13.- 
OPPENHE1M & Co. V. MaIIOMKJ 
Haneef, [1922] 1 A. C. 482 ; 0 

L. J. 1\ C 205 ; 127 L. T. 1UU ; 49 L 
K. Lnd. App. 174. — IND. 

PART XIV. SECT. 2, SUB-SECT. 2. — F 


e i. Execution of power of 

attorney — Authorising agent to appear 
as plaintiff or defendant— Failure of 
agent to appear .] — Janoo Hass an 


J.s. 


Sait v. Maiiamad Ouutiitj 
1. L. It. 47 Mad. 877.- IND. 

PART XIV. SECT. 2, SUB-SECT. 

o. Head now “ 1098a i ” 

p. Read now “ 1098a n ” 

ity .] — The llnality be coneiusivoness of a 
foreign judgment will be presumed in 
favour of a pltf. relying on it, unless it 
is put in issue by deft.’s pleadings, but 
a Ct. of A j)] )eal m ordering a new trial 
can allow such amendments to bo made 
as will enable deft, to raise the issue. — 
Smith v. Smith, 11923] 2 D. L. It. 890 ; 
2 W. W. It. 389.— CAN. 

*■ Heud now “ 1098a iv." 

Head now ** 1098a v." 

1113 ii. -.]— Where 

there did not appear to lie any differ- 
ence proved between the effect m the 
foreign State & in Ontario of si ch a 
judgment : — field : a decree for ali- 
mony not being an absolute Judgment, 
pltf. was not entitled to recover upon 
the foreign judgment in respect of 
arrears of alimony. — Maguire v. Ma- 
guikk (1921), 04 D. L. It. 180; 50 
O. h. It. 100.— CAN. 

1113 Hi. .] — Perry v. 

11924] 4 D. Ij. It. 1177 ; 51 
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O. ],. It. 013 ; rersg., |J924] 1 D. b. It. 
005 ; 53 O. L. it. 502.- CAN. 


PART XIV. SECT. 2, SUB-SECT. 5. 
1117 i. Orders in rv*ncct of foreign 


foreign State awarding the custody of 
an infant to one of the parents . — lie 
Ayers, 1 1021] 2 W. W. U. 171 ; affd., 
[1921] 2 W. W. It. 025.— CAN. 

I Ste, also, Nos. 95 J j 

951 iv, mill 

1117 ii. Appointment of guar- 

dian .] — Where a child, whoso parents 
had died, wuh removed from the 
province of its domicil of origin, its 
maternal grandfather, resident in that 
province*, obtained from the cts. of 
that province letters of guard iunship 
of the child be thereafter applied to the 
cts. of the province to which the child 
hod been removed for a writ of habeas 
corpus. The upplieution was grani-ed 
on the ground that, other things being 
o<|ual, the cts. of one province will 
recognise tliu proceedings of the cts. of 
another provinee in such a case . — lie 
Bergman be Waldron, Rc Infants 
Aot, 11923] 4 D. L. It. 50 ; 3 W. W. It. 
70.— CAN. 

. 22 
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1132. Add. Annotations: — Apld. Ellerman Lines 
v . Head (1027), 44 T. L. E. 7. Held. Jacobson 
v . Frachon (1927), 44 T. L. E. 103. 

1135a. .] — Pltfs.’ steamer stranded in the 

Black Sea, & L. agreed to try to salve her on 
the terms that security for payment of his 
remuneration should be arranged in London, 
& that he would not arrest the ship unless 
there was an attempt to remove her before 
the security had been given. Security was 
given in London in accordance witn the 
salvage contract, & the ship was refloated 
& taken to Constantinople for temporary 
repairs. Before she was ready to leave, 
L. brought an action against the master in 
the; Turkish ct. on the ground that the sliip 
was about to be removed without security 
having been given. By order of the Turkish 
ct. the ship was arrested, &, as the master 
had no evidence of what had been done in 
London & L. took an oath tliat security had 
not been given, the Turkish ct. awarded L. 
£23,890. L. then disposed of the ship, Ac 
pltfs. brought an action (1) for damages for 
breach of contract, (2) for a declaration tliat 
tlw* Turkish judgment was invalid, & (3) for 
an injunction to prevent the judgment from 
being enforced : — Held : (1 ) the Turkish 

judgment was invalid ; (2) an injunction re- 
straining the enforcement of the judgment 
abroad should be granted. — Ellerman Lines, 
Ltd. v. Head (1928), 165 L. T. Jo. 122, C. A., 
revsg . (1927), 44 T. L. It. 7. 

1136. Add. Annotation : - Generally , Held. 

Macaulay v. Guaranty Trust Co. of New 
York (1927), 44 T. L. H. 99. 

1144. Add. Annotation : — Mentd. Bepubliea de 
Guatemala v. Nunez, 11927] 1 K. B. 669. 

1147. Add. Annotation : -Refd. Jacobson v. 
Frachon (1927), 44 T. L. R. 103. 

1147a. .] — Jacobson v . Frachon (1927), 41 

T. L. It. 103, C. A. 


1151. Add. Annotation: — Consd. Salvesen (or 
von Lorang) v. Austrian Property Adminis- 
trator, [1927] A. C. 641. 

1170. Add. Annotation: — Refd. Employers’ 
Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 

1195. Add. Annotations : — As to (2) Refd. The 
Goulandris, [1927] P. 182. As to (3) Refd. 
Ingenohl v. Wing On (Shanghai) (1927), 44 
E. lb C. 343 ; Salvesen (or von Lorang) v. 
Austrian Property Administrator, [1927] 
A. C. 641. 

1214. After this case add “ See , also, Estoppel, 
Vol. XXI., pp. 154-156, Nos. 165-100.” 

1237. Add. Annotation : — Mentd. Ord v. Ord, 
[1923] 2 K. B. 432. 

1241. After the last cross-reference following this 

case add “ Maintenance order made in 

Dominion — Under Maintenance Orders (Facili- 
ties for Enforcement) Act, 1920 (c. 33).] — 
See Husband & Wife, No. 6233a.’* 

1241a. Judgment severable.] — Baulin v . 

Fischer, No. 1120, ante. 

1243a. Since constitution of Irish Free State.] 

— Judgments Extension Act, 1868 (c. 64), 
ceased to operate in Southern Ireland on 
Dec. 5, 1922. — Wakely v . Triumph Cycle 
Co., [1924] 1 K. B. 214; 93 L. J. K. B. 331 ; 
130 L. T. 269 ; 40 T. L. E. 15 ; 68 Sol. Jo. 
117, C. A. 

Annotation : — Folld. Banflold w. Chester (1925), 94 L. J. K. 13. 

805. 

1243b. .] — Judgments Extension Act, 

1808 (c. 54), has, since Dec. 5, 1922, ceased 
to apply to the Irish Free State. A certificate 
of an English judgment can, therefore, no 
longer be issued under Judgments Extension 
Act, 1868, s. 1, for registration in the Irish 
Free State cts. 

Semble : such certificate will be registered in 
the Irish Free State cts., but the application to 
the English ct. should be for a certificate of 


PART XIV. SECT. 2, SUB-SECT. 8. 

1140 i. What amounts to repugnancy 
to “ natural justice " — Not merely 
Jolt owing lex fori — Lex fori different 
from law in force in British India .] — 
Ganga. Prahaii v. (Unksiii Lajl (1923), 

1 L. II. 46 All. 119.— IND. 

PART XIV. SECT. 3, SUB-SECT. 1.— A. 

1165 iii. .1 — In an action 

In Manitoba upon a foreign judgment 
tlio foot tliat defonooH have been raised 
& tried in the foreign ct. does not 1 
provont their being raised &, tried 
again, but thoro is a discretion In tlio 
ct. to allow tlio defonoee or to strike 
thorn out on the ground of embarrass- 
ment or delay : the fact that the case 
has boon tried out in a foreign ct.. that 
an unsuccessful appeal has been taken, 
or that a consent judgment has been 
entered will have a very strong bearing, 
but in each case tbo discretion must 
be exorcisod upon the merits of that 
case alone. — Callaghan v. Nicholls, 
[1921] 3 W. W. K. 476 ; 31 Man. L. R. 
331.— CAN. 

1167 v. .]— The 

ct. will not entertain dofenooa in an 
action on a foreign judgment that 
should have been raised lu the foreign 
ot. or whiob might properly have been 
made the subject of appeal in the 
foreign jurisdiction. — Hutton v. Dent 
(1922), 70 D. L. R. 682.— CAN. 

PAR XIV. SECT. 3, SUB-SECT. 2.— A. 

1189 I. What is foreign judgment in 
rent — Adjudication on distribution of 
personal estate .] — Where a ct. of the 


country of domicil adjudicates upon 
the distribution of personal property 
that adjudication is binding upon all 
the world & is not subject to review in 
the cts. of another country. 

It is for the ct. of the domicil to 
dotermine whether its own proceedings 
are in rem or merely in personam , A: 
when that ct. determines that its pro- 
ceedings are in rem all foreign cts. must 
so treat the proceedings, although they 
would not bo ho recognised by the law 
of tiie country where the judgment is 
sot up. — J ones v. Smith, 119251 2 
D. L. It. 790 ; 56 O. h. It. 550.— CAN. 


PART XIV. SECT. 4, SUB-SECT. 1. 

1216 iv. .] — lie Hamar, 

Ex p. MoGuinty & Co. (1921), 63 
D. L. 11. 241 ; 2 C. B. II. 137.— CAN. 

1215 v. .1 — Marshall v. 

Houghton, [1923] 2 W. W. R. 553 ; 
33 Man. L. R. 166.— CAN. 


PART XIV. SECT. 5. 

1233 iii. .] — While her 

husband, who had deserted her, was 
domiciled In Alberta, pltf. obtained 
against him in Colorado, where they 
had formerly lived, a judgment in the 
nature of a decree of judioi&l separa- 
tion & alimony. She sued In Alberta 
on that judgment, but abandoned that 
.claim Sc asked for relief under an 
alternative claim for alimony : — Held: 
slio was not estopped by the foreign 
judgment, & alimony granted. — Dktro 
v. Detro, [1922] 3 W. W. R. 690 ; 70 
D. L. R. 61.— CAN. 
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PART XIV. SECT. 6. 

1241a i. Effect of judgment to be 
considered by enforcing court — Judgment 
severable.) — Tbo judgment of a foreign 
ct. com pricing two partR, one of which 
may be enforced in Canadian cts., 
but the other not, is deemed to bo 
severable, & one part will be enforced 
though the other rejected. 

It is the duty of the ct. to decido 
for itself the substance of the right 
sought to be cnforcod, irrespective of 
the opinion which may have been 
expressed by tlio foreign ct. — Burchkll 
v. Burciikll, [1926] 2 1). L. R. 595 ; 
58 O. L. R. 515.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 1.— A. 

1243a i. To what judgments Act 
applicable — Since constitution of Irish 
Free State.}—' The certificate of an 
English judgment may be registered 
under Judgments Extension Act, 
1868 (c. 64), in the Irish Free State.— 
Gieves v . O'Conor, [1924] 2 I. R. 182. 
— IR. 

PART XIV. SECT. 7, SUB-SECT. 2. 

tb. By registration of English High 
Court judgment — A o submission to 
jurisdiction.} — In a suit for divoice in 
the Divorce Div. of the High Ct. of 
Justice in England, an appearance was 
entered by London agents, on behalf 
erf a co-respondent residing in New 
Zealand, in error & without any in- 
struetions to that effect. On an appli- 
cation to have the judgment for costs 
of the High Ct. registered in the 
Supreme Ct. so that it might be en- 



VoL XL — Conflict of Laws. Cases 1243b- 1309a 


the judgment simpliriter under R. 8. C., 
Ord. 61, r. 7, & not supported by an affidavit 
having reference to Judgments Extension 


Act, 1863. — Banfield v . Chester (1925), 94 
L. J. K. B. 805 ; 133 L. T. 623 ; 41 T. L It. 
563 ; 09 Sol. Jo. 692, C. A. 


Part XVI. — Practice and Procedure. 


1272a. Not payment under garnishee order 

in England.] — Swiss Bank Corpn. v. Boeii- 
MisciiE Industrial Bank, No. 1307a, post . 

1277. Add. Annotation .] — Mentd. The Wilhelmina, 
[1923] P. 112. 

1285a. Foreign receivers or assignees in bank- 

ruptcy.] — Foreign receivers or assignees in 
bkpoy., who have, according to the law 
of the country in which they have been 
appointed, a right to sue' in their own names 
for a chose in action due to a person in respect 
of whose property they have been appointed, 
have a similar right of action in England. - 
Macaulay v. Guaranty Trust Co. of New 
York (1927), 41 T. L. R. 99, 

1289. Add. Annotation : — Refd. Republiea do 
Guatemalan. Nunez, [1927] 1 K. 15. 609. 

1290 . Add. Annotation Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 009. I 

1307. Add. Aymotations : — Distd. Swiss Bank Oorpn. 
v. Boehmisclie Industrial Bank, [1923] 1 

K. B. 673. Consd. Sedgwick Collins v. Rossia 
Insce. of Petrograd (1925), 133 L. T. 808; 
Richardson v. Richardson, [1927 j P. 22S. 

1307a. Garnishee proceedings — Payment of debt 
situate In England — Recognised by inter- 
national law.] — Judgment having been re- 
covered against a foreign corpn., who sub- 
mitted to the jurisdiction, a garnisheo sum- 
mons was issued to attach a debt due from 
a London bank to the foreign corpn. ; — I 
Held: the judgment creditors were entitled | 
to have an order nisi made absolute, inas- 
much as payment under a garnishee order 
operated as a discharge of the amount paid 
& was recognised by international law as 
having that effect, & consequently there was 
no real risk of the garnishees being obliged 
to pay the debt over again to the foreign 
corpn., & there was, therefore, nothing in- 
equitable in making the order absolute. 

The debt in this case is situate in England , & 
is discharged in whole or in part by payment 
under a garnishee order in England, which is 
not mere procedure & is recognised in inter- 
national law (Bankes, L.J.). — Swiss Bank 
Corpn. v. Boehmische Industrial Bank, 
[1923] 1 K. B. 673 ; 92 L. J. K. B. 000 ; 128 

L. T. 809 ; 39 T. L. It. 179 ; 07 Sol. Jo. 423, 

C. A. 

Annotations: — Apid. Employers’ Liabilitv Assce. v . Sedgwick 
Collins ( 1 020). 95 L J. K. B. 1010. Consd. Richardson r 
Richardson, 11927) P. 228. 

1807b. .] — Defts., a co. incorporated 

in Russia, had a branch office in London, & 
had . registered C. as their agent to accept 
service of any judicial process that might be 


issued against them. In 1918 defts.’ busi- 
ness & its assets were by revolutionary 
legislation transferred to the Soviet Govt. 
In 1923 an action was brought iu England to 
recover a debt alleged to be duo from defts. 
to pltfs., the writ being served on O., & in 
default of appearance judgment was signed 
against defts. Pltfs. having obtained a 
garnishee order nisi to attach a debt clue to 
clefts, from third parties in England ; — 
Held : as the debt owing from the garnishees 
to defts. was governed by English law, pay- 
ment by the garnishees of the amount of the 
judgment debt would be a discharge pro tanto 
of the debt due from them to defts., & it 
must be assumed that the Soviet Govt, 
would follow tho ordinary rules of inter- 
national comity & admit tho validity of that 
payment, & the garnishee order ought to be 
made absolute. — Sedgwick Collins A Co. 
v . Rossia Insuranoe Co. of Petrograd, 
[1920J 1 K. B. 1 ; 95 L. J. K. B. 7 ; 133 
L. T. 808 ; 41 T. L. R. 063, C. A. ; affd. sub 
nom. Employers’ Liability Assurance 
Corpn. t\ Sedgwick Colltns A Co., [19271 
A. C. 95, It. L. 

In notation** • Reid. Sn balin' r. TimlingUo., 1 1 1127 i I (Mi ID'). 

Mentd. The Jupiter (No 3)(J927), 137 L. T. .53 J. 

1308. Add. Annotation: As to (2) Reid. The 
Stream Fisher, (19271 I*. 73. 

1309a. Rights of mortgagee of ship under 

French hypothdque — Claim for necessaries.] 

— According to French law, the mtgoo. of a 
ship under a French hypotheque , although 
he has not tho same right of property as that 
given by Merchant Shipping Act, 1 89 1 (c.00), 
in respect of in English mtge., has a right t>o 
arrest the ship in the hands of a subsequent 
owner. II is claim, however, is postponed 
to that of a necessaries man. 

On a motion to determine priorities between 
English claimants, in respect of necessary 
repairs effected upon a French ship 
elaimants under a French hypoifa qua upon the 
. ship : — Held : as the rights under tho 
hypothque must be determined according 
to French law, which gave greater rights 
than those given by English law to a neces- 
saries man who had merely the right to sue 
in ram , the claim of tho necessaries men, 
according to the lex fori by which the 
question of priorities must be determined, 
was postponed to the claim of the tntgees. - 
The Colorado, [1923] 1*. 102 ; 92 L. J. P. 
100 ; 128 L. T. 759 ; 10 Asp. M. L. C. 145, 
C. A. 

An not atom : — Reid. Ropublica de Gualemula r. Nunez, (1927] 

I K. JU. 609. 


forced in New Zealand: — / /eld: (1) 
co-respondent did not voluntarily 
appear or otherwise submit or agi*oe 
to submit to the jurisdiction of that 
ct. ; (2) even if such entry of appeal - 
anoe did amount to submitting to the 
High Ct.’s jurisdiction, it would not 
be just & convenient for the judgment 
to be enforced in New Zealand. — 


itsniUOAD 0 . JlBDUKA!) Je CUOI’IIERS, 

1 1920 J N. Z. L. U. 131. — N.Z. 

PART XIV. SECT. 8. 

1254 i. Authentication by seal of 
coart — Or signature of Judge.}-— To 
satisfy Evidence Act, N. B., c. 127, 
8. 58, if the document sought to bo 
proved be a foreign judgment, the 
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authentieated ropy muHt either bo 
sealed with the seal of the ct in which 
the original is filed, or, m the event of 
such et. having no seal, be signed by 
the judge, or oue of the judges of such 
ct. with a statement from him in 
writing that the ct. has no seal. — 
Hakkih v. Uauson (1921), 07 JD. L. It. 
682 ; 49 N. B. K. 91. — CAN. 



Cases 1328— 1383a. English anj» Em tike Digest Supplement. 


1328. Add. Annotation : — Consd. The Golaa, f 192G] 
1\ 103. 

1332a. - .|- Eulkiiman Links, Ltd. r. Bead, 

No. 1 1 35n, ante. 

1337. Add. Annotation : Mentd. Salvesen (or von 
Lora iil;) r. Austrian Property Administrator. 
1 1927 J A. ('. Oil. 

1340. Add. Annotations: — Mentd. New York 

life Insce. v. Public Trustee, [1924] 2 Ch. 
101 ; Swedish Central lty. v . Thompson, 
[1924] 2 K. B. 255. 

1352. Add. Annotation : — Mentd. Eustace v. Eus- 
tace, [1924] P. 45. 

1370. Add. Annotation : — Mentd. Me A Debtor, 
[1922] 2 K. B. 109. 

1370. Add. Annotations : — Mentd. The Tcrvaete, 
[1922] P. 259: The Kussland. [1924] P. 55; 
The Goulandns, jl927| I*. 1K2; The Stream 
Fisher, 11927| P. 73. 

1379a. -- .]- In 1924 pltfs. in- 

stituted an action in rem in the United States 
in respect of damage done* by defts.’ ship to 
some pipe lines belonging to pltfs. in the bed 
of the river at Tampico, & the ship was 
arrested A: released on bail being given by 
defts. Before the action in America had 
been brought to trial pltfs. issued a fresh 
writ in rent in England, A on Feb. 27, 1920, 
re-arrested the ship in the Thames. On 
Mar. 4 defts. served notice of motion to set 
aside the writ & all subsequent proceedings 
in the English action. The American action 
was discontinued on Mar. 8 : — Held : having 
obtained bail A so released the ship from any 
further claim in respect of the particular 
damage alleged, pltfs.’ subsequent discon- 
tinuance of the action in America after the 
re-arrest in England did not cure their 
breach of good faith in instit uting proceedings 
in England & causing the ship to be arrested 
again, <V the writ A all subsequent proceedings 
must be set aside.- Tiik Gouaa, [1920] P. 
103; 95 L. ,1. P. 00; 135 L. T. 208; 42 
T. L. B. 414 ; 70 Sol. Jo. 770 ; 17 Asp. 

M. L. G. 35. 


1380. Add. Annotations : — Dlstd. The Juno (1922), 
128 L. T. 671. Apld. The Golaa, [1926] P. 
103. Refd. The Goulandris, [1927] P. 182. 

1381. Add. Annotation : — Consd. The Juno (1922), 
128 L. T. 671. 

1383. Add. Annotations: — Folld. The Juno (1922), 
12S L. T. 071. Refd. The Golaa, [1920] P. 
103. 

1383a. *] — On June 13, 1922, a 

British steamer & a Finnish steamer were in 
collision in the river Maas, Holland. After 
the collision the Finnish owners threatened 
arrest in a Dutch port. The owners of the 
British steamer who were anxious that the 
litigation should take place in England, 
reluctantly instructed their agents in Hol- 
land to provide bail, & although no pro- 
ceedings were begun, documents in identical 
terms in the nature of bank guarantees to 
provide bail if proceedings were commenced 
within three months were exchanged on 
July 29 between the owners. On Sept. 0 
the Finnish vessel came within the juris- 
diction of the English cts., & an action was 
commenced, & the ship arrested & bail 
given under protest at tho suit of the owners 
of the British ship. At that time no pro- 
ceedings had been begun in Holland, but on 
Sept. 1 4 an action was commenced in Holland 
by the Finnish owners. The Finnish owners 
moved that the writ <fc all proceedings in the 
action by the British owners should be stayed, 
on the ground that their action was oppres- 
sive because it required the Finnish owners 
to give bail in two cts., & was inequitable as 
a breach of faith of the agreement in Hol- 
land : — Held : no legal proceedings having 
been commenced when the writ was issued 
in England, & there being no arrest & no 
bail given prior to the writ now sought to be 
set aside, there was nothing to debar the 
British owners from carrying on proceedings 
in England. — The Juno (1922), 128 L. T. 
071 ; 10 Asp. M. L. O. 118. 


PART XVI. SECT. 6, SUB-SECT. 2. 
s. Add ** varied on appeal, -1 A. 11. 267.” 
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Vol. XL— Cases 2— 136a. 


CONSTITUTIONAL LAW. 

Part II. — The Title to the Crown. 

2. Add. Annotation : — Generally , Mentd. The Tervaote (1922), 128 L. T. 1 70. 

Part III. — Relations between the Crown and the Subject. 

17. Add. Annotation : — Refd. Falcon r. Famous Players Film Co., [1929] 2 K. B. 17*1. 


41. 


Part IV. — The 

Add. Annotations : — Mentd. Pcrlak Petroleum 
Maatschappij v. Deen, [19211 1 K. B. Ill: 


Royal Family. 

r. Now York Life Asm***. (1927), 99 
L. J.K. B. 


Part V.- The Royal Prerogative. 


53. Add. Annotation : — As to (2) Consd. Nadaii r. | 
It., [1920] A. O. 482. 

54. Add. Annotation Refd. Nailan r. K., [1920J 
A. C. 482. 

58a. Crown cannot seize subject’s property with- 
out compensation -What amounts to seizure.! 

- \ssuming that the* Crown has no riglif a< 
common law to take a subject’s property for 
reasons of State without paying compensa- 
tion, that rule* can only apply, if it iloesupply, 
te> a case* wlie*re property is actually taken 


possession of or use*el by the* (Jovt., or whe*i*e*, 
by tla* order e>f a competent aut horit > , it is 
place*el at the* disposal of the* (lovt., A a ine»re* 
negative* prohibit ie>n, t health it involves 
interferene.e with an owner’s e*n jo\ nie*nt e >f 
prope*r<y, eloe*s not, me*re*ly because it is 
obeyed, carry w it h it at e*oniinoii law any right 
to compensation. Fh\nch Fknw ick A Co. 
e. It., 1 1927 | I K. B. I5S ; 90 L. .1. K. B. Ill ; 
100 L. T. 258 ; 12 f P. li. H. IS ; 22 tom. Fas. 
110 . 


Part VI. — The Crown in 

100. After the cross-reference following this case | 
add as follows 

- - Extension of British jurisdiction in British 
protectorate.] — See Dependencies, No. 10a. 
-- - Effect of recitals in.]— <S T cc Estoppel, Vol. 
XXI., p. 231 , No. 1247. 

110. Add. Annotation : — Refd. Iiuffy-Arnell, etc. 
Co. v. R., [1922] 1 K. B. 599. 


relation to the Executive. 

122. Before this case* add “ See, also , Crown 
Practice, Vol. XVI., pp. 481-191.” 

Add. Annotation : — Mentd. It. v. Oomp- 
t rollcr-Gcneral of Patents, Ex y. Muntz 
(1922), 38 T. L. It. 052. 

136a. Statement of fact Whether binding on 
court.) —Where a collision took place in the 
Bristol Charnel, some* 101 or 121 miles from 


PART VI. SECT. 2. SUB-SECT. 1. 

76 i. Public officers d* servants 
(laterally Suspension, of— Holdimj oj 
imjuiry - Court cannot interfere I— 
Neuusiuioirr r. Umov Government 
(Minister of .Jih'ih i«. ), fJ92(»j App. J). 
295. — S. AF. 

81 ii. - J -l'Jff, 

manager of a railway under a eon- 
tract made with the* Govt. te> ho paid 
a stated salary A six months* salary 
if at any timo ho should bo dismissed 
without notice, was dismissed witliout 
notice: — Held: (1) he* was entitled 
to receiver his six months’ wAges , 
(2) the Crown was not liable for interest. 
— Noble r. Newfoundland Govern - 


i MKVl (1902), b Mid. L. I». ‘>71, 1501 

I NFLD. 

oi. Ordinance rnatlc under 

NoHhrm Territory Acts.] — Pit f. wan a 
classified officer in the public service of 
Queensland in 1017. lie was then 
appointed to tho Commonwealth office 
of Director of Lands in the Noi thorn 
Terri tor y, & he continued to liol el the* 
position until 1921, when the Governor- 
General in Council dispensed wLh ids 
services : — Held : the Crown had power 
to dispense, at will, with the services 
of pltf., who was appointed under 
Ordinanco No, 0 of 1913, made under 
the above Acts, & not under Common* 
wealth Public Service Act.- litowi.n 
v. The Commonwealth (1924), 34 
C. L. It. 687.— AUS. 
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PART VI. SECT. 3. 

100 i. Oidtr iu Council— t ndn II ar 
Mtasurts Act, 1911, s. <1 Validity J 
1*1 eisuiY r. Garmon, p .‘Ml, cum* sf, 
post. CAN. 

- - Sufficn nt nn nunandnui in 

irnfmy oj ayrunnnt \ Su < ’ovi rai T, 
p. 353, c.ini sa, post. 

PART VI. SECT. 9, SUB-SECT. 1.— A. 

sa. /n part nit nt of AHot ncy-Ct ntral — 
Manitoba Tt mptranct ✓/<*/, s. (58. J- - 
The Depart ineiit ed the A -G. referred 
to hi flic above seel . is to lie dis- 
tinguished from the A.-G - K. 
(Thompson) v. IIamma’IT (Man.), 
L 192(5 J 3 W. W. It. 360.— CAN. 



Part IX . — The Crown in relation to the Law. 


233. Add . A rmotatiom : — Refd. Nichol v. Fearby, 
Nicliol v. Robinson, [1023] 1 K. B. 180 : A .-G. 
v. Still (1027), 44 T. L. R. 102. 

266. For “ Chaplain to King ” iv;u\ " 

Royal chaplain.*' 

266a. /S'. J\ Wjntkk r. Djbdjn (1841), 13 M. & W. 
23 : 2 Dow. <V L. 21 1 ; 13 L. J. Kx. 203 ; 3 
L. T. 0. S. 101 ; 153 F. B. 11. 

Jnttofallon • Apld. Jlnrviw r Dakins (1810), a Exch. 200. 

272. Ac/J. Ciiatim ' 18 L. J. Q. B. 455. 

284. ArftZ. Citations: -00 Sol. Jo. 218; affd ., 
11922] 1\ 122. 

290. yL/t/. Annotation : -Refd. Wigg r. A.-G. of 
Irish Vivo Stale (1927), 90 L. J. 1*. O. 88. 

291. Add. Annotation Consd. A.-G. for Straits 
Nctlhnts. r. Bang Ah Yew, [1925] A. C. 555. 


292. Annotations: — As to ( I) Refd. Wigg r. 
A.-G. for Irish Five State, 1 1927] A. C. 074. 
As to (2) Retd. A.-G. for Ontario McLean 
Gold Mines (’o. (1920), 95 L. J. P. 0. 217. 
(/’morally. Refd. Jaeger v. Jaeger Co. (1927), 
1L I\ (’. 437. 

305. Add. dial ion 48 L. J. Q. B. 455. 

317. Add. Annotation Reid. A.-G. for Ontario 
v. McLean Gold Mines Co. (1920), 95 L. J. P. 0. 
217. 

329 .Add. Annotation : — Mentd. Commercial & 
Instates Co. of Egypt v . Board of Trade. 
[1925] 1 K. B. 271. 

344. Add. Annotations: — Consd. Rc Letters Patent 
No. 1 39,207, Kc Carbonit Akt., [1924] 2 Ch. 53. 
Refd. Swift r. Board of Trade, [1920] 2 K. B. 
131. 


PART IX. SECT. 6, SUB-SECT. 1. 

h (p. 523) i. - - - For tort.] -An 
notion hounding in tort does not lio 
against tlio Crown. Chu.klman & 

vmkih v. u. (mo). 02 i). ji. n. 390 , 

20 Eveli. C. It. 108.— CAN. 


h (p. 523) ii. 8. ]>. Yah-h r. It. 
(1020), 20 Exch. C. Jt. 1 7. r >. — CAN. 

h (p. 523) iii. tf. J\ Mansrau v. It., 
1 1 020 J I I) L. It. 25; 1 10231 Exch. 
C. R. 21.- CAN. 

h (p 523) iv. - | -In an 

notion against the* Go\t. of Ojlon to 
recover lor da t noire enured to u steam* 
ship by grounding in Colombo harbour 
In u berth to which she had been takeu 
by a Go\t. pilot : — ll/ld : it was not 
necessary to decide whether in <V>lon 
the OroM ti could be made liable in tort 
under Roman Dutch law, but having 
regard to the considered decision of the 
Hu promo Cl. of Ceylon in Colombo 
Fleet ne Tramway Co. v. A.-G.. & 
inasmuch as tlu» question in Ovion 
was whether any particular pari of 
Homan Dutch law had been recognised 
there, very clear arguments would bo 
required to Induce the Judicial Com- 
mittee to reverse that decision. — 
nurrisn 1 ’k toolkum Co., Ltd. v. 
A.-G. for Ceylon, 1 1 920 J A. C. 147 ; 
95 L. J. 1\ V. 86 ; 131 L. T. 305 ; 42 
T. L. H. 166.— CEYLON, 

h (p. 523) v. For fraud.}— It is 

not competent to prove that the Crown 
has been guilty of fraud ; nor can the 
Crowu be held liable for the fraud of 
its ofTleers. — lie Frost Brothers, 
[10251 2 D. Ij. It. 339; [1025] ‘i 
W. W. It. 450. — CAN. 


291 xiv. .] — An act ion 

of damages doeB not lio against the 
Crown in respect of a wrongful act 
committed by one of its servants. — 
1VI \coiti< gor r. Lord Advocate, 11021 ] 
S. C. 847.-- SCOT. 

j (p. 524) i. -I— 

Weldkn v. Smith, 11924] A. C. 484. — 

AUS. 

y (p. 524). Add “ revsd ., 30 S. C. R. 
42.” 


y (p. 525) i. -.1— 

Lf.oi.erc v. K. (1920), 62 D. L. R. 324 ; 
20 Exch. C. Jt. 236. — CAN. 


y (p. 525) ii. .] — 

Held : the Crown was liable in damages 
under Public Utilities Act, r. 31, lor 
an accident caused by a fallen telephone 
win? lying on the public highway, being 
part of a system of wires eroded A. 
maintained by the provincial Depart- 
ment. of Railways A Telephones. — 
Zornfs u. R., Hamilton r. JL, {1922] 
2 W. \V. It. 1179 ; 67 D. L. R. 733.— 
CAN. 


PART IX. SECT. 6, SUB-SECT. 2. 

304 ii. .1 — R. v . Perreault 

(1922), 66 D. L. It. 671; 21 Exch. 
C. R. 355.— CAN. 


PART IX. SECT. 8, SUB-SECT. 8. 

337 vi. .] — Estoppel cannot be 

invoked against the Crown. — R. r. 
Tessier (1921), 21 Exch. C. It. 150. — 

CAN. 

339 iii. .] — A subject has no 

right to set off In an action brought by 
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the Crown. — R. (Minister of Agri- 
culture for Saskatchewan) v. 
Bourke, [1925] 3 D. L. U. 537 ; [1925] 
2 W. W. It. 397 ; 19 Hash. L. It. 483.— 
CAN. 

o i. .] — A counterclaim cannot 

be pleaded against the Crown as of 
right. — A.-G. for Ontario v. Russell 
(1921), 64 D. h. R. 59; 49 O. L. R. 
103.— CAN. 

o ii. .] — A subject lias no right 

to couutcrelulm m an action brought 
by the Clown. — It. (Minister of 
Agriculture for Saskatchewan) v. 
Bourne. [1925] 3 D. L. It. 537 
11925] 2 W W. R. 397 ; 19 Sask. L. R. 
4 83.- -CAN. 

sb. Whether action brought in right 
name .] — In on action concerning trans- 
actions under Soldiers Settlement Act. 
defts. contended that the action should 
have been brought in the name of the 
Soldiers Settlement Board & notin that 
of the Crown : — Held : action properly 
instituted in that of the Crown. — R. v . 
Hayward Trading & Ranching Co., 
Ltd., [19241 Exch. C. R. 15.— CAN. 

PART IX. SECT. 8, SUB-SECT. 7.— A. 

sc. Croum Costs Act , JR. 8. JB. C. t 
1911 (c. 61) — Effect of.y-Ildd: not 
to apply to tho Crown in right of 
Dominion, the statute not making it 
clear in express terms or by necessary 
intendment that tho reference is to the 
Crown other than in right of the pro- 
vince only. — Montreal Trust Co. v . 
R. 11924] 1 D. L. R. 1030 ; 1 W. W. R. 
657 ; 33 B. C. R. 280.— CAN. 



Add* Annotation : — Retd. Be Letters Patent 
No. 139,207, Be Carbonit Akt. , [1924] 2 Oh. 53. 
Add. Annotation : — Consd. Be Letters Patent 
No. 139,207, Be Carbonit Akt., [1924] 2 Oh. 63. 
Add . Annotation : — Mentd. Umra v. R. (1024). 
41 T. L. R. 86. 

i . In proceedings under Patents & 

Designs Acts.]— Appets. applied by originating 
summons under Patents & Designs Act, 
1907 (c. 29), s. 29, as amended by Patents & 
Designs Act, 1919 (c. 80), s. 8, for an inquiry 
as to the remuneration proper to be paid to 
them for the user by a Govt, department of 
the patented invention of which they were 
the registered owners. In the course of the 
proceedings, preliminary to hearing of the 
motion, orders were made in which the litiga- 
tion was treated, with the acquiescence of 
both litigants, as subject to the ordinary 
rule as to costs, & on two occasions orders 
were made requiring appets. to give security 
for costs. After the hearing had proceeded 
for some time appets. withdrew their claim 
in view of a prior trial of the invention found 
to have been made on behalf of the Govt, 
which, by virtue of the proviso to Patents & 
Designs Act, 1919, s. 8, entitled the Govt, to 
make use of it thereafter without payment. 
On the question how the costs ought to be 
borne: — Held: (1) under that part of 
Patents & Designs Act, 1919, which autho- 
rised proceedings against a Govt, department, 
there was no express mention of costs, & the 
authority to deal with them was derived from 
the general jurisdiction of the ct., & the ct. 
had, therefore, no authority to depart from 
the common law rule that the Crown neither 
paid nor received costs, unless the special 
circumstances of the particular case justified 
it in so doing ; (2) having regard to the orders 
that had been made before the hearing of the 
motion, & particularly to the two orders for 
security for costs, the ct. would infer an 
agreement between the parties that each of 
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them should be treated as ordinary litigants 
as regarded liability for costs. — Be Letters 
Patent No. 139,207, Be Carbonit Akt., 
[1924] 2 Ch. 53 ; 93 L. J. Oh. 309 ; 131 L. T. 
89 ; 40 T. L. R. 421 ; 68 Sol. Jo. 476 ; 41 
R. P. O. 203, 0. A. 

Annotation' — As to (1) Consd. Swift v. Board of Trade 
11926 ] 2 K. B. 131 . 

.} — See, generally , Patents. 

348b. As to validity of patent — Action 

against Air Council.] — Held: there was no 
reason for departing from the ordinary rule 
that the Crown neither paid nor received 
costs. — R owland v. Am Council, [1923] 
W. N. 72. 

363. Add. Annotations : — Mentd. A.-G. v. Swan, 
[1922] 1 K. B. 682 ; Gibson v * Reach (1923), 
40 T. L. R. 73. 

367. Add. Annotation : — Apld. Patlic of Franco v, 
Harris, Same v * Mansbridge (1920), 42 
T. L. R. 700. 

368. Add. Annotation : — Refd. Be Letters Patent 
No. 139,207, Rc Carbonit Akt., [1924] 2 Ch. 53. 

373. Add. Annotation : — As to (1 ) Apld. Sterling 
Trust v. 1. 11. Domra., 1. 11. Comrs. v. Sterling 
Trust (1925), 12 Tax Pas. 808. 

373a. Arbitration to assess compensation for 

requisitioned goods.] — In assessing the com- 
ensation to be paid for bacon requisitioned 
y the Food Controller under Defence of the 
Realms Regulations : — Held : the arbitrator 
had no power to order tho Crown to pay the 
costs of the reference k award.- -S wift k Co. 
v. Board op Trade, [1926] 2 K. B. 131 ; 95 
L. J. K. B. 834 ; 135 L. T. 391 ; 42 T. L. R. 
461, C. A. 

376. Add. Annotation : — Refd. Rc Letters Patent 
No. 139,207, Be Carbonit Akt., [1924] 2 Ch. 
53. 

382. Add. Annotation : — Refd. R. v. Provisional 
Government (General of the Forces) (1922), 
67 Sol. Jo. 125. 


Part XII. — The Crown 


in Foreign Relations. 


887. Add. Annotations: — As to (1) Folld. White, 
Child & Beney v * Simmons, White, Child 
k Benoy v. Eagle, Star & British Dominions 
Infice. (1922), 127 L. T. 571. Refd. Dull* 
Development Co. v. Kelantan Government, 
[1924] A. C. 797 ; Russian Commercial & 
Industrial Bank v. Comptoir D’Escompte 
de Mulhouse (1924), 93 L. J. K. B. 1098. 
As to (2) Apld. The Jupiter (1924), 93 L. J. P. 
156. Generally , Refd. Musmann v. Engelko 
(1927), 43 T. L. R. 685. Mentd. The Jupitei 
(No. 3) (1927), 137 L. T. 333. 

387a. Declaration by representative of foreign 
Sovereign as to ownership of property — How 
far conclusive.] — A declaration by the repre- 


sentative of a foreign Sovereign as to owner- 
ship of personal property in this country is 
not conclusive in an action between private 
persons, when no question of the immunity 
of the sovereign State from D'e jurisdiction 
of the ct. is concerned. The .1 IJ PITER (N o. 3), 
[1927 J P. 250 ; 137 L. T. 333 ; 43 T. L. R. 
741, V. A. 

388. Citations : — For “ Coop. Pr. Cas. 501 ; 9 

L. J. O. S. Ch. 215 ; 47 E. R. 619, L. C.,” 
read “ Coop. Pr. Cas. 501 ; 47 E. R. 619 ; 
sub nom. Thompson v . Barclay, 9 L. J . O. S. 
Ch. 215, L. C. ; previous proceedings (1828), 
6 L. J. O. S. Ch. 93.” 

391. Add. Annotations: — Refd. The Tervaete, 


PART IX. SECT. 6, SUB-SECT. 7.— C. 

t i. On appeal. 1 — Under Crown 

Costs Aot, R. S. B. C., o. 61 . costa of an 
appeal cannot be given against the 
Crown, though costs in the lower ot. 
may by direction of tho ct. — It. v* 
Casio R (1922), 70 D. L. R. 215 ; 38 
Can. Crim. Cas. 198.— CAN. 

t it. Under Fire Marshal 


Act , 1921 (c. 15).]— A local assiMant to 
tho fire marshal in carrying out the 
duties imposed on him by the above 
Act is an “ officer, servant or agent of 
Sc acting for the Crown ” within Crown 
Costs Act, R.S.B.C., 1911 (c. 01), A 
costs of an appeal to tho county ct. 
may be givon against a local assistant 
to the fire marshal.— Watson v. 
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Howard, (19211 4 D. L R 504 ; [1924] 
3 W. W. It. 401 ; 34 13. C. It. 449.— 
CAN. 


t iil. In proceedings by creditor — 

Croirn administrator of intestate's estate .1 
— Ut Id : neither tho Crown nor the 
A.-U. liable for costs. — C arvtcr v. 
A.-O. of Prince Edward Island, 
[1920] 4 D. L. R. 1106— CAN. 



Cases 391—486. 


English and Empire Digest Supplement. 


[1922] P. 259; Musmann r. En^t-lkc (1927). 
!*(> L. J. K. 15. H21. 

392. Add. Annotation : — As to (2) Refd. The 
Tervaete, [1922] P. 259. 

394. Add. Annotations : — Consd. Duff Develop- 
ment Co. v. Kelantan Government, [1924] 
A. C. 797. Refd. The Tervaete, [1922] 
P. 259 ; lie Bjornstad & Ouse Shipping Co., 
[1924] 2 K. B. 073 ; Compania Mercantile 
Argentina v. United States Shipping Board 
(1924), 93 Li. J. K. B. 810; The Jupiter 
(1924), 93 L. J. P. 150; The Jupiter (No. 3) 
(1927), 187 L. T. 833 Mentd. The Mogileff, 
[1922] P. 122; The Sylvan Arrow, [1923] 
P. 220. 

396. Add. Annotation: Refd. Musmann r. 
Kngelke (1927). 90 L. J. K. B. 821. 

401. Add. Annotation: — Apld. The Tcrvacte, 
11922] P.259. 

408. Add. Annotation : — Refd. Fenton Textile 
Assocn. v. Krassin (1921), 38 T. L. R. 259. 

409. Adrt. 1 nnotat ion : Consd. Musmarm r. 

Kngelke (1927), 90 L. J. K. Ik 821. 

411. Add. A modal ton: — Reid. Musmann r. 

Kngelke (1927), 90 L .1. K. Ik 82 1. 

412a. Chief of mail department — Within privilege.] 
— Held : the rule as to immunity from civil 
proceedings, on the ground of diplomatic 
privilege, extended to a domiciled subject 
of tht* United States who was the chief of 
the mail department of the United States 
Embassy in London. — A ssitrantie Oom- 
pagnik Excelsior v. Smith (1923), 40 

T. L. It. 105, 0. A. 

413. Add. .1 modal ion : .4.s to (2) Refd. Musmann 

J\ Ellgelke (1927), 90 L. J . K. B. 82 1. 

418a. Evidence Foreign Office Diplomatic List., 

in an action for arrears ol rent due under a 
lease dell, entered a conditional appearance 
unde] protest , A pleaded that being an 
official of the German Einbnss> lie was pro- 


tected by diplomatic privilege. He was a 
“ consular secretary ” foimerly working at 
the German Consulate, but he had been trans- 
ferred to the German Embassy. The A.-G. 
upon the instructions of the Foreign Office 
appeared At informed the ct. that deft, was 
recognised by the Foreign Office as being on 
a list comprising the suite of the German 
Ambassador. Pltf. disputed the claim of 
privilege, A obtained an order for the cross- 
examination of deft.: Held: as a consul 
At a consular official are not within the* 
diplomatic privilege of immunity from 
process, A the' Foreign Office Diplomatic List 
was not conclusive upon the* point, the 
question was one ultima! el> of fact, A the 
exact facts ought to he ascertained by cross- 
examination, to which deft, was bound to 
submit. Mt smann r. Engelke (1927), 9(i 
L. J. K. Ik 824 ; t3 T. L. Ik 085 ; 71 Sol. Jo. 
501 , ( \ A. 

421a. — Liability to be cross-examined to 
ascertain status. , — Mpsmann r. Engelke, 
No. 4 1 8a , anti . 

425. Add. Annotation : Refd. Musmann r. 

Ellgelke* (1927). 90 L. J. J\. B. 821. 

430. Add. 1 nnofa/ion : Refd. Musmann v. 

Kngelke (1927), 90 L. J. K. Ik 82 1. 

435. I dd. A modal otn : .l.s /<> (2) Refd. Musmann 
r. Engelke (1927). 90 L. J . K. Ik 821. 

447. Add. Annotation:- Refd. Musmann v. 
Engelke ( 1 927), 90 L. J. K. Ik 821. 

447a. .j— r. Engelke. No. 118a, 

a oft . 

465. Add. Annotations: — Refd. Musmann v. 
Kngelke (1927), 90 L. J. K. Ik 821. Mentd. 
Duff Development Co. v. Kelantan Govern- 
ment, [1923] 1 Oh. 385. 

474. Add.. Annotation : — Mentd. Kramer v. A.-G., 
[1923] A. C. 528. 


Part XIII. — The Crown in relation to War. and Peace. 


477. Add. Annotation : — Generally , Refd. Nether- 
lane] s- American Steam Navigation Co. v. 
Procurator-General (1925), 42 T. L. R. 81. 

483. Add. Annotation .*-- Generally , Mentd. Ruffy- 
Arnell, etc. Co. v. R., [1922] 1 K. B. 599. 

487a. .] — By a policy of insurance 

effected on Nov. 2, 1918, during the European 
War, deft, agreed to pay to pltf. a certain 
sum “ in the event of peace between Great 
Britain A Germany not being concluded on 
or before June 30, 1919.” On June 28, 
1919, these Powers signed a treaty of peace, 
but they did not exchange A deposit ratifica- 
tions of the treaty until Jan. 1920. In an 
action brought by pltf. against deft, upon the 
policy in Aug. 1919 : — Held : peace had not 


been concluded between these Powers on 
or before June 30, 1919, within the policy, 
A pltf. was therefore entitled to succeed in 
the action. — Kotzias v. Tyser, [1920] 2 
K. B. 69 ; 89 L. J. K. B. 629 ; 122 L. T. 795 ; 
36 T. L. R. 194 ; 15 Asp.M. L. C. 16. 

Annotation : — Folld. Lloyd v. Bowringr (1920), 36 T. L. R. 

397. 

487b. .] — For the purpose of a contract 

to pay a sum of money “ if peace is not 
declared ” by a certain date between two 
nations at war, peace is not declared until 
the ratification of the treaty of peace — 
Lloyd v. Bowring (1920), 36 T. L. R. 397. 

496. Add. Annotation : — Refd. Gav/.er, Irvine v. 
Board of Trade (1926), 95 L. J. K. B. 1054. 


PART XIII. SECT. 2. 

487 i. Treaty of peace — Ratification 
by sovereign authority necessary.] — lie 
90 ru Battalion, \V innum'u Kiri.ES, 
11923) 1 W. W. R. 37. -CAN. 

487 ii. — — - Between Great Britain <f* 
enemy countries — Date of signing — 


Kjftct on option to purchase .] — P utuv 
v. Duse AN (1921), 65 D. L. R. 761 ; 
11921) 2 W. \V. Ik 879.— CAN. 

PART XIII. SECT. 3, SUB-SECT. 1. 

sf. Order in Council under War 
Measure s Act, 1914, s. 6 — Validity .] — 
Held : the omission of an averment 
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that the Governor in Council deemed 
an Order advisable for the welfare of 
Canada by reason of tho existence of 
real or apprehended war, did not render 
the Order in Council invalid. — P ugsley 
v. Carson (1922), 50 N. B. R. 414.— 
CAN 
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498. Add. Annotation: — Refd. Commercial & Estates 
Co. of Egypt v. Board of Trade, [1925] 1 
K. B. 271. 

499. Add. Annotations : — As to ( 1 ) Refd. Federated 
Coal & Shipping Co. v. 1?., [1922] 2 K. B. 42. 
.4s to (4) Refd. A. & B. Taxis v. Secretary of 
State for Air, [1922] 2 K. B. 328 ; Matthey 
v. Curling, [1922] 2 A. C. 180 ; Re Colnbrook 
Chemical & Explosives Co., A.-G. v. The 
Co., [1923] 2 Ch. 289 ; Commercial & Estates 
Co. of Egj pt v. Board of Trade, [1925] 1 K. B. 
271 : Howland A: Maekeiizie-Komiody r. Air 
Council (1927), 90 L. ,1. Ch. 170. (ten orally. 
Refd. Netherlands- American Steam Naviga- 
tion (V). r. Procurator- General (1925), 42 
T. E. B. 81 : France Fenwick, r. H.. (I927| | 

1 K. B. 158. Mentd. Rc Webb (Smithfleld, 
Tendon), [1922] 2 Ch. 309; Fort Frances 
Pulp & Power Co. v. Manitoba Free Press 
Co., [1923] A. C. (595 ; Bristol Channel 
Steamers r. B. (1924), 131 E. T. 008 ; Moffat 
Hydropathic Co. r. Secretary of State for 
War (1924), 40 T. E. H. 513. 

499a. Under Indemnity Act, 1920 (c. 48) — 

“ Direct loss or damage ” — What is.] — Claim- 
ants carried on business as motor garage 
proprietors in Dublin, where they owned 
occupied extensive premises peculiarly well 
suited to their purposes. These premises 
were taken by (.he Govt, under powers con- 
ferred by statute for the defence of the realm. 
Claimants, having tried & failed to acquire 
premises temporarily, took the only reason- 
able course ; they bought other promises, 
lilted them for use as a garage, & transferred 
to them all the appliances of their business 
which they thus continued to carry on as well 
as they could. When the Govt, retired from | 
possession of the original premises claimants 
sold the substituted premises. They alleged 
that the diflerence between the amount 
they had expended in acquiring the substi- 
tuted premises fitting them for use as a 
garage on the one hand, A the sum they 
received on the sale of the substituted 
premises on the other hand amounted to 
£3,429. They claimed this sum as an item 
of “ direct loss or damage incurred or 
sustained 'by reason of interference with” 
their “ property or business ” within sect. 

2 (1) (h) of the above Act : — Held : “ direct 
loss or damage ” may include consequential 
damage, A the item claimed could not be 
entirely excluded as indirect loss, but the 
amount to which claimants might be entitled 
in respect thereof must be assessed by the 
War Compensation Ot. — A. & B. Taxis, Ltd. 


v. Secretary op State for a£r, [1922] 2 
K. B. 328 ; 91 L. J. K. B. 779 ; 127 E. T. 
478 ; 38 T. E. It. 671 ; 66 Sol. Jo. 633, C. A. 

499b. Duty of tribunal assessing com- 

pensation.] — Observations on the question of 
the extent of the duty of the War Com- 
pensation Ct., in deciding a claim for com- 
pensation under the above Act, to dif- 
ferentiate between their findings on issues 
of fact & their findings on issues of law, in 
view of there being, under sect. 2 ( 1 ) of the 
Act, no right of appeal except on a point of 
law. — Moffat Hydropathic Co., Ltd. v. 
Secretary of State for War (U*24), 40 
T. E. R. 543 ; 68 Sol. Jo. 535, II. E. 

505a. Certificate that taking necessary 

Mode of granting. | (1) Where laud is being 

Required compulsorily for imlitnr> purposes 
under the above \ct, the eertilieaie that the 
taking of the land is necessar> or expedient 
is dul> granted, although the person whose 
land is being acquired has not been heard ; 
for the granting of such a certiorate not a 
■'judicial, but a merely administrator act. 

(2) It is not a condition precedent to the 
summoning of a jury under sect. 19 of the 
abo\ e Act to assess t lie eompensat ion pa\ able 
to the owner of the land, that the Secretary 
ot State lor War shall ha\e been put into 
possession of the land undci < lie sect.; but 
even if it was, that eotidit ion pret edent would 
lane no application to the assessment of 
eompensat ion in such a ease under \equisit ion 
( > I Land (Assessment of Compensation) \ct, 
1919 (c. 57). Hutton r. A.-G., |1927| 1 Ch. 
127; 96 E. .) . Ch. 285; 137 L. T. 20; 13 

T. E. H. 100 ; 71 Sol. Jo. 159. 

505b. Conditions precedent to assessment of 

compensation Whether Crown in possession. ) 

Hutton r. A.-G., No. 505a, auto. 

512. Add. Annotalioyis : — As to (2) Refd. Federated 
Coal A SI lipping Co. v. It., [19221 2 K. B. 
42 ; Rowland v. Air Council (1923), 39 
T. E. It. 228. (tour rally. Refd. France Fen- 
wick r. IE, 1 1927 | 1 K. IE 158. 

515a. Closing of public footpath over 

land acquired.] — The ct. refused an applica- 
tion by the Air Ministry under sect. 0 (3) 
of the above Act, for leave* to close per- 
manently a public footpath over land which 
they had purchased under sect. 3 of the Act 
for an air depot. — Secretary of State for 
War v. Middlesex County Council (1923), 
39 T. L. R. 357 ; 21 E. G. R. 291. 

521. Add. Annofalioti : (tcnoralh/. Refd. France 
Fenwick r. IE, |I927| 1 K. IE l.»s. 


PART XIII. SECT. 3, SUB-SECT. 3.— A. 

499 i. Whether owner entitled to com - 
pcnsation — I'ossession taken for pur- 
poses of defence . ]— R. v. Brown (1920), 
.36 D. L. It. 312 ; 20 Exch. C. It. 30.— 

CAN. 

499 ii. .] — Held : aportionof 

a building occupied by the Govt, as a 
recruiting 1 station web not a “ public 
work ” within Exch. Ct. Act, b. 20 -<c). 
--Wolfe Co. v. R., Powers v. R. 
(1921), 63 D. L. R. 647 ; 63 S. C. R. 
141.— CAN. 

499a i. Under Indemnity Act, 

1920 (c. 48) — Basis of assessment .] — 
A distillery requisitioned during the 
war, owing to a fire while it web in the 
Govt. *8 possession, could not be used 
for distilling for nearly three years 
after Jan. 19, 1919, at which date 
the prohibition against distilling was 


withdrawn. The proprietors having: 
claimed compensation for loss of 
profits during the throe years : — Held : 
the loss of profits was duo, not to the 
war, but to the requisition & the fire, 
& the basis upon which compensation 
fell to bo assessed was the prices 
obtainable for whisky during the three 
yeara, taken in conjunction with tho 
other circumstances actually exist- 
ing during that period. — Mackenzie 
Brothers v. The Admiralty, El 925 J 
S. C. (H. L.) 32.— SCOT. . 

PART XIII. SECT. 3, SUB-SECT. 7. 

am. Requisition under Order in 
Council — Powers of Dominion Govern- 
ment.] — In virtue of Order in Council 
dated Nov. 24, 1910, passed under 
War Measures Act, 1914 : — Held : the 
Dominion Govt, was empowered to 
requisition ships in its own name & ns 
principal & not as agent for tho British 
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Govt., He tho Minister of Marine A r 
Fisheries, acting thereunder, had no 
jiower to vary same by adding to or 
derogating therefrom.' — Rc Gaston, 
Williams & Wmmork & Gaston, 
Williams & Wkimork Steamship 
Cori’N. v. R. (1922), 66 T). I,. It. 24 2 ; 
21 Exch. C. R. 370.— CAN. 

5251. Compensation for requisitioned 
ship — To what amount claimant entitled 
— Comparison with rate in United 
States better guide than Knglish rate .] — 
Rc Gaston, Williams & Wiomork & 
Gaston, Williams & Wiomore Steam- 
ship Corpn. v. R. (1922), 66 I). E. R. 
242 ; 21 Exch. C. It. 370— CAN. 

525 ii. .1 — Lkmay v . R. 

(1922). 68 D. L. It. 4 89 ; 21 Kxeh. C. R. 
361.- -CAN. 

525 iii. Who entitled — Charterer 

or owner.] — Whereas tho right ot action 
against tho Crown is at common law 
in tho owner & not in tho charterer ; — 



Caste 586— 526d. 


English and Digest Empire Supplement. 


526. Add. Citation ]5 Asp. M. L. C. 205. 

Add. Annotation : — Aa to (3) Distd. A.-G. 
v. Royal Mail Steam Packet Co., [1922] 2 
A. C. 279. 

526a. Power to Impose payment for licence to sell 
ship to foreigner — Recovery of money paid — 
Indemnity Act, 1920 (c. 48), s. 1 {!).] — The 
Shipping Controller, purporting to act in 
pursuance of his powers under Defence of 
the Realm Regulations, imposed upon 
suppliants as a condition of granting them 
a licence to sell a steamship to a foreigner 
the payment to him by suppliants of £30,800. 
By their petition of right suppliants alleged 
that the Shipping Controller had no lawful 
authority to impose a condition or to exact 
the payment, wliich suppliants had paid 
under protest, & that the Shipping Controller 
thereby became liable to repay the money 
to suppliants os money had <fc received to 
their use. The petition of right was not 
brought within one year from the termination 
of the war or within one year from the 
exaction of the money. The Crown demurred 
to the petition, on the ground that the case 
if founded on the alleged tort of the Shipping 
Contioller uas barred by the above sub-sect., 
At li bast d on an alleged breach of contract, 
the proceedings not having been brought 
within the prescribed time failed under 
proviso (b) ol that sub-sect. A further 
ground ol demurrer was that a petition of 
right would not lie against the Crown for 
tort, for Hie King could do no wrong. Sup- 
pliants contended that they were entitled 
to waive the 1 tort & to sue for money had & 
received by the Shipping Controller 6 c nowin 
the hands of the Crown, & that their claim 
so grounded was not a proceeding lor or in 
lespeet or on account of any act of the 
Shipping Controller, 6c therefore was not 
within the terms of the Act: — Held: the 
allegation that suppliants’ money had been 
extorted from them by the wrongful act of 
th<‘ Shipping Controller was an essential 
part ol suppliants’ case, from which the 
claim for money had 6c received arose ; & 
os such act was one to which the above 
sub-sect, applied, the petition of right was 
barred by that sub-sect. — Bristol Channel 
Steamers, I/ri>. v. R. (1924), 131 L. T. (508 ; 
40 T. L. R. 550 ; 08 Sol. .To. 771. 

526b. — .] — The Shipping Controller, 

purporting to act under the authority of 
Det one e ol the Realm Regulations, required as 
it condition of a licence to suppliants to sell 
one of their ships to a foreign firm that they 
should pay a percentage of the purchase 
money to the Ministry of Shipping, & sup- 
liants paid the percentage. On a petition 
of rig] it to recover back the money so paid : — 
If ild : (1) the imposition of the condition 

was illegal, 6c the payment was not a volun- 
tary payment ; (2) the petition of right was 
barred by the above sub-sect. ; it was not 
open to suppliants, by waiving the tort of 
the illegal exaction 6c suing for money had 
& received, to bring the case within par. (b) 
of the proviso to the sub-sect., for the case 
fell within tho exception to the proviso 
as being one in which a claim for compensa- 


tion could have been brought under sect. 
2 (1) (6); (3) (Bankes & Sargant, L.JJ.) 
suppliants failed to bring the case witliin the 
proviso upon the further ground that the 
contracts referred to in paragraph (b) are 
limited to express contracts, be do not 
include the fictitious contract to repay money 
improperly extorted, the implication of which 
arises upon a waiver of the tort. — Brockle- 
bank, Ltd. v. R., [1925] 1 K. B. 52 ; 94 
L. J. K. B. 26 ; 132 L. T. 166 ; 40 T. L. R. 
869 ; 69 Sol. Jo. 305 ; 16 Asp. M. L. C. 415, 
C. A. ; revag., [1924] 1 K. B. 647. 

Annotations : — As to (2) Folld. Marshal Shipping Co. v. R. 
(1925), 41 T. L. U. 285. Generally, Reid. Bristol Channel 
Steamers e. K. (1924), 131 L. T. 608; Hardio be Lane r. 
Chilton (1927), 96 L. .1. K. B. 1010. 

526c. .] — Suppliants were re- 

quired in 1919 by the Shipping Controller 
to pay £20,000 to tho Exchequer as a 
condition of his giving them permission to 
sell a steamship to a foreigner, & they made 
the payment accordingly. On a petition of 
right to recover back the amount from the 
Crown on the ground that the demand Wits 
unlawful : — Held : as the demand was 
made in the bond fide belief that the Slipping 
Controller was entitled to make it 6c as he 
was purporting to act in the execution of his 
duty the Crown was protected by the above 
sub-sect. — Marshal Shipping Co. (in 
liquidation) v. R. (1925), 41 T. L. R. 
285. 

526d. Transfer of liabilities incurred 

by Shipping Controller to Board of Trade — 
Whether action maintainable against Board 
ol Trade.]— (1) Pltfs. in 1922 brought an 
action against the Board of Trade for money 
had & received. The money which it was 
sought to recover was alleged to have been 
wrongfully extorted from pltts. in 1919 
by the Slapping Controller under colour of 
his office, 6c it was alleged, that, on pltfs. 
electing to waive the tort, he would have 
been personally liable to refund the money 
os having been received to their use. By 
Ministry of Shipping (Cessation) Order, 1921, 
it was provided that the office of Shipping 
Controller should cease to exist, & that 
“All . . . liabilities . . . incurred by the 
Shipping Controller . . . shall be transferred 
to the Board of Trade.” The “ Board of 
Trade ” is the name given by statute to an 
unincorporated committee of the Privy 
Council. On an application to strike out the 
writ on the ground that the Board of Trade, 
as a department of the Crown, could not be 
sued : — Held : the intention of tho Order 
was to transfer to the Board of Trade as a 
Govt, department the personal liabilities, 
if any such there were, of the Shipping Con- 
troller for any wrongful acts committed by 
him in his office, 6c the Board was liable to 
be sued in respect of those acts notwithstand- 
ing that it was an unincorporated body. 

(2) Although the Board of Trade may in 
the above-mentioned circumstances be sued 
as a Govt, department, service of the writ 
must, unless the solr. to the Board accepts 
service on their behalf, be effected upon the 
individual constituent members of the Board 
personally. 


Held : tho true in tout, meaning & 
spirit of War Measures Act, 1914, s. 7, 
is to maintain Sc preserve to the 
subject any rights possessed by him 


at common law, & which ho previously 
had notwithstanding that Act ; & 

that sect, does not confer upon him 
any new rights to compensation in 
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I addition to those which he otherwise 
' enjoyed.— Warner Quinlan Asphalt 
Co. v. R., [1923] Exch. C. It. 195.— 
CAN. 



Vol. XI.— Constitutional Law. Cases 526d — 829. 


(3) Where an official of a Govt, department 
wrongfully extorts a sum of money from a 
subject for the use of the Crown & the 
injured party waives the tort : — Qu. : whether 
he can sue the official personally as for money 
had & received, or whether his only remedy is 
not by petition of right against the Crown. — 
Marshal Shipping Co. v. Board op Trade, 
[1923] 2 K. B. 343 ; 92 h. J. K. B. 901 ; 129 
L. T. 044 ; 39 T. B. R. 415 ; 67 Sol. Jo. 039 ; 
16 Asp. M. L. C. 210, O. A. 

Annotations ; — As to (1) Reid. G. s. & W. Ry. of Ireland r. 
It., [1924] 2 K. B. 450. As to (3) Reid. Broehlobank v. K. f 
[1924] 1 K. B. 017. Generally. Reid. Biistol Channel 
Steamers v. R. (1924), 131 L. T. 60S 

Actions against Departments of State 
generally, see Agency, Vol. I., pp. 054, 055 ; 
Public Authorities. 

530. Add. Annotations: — As to (1) Refd. Com- 
mercial A Estates Co. of Egypt v . Board of 
Trade, [1925] 1 K. B. 271. Generally. Refd. 
Newcastle Breweries r. I. R. Colors. (1927), 
137 L. T. 420. 

531. Add. Annotations : — As io (5) Refd. Swift v. 
Board of Trado (1924), 93 h. J. K. B. 529. 
Generally, Refd. Commercial & Estates Co. of 
Egypt v. Board of Trade, [3925] 1 K. B. 271. 
Mentd. Fort Frances Pulp A Power Co. r. 
Manitoba Free Press Co., [1923] A. C. 095. 

534. Add. Annotation Consd. Commercial A 
Estates Co. of Egypt v. Board of Trade, 
11925] 1 Tv. B. 271. 

534a. .] — A British ship 

lying in a neutral port A laden with a cargo 
of timber belonging to neutrals of another 
country was requisitioned during the war 
by the British Govt. A brought home with 
her cargo to England without the consent A 
against the protest of the cargo owners. The 
timber was then requisitioned by the Con- 
troller ot Timber Supplies on behalf of the 


Board of Trade avowedly under Defence of 
the liealm Begulations, 2B & 2JJ. The 
owners of the cargo made a claim in the War 
Compensation Ut. for compensation A con- 
tended that it should be assessed under 
Indemnity Act, 1920 (e. 48), s. 2 (2) (iii.) (a), 
on (he ground that in the circumstances they 
would but for the Act have had a legal right 
to compensation : — field : (1 ) the regulations 
did not apply to a seizure of goods of a 
neutral brought, into England against his 
will ; (2) the requisition of the timber was 
justifiable as an exercise of the royal pre- 
rogative right of angary & was, therefore, 
made " in exercise of ” a “ prerogative right 
to LTis Majesty” within sr 2 (l) ( b ) of the 
Act, A inasmuch as that right involved the 
obligation to pa> lull compensation to the 
owner of the property seized, claimants 
“ would have had apart from ” the Act a 
valid claim for compensation bj petition of 
right. A, the Crown admitting that such a 
claim constituted “ a legal rigid to com- 
pensation,” compensation was to be assessed 
according to the principle laid down in s. 2 (2) 
(iii.) (a) of the Act. Commercial A Estates 
C o. of Egypt n. Boyrd of Thyde, [1925] 1 
K. B. 271 ; 91 1,. J. K. B. 50 ; J32 L. T. 510, 
C. A. 

Annotation : -A"to( 2) Cousd. N< IherlamB-Amorioan Steam 
Navigation Co. i L'loouratoi -General (192 >). 42T. L. It. HI. 

535a. Right to compensation — Undo Indemnity 
Act, 1920 (c. 48)— Exercise of right of angary.] 

-COMMERCIAL A ESTYTMS Co. OF EGYPT V. 
Board of Trade, No. 531a, ante. 

539. Add. Annotations : — As io (1) Refd. E. v. 
Cannon Row Police Station Inspector, Ex p. 
Brady (1921), 9! L. J. K. B. 98 . Generally , 
Reid. Secretary of State for Home Atlairs 
v. O’Brien, 11923] A. C. 003. 


Part XIV. — The Crown as the Fountain of Honour. 

563. Add. Annotation Consd. Rhondda’s Claim, [1922] 2 A. 0. 339 


Part XIX.— Royal Grants. 


634. Add . Annotation ; — Mentd. Re Holliday, 
[1922] 2 Ch. 098. 

653. Add. Annotation :■ — Mentd. The Fagernes, 
[1926] P.185. 

655. Add. Annotation : — Generally , Mentd. Harper 
v. Hedges, [1923] 2 K. B. 314. 

661. Add. Annotation : — Refd. Layzell v. Thomp- 
son (1927), 137 L. T. 100. 

680. Add. Annotation : — Mentd. Rhondda’s Claim, 
[1922] 2 A. C. 339. 


690. Add. Annotation : — Mentd. Harper v. Hedges, 
[1923J2 K. B. 314. 

706. Add. Annotation : — Refd. Hodgson v. Mc- 
Creagli (1923), 93 L. J. Ch. 339. 

754. Add. Annotation : Gemrally, Refd. Eayzell 
v. Thompson (1927), 137 B. T. J00. 

786. Add. Annotation : Refd. Bayzcll v. Thomp- 
son (1927), 137 1j. T. 100. 

829. Add. Annotat ions : — Mentd. The Koursk, 


PART XIX. SECT. 2, SUB-SECT. 3.— A. 

4. Add “ revsd. on other grounds, 9 
Gr. 224/* 

PART XIX. SECT. 2, SUB-SECT. 3.— C. 

h. Add “revsd. on other grounds, 
19 A. It. 329/* 

PART XIX. SECT. 3. SUB-SECT. 2. 

656 i. Add “revsd. on other grounds, 
19 A. R. 329/* 


662 ii. Add “ revsd. on ot liei ground- , 
19 A. It. 329/* 

| PART XIX. SECT. 3, SUB-SECT. 3.— A. 

• r i. .] — A Crown grant of land, 

as to part of the land granted, used (ho 
I words “ grant, convey 6c asMire,” & 
as to other land granted, grant, 
release & quit claim **: — frcld : both 
convoyed the fee simple, & the grantee 
could convey the fee simple sub- 
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jeet to conditions 6c rchci vations in 
tlic* grant. — Nohtui un Tin hi Co. v. 
TntVfcR, 119223 j 2 ILL. It. J 170.— CAN. 


PART XIX. SECT. 3, SUB-SECT. 3.— E. 

1 1. - — .1 — The reservation in 

a Crown giaut of the mines & minerals 
“ with full power to work the same & 
for this purpose to enter upon & use 
or occupy the lands or so much thereof 



Cases 829 — 857. English and Empire Digest Supplement. 

[1024] P, 140; Performing Right Soc. v. 1 K. B. 702 ; Falcon v. Famous Players Film 

Mitchell & Booker (Palais de Danse), [1924] Co. (1925), 42 T. L. R. 91. 


Part XXI. — Hereditary and Private Revenues of the Crown. 


857. Add. Annolaiions : — As to (4) Refd. Re 
letters Patent No. 139,207, Re Carbonit Akt., 
[19241 2 Ch. 53. As to (5) Refd. Re Letters 


Patent No 139,207, Re Carbonit Akt., [1924] 
2 Ch. 53. Generally , Mentd. Campbell v. Pol- 
iak, [1927] A. C. 732. 


1 o midi on < \1ent nh may lie hoccr- 
Haiv foi th< tffictiml woiking of tin* 
h s id inm< nils ” lldd • this conftiH 
pro aid jiovm rs than is implied in a 
ban nsMvation in an agieeinent tor 
tin Halt of tin land m> granted of ** all 


mines be minerals." — Fuixm v. Gar- t 
ni.au (1920), 61 S. C. K. 450 ; 68 I 

D. L. It. 642.— CAN. 

PART XX. SECT. 6. 

sp. .S ah of land under Soldiers 


Settlement Act , 1919 — Failure of soldier 
to perform agreement — Crown not en- 
titled to warrant of possession.} — A.-G. 
i or Canada v . Pugii, [19241 Exch. 
C. R. 62 - CAN. 



Vol. XII.— Cases 3—192. 


CONTRACT. 

Part I. — Definitions and Classification. 


3. Add. Annotation : — Refd. Rose & Frank Co. 
v . Crompton, [1923] 2 K. B. 261. 

4. For the existing paragraph substitute the 
following paragraph : — 

Legal effect expressly excluded. 

By successive arrangements made before 
1913 between an American firm & an English 
co. the American firm were constituted sole 
agents for the sale in the United States & 
Canada of tissues for carbonising paper 
supplied by the English co. The greater 
part of these tissues was manufactured for 
this English co. by another English co. By 
an arrangement made between the American 
firm & both English cos. in 1913 the English 
cos. expressed their willingness that the 
existing arrangements with the American 
firm, which were then for one year only, 
should be continued on the same lines for 
three years & so on for further periods of 
three years, subject to six months’ notice. 
This document, after setting out the under- 
standing between the parties, including 
several modifications of the previous arrange- 
ments, proceeded as follows : “ This arrange- 
ment is not entered into, nor is this memo- 
randum written, as a formal or legal agree- 5, 
ment, & shall not be subject to legal juris- 
diction in the law cts. either of the United 


States or England, but it is only a definite 
expression & record of the purpose & inten- 
tion of the three parties concerned, to which 
they each honourably pledge themselves, 
witli the fullest confidence — -based on past 
business with each other — that it will be 
carried through by each of the three parties 
with mutual loyalty & friendly co-operation. 
This is hereinafter referred to as the f honour- 
able pledge ’ clause.” Disputes having arisen 
between the parties, the English cos. deter- 
mined this arrangement without notice. 
Before the relations between the parties were 
broken off the American firm had given & the 
first-mentioned English co. had accepted 
certain orders for goods. In an action by 
the American firm for breach of contract A& 
for non-delivery of goods: - Held: (1) the 
arrangement of 1 91 3 was not a legally binding 
contract ; (2) at the date of the arrangement 
of 1913 all previous agreements were deter- 
mined by mutual consent ; (3) the orders 

given A accepted constituted enforceable 
contracts of sale. — Rose & Frank Co. v. 
Crompton (J. It.) & Brothers, Ltd., [19251 
A. C. 445; 91 L. J. Iv. B. 120; 132 E. T. 
611 ; 30 Corn. Cos. 163, II. E. 

Add. Annotations : — Refd. />*< Wait. |1927| 1 
('li. 606. Mentd. Performing Bight Hoc. v. 
Eondon Theatre of Varieties, [1924] A. C. 1. 


Part II. — Parties to Contract. 


17. Add. Annotation : — Refd. Johnson v. Stephens i 
& Carter A Golding, [1923J 2 K. B. 857. j 
48. Add. Annotations : — As to (1) Refd. Clarkson 
Davies, [1923] A. C. 100; Duffncr v. 
Bowyer (1924), 40 T. L. It. 700 ; Re Penning- 
ton As Owen, [1925] Ch. 825. As to (2) Refd. 
Firm of K. M. K. It. M. v. Firm of M. It. M. 
V. L., [1926] A. C. 761. Generally , Mentd. , 
The Koursk, [1924] P. 140 ; Re Pennington 
At Owen (1925), 95 E. J. Ch. 93; Bennett r. ! 
Whitehead, [1926] 2 K. B. 380; Pirio r. 
Johnson (1926), 70 Sol. Jo. 1023: Ilardie Ac 
I.<ane v. Chiltern (1927), 96 E J. K. B. 773. 

52. Add. Annotation : Refd. Albemarle Supply 
Co. r. Hind (1927), 43 T. E. it. 652. 

129. After this case add “ See , also , No. 36, ante.” 
150. Add. Annotation : — Consd. Johnson v. 
Stephens & Carter & Golding, [1923] 2 K. B. 
857. 

100. Add. Annotation : — Mentd. Ilardie A Earn* r. 

Chiltern (1927), 96 E. J. K. B. 773. 

163. After this case add “ Effect of judg- 

ment against one.] — See Estoppei., Vol. XXI., 

pp. 218 -221.” 

163a. Action brought against all — Successful de- 
fence by one —Unsuccessful defences by 


others.] — In an action for In’each of contract 
brought against A., B. \ C. as joint con- 
tractors, A. set up the dclcnec that pltl. had 
not performed lus part ot the emit raid . It. \ 
C. set up other delenees which billed. The 
judge derided that A. ha\ing established an 
effective delence, the action hided as against 
hnii, but succeeded against It. A. C. : lldil : 
B. <V C. though they had not pleaded it, were 
entitled to the houeiit of a delence set up b> 
A. which went to the whole cause ot action, 
A: the action tailed altogether. 

Whore the ot. has before it a tact common 
to the whole contract A: not involving 
statutory illegality, it is bound to take notice 
of that fact as applicable to every joint 
debtor whether he lias pleaded it or not. 
There can only be one judgment against joint 
contractors, except upon a matter pec iilinr 
to one of the contractors. - Piiue r. Rjchyri)- 
son, LI 927 J 1 K. B. I 18 ; 96 E. J. K. B. 12 ; 
136 L. T. 101 ; 70 Sol. Jo. 1023, ('. A. 

165. Add. Annotation : — Consd. United Dairies v . 
Public Trustee, [1923] 1 K. B. 469. 

192. Add. Annotation : Refd. Ilardie A Earn* i\ 
Chiltern (1927), 90 E. J. K. B. 773. 


pact ii cfct 9 citr cbtt o c t»\vo covenant ors jointly, the diselaiinei 
FART II. SECT. 2, SUB-SECT. 2.- E. of one ot them, to which the eov oiuntoi 

130 iii. ItiHcluimer by om .\ — If not also a part}, docs 1101 convert it 

a contract purports to bo made with into a contract with the other 6i entitle 
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him to sue ulone, even though the 
punt eov ennui m who I»uh diselaimod 
is an jnlunt. Uswi/n r. Husks sill, 
11027] N. Z. L. It. 1G7. -N.Z. 



Cases 197--418a. English and Empire Digest Supplement, 


197. Add. Annotation : — Reid. Key v. BastirL 
[1925] 1 K. B. 650. 

909 Add. Annotation:-— Consd. York Glass Co. 
v. Jubb (1925), 42 T. L. R. 1. 


272. Add. Annotation : — Reid. Edwards v. Porter, 
McNeall v. Hawes, [1923] 2 K. B. 538. 

273. Add. Annotation: — Mentd. Cockbum v, 
Smith, [1924] 2 K. B. 119. 


Part III. — Formation of Contract. 


278. Add. Annotation : — Mentd. Jones (Holloway) 
v. Woodhouse, [1923J 2 K. B. 117. 

297a. Offer & acceptance — Though In pursuance 
of unenforceable agreement.] -Rose & Frank 
C o. v. Crompton (J. It.) & Brothers, Ltd., 
No. 4, ante. 

345. Add. Annotation Mentd. Catton v. Ashwell 
& Nesbit (1927), 1 I T. 1,. It. 130. 

396. Add. Annotations : — Retd. Jones (Holloway) 
v. Woodhouse, |1923] 2 K. B. 117. Mentd. 
Bradford Price (1923), 92 L. J. K. B. 871. 

418a. — — “ Orders to be acknowledged 

by return. ”} — J lefts.’ departmental manager 
orally agreed on their -behalf to buy 
certain goods from pltf. & signed an order 
form on which was printed the clause, 


“ orders to be acknowledged by return,” 
but this term had not been orally agreed 
no acknowledgment was sent to defts. 
In an action for breach of the contract defts. 
pleaded that there was merely an offer & 
no contract, as the only document contained 
a clause which had not been agreed : — Held : 
(1) the words on the order form, 44 orders to 
be acknowledged by return,” were not 
intended to be words of contract ; (2) the 
words 44 by return ” related only to the time 
within which, & not to the method by which, 
acknowledgment was to be made, & therefore 
there was a concluded contract, & pltf. was 
entitled to recover. — Willis v. Baggs & 
Salt (1925), 41 T. L. R. 453 ; 09 Sol. Jo. 
543. 


PART II. SECT. 6, SUB-SECT. 2. 

238 xvi. — — ] An ngroeincul 

hot worn a dealer m nutoiunhilrs U the 
maker t hereof, providing fh»»l it hiiouid 
bo count mod ns an agreement between 
tlio dealer signing it A’ all other dealers 
“who lm\o signed a similai agm‘- 
nient //(/</: to hung about a 

contractual relationship between such 
dealers m\ol\mg ail obligation foi 
broaeh ot wldeli an action would lie 
by one dealer agaust another who 
signed such agreement. -MoGayne ll 
v. Mahkh McLaui’V Moiorm, Lm.. 
[1926] 1 J). L. ib 282. 111)2(51 I 
W. W. U. 3.03 ; 36 B. (\ It. 3(51). CAN 

PART III. SECT. 1. 

■k. Contract subject to approval — 
Effect of approval,} W hid : the elleet. 
of a clause m a contract, which made 
the agreement subject to the approval 
of the Govcrnor-Ocnoral in Council, 
was to suspend the contrunt pending 
the giving of such approval. A upon 
such approval being given the conti act 
took effect A became enforceable. — 
Hanks Pkntnhula Electric-Power 
Board v. Akauoa Borough Council, 
111)23] N. Z. L. It. 880.— N.Z. 

SuffLcitncy of approval.]- 
A contract contained a provision that 
it should be deemed executed A become 
binding only when approved by the 
proper olllcers of the vendor co, 
Bonouth the signatures of the con- 
tracting parties u form of approval 
was signed by certain persons as 
managers. There was evidence that 
they occupied these positions, but no 
ovidoneo that they wore the proper 
officers of the vendors for approval of 
tlio contract: — Held: approval could 
be shown by the subsequent conduct 
of the vendors. — General Supply C’o 
ok Canada t>. O’Neill Morion 
Machinery Co„ f] 1)2 i ] 2 1). L. K. 
183 ; 1 W. W. It. 1047 — CAN. 


PART III. SECT. 2. SUB-SECT. 1.— 
C. (a). 

328 i. What amounts to — Counter 
offer .] — Specific counter offer or re- 
jection puts an end to an offor.— 
Siiaw v. Jones. [1924] N. Z. L. It. 
1133.— N.Z. 

328 ii. — ■ .} — I)oft , through 

his agent, sent pltf. an offer to sol] him 
land for $1,800 ou terms. Pltf. wired 


the agent : “Send lowest cash price. 
Will gi\e $1 ,600 cash. Wire.” The 
agent replied by wire : " Cannot 

reduce price. ” 1’ilf. then wrote 
accepting the offer : — Iletd : tho tide- 
gram reading “ Cannot reduce price ” 
was a renewal of tho original offer, not 
merely a rejection of pltf.’s counter 
otter, A pltf.’s ueceptanco of it com- 
pleted a contract of sale. — Living - 
htonic v. Evanh, [1925] 4 D. L. It. 
701) ; 111)25] 3 W. W. R. 453.— CAN. 

PART III. SECT. 2, SUB-SECT. 1.— 
C. (o) I. 

337 viii. .] — VThoro a document 

was no moro than an offer A was 
witiidiTLWn before acceptance : — Held : 
(horn was no contract. — Goodisov 
Tiirkhiiur Co. v. Doyle (1925), 57 
O. L. It. 300.— CAN. 

PART III. SECT. 2, SUB-SECT. 2.— A. 

366 vi. Intention to discuss 

firms with third party. J — Whore parties 
have discussed terms, but one beforo 
finally accepting them intends to 
dismiss tho matter with others : — 
Held: there cannot be said to be a 
binding contract. — Carbon Coal A 
Clay Co v. Nanoose-Wf.llinoton 
Collieries, 11923] 1 D. L. R. 1160. — 
CAN. 

366 vli. .] — Paterson (A. 

A id. Ltd. v. Highland Hy Co., 
11927) S. C. (11. L.) 32.- SCOT. 

370 xiii. Acceptance stating 

understanding of offer made .}— Tho 
Halifax Graving Dook & plant woro 
wrecked by explosion in 1917, & in 
Jan. 1918, the Canadian Govt, passed 
an Order in Council providing that the 
work of repair should be entrusted to 
applts. on the oondition ( inter alia) 
that tho latter should contribute the 
amount of insurance it carried A the 
Govt, pay tho balance. A letter was 
sent to the co. enclosing a copy of the 
Order & stating “ an agreement is 
being prepared & will bo submitted 
shortly for signature,” but no agree- 
ment was over executed. Two days 
iater the co. wrote to the Minister of 
Public Works that the terms of the 
Order were satisfactory & adding, ” but 
in order that all will bo quite clear our 
understanding is that wo are to assign 
our insuranoes & policies to the Govt., 
& that the temporary buildings now 
being constructed ore to be replaced 
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by permanent buildings of the same 
kind os the original ” : — Held : tho 
letter of the co. to the Minister did not 
contain an unqualified acceptance of 
the terms sot out in tho Order in Council. 
— Halifax Graving Co. v. R. (1921), 
62 S. C. R. 338.— CAN. 

370 xiv. .]- t Jan ada Perma- 

nent Mortgage Corfn. v. Barnyrd 
(Sat»k.), ( 1926 j 1 1). L. R. 153.— CAN. 

sm. Time far — Time limited by 
contract .] — Whero applt. had not noti- 
fied Ins acceptance within the fixed 
time, & in tho absence of proof that 
rosp. had waived liis right to demand 
definite written notice as stipulated : — 
Held : there was no valid acceptance, 
— Laws v. Rutherford, [1924] App. 
D. 261.— S. AF. 


PART III. SECT. 2, SUB-SECT. 2.— 
B. (b) ii. 

sn. Delivery of goods — Before time 
laid down in order. J — Applt. sent an 
order on June 7 to resp. to send him on 
hire a binder, to be delivered on or 
about Oct. 1. Tho order contained a 
term that it was not to bo binding on 
rosp. until received & ratified in 
writing or by actual delivery of the 
goods to applt., H that the order might 
be cancelled by applt. giving notice 
to rosp. by registered letter at least 
thirty days prior to date for delivery, 
with a proviso that if prior to that date 
or six months thereafter applt. ordered 
a binder from any other person, resp. 
might by registered notice revive the 
order, & doliver tho binder within 
thirty days. An agent of resp. was 
told by applt. that he wished to cancel 
tho order, as he was buying a 
harvester, & the agent notified resp., 
but no notioe was given by applt. to 
resp. On Sept. 2, resp. forwarded 
by rail a binder to applt., & wrote 
him stating that the binder bad been 
forwarded per rail. The machine 
arrived, & applt. refused to take 
delivery, but admitted he had received 
the letter : — Held : the letter did not 
amount to a ratification of the order, 
& a delivery on Sept. 2 did not neces- 
sarily imply a delivery pursuant or 
roferable to the stipulation in the 
contract for delivery on or about 
Oct. 1, & there was no ac cepta nce of 
the ordor. — Blackett v. Clutterbuck 
Brothers (Adelaide), Ltd., [1923] 
S. A. S. R. 301.— AUS. 



Vol. XIL— Contract. Cases 429a— 646b, 


429a. What amounts to — Offer of house & 

“ furniture ” — Acceptance of house & “ fur- 
niture Si fittings as it stands.**] — Pltf. having 
an option from deft, to purchase a freehold 
house” with furniture for £4.000,” wrote 
accepting deft.’s offer to sell the house “ with 
the furniture & fittings as it stands ” : — Held : 
there was a concluded contract between 
pltf. Sc deft. — G offin v. Houlder (1920). 90 
L. J. Oh. 488 ; 124 L. T. 145. 

437. Add. Annotation : — Foild. Willis v. Baggs & 
Salt (1925), 41 T. L. It. 453. 

448a. .] — Willis v . Baggs A Salt, No. 

418a, ante . 


465. Add. Annotations : — Consd. Schiller v. Peter- 
fl^24] 1 Ch. 394; Phipps (Northampton 
& Towcaster Breweries) v. Rogers, [1925] 
1 K. B. 14. 


466. Add . Annotation : — Refd. Braksnear v. Bar- 
ton, [1924] 2 K. B. 88. 

478. Add. Annotation : — Consd. Rawlinson v. 
Ames, [1925] Ch. 96. 

480. Add. Annotation ; — Refd. Edwards v. Porter, 
[1925] A. C. 1. 

487. For “ Question of law — Not question of fact ” 
in the catchwords read “ Whether question of 
law or fact.** 

487a. .] — Where a contract is made, not 

m express terms, but is to be collected from 
a variety of letters between the parties, it 
is for the jury, A not for the ct., to determine, 
with reference to the situation A intention 
of the parties, whether a contract has 
actually been completed. — Richards v. Hay- 
ward (1841), 2 Man. A 0. 571; 2 Scott. 
N. li. 670 ; Drinkwater, 136 ; 10 L. .7. C. 1*. 
108 ; 133 F. R. 875. 

488. Add. Annotation : — Mentd. Slack v. Leeds 
Industrial Co-op. Soc., [1923] 1 Ch. 431. 

489. After the cross-references following this case 
insert “ Construction of contracts by corre- 
spondence.]— .See Deeds, Vol. XVII., p. 245. 
Nos. 588-592.” 


492 .Add. Amiotaiion : — Foild. Chillingworth v. 
Esche, [1924] 1 Ch. 97. 

496. Add. Annotation Refd. Chillingworth v. 
Esche (1923), 129 L. T. 808. 

504a. Lease “to be drawn by counsel.**] — 

Sturgjon y. Painter (1608), Noy, 128; 74 
E. R. 1092. 

Term *11011 d. lfistwick v. Way (1787), 1 


511. Add. Annotation* : — Refd. Chillingworth v. 
Esche, [1924] 1 Ch. 97; Keppel v. Wheeler, 
11927] 1 K. B. 577. 

514. Add. Annoiatioy\ : — Refd. Chillingworth v. 
Esehe (1923), 129 L. T. 808. 

531. Add. Annotation: — Refd. Chillingworth v. 
Esche, [1923] 1 Ch. 576. 

534. Add. Annotation: — Refd. ChillingwortL v. 
Esche (1923), 129 L. T. 808. 

540. Add. Annotations: — Apld. Chillingworth r. 
Esche, [1924] 1 Ch. 97 ; Lockett v. Norman- 
Wright (1924), 69 Sol. Jo. 125. Refd. Nevile 
Reid v. I. R. Comrs. (1922), 12 Tax Cas. 515. 

540a. .] — An agreement subject to con- 

tract is merely in the stage of negotiation 
(Nargant, L.J.). -Keptel v. Wheeler, 
119271 1 K. B. 577 ; 96 L. .1. K. B. 433 ; 136 
L. T. 203, C. A. 

545. Add. Annotations: — Consd. Ohillingworl h v. 
Esche, [1924] 1 Ch. 97. Apld. Inwkott 
Norman- Wright (1924), 69 Sol. Jo. 125 
Refd. Nevile Reid v. 1. R. Cumrs. (1922), J2 
Tax Cas. 515. 

546a. “ Subject to suitable agreements being 

arranged between your solicitor & mine.**J — 

The words ** subject to suitable agreements 
being arranged between your solr. A mine ” 
are indistinguishable in their effect from hueli 
words as “ subject to formal contract,” 
” subject to contract,” or “ subject to proper 
contract to be prepared by the vendor’s 
solr.,” A do not import a binding agreement 
between the parties.- Lockett v. Norman- 
W RIGHT, 1 1925) Ch. 56; 91 L. J. 01 1 123 ; 
132 L. T. 532 ; 69 Sol. Jo. 125. 

546b. “ Subject to a proper contract to be 

prepared by the vendor’s solicitors.**] — By 
a document of July 10, 1922, the purchasers 
agreed to purchase certain freehold land A 
a nursery from the vendor “ subject to a 
proper contract to be prepared by the 
vendor’s solrs.” A acknowledged having paid 
£210 “ as deposit A in part payment of the 
said purchase-money.” Completion was 
fixed for Nov. 3. The purchasers signed the 
document Ac the \endor added A signed a 
receipt for the deposit confirming the sale. 
A jmiper contract was subsequently prepared 
by the vendor’s solrs., approved by the 
purchasers’ solr., executed by the vendor, A 
tendered to the purchasers lor oxoculion. 
The purchasers, however, refused to sign it, 
declined to proceed with the transaction, A 


PART III. SECT. 2, SUB-SECT. 2.— D 

v *6. .] — Deft., through hi 

agfent, offered pltf. 300 tons of hay a 
122 per ton. Pltf. accepted, & th< 
a«pnt wired his principal asking tha 
shipment be rnshed. Deft. rcplioi 
that he could not conllrm the orde 
for immediate dolivory, but wouh 
book for delivery the last of th 
month : — Held : a contract valid ii 
law waa then completed, & deft 
could not subsequently vary it b' 
demanding a deposit of $2 per ton as ) 
condition of shipping. — Ballam v 
Hatfield (1922), 65 N. 8. It. 508.- 
CAN. 


PART III. SECT. 2, SUB-SECT. 3.- 
B. (b). 

*o. At place of posting — Contra * 
under Farm Implement Art, It. S. S 

192 0 (e . 128).] — Ellakd r. Wateklo 
Manwacturixg Co., f 19261 3 D. L. P 
207 ; [19261 2 W. W. It. 294; 2 
Sask. L. R. 601. — CAN. 


PART III. SECT. 2, SUB-SECT. 4. 

479 v. Acceptance by trli - 

gram — Fresh term inserted xn letter of 
confirmation.] — St. Denis v. Western 
Products, Ltd., L1923J 3 W. W. It. 
858.— CAN. 

489 hi. Effect of corrtspondi nee 

coupled with conduce — Substantial part 
of goods delivered.] — Held: a contract 
was established whereby pllfs. became 
bound to deliver the remainder of the 
goods. — H amilton Gear & Machine 
C o. v. Lewis Brothers, (1924] 3 
D. L. R. 367 ; 54 O. L. It. 585.— CAN. 

PART III. SECT. 2, SUB-SECT. 5. 

490 x. .] — Where a proposal to 

manufacture certain steel rails was 
accepted in writing by the party to 
whom it was sent, such acceptance 
stating that it would be followed by 
a formal contract, & whore it appeared 
that the formal contract was Intended 
solely to embody the agreement already 
arrived at : — Held ; in such a case, 
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looking to the intentions ol the purties, 
the contractual relatj ns hot ween 
them should be regaided us based 
upon the terms so agreed upon, — 
Dominion Iron A Steel Co. v. J* 
(1929), 67 D. L. It. 609 ; 20 Ex ch. O. It. 
245.— CAN. 

f i. .] — An option for sale 

read as follows: “Mho owners agree 
to give H. the option to puieliuse Hu 
lands herein leased at any time within 
the period of lease for $26 per aeic, 
$2,000 cush & the bulauet at six per 
cent, interest & half oiop payments, 
by agreement to bo diawn up ” : — • 
Held : the woitls “ by ugt cement to bo 
drawn up ” hud the same client as tho 
words “ sublet to an agieement to bo 
drawn up,” tc, since the agieement was 
to bo on the crop-payment plan, tho 
ct. could not supply the details neces- 
sary to complete it, 5c the option did 
not of itsell constitute an enloiceublo 
contract. — Booal'ieh t». IIazlk, 11925] 
4 D. L. It. 948 ; 11925J 3 W. W. R. 
677 ; reveg. 19 Sask^L. U. 417 ; 11925J 



Part IV. — The Statute of Frauds. 

769, Add . Annotation Reid, Frunco-Hriiish i 772. Add. Annotation : — Refd. Monnickcndam v 
►Ship Store Co. r. Compngnie drs ('hnrgrws l Idealise (1923) f 39 T. 1 j . It. 415. 

Franchise* (1926), 42 T. L. JC 7 X>. / 775 . Add. Annotations : — Refd. Newman v. Slade , 


PART III. SECT. 3, SUB-SECT. 1. 

pi. /''ml arc 1o read over 

U'hoh contrail. 1- Where a purchaser oi 
a largo hum implement does not- read 
English, Farm Implement Act, 11. H. S , 
11120 (e 128), b. 18, is not compiled 
with unless the whole contract ih read 
over A explained to him in Ins own 
language, even though he understands 
some English A, after the whole con- 
tract lias been read to him in English, 
those portions of it which he says lie 
does not. understand in English arc 
read over A explained to him in his 
language, & he says he understands 
it all. — Advance Kumkly Thresher 
Co. v. Yokua, 110201 3 i). L. 11. .*)J 7 : 
ill)2(!| S. (' It. 307 — CAN. 

664 i. What amounts to consensus ad 
idem — Contract of sale silent as to time 
d> made oJ payment. 1 — Hefts, having 
ralitlcd by telegram a contract made 
by their agents, afterwards attempted 
to repudiate it on the ground of an 
alleged variation in the terms of the 
bought note as to the time of delivery. 
Defts.' letter of repudiation to their 
, -.e terms as 

to the time for payment us a condition 
of accepting the alleged variation: — 
Held: the contract was complete not- 
withstanding tliut the particular mode 
or time of payment was not stated. 
— Campbell r. M viilek (1919), 43 

O. L. It. 396 ; 14 0. W. N. 348 ; affd., 
16 0. W. N. 339- CAN. 


PART III. SECT. 3. SUB-SECT. 2.— 
C. (a). 

699 1. Contract voidable .] — An agree- 
ment in writing by a wife to the provi- 
sions of her husband’s will in lieu of the 
statutory provisions : — Held : to have 
been obtained by duress & not a bar 
to her application for relief under 
Devolution of Estates Act, 11)20, s. 24. 
— lie IJiuiflAW’s Estate, 111)24] 3 
W. W. n. 807. — CAN. 


I PART 111. SECT. 3. SUB-SECT. 3.— 
' A. (a). 

611 vl a. .] ItAGIIUNATII IbtA- 

8A1> V. Sakju JiiAHAD (1023). L. It. 
61 Ind. App. 101.— -1ND. 

PART III. SECT. 3, SUB-SECT. 3.— B. 

696 i. Onus on party alleging— Unless 
transaction prund facie unconscionable. 1 
— -ItAUlJONATll PltASAll V . fc>ARJU 
Krasad (1023). L. It. 61 Ind. App. 101 

—IND. 

PART III. SECT. 4, SUB-SECT. 1. 

747 ji. 1 /hid . an agree- 

ment l>,\ a oo. t o repurchase shares was 
established, as the conduct of t lit* eo. 
was quite inconsistent with uuy other 
reason than that it intended \ agreed 
to repiu chase the shares — Clarke r. 
L\\«.^ A Koddis, Lip. ( 1 020), 37 
M C It 77. -CAN. 

PART III. SECT. 4, SUB-SECT. 2.— C. 

I u i. Contract to dig will .] — 

When a parly contracts to bore a well, 
I uni. « ♦»*«« ho paid a 

proportion of the price if it is a dry 
hole, there is an implied promise to go 
the distanoo his machinery will bora, 
A if because of a rock he does not go 
that distance it is not a “ dry hole,” A 
he is not entitled to payment. — 
Winkler & Martin r. Hutton, [1920] 
2 W. W. It. 982 ; 13 Sask. L. It. 335- 
CAN. 

-.1 — Whero a hole is 
caving in & rendering it dangerous 
for him to work, & a well -digger 
abandons the work without having 
obtained w r ater & without having gone 
to tho full depth of his machine, ho 
is not entitled to paymont for the 
work already performed. A well-digger 
knows, & must be held to have assumed, 
these risks when ho has not iu his 
contract protected himself against 
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such contingencies. — Savipan v . Lap- 
lante. II 1)24 J 3 J>. 1j. It. 1089 ; 2 

W. W. it. 1222.— CAN. 

u iii. f1 ontract for removal of 

night soil — Special provisions as to 
cleansing.] — lhld : the contract was 
one entire contract A every provision 
in it for strict cleanliness A ’ " — 

W'as of tho very essence be i 
contract. — Hunter a. West Maitland 
Municipal Council (1923), 23 S. It. 
N. S. W. 420.— A US. 

PART III. SECT. 4, SUB-SECT. 2.— D. 

c i. .] — Anpf.rhov r. McIntyre, 

[1925] 3 1). L. It. 918.— CAN. 

c ii. -lgrti mi nt to tin on d* irorh 

farm in consideration of fat In r promising 
to dtvtsi farm.] Hi Id: the lather 
having pie\ anted the son from pel - 
forming the work contract ed toi A. 
discharged him from service. the son 
was entitled to recover on a quantum 
urn mt for the work done b> ium A 
, money A materials Punished. Ken- 
ton r Kenton (1925), 

| 350. CAN. 

t'ompeue p. 355, case f 

PART IV. SECT. 1, SUB-SECT. 5.— A. 

770 i. Partnership agm mi nt. J — A 
contract fora partnership to lust longer 
than a year is within Stut. Frauds. — 
Hofi wvn r. Coiikn (.Man.) (1914), 27 
W. L. K. 127.— CAN. 

sp. Agreement to be 'performed before 
fixed date — Fixed ante more than 
one year from agreement — Effect of 
renewals.] — In 1921 deft, promised to 
marry pltf. at a date not later than 
May, 1923. The promise was renewed 
from tune to time up to May, 1922 : — 
Held: tho contract was one to bo 
performed withm a year, & a memo- 
randum in writing to satisfy Stat. 
Frauds was unnecessary. — Cyr v . 
Dufault (1923), 65 O. L. It. 90. — 
CAN. 



Vol. XII. — Contract. Cases 776— 914. 


[1926] 2 K. B. 328. Mentd. Br&kspe&r 
Barton, [1921] 2 K. B. 88. 

Add. Annotation : — Expld. Scott v. Pattison, 
[1923] 2 K. B. 723. 

Add, Annotation —Mentd. Hall v. I. 3?. 
Pomis. (192b), 135 L. T. 750. 

Add. Annotations : — As to (3) Consd. Re A 
Bankruptcy Notice, [1924] 2 Ch. 70 Refd. 
Rawlinson v, Ames (1924), 69 Sol. Jo. 142. 

Add, Annotation : — As to (1) Refd. Agucultutal 
Wholesale Soe. v, Biddulph A District 
Agiicultuial Soc., [1925] Ch. 709. 

Add Annotations : — Consd. Jacobs v. Batavia 
& Geneial Plantations Tiust, [1921] 1 Ch. 

287. Refd. Michael v. Phillips (1923), 130 
L. T. 142. 

' 841. Add. Annotations . — Consd. Jacobs v Batavia 
A General Plantations Trust, [1924] 1 Ch. 

287. Refd. Michael v. Phillips (1923), 130 
L T. 142. 

844. Add. Annotation: — Refd. Michael t. Phillips 
(1923). 130 I, T. 142. 

845. \n notations bor ‘ Refd. Ihilbut Smiioiis 

i But kh ton [101 V ( 30 nul * Dbtd. 

Ihilbut, S\mems i Buckle ton, 1PM {] \ ( 

>0 

Add Annotation: — Refd. Collins v Hopkins, 
[1923] 2KB 017 

845a. Parol warranty to let for certain pur- 

poses.]— 1 ’It f , in an action for damage s ioi 
hi each of wan ant> in connection with tlu 
letting to him of ccitain premises, alleged 
that as a basis of negotiations which cul- 
minated in an agieemie nt in writing whertb} 
dcits agreed to let A pltf agreed to take* the 
picimscs in question, (lefts \erbally war- I 
ranted to let the premises for (lane mg 
purposes Dells, had no power to let tile 
pie mists for sutli purposes without the con- 
sent of tlu super ioi lundloiel, A such eonsemt 
was nevci m tact obt line cl Pltf took pos 
session under the agre*ernt nt A expended con 
hielerablc sums m alter atums A now claimed 
to reeoxci the amount of 6ueh expenses less 914 
the sums rceeivtd bv him dining Jus pos 


session of the premises. There was no 

fraudulent misrepresentation : — Held : pltf 
had failed to establish tlie alleged parol 

| agreement, & e\ en if the evidence had 

| established that before the contract was 

' entered into pltf. had asked whether the 
promises could be let for dancing & had been 
answered m tlie affirmative, it would only 
have been exidence as to the subject matter 
of the contract & could not control, vary, or 
add to tlie teims of the written contract. — 

, CuAwroRD v. Win ik Cn y Kink (NnwcAsinr - 

I on-Tynh), Ltd (1913), 29 T. L H. 318 ; 57 

Sol Jo. 357 ; 77 J. P. Jo. 111. 

I Implied warranties.] — See, generally , 

1 Landlord A Tpnant, \ ol XWT pj> 17b 
1M 

I 859. \dd i nnolntion Apld. Pan Smith ? 

Messeis (PUT) 1 1 r l 1 It IS 

862. 1 dd. Annotation * - Refd. Rc A Bankiuptey 
Notice, [1921] 2 01i 7b. 

888. 1 dd Annotation : Is to (2) Refd. Chilling 
worth v Esc he* (1923), 129 L. T. 80S 

892. Add Annotation . —D istd. McDonald e Nash, 

1 1 921J A C (>25 

893. \dd Annotation . Refd. Me Don dd v Nash, 
[1931] A C 025 

900. 1 dd 1 min/ahoti Consd. Pari Smith i 

Me sse is ( 1 937 ) II T I It is 

900a. Contract rectified by couit On ground of 
mistake.] — ANlieie owing to a mistake com- 
mon to both puties to a contract in wilting 
it does not express the tine baigim be twee n 
the patties, the et in h ngland has pmsdie 
turn, sine c Jud Aet, 1S73 (e <><> ) to net if y 
the eontimt A to older specific pe t lot mane e 
ot it is lee tilled, dt hough ip lit tioni the 
1 1 < title d eontii 1 then is no me nioiandum 
to satislv Nt it 1 i mds II S \ v Moicm 
lm iKs, Lid, | 1921] A ( I9h; 93 L ,1. 
P ( 4b , J *0 \j T J29 , o0 T. \j H 72 k 
P ( 

1 <td \nnola(t(n Consd. Cohen / line lie 
( 1 92b), 95 L 1 k B 917 


PART IV SECT 1. SUB-SECT 5 - 
B (a) 

st t (/re count for pnrlnc rdup 
Tor t nthfnnU juriod ] A wntten ton 
tiact which pi oxides fen the eon 
tinuume of a paitncisliip from itH (lute, 
until dibbolve d by mutual conhtut 
unltbH prexioubls de tciinme <1 bv a 
spe r lfu ef notue, is not an ague men! 
that is not to lie peifoirnid witluri tlu 
hpaee of ono xcai fiom the m iking 
w lthm Inst i unit nth Act, J ‘>1 i, a 228 
Omni Si i L (1922] \ Jj It »t»l , 28 
Aigus L It lib, 44 A L i 1 — 
A US 

PART IV. SECT. 1, SUB-SECT 5 — C 

806 u S 7* T)ie h>o\ r lugiis 
(1871) U L l' It 111 —CAN. 

812 i 7 v ( minit arc n f ill a mu 

an I V contiuct to seixc foi one u u 
he htrvicc to commence on the dn 
e(\t ivfttr that on which the c online l 
> mode is not a ee»nt nut not to It 
eiloimod within a u within sf it 
frauds h 4 — Hi in h » kieu/ 


020 li J— V c out i ic t ioi 

service, unelci wlneh dett is to lecene 
$700 a >eai to be increased per xeai 
until it leacheb $1 000 is n (out iuet 
not to bo performed within a \eai 
witiun stat Frauds — 1 eiRe.juHt v 
OMlLIIN (1800) 40 \ ^ k 21 > 

CAN. 

J.S. 


823 u — Short willing ofjiu 

went — ( ommrnumcnl <1 Urmniutim 
' not stoti U J H(ld the cemliiet wees 
one ioi he i vie ib not to be pciimnnd 
within one \«ni from the milling 
theicof A therefore e line within the 
statute Hui v I.OJ ihionj (102 J 

| N / L h 010- N Z 

PART IV SECT 1, SUB-SECT 7 

838 i 1 romisc to pun dthl (f an Uni 

— S ubsujucnt i rid it ijiun It 

«v principal dcblcn A of entire J 
Jfcld ab to goods hujiplu d be lent the 
aliened piomiw , the piomibi was one 
to answer lot the debt ol unothei A. 
undei fatat I randH waH une nloiec el le 
because of the ubhenre ol a memo 
iundum in willing t » support it , I ut 
uh to giods bupplnd subheciiic ntlj . 
although tho account w«h continued 
m the hujei u name, it w ib estahlibhed 
) that tho hurcty became On pun 
cipal debtor A, tho goods wen nip 
pin el on bin account, A. no memo 
ittiidum jri writing was icriuned to 
cnfoico the claim — II uimin A Mai 

'Till WH i Si i s/ i II f I «» > i I <1 7) I 

170 10 feibk h K 474 , [1923] 1 

\\ W It 1281 —CAN 

PART IV. SECT 2, SUB-SECT 3 —A 
j 900a i ( onlrcicl rutijud bu couit] 

— \h agamat a defence of Stat J raudw 
tho ct has no powei to nfoim £ 
writing A then decree bpccihc per 
formancc of it as iefoime d Swin/irt 

35” 


i ( 1 1 \m i it (I 12 ) 1 o J J /() 

CAN 

&u (Pel i in ( nine il | 7/ Id un 

Oielu m ( otiiich ought te> be lignekei 
en i Millie n nt ixpiebhion in wilting of 
un igieement t e* pu\ on tin pail of 
the ( ie»wn 1 AMAltltl A ( ei t h , 
|J 12 1 lxeli C J{ J'" J CAN 


PART IV SECT. 2, SUB-SECT 3 B 

ib ( n! tad 7i(t absolute Ip rum 
vised l lie {ted ia nation oj terms \ 

Deft n age nth m A , on Oe t II, JO 14 
bligiuphid to deft in liiihinibH m 
<> that tluv hud bole! to pltfs i i u 
le» id oL ojiple s foi hhipinint on opt nmg 
ol navigation On Oet 10 tU ft 
anhwe n el ace pting On that einx t J., 
igcnts bent (lift a bought note. 
Mating tlie teimnof conhnci in m Uie 
telegiam with uddit lonb On Oct -0 
(lift wiotc to the age nth J will 
, letuin conti ut uh I iinel pm have 
1 worded eontioet opening of n ivign 
lion 1 *J 1 » * J will not accept eontiuct 
on these UtniH unicbH the \ will jiuy 

if tho teiniH of tho contract had not 
buillcientJv ai>pcai(d by tho telegrams 
A the bought note , the lotte r of Oet 20 
would iiavc suppJie cl a buffle lent memo 
landum to Hatihfy Jstat I raudb, 
although it contained a icpudiation 
of the conti xct — Cami hi i l a Mahli h 
(J 010), 1)0 L I i‘J » 1 1 O W N 

118, ajjd , 1 r » O W N 310 CAN. 
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923a. Agreement to remain in force so long as 
another agreement continued.] — Defts. agreed 
in wilting to purchase from pltfs. all the 
stoles that they required in the United 
Kingdom for their vessels, pltfs.* profits on 
the net price invoiced by the manufacturers 
to pltfs. to be discussed every six months, & 
the agreement was to remain in force as 
long as another agreement between a third 
co. Ac defts. continued. This other agree- 
ment had been previously made on the same 
day, but it was not signed till the following 
day, Ac it was to remain in force for ten years 
unless certain payments were sooner made. 
Alter observing the agreement with pltfs. 
ior five months defts. repudiated it : — Held : 
flic two agreements were sufficiently con- 
nected to enable the second to be read with 
the first, Ac St at. Frauds did not prevent 
pltfs. from contending that the first agree- 
ment was to last for ten years. — Franco- 
Bkjtihh Ship Store Co., Ltd. v. Compagnie 
dks Ciiaugeurs Francaise (1920), 42 T. L. 11. 
735. 

924. Add, Annotation : - Refd. Franco-Brii i&h Ship 
Store Co. r. Compagnie des Chargeurs 
Francaise (1920), 42 T. L. 31. 735. 

930. Add, Annotation : Refd. Cohen v. Itoclie 
(1920), 95 3 j. J. K. 33. 935. 

933. Add. Annotation : Refd. Colicn v. lloche | 
(1920), 95 1,. .7. 1C. 13. 945. 

980. Add. Annotation Consd. Cohen v. Roche 
(1920), 95 L. .1. K. 13. 915. 

983. Add. Annotation : — As to (2) Refd. Chilling- 
worth t\ Fsche (1923), 129 L. T. 808. 

999. Add. Annotations : — As to (2) Apld. Chilling- 
worth v. Esche, [1923] 1 Oh. 670. Folld. 
Monnickendnui v Lcanse (1923), 39 T. L. R. 

4 15. 

1002. Add. Annotation Refd. Chillingworth v. 
F&ch e (1923), 129 L. T. 808. 

1022a. .) On Nov. 21, 1918, pltf. paid deft. 

C16 Al received the following receipt : “Re- 


ceived of Mr. A. £10 on account of house 
being sold for £500 from Mr. N. Possession 
to be taken in six weeks after date.’* Pltf. 
proved that on Nov. 21, 1918*, before signing 
the receipt deft, verbally agreed to sell him 
his house Ac residence, N. Lodge, for £500 
with possession in six weeks, & that the £10 
was paid as a deposit on account of the 
purchase-money : — Held : the receipt was a 
sufficient memorandum of the vernal con- 
tract. — Auerbach v. Nelson, [1919] 2 Ch. 
383 ; 88 L. J. Ch. 493 ; 122 L. T. 90 ; 35 
T. L. R. 655 ; 63 Sol. Jo. 683. 

1031. Add. Annotation: — Refd. Koskas v. Stan- 
dard Marine Insce. (1927), 137 L. T. 165. 

1032. Add. Citations : — 92 L. J. Ch. 598 ; 129 
L. T. 659 ; 39 T. L. R. 576 ; 67 Sol. Jo. 
638, C. A. 

1059. Add. Annotation : — Refd. Chillingworth v. 
Esche (1923), 92 L. J. Ch. 461. 

1063. Add. Annotation : — Refd. Rye v. Purcell, 
[1926] 1 K. B. 446. 

1068. Add. Annotation : — Refd. Rawlinson v. Ames 
(1924), 69 Sol. Jo. 142. 

1074. Add. Annotation: — Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

1077. Add. Annotations : —Refd. Cohen v. Roche 
(3 926), 95 L. J. K. B. 945; Belinke v. Bede 
Slapping Co., [1927J 1 K. B. 649. „ 

1078. Add. Annotation : — As to { 1) Refd. 
blatt v. Sweet, [1923] 2 Ch. 314. 

1087. Add. Annotations :- Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945; Belmke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 

1089. Add. Annotation : Refd. Cohen v. Roche 
(1926), 95 L. J. K. 13. 945. 

1092. Add. Annotation : — Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 915. 

1109. Add. Annotation : — Refd. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 314. 

1119. Add. Annotations : — Refd. Chillingworth v. 
Esche, [1923] 1 Ch. 576 ; Monnickendam v . 
Leanse (1923), 39 T. L. It. 445. 


PART IV. SECT. 2. SUB-SECT. 3.— 
C. (a). 

923 i. Lflttr rt fining to previous 
cnrrcspotuioncc — Contract construHivt ly 
(iHsinUd to Hun tn.\ — Vendor's soli, 
wrote to imrchiiHti ’ssolr. . “ U. informs 
mu that ho lius agreed with it. for the 
sulo to him of his holding in foe- 
simple for £10,000 Under those 
circumstances wo think it would bo 
possible to icasonably limit the title." 
The no\t day purchase! 's solr., in 
acknowledging the letter, stated : 
" The simple agreement arrived at 
herein appears in the first pait of your 
let t oi, & i suggest that wo can dispense 
with any further agreement": — 
Held: the lutloi letter constituted a 
note or memorandum sufficient to 
satisfy Slat. Frauds, although the 
writer had no intention to slgu one. — 
Clonourry (Loud) v. Lafian, I192i] 
1 1. It. 78.— IR. 

PART IV. SECT. 2, SUB-SECT. 3.— 

C(b). 

f i. From purchaser to partner — 

Stating terms of purchase.] — In an 
action agaiust D., claiming damages 
for breach of contract to purchase 
bonds, a telegram from D. to his partner 
was produced saying, “ I absolutely 
bought them yesterday after our phoue 
conversation, they agreeing to our 
terms " : — Held : parol evidehoe was 
properly received to show that terms 
had been stated by D., over his signa- 
ture, that they were the only torma & 


were those referred to in the telegram, 
& the two constituted a sufficient 
memorandum witldu Stat. Frauds. — 
Doran v. McKinnon (1916), 53 S. C. K. 
009 — CAN. 

PART IV. SECT. 2, SUB-SECT. 4.— 
A. (a). 

971 I. General rule .] — A writing is 
not sufficient to make a contract of 

i mrehose of land comply with Stat. 
Trauds unless the parties to the con- 
tract are specified in the writing, 
either nominally or by description or 
reference, & in such a mannor that 
there can bo no fair or reasonable 
dispute as to their identity. A letter 
signed by a purchaser, addressed to 
persons who are the vendor's agents, but 
not mentioning the vendor, & there 
being nothing creating a contract 
binding upon the agentB personally, 
is not sufficient to make a contract 
enforceable against purchaser under 
Stat. Frauds. — Mahlkr t>. Barker, 
119241 3 D. L. R. 292; 2 W. W. R. 
796 ; 34 B. C. R. 136.— CAN. 

PART IV. SECT. 2, SUB-SECT. 4.— 
B. (b). 

1027 ii. Admission of existence 

of contract .] — Vendor's solr. wrote to 

f uirchaser’s solr. : " B. informs me 

hat he has agreed with R. for the sale 
to him of his holding in fee -simple for 
£10,000. Under these circumstances 
we think it would be possible to 
reasonably limit the title. ,r The next 
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day purchaser’s solr. in acknowledging 
the letter, stated : “ Tho simple agree- 
ment arrived at herein appears in tho 
first part of your letter, & I suggest 
that wo can dispense with any further 
agreement ” : — Held : this letter con- 
stituted a note or memorandum signed 
by purchaser’s agent sufficient to 
satisfy Stat. Frauds, although he had 
not been specifically authorised to 
sign suoh a memorandum, & in writing 
tho letter had no intention to sign one. 
— Cloncurry (Lord) v. Laffan, 
[19241 1 I. R. 78.— IR. 


PART IV. SECT. 2. SUB-SECT. 4.— 
B. (d). 

q. Read now “ 10341." 

1034 ii. Share -milking agree- 

ment.] — Held: an incomplete memo- 
randum of the terms of the contract, & 
the result was tho somo as if there 
were no memorandum at all. — Hall 
v. GOLDSTONB. [1923J N. Z. L. R. 916. 
— N.Z. 

1035 ii. Share-milking agree- 

ment .] — Hall v. Goldstonb, No. 
1034 ii., ante. — N.Z. 


PART IV. SECT. 2, SUB-SECT. 5.— A. 

to. Sale 4k resale — No signature by 
sub-purchaser. 1 — Held: where Stat. 
Frauds applied liability could only be 
established by an acknowledgment 
in writing. — Worddinoton v. Bush, 
11923] 3D. L. R. 884; 32 B. C. R. 
434.— CAN. 
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1121. Add . Annotation : — Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

1125. Add . AnnotcUion : — Consd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

1170. Add. Annotation : — Apld. Koenigsblatt v. 
Sweet, [1923] 2 Oh. 314. 

1174. Add. Annotation : — Mentd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 1 Ch. 287. 

1176. Add . Annotations: — As to (1) Consd. Be A 
Bankruptcy Notice, [1924] 2 Oh. 76. As to 
(2) Refd. Rawlinson v. Ames (1924), 69 Sol. 
Jo. 142. Generally , Refd. Houghton v. Not- 
hard, Lowe Ac Wills (1927), 44 T. L.R. 76. 

1213a. Refusal to pay for instalments until I 

whole work published.] — A purchaser con- 
tracted to purchase a series of engravings 
from pltfs., the publishers, by signing a 
circular to the following effect : ‘ Please 

enter my name as a subscriber for 1 The Cries 
of London,* to be sent to me as published, 
the price of each of the thirteen plates, 
£10 10s.’* After pltfs. had delivered the first 
four plates of the series, they called on 


deft, to pay for them, but he refused to do 
so till the entire set was published & de- 
livered i-Held : the words “ to be sent to me 
as published ” made it clear that the contract 
was an instalment contract, & not an in- 
divisible contract for the entire set, & the 
fact that the price of each plate was stated 
to bo ten guineas, wliile there was no mention 
of tho price of the whole set, showed that each 
instalment was to be paid for separately. — 
Howell V. Evans (1926), 134 L. T. 570 ; 42 
T. L. R. 310, D. O. 

1214. Add. Citations:— [ 1923] 2 K. B. 723; 92 
L. J. K. B. 886 ; 129 L. T. 830. 

1235. AdcL Annotation : — Consd. Rawlinson v. 
Ames, [1925] Ch. 96. 

1245. Add. Annotation :~ Refd. Rye v. Purcell, 
[1926] 1 K. B. 146. 

1247. Add. Annotation : — Refd. Rawlinson v. Ames 
(1924), 69 Sol. Jo. 142. 

1269. Add. Annotation :- Refd. lloystead v. Taxa- 
tion Comr., [1926] A. C. 155. 


Part V. — Consideration. 


1274. Add. Annotation : Refd. Jones r. Waring 
fe Oillow, [1926] A. C. 670. 

1285a. Promise to pay debt for which pro- 
misor not liable — Agreement void.] — 

Bkkalky v. Andrew (1837), 7 Ad. & El. 
108 ; 2 Nov. & P. K. B. Ill ; Will. Woll. & 
Dav. 481 ; 6 L. J. K. B. 199; 1 Jur. 526; 
112 E. R. 411. 

1285b. — - Promise to employ person-- NO 
obligation on promisee to act.] — Held : there 
was no consideration for the agreement. — 
Payne v. New South Wat.es Coal & Inter- 
colonial Steam Navigation Co. (1854), 10 


Exch. 283; 24 L. J. Ex. 117; 156 E. R. 
450. 

Annotation : — Refd. Kolnor v. Baxter (1800), L. R. 2 C. P. 

174. 

1299. Add Annotation: — Refd. McDonald v. Nash, 
[1924] A. C. 625. 

1383. Add. Annotation : Refd. Cohen v. Sollar, 
[1926] 1 K. 11. 536. 

1388. Add. Annotation: — Mentd. Sweet v. Wil- 
liams (1922), 128 L. T. 379. 

1421a. By agent of joint owner of chattel to 

co-owner — Part of proceeds of sale of chattel.] 


PART IV. SECT. 2, SUB-SECT. 6.— A. 

1144 ii. .] — Parol evidence 

received to show that torniH had been 
stated by a purchaser over hiH signature 
Sc were those reforred to in a telegram 
from him to Ins partner. — Doran v . 
McKinnon (1916), 53 8. C. K. 009.— 
CAN. 

PART IV. SECT. 3, SUB-SECT. 3.— A. 

1223 i. General rule.] — Where a 
person suggested to tho owner of 
mineral rights that he should transfer 
same, & said if anything came of it ho 
would givo tho owner a share, & tho 
rights were transferred without any 
other consideration : — Held : notwith- 
standing the agreement was only verbal 
& within Stat. Frauds & Mineral Act 
(B. C.), s. 19, it should ho onforoed, as 
theso Acts will not bo allowed to be made 
instruments of fraud. — Roberts v . 
Roberts, [19231 2 W, W. R. 137.— 
CAN. 


PART IV. SECT. 3, SUB-SECT. 3.— 
B. (d). 

f I. Agreement to work in con- 

sideration of employer promising to 
devise realty — Jjiabuity far services 
rendered.}— Held : the employee was 
entitled to compensation on a quantum 
meruit for work performed & services 
rendered for deceased employer . — He 
AIkston, Meston v. Gray (Sask.), 
119251 4 D. L. R. 887 ; [1925] 3 
W. W. It. 650.— CAN. 

Compare p. 352, case e ii, ante. 


PART IV. SECT. 3, SUB-SECT. 4.--. 

B. (a). 

1237 viU. .1— Tho 

act of part performance rolled on must 
he unoqui vocally referable to tho agree- 
ment. alleged. — Tilley v. Clicauy & 
Hkndkiwon (1887), 7 Nffd. L. It 
209.— NFLD. 

1237 lx. ,J — In order 

to enforce specific performance of an 
oral contract, whereby deceased pro- 
mised to dovise land to another m 
consideration of the latter working for 
deceasod until tho latter’s death, the 
acts relied on as part performance 
excluding Slat. Frauds must ho im- 
equivocuLly referable to tho contruet 
asserted. 

The fact that a son loft Ids employ- 
ment lived & worked on lus father’s 
farm for ten years without drawing 
wages : — Held : not to point un- 
mistakably to a contract by tho father 
to leave his property to the son, & tho 
alleged contract, not being evidenced 
by writing, was not enforceable . — He 
Mebton, Mebton v . Gray (8abk.), 
[1925] 4 D. L. R. 887 ; [1925] 3 

W. W. R. 65«.— CAN. 

1237 x. .] — A mother 

undertook verbally to make a will 
leaving to her son W. two farms in I)., 
& thereby Induced W. to convey his 
farm in B. to A. & to pay A. £200. 
She afterwards made a will which gave 
effect to tlds verbal undertaking, but 
subsequently revoked it, leaving W. 
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merely a life interest dn the two farms * 
— Held: there was a sufficient net of 
part performance by W. to take the 
case out of the operation of Slat. 
Frauds. - Low icy t\ Ueii>, [1027 J N. 
112. -IR. 

PART V. SECT. 1, 

1274 iv. .] A good cause of 

action cun bo founded on a promise 
made seriously A deliberately A with 
the intention that a lawful obligation 
should lie established. — Conrajue v . 
ItoiTHsouw, 1 1 019 J App. D. 279.— 
S. AF. 

PART V. SECT. 3, SUB-SECT. 2.- A. 

sd. Pronnse to allow offer of option 
to promisor.]- A promise to ullow a 
third party to offer tho promisor an 
option on shares does not eonbtitute 
n valuable consideration. — Gibson v . 
MuVeioii (No. 1), [1922] 1 W. W. R. 
161.— CAN. 


PART V. SECT. 3, SUB-SECT. 2.— 
B. (a). 

■f. Abandonment of claim .] — Where 
any question arising between the parties 
on a previous verbal agreement had 
been compromised, & tho compromise 
embodied in a written agreement : 
Held : sufficient consideration for tho 
compromise was an abandonment of 
a claim by each party. — Bilodeau v. 
McLean, 11924] 3 D. L. U. 410: 2 
W. W. It. 631 ; 34 Man. L. R. 239.— 
CAN. 
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Held: sufliciunl coti si deration for a promise* 
to deliver to the* ngent a bill of exchange or 
the equivalent amount in cash. Stkteeh v. 
Listed (1801). 7 Li. A: N. 1 ; 30 L. J. Ex. 
300 ; 158 E. R. 30*7. 

. itenolat utn . Mentd. Miles v. New Zealand Alford Estate 
Co. (is s«). 32 Cli. J). 200. 

1459a. .] — S., a customer of bkpt., a stock- 

broker, became indebted to liim in respect of 
Stock Exchange transactions in a sum for 
which bkpt., on Pec. 18, 1923, recovered 
judgment. Enter, S. became similarly in- 
debted to bkpt . in a lurthcr sum. On Jan. 1 5, 
1024, bkpt. assigned both debts to W. to 
secure £500, & eovenanted with him that, in 
the event oi his refraining from giving notice 
oi the assignment to 8., he, bkpt., would, on 
payment of the debts or any pari thereof, 
hand the cheque or other form of payment 
to W. In Mar. 1024, J., who acted as soli*, 
ior both bkpt. & \V. in the matter of the 
assignment, on the instructions of both A: 
without disclosing same, made an agreement 
with S. for the liquidation of the two debts, 
whereby 8. undertook to pay the aggregate 
amount, thereof by monthly instalments, the 
first instalments being allocated to the pay- 
ment of the later of the two debts & the 
subsequent ones to the payment of the 
judgment debt ; 8. further agreed to 

deliver promissory notes payable to bkpt. or j 
order to oo\ er the instalments allocated to the I 
Inter debt. .1. received the notes from 8. 
as agent of W., collected t lie* amounts as they 
1(41 due on the notes As paid part thereof to 
AV. A. retained the balance. After payment 
.1. returned the notes to 8. to bo cancelled 
//(/(/ ; the forbearance of W. on the strength 
oi the deposit of the notes to sue At his 
acceptance of the instalments constituted 
sufficient consideration for Hie deposit of the 
notes . — lie A\ KTliKKEii, Ex p. Nalaman, 
[192b) Uh. 197 ; 79 Sol. Jo. 321 ; sab now. 
lie AY KTi i Kit ic i > , Ex p. S.MjAM an’h Trustee, 
Tit u nt ee r. Hance, 95 L. J. Hi. 127; 134 
L. T. 291 ; [1925J 11. A i\ 1L 295. 

1460. Add. Annotation Consd. Ibirrell r. Levon 
(1929), 4'J T. L. R. 407. 

1462. Add. Annotation Refd. Hyde v. Tyler 
(1929), 42 T. L. R. 4 12. 

1475. Add. Annotation : — Consd. Allen r. Royal 
Bank of Canada (1925), 41 T. I,. It. 625. 

1525. Add. Annotation Held. Biut<41 v. Leven 
(1929), 12 T. L. B. 107. 


1527. Add. Annotations : — Refd. Burrell v. Leven 
(1926), 42 T. Li. R. 407 ; Richardson v. 
Moncrieffe (1926), 43 T. L. R. 32; Mentd. 
Greenlialgh v. Union Bank of Manchester, 
[1924] 2 K. B. 153. 

1542. Add. Annotation : — Refd. Burrell v. Leven 
(1929), 42 T. L. It. 407. 

1565. Add. Annotation : — Mentd. Re A Bank- 
ruptcy Notice, [1924] 2 Ch. 76. 

1578. Add. Annotation : — Consd. Ilyde v. Tyler 
(1929), 42 T. L. R. 442. 

1590. Add. Annotation : — Refd. TTall v. I. R. Comrs. 
(1929), 135 L. T. 759. 

1594. Add. Annotation : — Mentd. Lewis v. McKay, 
Algate v. Vugler, Clark v. Potter (1924), 93 
L. J. K. B. 840. 

1630. Add. Annotation : — Consd. Rose & Frank 
Co. v. Crompton, [1923] 2 K. B. 261. 

1641. Add. Annotation : — Consd. Brandt v. Liver- 
pool, Brazil & River Plate Steam Navigation 
Co., [1924] 1 K. B. 575. 

1659. For “ (1549) ” read “ (1850).” 

1662. Add. Annotations : — Refd. The Lord Strath- 
eona, [1925] P. 143. Mentd. Palmolive Co. 
(of England) v. Freedman (1927), 41 T. L. R. 
89. 

1701. Add. Annotation :- Refd. Re Wcthered, 
Ex p. Salaman, [1929] Cli. 107. 

1702. Add. Annotation : - - Mentd. Rc Lloyd’s 
Furniture Palace, Evans v. Lloyd’s Furniture 
Palace, [1925] Ch. 853. 

1741. Add. Annotation : Mentd. Venn r. Tedeseo, 
[1929) 2 K.B. 227. 

1837. .4(7(7. Annotation Refd. Cohen v. Sellar, 
[1929] 1 K. B. 539. 

1838. Add. Annotation : Refd. (’obeli v. Sellar, 

[ 1929 | 1 K. B. 539. 

1839. Add. Annotations : -Mentd. The Empress 
(1922), 92 L. J. P. 42; Ellis’ Trustee v. 
Dixon- Johnson, [1921J 2 Ch. 451 ; Pratt v. 
Patrick, [1924] 1 K. B. 488. 

1871. Add. Annotations : — Refd. K red it bank Cassel 
(L m. b. II. r. Schenkers. [1929] 2 K. B. 450; 
lloughlon r. Not hat'd. Lowe A W ills, [1927J 
1 K.B. 219. Mentd. Underwood r. Bank of 
Liverpool A Martins, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775. 

1877. Add. Annotation : — Consd. Rowland v. 
Divall, [1923] 2 K. B. 500. 

1878. Add. Annotation : -- Consd. Rowland v. 
Divall, [1923] 2 K. B. 500. 


PART V. SECT. 4. 

a i. - - 1 Inadequate con- 

sideration alone is not sufficient to 
lustily selling aside a settlement, tlu* 
inmlcquac> not being so gross as to 
jinne lraud ot imposition -Gissim, 
r. E VI os (T.) Co. (1911). 20 <). W. u. 
32 1 . :tO \\ . N 210 : 26 O. h. It 60. 
— CAN. 

PART V. SECT. 5. 

sk. Vh ird parti/ to be allow/ il to 
offer option. J - M. gave Cl. an option oil 
shares owned by M. in a co. ; the 
eouHidoration expressed in the option 
was (Vh agreement “ to make a similar 
proposition ”to another shareholder : — 
Held : the alleged consideration was in 
oiYoot a more promise by G. to let such 
oilier shareholder give him an option 
similar to that given by M., & such 
promise did not constitute a valuable 
consideration. — G ipson r. McVeigh 
(N o. 1), [192211 W. W. It. 161.— CAN. 

PART V. SECT. 6, SUB-SECT. 2.— A. 

1689 i. Promise to perfonn existing 


ai/rn meat.) I'ltf. agreed to build a 
f house for deft, for $6,461. When the 
house was nearly finished a fire took 
place in it, doing considerable damage. 

1 Deft, had insured tlio buildmg A 
I received $2,160 from the insurers. 

1*11 fs. effected no insurance*. After 
j the lire, deft, asked pltfs. to go on 
with A; complete the work. A: gave 
them to understand that she would 
puy over the $2,160 to them : — II dd : 

I pltfs. w r ero bouud to complete the w ork, 

| X the promise, if there was one, to pay 
for the work which it W'as thou* duty 
to do, was not binding for want 
1 of consideration.— S mith v. Dawson 
j (1923), 63 O. L. 11. 615.— CAN. 

I PART V. SECT. 12, SUB-SECT. 1. 

| 1867 i. yon -performance of condi - 

} lion.] — A condition m a special 
timber licence under Land Act (B. C.), 

J 1 90S, that no Chinese or Japanese 
. should be employed in connection i 
t herew ith is a part of the consideration, , 
i it the observance thereof is a eon- I 
<1 it ion precedent to the renewal of the 

350 


licence. — A.-G. i on Hitman Columria 
v. Brooks, Bidlakk & Co., [1922] 3 
W. W. H. 9 ; G3 S. C. It. 466.- CAN. 

si. Correspondence course in law — 
Not a qualification for practice.}— A. 
1 signed a coutiact to receive a com- 
I spoudeneo course in law. In Canada 
1 this is not sufficient to qualify a person 
to practice in the law. In an action 
for the fees agreed to ho paid : — Held : 
this insufficiency did not amount to a 
failure of consideiation. — B ulk i\ 
Bkaoner, [1923] 4 D. L. It. 81.— 
CAN. 

sm. Alteration to building — Re- 
moved under bye-law.] — Au alteration 
made to a building proved to be in 
violation of a bye-law & had to he 
removed. The owner set up a defence to 
au act ion for payment for such alteration 
that there had been a failuro of con- 
sideration : — Htld : the owner w*as 
bound to pay. — Orptieum Theatrical 
Co. v. Vulcan Engineering Con- 
struction Co., [1923] 3 D. L. R. 62.* — 
CAN. 
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1887a. Add. Citations .-—[1022] 2 Cli. 452; 92 1905. Add. Annotations Consd. ChillingworUi v. 

L. J. K. B. 944 ; 129 L. T. 024 ; 07 Sol. Jo. Esche, [1923] 1 Cli. 570. Reid. Mounicken- 

050. dam v. Iahuiso (1923), 39 T. L. It. 445. 


Part VI. — Void and Illegal Contracts. 


1938. Add. Annotations : — Generally , Refd. Sorrell < 
»\ Smith. [19251 A. V. 700. Mentd. Brimclow 
r. ( 'as. son, [1921] 1 Ch. 302; Reynolds v. ' 
Shipping Federation, 1 1 924] 1 Cli. 2S ; Thomp- 
son v. British Medical Assocn. (New South 
Wales Branch), [1921] A. C. 701 ; British 
Oxygen Co. t\ Liquid Air, 11925] Ch. 385. 

1961. Add. Annotation : Refd. Cohen r. lhu he ' 
(1926), 95 L. .1. K. B. 915. 

1971. Add. Annotation : Refd. Jnmr* v. British 1 
Cent ral Inset .. LI 927] 2 lv. Li. 51 1. 

1973. Add. Annotation : A# to (1 ) Apld. Palmolive 
Co. (ol England) v. Freed man (1927), il 
T. L. B. S6. . 

1981. Add. Annotations: — As to (]) Consd. James 
r. British General Insee., |1927|2 K. B. 511. 
Generally , Mentd. lie Frigid bach’s Fstate, 
Tibbetts v. Fiigelbaeh, [1924] 2 Cli. 318. 

1984. Add. Annotations : - Refd. Burrell v. Le\en 
(192(1), 12 T. L. K. 407 ; Biehardson r. | 
Monmeffu (1926), 13 T. J,. It. 32. Mentd. i 
<lm*nhalgh v. Union Bank of Manchester, I 
[1924 J 2 K. B. 153. 

1986. Add. Annotation:- Refd. Fmplo>ei\s’ 
Liability Assce. r. Sedgwick Folhiis (1926), 
95 L. J.K.B 1015. 

2011a. Knighthood.] —If a contract which is ' 

illegal as being contrary to public policy has 
any element of turpitude in it the parties to 
the contract are in yari delicto , & if one ot 
the parties to the contract has been defrauded 
no action, for damages can be maintained by 
the* party defrauded, even though the eon* ( 
tract is not of a criminal nature. 

The secretary of a charity fraudulently 
represented to i\ that he or the charity was 
in a position to undertake that P. would 
receive a knighthood if 1*. made; a large 
donation to the funds of the charity, A under- 
took that the title would be conferred if the I 
donation was made. 1\, relying upon those 
representations & in the belief that the 
secretary was authorised by the charity to 
give the undertaking, made a large donation 
to the funds of the charity. As P. did not 
receive the knighthood he brought an action , 


against the charity & its secretary to recover 
back the money he had paid as money had A 
received or as damages for deceit or breach 
of contract Held : a contract for the pur- 
chase of a title, ho\vo\er the money is to be 
expended, is an improper A illegal contract, 
as being against public policy, A as P. knew 
that lie was entering into an improper A 
illegal contract lie could not. recover back the 
money lie had paid from the charity as money 
had A received, nor recover damages from the 
charitj or its secretary, nor claim to repudiate 
the contract, as being still executory A recover 
back the money paid. -Pahkinson v . Uol- 
lj’Xiis of Ambulance, Ltd. A Harrison, 
11925] 2 K. B. 1 ; 93 L. J. K. B. 1066 ; 133 
L. T. 135 ; -10 T. L. It. SS6 ; 69 Sol. Jo. 107. 

{h) Agreements Hetatiny to liankrn)d\ y (Vol. XII., 
P* 2 IS). 

To tin 1 existing cross-reference, ndd ;is 
follows: - 

Agreement lor withdrawal of petition. | - 
See Bankkopti v. No. 1366a, ante. 

Agreement lor improper distribution of 
estate. | --See B\nkki i*tcs,No. I360n .ante. 

Agreements not to oppose discharge.) 
See Bankruptcy, Vol. IV., pp. 516, 517. 

Agreements for payment ot debts barred by 
discharge.) - See Bankuu pt< \ , Vol. IV., 
pp. 589-592. 

Agreements for procuring assent of creditors 
to composition deeds.) -- See Bankruptcy, 
Vol. V., pp. 1120 1 139 1 1 15. 

2028. Add. Annotation : Reid. He Lanjon, Lan- 
yon r. Lanyon, 1 1927 | 2 Pli. 261. 

2084a. Marine insurance — Not expressed in 

sea policy.] — No contract for sea insurance 
is valid unless it is expressed in a sea policy. 
The contract in this ease was a contract for 
sea insurance A, not being expressed in a 
policy, was unenforceable. 

The expression of an agreement for sea 
insurance otherwise than in a policy is a tiling 
forbidden in the public interest (Lord 
SUMNK lt). -NaGOKEMULL V. TltlToN INSUR- 
ANCE ro.. Ltd. (1924), 41 T. L. R. 168, P. C. 


PART VI. SECT. 2. 


>S. 


Nani i r. 
(11)20). 1. L 


1*. K \ \w \it 

CiANPAT I J \1- 

i. It. 7 Lull. 41 


Bn w-Slkiia 
Kim .) i way 

2 — IND. 


PART VI. SECT. 3. 

1950 iv. .] — a.-G. for 

British Columbia v. Brooks. Bidlak k 
A CO.. tli)22] 3 W. W. It. 0 : 03 S. C. It. 
400 ; 60 D. L. It. 475.— CAN. 


PART VI. SECT. 4, SUB-SECT. I.— A. 

sn. Manufacture of goods with false 
description.] • — Pltf. co.’s salesman 
purported to enter into contracts for 
the sale to deft, of quantities of “ AU 
British ” motor tyres & tubes. The 

g oods would bo manufactured in Mel- 
ourne, but each contract stipulated 
that the words “ English Manufacture ” 


should be branded upon them, & deft, 
intended to sell the goods, relying upon 
the brand to imply that they had been 
manufactured in England : --Held : at 
common law the proposed brand would 
be a fraud on the public, N' the maxim 
ex turpi causa non oritur act to applied. — 
Barnut Glass Kuhrkr Co., Ltd. v. 
McDonald, 119221 N. Z. L. Jt. 7(57; 
Uaz. L It. 213.— N.Z. 

PART VI. SECT. 4, SUB-SECT. 2. - A. 

1977 iv. .1 — A contract will not 

be declared unenforceable as being 
against public policy, unless it belongs 
to u clasH of contracts that the law 
recognises os being within that cute- 
gory. The ot. cannot invent a new 
head of public policy. — W ukjkrv r. 
Fall (Sask.), [1920J 4 D. L. It. 333 ; 
11926] 2 W. W. R. 657 —CAN. 


PART VI. SECT. 4, SUB-SECT. 2. - 
B. (f) iii. 

sp. Assignment of money due undn 
mail-contract .] — A mail -con tract, pio- 
lubited the assignment of moneys due 
thereunder without the consent of the 
Postmaster-General : — lit Id: such an 
assignment was not void uh eonti ary 
to public policy, on the analogy of 
assignment h of sa lanes of public 
bervanth.- -Hoddku & Tollkv, Ltd. 
v. Coiinich, L 1923 j N- Z. L. It. 876. — 
N.Z. 

PART VI. SECT. 4, SUB-SECT. 2.— 
B. (t). 

2086 iii. . ] —Deft . employed 

pltf., a land agent & member of a 
muuioipal council, to sell his land to tho 
Closer Settlement Board under Dis- 
charged Soldiers Settlement Acts. 
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2089* Add. Citation : — 15 Asp. M. L. O. 566. 

Add. Annotations : — Dlstd. Pinnock v. Lewis 
& Peal, [1923] 1 K. 13. 690. Mentd. The 
Christo] Vinnen, (19241 P- 61 ; lleed v. Page, 
Son & Last, [1927] 1 K. B. 743. 

2089a. Agreement for recovery of betting debt.] — 
Pltf. carried on business as the “ Turf 
Register,” which in a prospectus issued by 
him was called a “ society ” ; but he was the 
sole proprietor of the business, though he 
described himself in the prospectus as 
secretary. In consideration of a subscrip- 
tion, & of a commission on the amounts 
recovered, he undertook to collect for the 
subscribers betting debts which, under the 
provisions of the Gaming Acts, were not 
recoverable. It was agreed between him & 
deft., in the terms of the prospectus, that in 
consideration of pltf. putting up all the 
necessary disbursements for the institution 
& conduct of legal or other proceedings, the 
net profits accruing directly or indirectly was 
to be equally divided between claimant & the 
society. Pltf. brought an action to recover 
the amount of debts alleged to have been 
wrongfully collected by deft, in breach of 
the agreement: — Held: the agreement was 
illegal & void, being contrary to public policy, 
& pltf. could not recover. — Ford v Radford 
(1920), 36 T. L. R. 658 ; 64 Sol. Jo. 671. 

2102a. .] - — Guiborn v . Fellows (1717), 2 

Kq. Caw Abr. 160 ; 5 Vin. Abr. 108, pi. 20 ; 
22 K. R. 136, L. <\ 

2112. Add. Annotation : — Consd. Parkinson v. 
College of Ambulance & Harrison (1924), 40 
T. L. R. 886. 

2190a. — Inference of new promise after 

divorce.]- -Pltf., who at the time was a 
married woman, accepted deft.’s proposal of 
marriage, provided that she obtained a 
divorce. Pltf. did obtain a divorce, & deft, 
then gave her an engagement ring Ac the date 
of the wedding was arranged. Ultimately 


deft, married another woman. In an action 
for breach of promise of marriage deft, 
pleaded that the contract was void in law 
as being contrary to public policy : — Held : 
although the original promise was void yet a 
new promise, after pltf. had become a free 
woman, could be inferred from the giving 
of the ring & the arrangement of the date of 
the wedding, & pltf. was entitled to recover. — 
Skipp v. Kelly (1926), 42 T. L. R. 258, P. C. 

2214. Add. Annotation : — Refd. Anderson v. 
Daniel (1924), 130 L. T. 418. 

2215. Add. Annotation : — Apld. Anderson v. 
Daniel, [1924] 1 K. B. 138. 

Sub-sect. 2. — Particular Contracts rendered 
Void or Illegal by Statute (Vol. XII., 
p. 272). 

Add the following cross-reference : — 

Sale by other than imperial weights & 
measures.] — See Weights & Measures. 

2224. Add . Annotation : — Mentd. Liggett (Liver- 
pool) v. Barclays Bank (1927), 137 L. T.443. 

2226. Add Citation Sec % [1906J 1 Ch. 747, n. 
Add. Annotations: — Apld. Anderson v. 
Daniel, [1924J 1 K. B. 138. Mentd. He A 
Debtor (No. 229 of 1927), [1927] 2 Ch. 367. 

2227. A dd. Annotation : — Refd. Anderson v. 
Daniel, [1924] 1 K. B. 138. 

2228. Add. Annotation : — Apld. Anderson v. Daniel 
(1923), 93 L. J. K. B. 97. 

2229. Add. Annotation : — Consd. Anderson v. 
Daniel, [1924] 1 K. B. 138. 

2231. Add. Annotation : — Refd. Anderson v . 

Daniel, [1924] 1 K. B. 138. 

2232. A dd. A nnoiation : — Consd. Anderson v. 
Daniel, [1924] 1 K. B. 138. 

2236. Add. Annotation : — Refd. Anderson v. Daniel 
(1924), 130 L. T. 418. 

2241. Add. Annotation : — Consd. Garrard v. James, 
[1925] Ch. 616. 


Pltf. submitted tho laud to the Board, 
but before the sale be had resigned 
his position on tho oouneil. Under 
the ubovo Acts nltf., as u member of 
the council, could be called upon to 
advise the Board In connection with 
purchaso of laud within tho muni- 
cipality. In an action by pltf. to 
recover from deft, commission on the 
bale : — Held. : the private mterost of 
nltf. under his agreement with deft, 
had a tendency to iutorfere with the 
proper discharge by pltf. of bis pul die 
duty, & tho agreement wob illegal & 
void as being against, public policy. — 
Wood v. Little, [1922] V. L. It. 11 ; 
29 C. L. It. 56 i; 27 Argus L. It. 
400.— AUS. 

2086 iv. . ] — Held : u contract 

by which pltf. was to uso bis supposed 
inlluouoo with members of the Govt, 
for obtaining contracts in return for 
a commission was contrary to public 

S olicy & void. — C akk-Hakkis v. 

a napi an General Electric Co. 
(1920), 48 O. L. It. 231 ; 55 D. L. R. 
600 ; 19 O. W. N. 691. — CAN. 

2086 v. . 1 — Where a contract 

to pay a commission on tho sale of 
property to a provincial Govt, is entered 
Into on the understanding that the 
agent is a person having innuenoo witli 
the employees of the Govt. & that ho 
will exercise such influence to bring 
about the salo : — Held : the contract 
is illegal. — MacMillan v. Moonkt, 
[19241 4 D. L. R. 702 ; 3 W. W. R. 
458.— CAN. 

sq. Agreement between soldier 
vendor of land to Soldier Settlement 


Hoard for payment to vendor by soldier 
of additional sum.] — Held : not un- 
enforceable as being against public 
policy.— W adukry v. Fall (Sask.), 
11926] 4 D. L U. 333 ; [1926] 2 W. W. 
It. 657.— CAN. 

PART VI. SECT. 4. SUB-SECT. 4.— 
B. <b). 

2096 i. .] — A contract is not 

vitiated because it was induoed by a 
threat of criminal proceedings, for 
which there was sufficient ground, 
provided there is no agreement to 
stifle tho prosocution. — Bow t>. 
Pfeiffer & Gilbert, [1924] 3 D. L. R. 
854 ; 2 W. W. R. 1149.— CAN. 

2098 iv. .] — D. was 

in tho employ of pltfs. & was charged 
with criminal broach of trust in respect 
of a cheque for Rs.30,000 whioh ho 
cashed for pltfs. D. paid pltfs. 
Its. 15,000, & 1). & his brother R. 
executed a rntge. in favour of pltfs. 
with a view to withdrawal of the prose- 
cution. Pltfs. put in a petition Btating 
tho facts, & the prosecution was 
dropped: — Held: the agreement was 
not against public policy. — Dwuendra 
Nath Muluck v. Gofiram Gobin- 
daram (1925), I. L. R. 53 Calc. 51. — 
IND. 

PART VI. SECT. 4, SUB-SECT. 5.— G. 

2190 i. Promisee married — Promise 
to marry conditioned on divorce .] — 
Where a promise of marriage was made 
after the hearing of a petition for 
divorce, but before the passage of the 
bill of divorce : — Held : any promise 
oeo 


of marriage to be performed con- 
tingently upon a divorce being ob- 
tained was against public policy, & no 
action could bo maintained thereon. — 
Caulfield v. Arnold (No. 1), [1925] 
1 i>. L. R. 296 ; [1926] 1 W. W. It. 
66 1 34 B. C. R. 404.— CAN. 

PART VI. SECT. 4, SUB-SECT. 5.— H. 

si. Agreement for support of adul- 
terine bastard.] — Held: a contract 
by a third party to pay tbo mother 
for the support of a child alleged by 
her to be the result of adultery with 
him while she was living with her hus- 
band is against public policy, void 
& unenforceable. — Kijko v. Bacyzski 
(1922), 61 O. L. R. 225.— CAN. 

PART VI. SECT. 5, SUB-SECT. 1. 

2200 iii. .] — If a person con- 
tract tug to operate a boiler & engine 
has not a certificate or permit under 
Boilers Act, R. S. A., 1922 (c. 19] ), 
authorising him to operate that par- 
ticular kind of boiler & engine, the 
contract is prohibited by the Act, Sc 
is unenforceable. Sc such person is 
not entitled to recover on a quantum 
meruit. — Milne v. Peterson, [1925] 
1 D. L. R. 271 ; [1924] 3 W. W. R. 
957.— CAN. 

2218 1. Action arising out of illegal 
contract — Recovery of money paid .} — 
Money paid under an Illegal contract 
cannot be recovered back. — Merkel t?. 
MoKendry, [1926] 2 D. L. R. 995 ; 

. W. R. 7 ; 35 Man, h. R. 


[1926] 2 W 
606, — CAN. 
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2285. Add. Annotation : — Folld. Parkinson v. Col- 
lege of Ambulance & Harrison (1924), 40 
T. L. R. 886. 

2292a .] — Nagoremull v. Triton Insur- 

ance Co., Ltd., No. 2084a, ante . 

2317. Add . Annotations : — As to (2) Refd. Cantiare 
San Rocco S. A. v. Clyde Shipbuilding & 
Engineering Co., [1924] A. C. 220 ; Bowling 
v. Cox, [1028] A. C. 751. Generally , Mentd. 
Boston Corpn. v . Fenwick (1923), 129 L. T. 
706 : Holt v . Markham, [1923] 1 K. B. 504. 

2325. Add . Annotation : — Held. Parkinson v . Col- 
lege of Ambulance & Harrison (1924), 40 
T. L. R. 880. 

2329a. Contract contrary to public policy.] — 

Parkinson v. College of Ambtjiance, Ltd 
& Harrison, No. 2011a, ante . 

2333. Add. Annotation : — Refd. Anderson v. Daniel 
(1923), 93 L. J. K. B . 97. 

2337. For the cross-reference following this cast*, * 
" Whether parties in pari delicto.] — 8* 
Nos. 2350, 2303, post, 11 read “ Whether 
parties in pari delicto , see Nos. 2353-2303, 
post.” 

2339. Add. Annotation : — Dlstd. Hill v. Fox (1858), 
31 L. T. O. S. 118. 

2350a. Subscription to charity — On promise 

of knighthood — Promise by secietary.J — 

Parkinson v. College of Ambulance, Ltd. 
& Harrison, No. 2011a, ante. 

2351. Add. Annotation : — Refd. Parkinson v. 
College of Ambulance & Harrison, [1925] 2 
K. B. 1. 

2358. Add. Annotation : — Consd. Parkinson v. 
College of Ambulance A Harrison (1924), 40 
T L. R. 886. 

2360. The cross-reference following this case 
should follow No. 2359. 


2372. Add. Annotation : — Refd. Parkinson v. Col- 
lege of Ambulance & Harrison (1924), 40 
T. L. R. 886. 

2375. Add. Annotations: — As to (1) Refd. Thomp- 
son v. British Medical Assocn. (New South 
Wales Branch), [1924] A. C. 704. Generally, 
Refd. Palmolive Co. (of England) v. Freed- 
man (1927), 44 T. L. R. 80. 

2391. Add. Annotation : — Refd. Putsman v. Taylor, 
[1927] 1 K. B. 637. 

2391a. .]— A promise may be enforceable, 

notwithstanding that the promisor has in the 
same document made promises, supported by 
the same consideration, which are void, pro- 
vided that the severed parts are independent 
& that not the kind but only the extent of 
the promisor’s obligations will bo changed 
by the partial enforcement.- Putsman v. 
Taylor, [1927] 1 K. B. 037 ; 90 L. J. Iv. B. 
315 : 130 L. T. 285 ; 43 T. L. It. 153, D. 
affd., [192711 K. B. 711, 0. A. 

244)7. Add. Annotation : -Refd. tie A Debtor (No. 
229 of 1927), [1927] 2 Ch. 307. 

2412. Add. Annotation : Dlstd. Milsted v. llamp 
A Boss to Glend inning (1927), 71 Sol. Jo. 845. 

2426. Add. Annotation : — Mentd. Calthorpo v. 
McOscar, [1923J 2 K. B 573. 

2454. Add. Annotation Refd. Greenberg 
Cooperstein, [1920] Ch. 057. 

2456. Add. Annotation : — Refd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, 11925] 2 K. B. 172. 

2496 .Add. Annotations Refd. Crown Milling 
Co. v. It., 1 1927] A. C. 391 ; Palmolive Co. 
(of England) v. Freedman, [1927] 2 Ch. 333. 

2501. Add. Annotation - Mentd. Pirie v. Richard- 
son (1920), 70 Sol. Jo. 1023. 


PART VI. SECT. 7, SUB-SECT. 1. 

o, Revsd. sub now. Dominion Firf. 
Insurance Co. a. Nakata, 52 S. C. It. 
294; 26 D. L. R. 722. 

PART VI. SECT. 9, SUB-SECT. 1.— B. 

■v. Imposing terms on defendant — At 
what stage of proceedwy/s .] — While 
equitable terms may be imposed on 
doft. Booking reliof from a contract on 
the ground of illegality, thoy can be 
given only when asked for on the dis- 
missal of the action to enforce the 
contract ; they cannot be enforced as 
a cause of action, or allowed when first 
asked for on appeal from such dis- 
missal. — D emchenko v. Fripkk, r 19261 
2 D. L. R. 1098 ; [19261 2 W. W. R. 
221 ; 20 Sask. L. R. 492. — CAN. 

PART VI. SECT. 9. SUB-SECT. 1.— 

0 . ( 6 ). 

2818 ili. — — .] — Held : while riioney 

C d for an illegal purpose might have 
n recovered before the effecting of 
the illegal purpose, it cannot be 
recovered after. — Lawson v. Farley, 
11924] 1 D. L. R. 279 ; 1 W. W. R. 
243 ; 18 Sask. L. R. 48.— CAN. 

2818 iv. .) — Held: where an 

executory contract Is made for illegal 
saie of goodB Sc the contract has not 
been carried out but remains totally 
unperformed, it is open to a party to 
repudiate the illegal contract Sc on 
avoidance to recover any moneys 


deposited. — HnuKii Devraj to Co. v. 
Mauno Lyun Sheik (1921), 1. L. it. 
2 ltan. 414.— 1ND. 

sw. Pleading.] — Where a nuit, 
brought on a contract for illegal wale 
of goods, was framed for enforcement 
of the contract to not for damages for 
breach : — Held : a decree for repay- 
ment of the monoy paid could not be 
passed, unless the plaint was amended. 
— Hirjkk Devraj & Oo. v. Mauno 
Lyun Shein (1924), I. L. R. 2 ltan. 
414.— IND. 

PART VI. SECT. 9, SUB-SECT. 1.-- 
C. (e) i. 

2326 iv. .] — Pltf., an insurance 

agent, induood doft. to apply for insur- 
ance on the promise that ho would 
sharo his commission with deft. : — 
Held : the promise to sharo commission 
was prohibited by Insurance Act, 
1917 (Can.), & the transaction was 
illegal. — Bernstein v. Erickson, 
[1921] 1 W. W. R. 8r*4 ; 56 D. L. R. 
616.— CAN. 

2326 v. .] — Held : while money 

paid for an illegal purpose might have 
been recovered before the effecting of 
the illegal purpose, it cannot be recover- 
ed after. — L awson v. Farley, [1924] 
1 D. L. R. 279 ; 1 W. W. It. 243 ; 18 
Sask. L. R. 48.— CAN. 

PART VI. SECT 9, SUB-SECT. 1.— D. 

2373 1. Damages for breach .] — Pltf. 


agreed to Hell certain leasehold premiHCH 
to deft., u person of enemy origin 
within War Legislation to Statute Law 
Amendment Act, 1918, h. 6, of which 
fact pltf. was ignorant Hi hi : pltf. 
might either (1) sue on the contract 
to claim damages for deft.’s breach of 
contract, in which coho deft, would be 
estopped from alleging that the con- 
tract was illegal to void, or (2) sue for 
restitution of compensation in respect 
of actH of part perfoi mance by 1dm 
while ignorant of the illegal nature of 
the contract, to before its repudiation 
by deft.- -B ra nhian v. Saba, 11923] 
N. Z. L. It. 97.— N.Z. 


PART VI. SECT. 9, SUB-SECT. 3. 

2384 il. .] -Pltf. in ignorance 

that deft, was of enemy origin sold to 
him certain promiBCH, the price to bo 
paid by instalments. Deft, was given 
possession, but befoio all instalments 
wero paid ho repudiated the agree- 
ment. An action by pltf. for unpaid 
purchase -money having failed on the 
ground that the contract was illegal - - 
Held : pltf. might either (1; sue doft. 
on the contract to claim damages for the 
brooch, in which cuso deft, would be 
estopped from alleging that the con- 
tract was illegal, or (2) sue for restitu- 
tion of compensation in respect of acts 
of part performance bv him while 
ignorant of the Illegality, & before 
repudiation of the contract. — Bran i o a n 
v. Saba, [1923] N. Z. L. K. 97.-N.Z. 



Cases 2505a— 2832a. English and Empire Digest Supplement. 


Part VII. — Performance and 

2505a. — - 4 ‘ Unforeseen contingencies excepted 99 
— Goods obtainable from source not contem- 
plated by sellers.] — A contract provided for 
the delivery of goods “ unforeseen contin- 
gencies excepted.” No particular source 
from which they were to come was stipulated. 
Unforeseen political complications prevented 
the supply of the poods from the source con- 
templated b> the sellers, but it was not shown 
that the poods could not have been procured 
Irom other sources: — Held: the above 
clause did not protect the sellers from liability 
to deliver the poods. — Wills (George) k 
Sons, Etjk v. Cunningham (it. S.) Son A 
Co., [1024] 2 K. B. 220 ; 93 L. J. K. B. 1008 ; 
131 E. T. 400 ; 40 T. E. K. 108. 

2512. Add. Annotation: Mentd. ('upturn .1 . A. 
Cal Tup \ W’hai Jape ( \>. r. Umnklm Jnsee., 

| 1027 | A. U. 008. 

2523. Add. Annotation Mentd. Larrinapa * 
Hoc. Franco Americaine Des Phosphates De 
M<‘dulla (1023), 02 J,. J. K. B. 455. 

2544. Add. A nnotaiions ; Refd. (’antiere Navale 
Tries! ina v. Bussian Soviet Naphtha Export 
A policy, 1 1025] 2 K. B. 172 ; lloparth v Cory 
( 1 020), 05 lj. .1. 1\ t\ 204; United States 
Shi])j)inp Board v. Strick, [1020] A. C 1 . 545; 
Verpottis v. Cory (1020), 05 E. .7. K. B. 
1002. 

2545. Add. Annotations :- Refd. Kederi Akt. Aeolus 
r. Jlillas (1025), 42 T. L. B. 00 ; United States 
Shi])])inp Board v. Strict, [1020] A. C. 545. 

2547. Add. Annotations : Consd. Vend si’s Ad- 

ministratrix v. Motor Union Insce., [1025 J 
2 K. B. 137. Mentd. Transoceanica Hoc. 
Italiana Di Navipazione v. Shipton, [1023] 

1 K. B. 31 ; R. v. Koberts, Ex p. Seurr, 
[1021] 2 K. B. 095. | 

2553. Add. Annotations:- - Consd. Verelst’s Ad- \ 
niinistrat rix v. Motor Union Insce., [1025) 2 j 
K. B. 137. Held. Hall r. Bun (1027), 12.7 . 
E. T. 585. J 

2576. Add. Annotation : — Mentd. Ballantine 

Cramp A Bosnian (1023), 120 E. T. 502. , 

2590. \dd. E mutation : Refd. Akt. Beidar r. \ 
An os. 11027| 1 K. B. 352. | 

2607. Add. Annotation : Consd. iiV Wait, [1027J 
1 Ch. 000. ' 

2624. Add. Annotation : — Consd. Martin v. Stout, 
11025] A. V. 350. i 


Excuses for Non-Performance. 

2737. Add. Annotation : —Refd. Bradford v. Price 
(1923), 92 E. J. K. B. 871. 

2738. Add. Annotation : — Refd. Cohen v. Roche 
(1920), 95 L. J. K. B. 945. 

I 2825. Add. Annotation: — Refd. British & Bon- 
ingtons v. North Western Cacliar Tea Co., 

| [1923] A. C. 48. 

I 2828. Add. Annotation : — Refd. British & Ben- 
' inptons v. North Western Cachar Tea Co., 
[1923J A. C. 48. 

I 2829a. Subsequent agreement unenforceable at 
1 law.] — Bose & Frank Co. v. Crompton 

I (J. R.) A Brothers, Etd., No. 4, ante. 

i 2830. Add. Annotation Apprvd. Martin v. Stout, 

I [1925] A. C. 359. 

1 2831. Add. Annotations : -Refd. The British Trade, 
[1921] P. 101 ; Berners v. Fleming, 11925] 

I Ch. 20E 

| 2832. Add. Annotation : — Mentd. Ellis' Trustee v. 
Dixon- Johnson, [1924] 2 Ch. 451. 

2832a. - .] Under agreements made in 

J023 A 1925, pltfs. were granted the right to 
occupy sufficient land ol dclts. for the pur- 
pose of constructing A working a railway 
until the termination oi the exhibition to be 
held on tlie grounds of dolts, at W. during 
1924 A- 1925, whereupon pills, were to be at 
liberty to sell all their property A other 
assets at W. to a purchaser to whom defts. 
agreed to grant an option to occupy the land 
iortheiurther period oi one year thereafter A 
a further option to continue such occupation 
lrom year to year for a total period not 
exceeding six > ears trom the closing of the 
exhibition. Pltfs. constructed a railway on 
the ground of defts., A worked it until the 
closing of the exhibition on Oct. 31, 1925. 
On Dec. 30 clefts, purported to terminate 
their agreements with pltfs. qti the* ground 
that same had lapsed owdng to pltfs.’ delay 
in exercising the option of calling lor a re- 
newal of the licence to occupy delts.’ land in 
favour of a purchaser of the railway under- 
taking : — Held : by purporting to terminate 
tlie agreements clefts, had committed an 
anticipatory breach thereof, A pltfs. were 
entitled to damages. — Never-Stop By. 
(Wembley) v. British Empihe Exhibition 
(1921) Incorporated, [1920] Uh. 877 ; 95 
E. .J. Uh. 4 11 ; 135 E. T. 105 ; 70 Sol. Jo. 735. 


PART VII. SECT. 1. 

c. Itd'sd., 51 D. L. It. 5 OH. 

f i. til < at h of tothiti H(1 t out t net 

Strut aioof nui'.saij/ | Hoi niu>\ r 
Niwn.l IH'Jhi j) h. it obi.— CAN. 

PART VII. SECT. 2, SUB-SECT, 1. 

2506 iv. -. 1 \\ licit* \\ . ugiecd 

to pu.\ H. £'10 us damuges tor ussinilt 
is: gne an admission in writing 1 lmt the 
assault was unjust Illed -Held: u 
touch r ot £10 under protest couple cl 
with u statement thut the assault whs i 
justified was not a compliance with 
t Ii«^ ugi cement — W \kke\ r Hum or 
(1925), JO N. L. K. Ml.— S. AF. 

ART VII. SECT. 3, SUB-SECT. 1.— A. 

2532 vi. .] — Where on the sale 

of a piano to be manufactured for 
the buyer there was a fuilure to delncr 
In four months, no time being specified 
for delivery : — livid : this was not a 
lapse of a reasonable time. — Foster v . 


Huiktzm an A Co., IPJ23J 1 1). L. It. 
100.— CAN. 

PART VII. SECT. 3, SUB-SECT. 2.— 
D. (b). 

2607 ii. .] — Pltf. contracted to 

sell to deft, certain Oregon timbers 
to bo procured from America : — Held : 
the contract being u mercantile one, 

A therefore proud facie one in which I 
time w'aH of the essence of the contract, 

A there being nothing in the contract 
or the surrounding circumstances to 
show that the parties had a different 
intention, time was of the essence of 
the contract. — J ackson A Co., Ltd. 
t*. Co-orERATivE Freezing Co. oi 
South Canterbury, Ltd., [1922] 
N. Z. L. It. 2 ; Gaz. L. K. 17G.— N.Z. 

PART VII. SECT. 3, SUB-SECT. 2.— G. 

2620 iii. .] — Where the evidence 

; showed no binding agreement to en- 
I largo the time for delivery, but defts. 

SfiO 


i merely permitted pltfs. for their own 
| convenience to postpone the time for 
deliver j : — Held: defts. were entitled 
| at any time before delivery to require 
I pltfs.^o perform the contract according 
to its original terms. — Jackson & Co., 
1 Ltd. v. Co-operative Freezing Co. 
of South Canterbury, Ltd., [1922] 
N. Z. L. It. 2 ; Gaz. L. It. 176.— N.Z. 


PART VII. SECT. 6, SUB-SECT. 3.- 
A. (a) * 

2833 viii. .) — Although repudia- 

tion by a party to a contract of sale 
entitles de facto the other party to 
recover damages thus incurred, tbo 
i vendor has the right to insist on pre- 
| serving the integrity of the contract 
A to tender the goods for dein cry 
according to tjie terms of tho sale, in 
which case Ids claim for damages will 
be more easily A readily assessed upon 
refusal to accept by the buyer. — 
Brilliant Silk Manufacturing Co. 



Vol. XU— Contract. Cases 2835—2946, 


2835. Add. Annotations : — Consd. Martin r. Stout, i 
L1925] A. C. 359. Refd. Tvldeslcy U. D. C. , 
v. Leigh R. P. D. (1925), *23 L. G. R. 243. • 
Mentd. Re City Life Assec., [192(5] Ch. 191. | 

2835a. .] — A party to a contract who desires 

to avail himself of an act of repudiation by ' 
the other party must evidence his election ) 
to do so with every reasonable dispatch. — 
Burners v. Feeaiing, [1925] 1 Dh. 204 ; 91 
L. J. Ch. 273 : 132 L. T. 822. C. A. 

Annotation — Refd. Never-stop lty (Wembley) r Hrltish 
Empire Exhibition (1924) incorporated, [J92GJ Ch. S77. 

2841. Add. Annotations s* ; — Refd. Berners v. Flem- 
ing, [1925] Ch. 204 ; Martin v . Stout, [1925] 
A. C. 359; Never-Slop By. (Wembley) r. 
British Empire Exhibition (1921) Incorpo- 
rated, [1920] Ch. 877. Mentd. Film’ Trustee 
v. Dixon- Johnson, [1924] 1 DIi. 312. 

2846. Add . Annotation: Reid. \kt. Rental* i. 
Amis, [ 1 927] 1 K. B. 352. 

2847. Add. Annotation : — Refd. Vkt. Beidai r. 
Arcos (1920), 42 T. 1,. R. 737. 

2888. Add. Annotation : -Mentd. Thomas V. Todd, 
[1920] 2 K. 15. 511. 

2896. Add. Annotation : — Consd. Meyrirk v. Dyson I 
(1925), 41 T. L. R. 308. 

2899a. Effect of part-performance — Major part 


of consideration received.) — Pltf., a mental 
specialist, A the proprietor of a nursing 
home, sued deft, for medieal attendance A 
board & lodgings of deft.’s son, a patient 
certified to be insane ; A deft, counter- 
claimed for negligence A unskilful treatment. 
The jury found for pltf. on the claim ; A on 
the counterclaim they awarded deft. 20#., 
finding that pltf. was guilty of negligence or 
breach of duty in not entering in a book the 
occasions when the patient was confined to 
a bedroom with the door locked, such 
entiies being required by it. 13 A 16 of the 
rules made by the Domra, in Lunacy under 
Lunacy Act, *1890 (c. 5). s. 338 : — llcld : as 
delt. had received a substantial part of the 
consideration, pltf.’s breach of duty did not 
go to the root ot the contract so as to bo a 
defence to pltf.’s entire claim, A judgment 
must be entered in accordance with the ver- 
dict. Meyuick t\ Dyson (1925), 41 T. L. R. 
3(58 ; subsequent proaedmgs, 41 T. L. R. 575, 
C. A. * 

2941. Add. Annotation : —Refd. British A Bon- 
ingtons v. North Western Cachin' Tea Co., 
[1923] A. C. 48. 

2945. Add. Annotations : — Apld. British A Ben- 


V h\UI\V\, | IMS."* | 2 I > Li k i»i j 
1192 >J s c U. 219 CAN. 

2833 ix. ) Wh.it ,i <o t« 

Iioiiih oil a i out l.u t bi Ion hiCiiiliAthi 
othii p«ul\ m. tile n n< w uiT.mgcnn nt 
"itli tin mi with tin oh|i i f ol jniniiiii’4 
mg bis dunuigi- It* Id ho b.ul 
mloplMi tin* renum lution \ was <n 
tithd to damages - (i \ui<isi>\ r Tin*\i 
hi s A Cl \Kivi Tim hi k < <> 1 1 «U<» t 2 

1> L. It h<M , 1 19291 2 \\ W .11 M 
.17 B C U 221 CAN. 

2838 i a. — - .] -W lion the conduct 
of om* of tho putties to n i out i act lius 
been tmeh us would hnd it u tisonuble 
poison to the eonelusion that he dots 
not intend to fulfil his pait of the 
obligation, Ihe othei party to the con- 
trail, w liut e\ ei m tact may hu\e been 
the actual intention of the founei. 
may treat such conduct as an intima- 
tion that tho contract has In on 
icpudiatod. — Farsiiim>, i i c . r. 
llncuniA -Cruvdall, 119221 8. C. 

(H. L.) 173.— SCOT. 

2838 v. .]— On the facts: - 

Held: deft, did not refuse to carry 
out tho real eontiac t A what lie 
did «n tho ciicumstanei h did not 
amount to a repudiation of tho icul 
conduct ho u-, to entitle pltf. to 
tirmmato it.- Freedman v. Fblnuj 
(19*21), v ,t) o. L. It. 432. — CAN. 

2838 vi. .J — If a party declares 

iuh intention not to be further bound 
by a contract, this iw an anticipatory 
bleach upon acceptance by the othei 
party. It docs not matter that the 
bait v so declaring is mismstructed at 
the time a« to the facts upon whicli 
ho bases such declaration. — C lausen 
r : Canada Timber A Lands, Ltd., 
[1923] 4 D. L. K. 751. — CAN. 


2838 vii. .] — Whero a buyer 

knowing: that the Beiler could not 
deliver, talk'd to pay the deposit agreed 
upon: — lit Id: not a breach of con- 
tract nor xepudiation. — T ownsend r. 
Moon Motor Co., [1924] 1 D. L. R. 
511. — CAN. 

2838 viii. Partial non -per- 

formance — Agreement substantially jier- 
ormed . } — By a tripartite agreement 
between the two apnlts., A. & B., & 
reap., It was agreed that A. should 
grant a sub -lease of one theatre to 
resp., that B. should grant a lease of 
another theatre to reap., & that reap, 
should grant a sub-lease of a third 
theatre, including all offices, to B. 


i ino pa i lies cnu'icu into possession, 

I except that B. was excluded fiom a 
loom which upplts. alleged to bi an 
1 office which 13. was entitled touiulci tin* 
agreement — thld: the possession of 
the office was not cssintial to the use 
of the premises as a tlicatie, A « icfus.il 
to gi\o It dnl not entitle applts. to 
rescind. — F ullhk’h Thevikeh, Ltd. 
v. Mihokovi, (1923), 31 C. L. It. 521. 

A US. 

PART VII. SECT. 6, SUB-SECT. 3.— 
A. (a) ii. 

sa. Conti art by cot rt stimuli me — 
litjuMil to sign formal contract.) -CVi- 
tum correspondence A mi moranda , 
who relied on by pltfs. to prme an I 
ngiicment by delta. Subsequently 
a formal eonlract was sent to di fts., 
which they icfuseil to sign, objecting 
to its t oi iuh — I/i Id : assuming that 1 
| the pn vious documents w< te Million nt 
I to establish u contract, the tirms of 
| the piopoHcd formal eontiaet modified 
matciially to (lifts ’ pujiidico tin 
previous undertaking uh to time of 
1 shipment, A defts. hail lojictiil it A 
j clearly intimated then intention to 
consider tho contractual relations at 
I an end, which they weie intith.il 
to do. — Fti.m a A Do., Lid. i 
Northern Fruit Co., Lid., [1923J 
J 1). L. It. 402 ; Hi bask. L. it. 4 l i , 

1 [1923] 1 W. W. it. 59. CAN. 


I PART VII. SECT. 6, SUB-SECT. 3.- 
A. (a) in. 

2851 Ii. .]— Pltf. eontiai ted 

with deft, for advertising A agiiul 
to pay a weekly rent in ad vane i , if 
tho lent fell into aircuis, the agni- 
meut to be cancel led. In an action 
I for breach of ugieeinen t, (left, pleadi d 
that tho eontiaet had been avoided 
I by pltf. ’h default in payment of i cut 
Held: pltf.’B default did not ipso 
fact avoid the contract, A in the absence 
of an allegation that pltf. bad elected 
to treat the contract aw void, the pka 
was bad. — M anmnoton v. CuriouD 
(1921), 17 Tas. L. It. I3.~ AUS. 

PART VII. SECT. 6, SUB-SECT 3.— 

I A. (c). 

sb. I J rovision in contract for liijni - I 
dated damages .) — A clause in an agree- | 
ment provided that a certain Bum of [ 
money to bo paid by resp. should be 
treated as the amount of compensation 
in case of his failure to carry out the 1 


i oinraei . mm: mu m numunw 
| ii'hp. to deli inline tin agreement by n 
not no to dcteinnne A an otter to pay 
that mini. 1* i eli r’h Tin at hi h, Ltd. 
v. Muhi.rovf (1923), 31 D. L. It. 521. 
| —AUS. 

I PART VII. SECT. 6, SUB-SECT. 3.- C. 

2900 v. .] Where nppll. had 

an (lection to icseimi : -Htld : be 
i bad l>y Ins conduit in going on with 
the agieoment A taking advantage 
under it, irrevocably exeieised bin 
eh ct ion to affirm tho agieoment — 
FuIEHR’H Till A I ltl H, 1/1 D. V. MdS- 
IIRDVE (1923), 31 C. L. It. .»2L— AUS. 

2900 vi. ■ — .1- Defts. ordered 

ceil am goods manufactured by pllfs. 
With Home trilling ‘'xeeptions nil the 
goods were m nceoi dunce with t lie 
lequiiomontH of the eontiaet A reason- 
ably lit foi the purpose foi which they 
were supplied. Homo of the gooib 
were returned A an adjustment made 
concerning them:- Ihld: defts. had 
waived any right they might have 
had to repudiate t hi eontnut because 
of tho delivery of defective goods. - 
If AM1EJ ON (ll./H A MmIIIM. Dll. V. 
Li wis Drouiius, [1921] 3 D. L. It. 
3(i7.- CAN. 

I PART VII. SECT. 6, SUB-SECT. 3.— D. 

I sc. (Unit rail abbolaitly UrminaUd J 
— While there was u distinct A 
I unequivocal refusal by pllfs. to pi i - 
I form their contrail : htld: so long 
uh defts. wort' continuing to urge oi 
demand compliance with tin* emit i act, 
it could not bo sard to have been 
tirrrimated, but wbeie Dialing that 
pltts.’ attitude was unulterabli , (lilts, 
decided to acquiesce in it, A tom- 
inunicated . uch ucquii xrenci to pllfs., 
the eontiaet between the partus was 
put an end. to. — J hamioo Mal- 
. .Iaoan Natii v. Buhl Ciiand Faij n 
i ('HAND (1924), I. L. 11. 5 Lab. 4 97.— 

I IND. 

sd - - (Uillalnat (out Kiel in it Ur- 

mmaftd 1 Hurray v Delia Copper 
i Co., Ltd , 1 192.» J i I) L. it. 1 0(>1. — CAN. 

1 PART VII. SECT. 6, SUB-SECT. 4. 

. se. Agra riant under seal.) — Long 
| delay in bringing action eaunot defeat 
the enforcement of an agi cement under 
seal where tho twelve years specified 
by 8tat. Limitations have not expired. 

- McCormack v. Robinson, 11924 
3 I). L. R. 87G ; 2 W. W. R. 1110 — 
CAN. 



Cases 2946—3106. English and Empire Digest Supplement. 


ingtons v. North Western Cachar Tea Co., 
[1923] A. C. 48; Bose & Frank Co. v. 
Crompton, [1925] A. C. 445. 

2958a.. Add. Citation : — 28 Com. Cas 205. 

Add. Annotation : — As to { 1) Consd. Bose & 
Frank Co. v. Crompton, [1925] A. C. 445. 

2963. Add. Annotation : — Refd. British & Bening- 
tons v. North Western Cachar Tea Co., [1923] 
A. C. 48. 

2964. Add . Annotation : — Refd. British & Bening- 
tons v. North Western Cachar Tea Co., [1923] 
A. C. 48. 

2965. Add . Annotation : — Refd. Bose & Frank Co. 
v. Crompton, [1923] 2 K. B. 261. 

2967. Add. Annotation : — Refd. British & Bening- 
tons v. North Western Cachar Tea Co., [1923] 
A. C. 48. 

2970. Add. Citation 28 Com. Cas. 244. 

2975. Add. Annotations: — Refd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 1 Ch. 
287 ; Berners v. Fleming, [1925] Ch. 264. 

3033. Add. Annotation: — Refd. Koenigsblatt v . 
Sweet, [1923] 2 Ch. 314. 

3040. Add. Annotation Reid. Re Whitrod, Bur- 
rows v. Bax (1925), 70 Sol. Jo. 209. 

3052. Add. Annotation : — Mentd. Cory v. Davies, 
11923] 2 Ch. 95. 

3090. Add. Annotations Refd. Ilford U. D. C. 
v. Beal A Judd, [1925] 1 lv. B. 671. Mentd. 
Edwards v. Birmingham Navigations Co. of 
Proprietors, [1924] 1 K. B. 341; Noble v. 
Harrison, [1926J 2 K. B. 332. 

3090a. For the existing paragraph substitute the 
following para graph : — 

Absolute contract.] — By a contract dated 

Aug. 16, 1922, the sellers sold to the pur- 
chasers about one thousand boxes of Smyrna 
sultanas at 60s. a cwt. c.i.f. I London, to be 
shipped from Smyrna by steamer to London 
during Sept. 1922. Smyrna at the date of 
the contract was in the occupation of the 
Greeks. On Sept. 9, 1922, it was taken by 
Turkish forces & shipment became impossible, 
with the result that the sellers did not ship 
any of the goods. The buyers claimed 
damages, & the dispute went before arbitrators, 
who stated a case for the opinion of the 
cfc. under Arbn. Act, 1889 (c. 49), s. 7. 
The sellers said that they were excused from 
performance on tho grounds (1) that the 
contract became illegal when the port of 
shipment came under r rurkish control, as a 
state of war at that time existed between 
England & Turkey ; A (2) that a state of 
circumstances had arisen which made the 
contract impossible of performance & that 


differed totally from the conditions with 
reference to which the contract was made : — 
Held : mere impossibility of performance did 
not discharge a party where performance 
was not naturally impossible, unless such a 
state of affairs had arisen as displaced the 
fundamental basis of the contract ; in the 
absence of any strike, war or force majeure 
‘clause, the buyers were entitled to damages 
for failure of the sellers to deliver.— Sabgant 
(W. J.) & Sons v. Paterson (Ertc) & Co. 
(1923), 129 L. T. 471 ; 39 T. L. B. 378. 

3093. Add. Annotations: — Refd. Larrinaga v. Soc. 
Franco Americaine Des Phosphates De 
Medulla (1923), 92 L. J. K. B. 455; Kursell 
v. Timber Operators A Contractors (1926), 
95 L. J. K. B. 569 ; Re Wait, [1926] Ch. 962. 

3094. Add. Annotation : — Refd. N. V. Kwik Hoo 
Tong Handel Maatschappij v. Finlay, L1927J 
A. O. 604. 

3094a. .] — Sargant (W. J.) A Sons v. 

Paterson (Eric) A Co., No. 3090a, ante. 

3095. Add. Annotations: — Refd. Cantiere Navale 
Triestina v. Handelsvertrctung der Russe 
Soz. Fod. Naphtha Export (1925), 94 L. J. 
K. B. 579 ; Hirji Mulji v. Cheong Yue S.S. Co., 
[1926] A. C. 497. 

3101a. All available shipping requisitioned.] 

— In an action brought in Singapore in Aug. 
1017, def is. counterclaimed damages for failure 
by pltf. to deliver sugar sold by him to be 
shipped A delivered at Bombay. Tho ship- 
ment of the sugar had been prevented by the 
requisitioning of ships by the British Govt. : — 
Held : Civil Law Ordinance No. Ill (Str. 
Sett. No. VIII. of 1909), s. 5 (1), which 
provides that in all questions which arise 
for decision in the Colony “ with respect to 
mercantile law generally, the law to be 
administered shall be the same as would be 
administered in England in the like case, at the 
corresponding period, unless in any case other 
provision is, or shall be made, by statute/* 
made Defence of the Realm Amendment 
Act No. 2, 1915 (c. 37), A Courts (Emergency 
Powers) Act, 1917 (c. 26), applicable to the 
case, A the latter Act gave a good defence 
to the counterclaim whether the requisition- 
ing was under Defence of the Realm Act, 
1014 (c. 29), or under the prerogative power. 
— Seng Djit IIin v. Nagurdas Pursiiotum- 
das A Co., T1923] A. C. 444 ; 92 L. J, P. C. 
141 ; J.28 L. T. 780 ; sab nom. Hin t?. 
Purshotumgas A Co., 39 T. L. R. 226, 
P. C. 

3106. Add. Annotation : — Mentd. Harper v. Hedges, 
[1923] 2 K. B. 314. 


PART VII. SECT. 6, SUB-SECT. 6. — 
B. (b) ii. 

o i. — A contract required to 
bo in writing cannot bo varied by a 
new oral agreement, oven if tho varia- 
tion relates to a part of the oontract 
which, if it stood by itself, woidd not 
be roquirod to be in writing. — Nugent 

Davies, 11 1)23 J lD.LJt, 1040 ; 53 
O. L. R. 458.— CAN. 

PART VII. SECT. 6, SUB-SECT. 6.— 

0. (a). 

•f. What amounts to. ] — Where a 
clause in an agreement provided that 
a certain sum of money should be 
treated os the amount of compensation 
r» ^ j® con tract was not carried out : — 
.♦ the giving of such an Offer 
& notice to determine the agreement 
did not constitute a res cissi on by 


mutual conHent.-r-FuLi.RR *8 Theatres, 
Ltd. v. Musgrovk (1923), 31 C. L. It. 
524.— AUS. 

PART VII. SECT. 7. 

•j. Distinguished from rescission . ] 
— Thero is a difference between can- 
cellation & rescission. The logical 
consequences of true rescission are 
the returning by eaoh party of tho 
benefits ho has received, or restitutio 
in integrum. Cancellation means de- 
termination of the contract without 
restitution. — Primkau & Imperial 
Lumukr Yards, Ltd. v. Meagher, 
11923) 4 D. L. R. 1096; 3 W. W. R. 
1308.— CAN. 

PART VII. SECT. 8, SUB-SECT. 3. 
sk. Substitution of party .] — To effect 
a sale an agent decided to buy the 


article himself & then soli to the 
buyer. To do this he altered a con- 
tract by substituting his own name for 
that of his principal : — field : the 
oontract was avoided by this altera- 
tion. — Boyal Bank op Canada v. 
Frank, [1823) 4 D. L. R. 1213.— -CAN. 

si. Addition of provision for pay- 
ment of compound interest.] — Held : an 
alteration in a material respect. — 
P ARB ATI CHARANMUKHKRJEB t>. AMA- 
rendra Nath Bhattacharjee (1925), 
1. L. R. 53 Calc. 418.— IND. 


PART VII. SECT. 9, SUB-SECT. 2.— I. 

sm. Contract to instal furnace 
maintain specified temperature of heat — 
Change of furnace .] — Mills v. Glaok 
Bay Housing Commission, [1926] l 
D. L. R. 608; 58 N. S. R. 317.— CAN. 
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3115; Add. Annotation: — Consd. Browning v. 

Crumlin Valley Collieries, [1926] 1 K. B. 522. 
3149. Add . Annotation: — Expld. He Wait, [1927] 
1 Ch. 606. 

3157. Add. Annotation : — Mentd. Sweet v. Williams 


3162. Add. Annotation: — As to (3) Apld. Sargant 
v. Patersop (1923), 129 L. T. 471. 

3166. Add. Annotations : — Reid. Browning t*. 
Crumlin Valley Collieries, [1926] 1 K. B. 
522 ; Hirji Mulji v. Cheong Yue S.S. Co., 
[1920] A. C. 497. 

3168. Add. Amvotatxons : — Held. Laninaga v. Soc. 
Franco Americaine lies Phosphates De 
Medulla (1923), 92 L. J. K. B. 455 ; Cohen v. 
Sellar, [1926J 1 K. B. 536. 

3170. Add. Annotation : — As to (2) Refd. The Lord 
Strathcona, [1925] P. 143. 

3172a. .] — (1) By a ehartcrparty mado in 

Nov. 1916, reaps, agreed to place their 
steamship at the disposal of applts. on 
Mar. 1, 1917, & applts. agreed to employ 
her on specified terms for ten months from 
the date when she was delivered to them. 
The ship was requisitioned by the Govt, 
before Mar. 1, 1917, & was not released until 
Feb. 1919. Applts. then refused to take 
delivery of her : — Held : there had been in 
1917 a frustration of the ehartcrparty which 
forthwith brought to an end the whole 
contract. 

(2) The legal effect of the frustration of a 
contract does not depend upon tho intention 
of the jmriies, or their opinions or oven 
knowledge, as to the evont which has brought 
about the frustration, but upon its occurrence 
in such circumstances as to show it to be 
inconsistent with the further prosecution of 
the adventure. — Hirji Mulji v. Ciieonq 
Yue S.S. Co., [1926] A. C. 497 ; 95 L. J. P. C. 
121 ; 134 Li. T. 737 ; 42 T. L. II. 359 ; 17 
Asp. M. L. C. 8 ; 31 Com. Oas. 199, P. C. 

Annotation : — Generally, Reid. I>e la Garde t*. Worsnop (1 927), 
90 L. J. Ch. 446. 

3176. Add. Annotation : — Refd. Hirji Mulji v. 
Cheong Yue S. S. Co., [1926] A. V. 497. 

3177. Add. Annotation : — Refd. Paterson Zochonis 
v. Elder Dempster, [1923] 1 K. B. 420. 

3179. Add. Annotation : — Refd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

3181. Add. Annotation: — Consd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

3182. Add. Annotation : — Dlstd. Cantiere Navale 
Triestina v . Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

3183. Add. Annotation : — Dlstd. Cantiere Navale 
Triestina v . Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

3183a, Ship ordered to leave port — 

Subsequent permission to return & load.] — 
A ehartcrparty of an Italian ship provided 
that 216 running hours, Sundays & holi- 
days excepted, weather permitting, should 
be allowed the charterers for loading & dis- 
charging, & that the lay days should com- 
mence from the time the steamer was ready 


to receive or discharge her cargo, the captain 
giving six hours’ notice to the charterers’ 
agents, berth or no berth. The exceptions 
clause excepted “restraint of princes, rulers 
«fc people.” The ship arrived at Batourn, 
& notice of readiness to load was given, 
days began to run. Owing, how- 
ever, to a dispute between the Russian & 
Italian Govts, the ship was ordered by 
the port authorities to leave Batoum & also 
Russian waters, & accordingly the ship went 
to Constantinople. Subsequently permission 
was obtained to load tho snip at Batoum, & 
she returned after being absent from tho port 
a little over a fortnight. The owners sub- 
sequently claimed demurrage from the 
charterers, on the basis that tho lay days 
continued to run during tho period the 
ship was absent from Batoum : — Held : 
interference by the Russian Govt, did not 
amount to such an illegality as to excuse the 
performance of the contract. — Cantiere 
Navale Triestina v. HANDELsvERmiCTUNG 
her Russ. Soz. Foil Soviet Repub lik 
Naphtha Export, [1925] 2 K. B. 172 ; 94 
L. J. K. B. 579 ; 133 L. T. 162 ; 41 T. L. It. 
355 ; 69 Sol. Jo. 443 ; 16 Asp. M. L. C. 501 ; 
30 Com. Cas. 172, C. A. 

Annolaliim • — Reid. He lloptior Shipping Go. At (’Jeeves 
Western VulJeys Anthracite Collieries [1927] 1 K. B. h79. 

3184. Add. Annotation:- Refd. Akt. Keidar v. 
Arcos (1926), 42 T. 1,. R. 737. 

3185. Add. Annotations : —Refd. Sargant v. Pater- 
son (1923), 129 L. T. 471; Akt. Reidar v. 
Atcoh (1926), 42 T. L. R. 737 ; Jobarn e. Otto- 
man Bank, LI 927] 2 K. B. 251. 

3188. Add. Annotations : — Consd. Snia Soc. di 
Navigazione Industria e Oominercio v. Suzuki 
(1924), 29 Com. Oas. 284; Oautiore Navale 
Triestina v. Ilandelsvertretuug der Russ. 
Soz. Fod. Naphtha Export (1925), 94 L. J. 

K. B. 579. 

3189. Add. Citations : — 92 L. J. K. B. 455 ; 129 

L. T. 65 ; 16 Asp. M. L. C. 133 ; 29 Com. 
Cas. 1. 

Add. A?motation : — Refd. Hirji Mulji v. Cheong 
Yue S.S. Co., [1926] A. C. 497. 

3194. Add. Annotations: — Consd. Larrinaga v. Soc 
Franco Americaine Des Phosphates De 
Medulla (1923), 92 L». J. K. 13. 455. Refd. 
Willis v. Willis (1927), 96 L. ,1. P. 177. 

3198. Add. Annotations . As to (1) Apld. Snia Soc. 

di Navigazione Industria e Cornmercio v. 
Suzuki (1924), 29 Corn. Cas. 284; As to 
(2) Apld. Hirji Mulji v. Cheong Yue S.S. Co., 
[1926] A. C. 497. Generally , Refd. Cohen v. 
Sellar, [1926J 1 K. B. 536. 

3199. Add. Annotation: — As to (1) Refd. Cantiare 
San Rocco S. A. v. Clyde Shipbuilding & 
Engineering Co., [1924] A. C. 226. 

3199a. .] —Hirji Mulji v. Cheong Yue 

S.S. Co., No. 3172a, ante. 

3201. Add. Annotation : — Refd. Benaim v. Debono, 
[1924] A. C. 514. 

3202. Add. Annotation : — As to (2) Consd. Cantiere 
Navale Triestina v. Handelsvertretung der 
Russ. Soz. Fod. Naphtha Export (1925), 94 
h. J. K. B. 579. 


PART VII. SECT. 9, SUB-SECT. 8.— B. 

8194 i. Time charter — Ship re- 
quisitioned by Government.) — Held : a 


condition was not to be implied in 
the contract that an interruption should 
excuse the party from the further 
performance of it, unless substantially 
oao 


the whole contract became impossible 
of performance. — D ominion Coal Co. 
v. Lord Strathoona S.S. Co., [19241 
2 D. L. R. 66 : 57 N. S. R. 113.— CAN. 
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3206. Add. Annotation:- Retd. Oayzer, Irvine v. 
Board of Trade (J929), 05 L. J. K. B. 1051. 

3211 . A dd. Annotations -As to (1 ) Refd. Larrinaga 
v. Soc. Franco Americaine Des Phosphates 
Be Medulla (1923). 92 L. J. K. B. 455; 

3218. Add. Annotation: — Generally , Mentd. Tour- ' 


J 11 '*' 1 J A 

3225a. Confiscation by foreign Government.] — By 

a contract the vendors agreed to sell & the 
purchasers to purchase the timber then 
standing uncut in a forest in the Republic oi 
Latvia, the purchasers to have fifteen years 
in which to cut & remove it, such time to be 
extended il the purchasers were prevented 
by an act of the (iovt., or otherwise by Jorcc 
majeure , or by war, from cutting or disposing 
ol the timber. The purchasers took possession 
of the forest, but shortly afterwards an 
agrarian law was passed in Latvia undei 
which the forest l Si all the timber therein 
became the property oi the Latvian State, 
the agreement became annulled, tV all the 
rights of vendors A purchasers in the forest 
the timber became entirely confiscated 
7/c/d ; the perlormanee of the contract w T as 
entirely frustrated by the act ol the Latvian 
State, A: the parties were released from it.— 
Kckskll r. Tim iuiit Operators fc Con- 
traitors. 11927] 1 K. B.29S; 95 L. J.K. B. 
599 ; 135 L. T. 223 ; 42 T. L. B. 135, C. A. 

3226. Add. Annotation : Refd. Kursell r. Timber 
Operators Pout f actors (1929), 95 L. J. K. B. 
599. 

3233. Add. Annotations Ah to (2) Consd. Pantierc 
Nnvnlo 'Priest ina v. Ilandelsvertretung der 
Busse Hc»z. Fod. Naphtha Export (1925), 91 
L. .1. K. B. 579 Retd. Larrinaga v. Soe. 
Franco Americaine Des Phosphates Be 
Medulla (1923), 92 L. ,1. K. B. 455; Kursell 
v. Timber Operators At Oontractors (1929), 
95 L. J. K. B. 599. 

Add. Annotation : Refd. Browning r. CTum- 
1 in Valle> Collieries, 11929] 1 K. B. 522. 

3239. Add. Annotation Refd. Browning r. Crum- 
lin Valley Collieries, ]1929| 1 Iv. B. 522. 


3240. Add. Annotation :- -Refd. Browning v. (Yum- 
lin Valley Collieries, [1920] 1 K. B. 522. 

3243. Add. Annotation .-—Refd. Browsing »>. Cmm- 
Jin Valley Collieries, |.192(i] 1 K. B. 522. 

QOftO Ann /ioo/J/iL’m. . Cnion 

x 1 ! ret tay Co. v. 1. 3L ( ’oinrs. (1922), 12 lax 
(’as. 427. 


3280. Add. Annotation : -Mentd. Campbell v. 
Poliak, 1 1927 J A. C. 732. 

I 3282. Add. Annotations: — Consd. Can ti are San 
Rocco S. A. v. Clyde Shipbuilding & Engineer- 
ing Co., [1924] A. C. 229. Refd. Cohen v. 

' Sellar, [1929] 1 K. B. 539. 

3306. Add. Annotation Refd. Tredegar v. Rar- 
w’ood (1927), 41 'J’. L. IL 17. 

3327. Add. Annotations : -As to (5) Apld. Meyrick 
v. Dyson (1925), 41 T. L. R. 398. Generally , 
Refd. British American Continental Bank v. 

I Brit isli Bank for Coreign Trade, 1 1929] 1 

I K. B. 328. 

3328. Add. Annotations : Apld. Bahlrv v. Mar- 
shall, [ 1925J 1 K. B. 290; Barker r. Agius 

i (1927), 13 T. L. IL 751. Mentd. Szymono- 

wski v. Beck, { 1923] 1 K. B. 457 ; Lancaster 
v. Turner, [1924J 2 K. B. 222. 

I After this case add “<Scc, also. Companies 

No. 811a.” 

3330. To the cross-references following this case 
add “As regards bills of exchange.]- See 

, Bills of Exchange, Vol. VI., pp. 79 93.” 

3447. Add. Annotation : Refd. Cohen v. Sellar. 

1 11929| 1 Iv. B. 539. 

3487. Add. Annotations: — Refd. British & Bening- 

! tons v. North Western Cachar Tea Co., [1923] 

A. C. 48; Never-Ntop Ry. (Wembley) v. 

| British Empire Exhibition (1924) Incorpo- 

rated, [1929] Ch. 877. 

3490. Add. Annotation : — Refd. British & Boning- 
tons v. North Western Cachar Tea Co., [1923] 


A. C. 48. 

3494. Add. Annotations Refd. United States 
Shipping Board v. Burrell, [1923] 2 K. B. 
739 ; Anglo-N ewfoundland Development Co 
t\ Pacific Steam Navigation Co., [1924] A. C 
409: Cohen t*. Sellar, 11929] 1 K. B. 539. 


PART VII. SECT. 9, SUB-SECT. 3.- C. 

3204 v. Hirsd., 11921] A. C. 22(5; 93 
J,. .1. I*. C. M, ; 130 L. T. (510. 

3217 i. Difficult ns in way of 

shifinunt ] -tty u contract, made in 
101 (5, dell . hold certain goods, r 
to bo I rom a continental port in six 
approximately equal monthly paicela ; 

J/tltl • the long delay in shipment 
caused by war did not frustrate the 
commercial object of the contract A h 
pi: 1 


1j. U. 303, oi .w^iih Sj ll. ■J’JI.- 

AUS. 

k i. - | \ eonliatt heimr lor 

e.xpori only * Htld . it-. ot>jcet uia 
frustrated. Alwi it A Lull Jxc. r. 
ATIAVJTO HUoAH ltl HNUtllS. Lll>. 

1 1 02(1 J 2 1). L. li. 7s3 ; oN U. L. K. 
S3 1 - CAN. 

PART VII. SECT. 9, SUB-SECT. 5. 

1 i. Lease of hotd.\ — Tho lessees 

of un hotel property, upon prohibition 
into force in Afbortu, «ued for 
a declaration that the lea he of the 
promises A: an agreement t-o purchase 
ttio ehattelH in tho hotel wore ter- 
minated through failure to obtain a 
lieoneo ; — Held : tho abolition of the 
bar yveu* a risk that must be undertaken 
by tho leasee, it being a cuho not of 
total destruction of tho subject-matter, 


l 


lmt u ease of Bbentit> — Oil RUHR A i 
Orion c. McCIu'.k.ht A Pi.xnimoon, 

| Ii»l 7 J 2 \\. \V. K. 8 ; 11 Alta. L. It 
27b ; 33 I). L. 11. 0S9.— CAN. i 

PART VII. SECT. 9, SUB-SECT. 6. 1 

3278 i. Hevsd.. 119211 A. C. 220; 

L. .1. P. C. M5 ; 130 9. T. 010. 

PART VII. SECT. 11, SUB-SECT. 1.— A. 

3305 i. ]*trf annum t by <>ni /<> satis- 1 
faction of otlur party — \\ htthtr party 
bound to du'idt rtasonubly or mtithd to 
dt cult uibitrariljj— lton& fidi decision j 
Pltr. agreed to place sods around 

* iron or Ihiiiwm t 

Lefts., ~ not being sutished yyith the 
sods or the work, cancelled the con- 
traet. In an action for damages lor 
breueh of contract, the jury found that 
deft**, luni acted honestly but un- 
reasonably: — 1 Jcld: the judgment of 
defts. iumestly arrived ut was final, k 
pltf. yyas not entitled to reco\er. — 
Tki’man r. Ford Motor Co. oi 
Cvnvd*. Ltd.. 11920] 1 L>. L. It. 900 ; 
5b U. L. U. 317. — CAN. 

sn. Hcccipt of money — Duty to 
collect.] -A contract provided for a 
percentage of the moneys received by 
one party to be paid to the other : — 
Held : liability could not be evaded by j 
failure to collect tho moneys ; but 
where there w as good reason to suppose I 


that litigation for the purpose of 
collection would be useless, there was 
no dutv to litigate.- NORTHERN 1‘H’K 
Link Co. v. Canadian Gas Co., [1924] 
4 IL L. It. 1111.— CAN. 

PART VII. SECT. 11, SUB-SECT. 1.— 
D. (q). 

so. Timber licence- C audition against 
imploymnit of Chimst or Japanese. ] 
- A condition m a sperial tinibci 
licence undei Lund Aet (U. C.), 1905, 
that no Chinese or .lupanese should 
be employed in connection there- 
with is one of the essential terms 


VU1.L PIUIA C. AJJWXmft, i>II»IJU\E *- U, l 

[1922] 3 \V. ^ . K. 9 ; 63 S. C. 11. 4(5C.— 

CAN. 


PART VII. SECT. 11, SUB-SECT. 3.— 
A. (b). 

p i. .] — The consideration for 

a quit -claim deed was the maintenance 
of the grantor & pltf. during their 
lives. After the death of the grantor, 
deft, married, & pltf. left & lived else- 
where : — Held : os it was clearly 
meant that pltf. would live in deft.'s 
house & be maintained there by him, 
& as she had no valid excuse for leaving 
him, deft, was not obliged to provide 
for her support elsewhere. — Comean 
r. Leblanc, 11923) 2 1>. L. H. 1076 ; 
56 N. S. R. 201.— CAN. 
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8495. Add . Annotation : — Refd. United States 
Shipping Board v. Durrell, f 1 9233 2 K. B. 739. 
3500. Add. Annotation : — Refd. British & Boning- 
tons r. North Western Oachar Tea Co.. [1923] 
A. C. 48. 

3508. Add. Annotation : — Distd. Chillingworth v. 
Esche, [1923] 1 Ch. 576. 

i .* — Refd. Samuel v. Dumas, 

3513. Add. Annotations : — Consd. Actios Nord 


Osterso Rederiet v. Casper, Edgar (1923), 
28 Com. Cas. 222. Refd. British & Boning- 
tons v . North Western Cachar Tea Co., [1923] 
A. C. 48. 

I 3514. Add. Annotation : -Refd. Admiralty Comrs. 
v. Chekiang (Owners), 1 10201 A. C. 637. 

3519. Add. Annotation : - Refd. Lawrence v. 

3520. Add, (Station : — Jicvsd. sub now. Nichole 
r. Noun i Metropolitan Railway A Canal 

. Co. ( 1 SO I ), 71 Li. T. 836, (\ A. 


for Breach of Contract. 


Part VIII. — Defences to Actions 

3561. Add. Annotations:- Consd. Rose A Frank 
Co. r. ('romp ton, 1 10251 A. C. 44a. Refd. 

British A Boningtons r. North Western 
Caoliar Tea Co., [10231 A. C. 48. 

3569. Add. Annotation ;--Refd. Allen r. Royal 
Rank of Canada (1925), 11 T. L. R. 625. 

3622. Add. Annotation Consd. Allen v. Royal i 
Bank of Canada (1925), 41 T. L. R. 625. 1 

3641. Add. Annotations : — Consd. Jones v. Waring 
A Oillow, [19251 2 K. R. 612. Refd. Barclay 
v. Malcolm (1925), 133 L. T. 512. 

3646. Add. Annotations As to (1) Refd. lie 
British American Continental Rank, Lisser 
A Rosen krnnz's Claim, f 19231 1 Oil. 276 
He Cl u'sterrn an’s Trusts, Mott v. Browning, j 
1 19231 2 Ch. 466 ; Peyrae r. Wilkinson, [1921] i 
2 K. B. 166. 

3752. Add. Annotation : Reid. British A North ! 
Eimipean Rank r. Znl/.strin. | 1027 | 2 K. B. 02. \ 

3763. Add. Annotation : - Consd. Allen Royal 
Bank of Canada (1925), 41 T. L. H. 625. 

3781. Add. Annotation : Consd. Alim v. Royal | 

Bank of Canada (1925), 4 1 T. L. B. (525. * 1 

3784. Add. Annotation : Reid. Allen r. Royal 1 
Bank of Canada (1925), 41 T. L. R. 625. 

3784a. .J— Hall v. Radley (1923), 156 L. T. | 

Jo. S3. ) 

3784b. — — — Rltf. giant ed a l)ill of sale over 
certain furniture to a moneylender. A, as > 
she was unable to pay him the first instalment I 
when it became due, defts. agreed to advance 
to her £1,000 on another bill of sale for j 
the purpose of paying him off A of having ! 
her furniture released from the lirst bill of 


salt*. 1*11 f . accordingly received a cheque for 
£1,000 from defts. A after receiving it she 
executed the second bill of sale, which stated 
that the consideration for it. was £1,000 paid 
1 o pltf. 1 n an action by pltf . to restrain defts. 
from disposing of Hie furniture comprised 
in the second bill of sale, pltf. relied on Bills 
of Sale (1878) Amendment Act, 1882 (c. 43), 
s. 8, A she contended that the real con- 
sideration was the payment off of the money- 
lender A the release of tier furniture from the 
first bill of sale : livid: the consideration 
for the second bill of sale was the loan of 
£1,000, A a# a cheque was a good payment 
until dishonoured there was no need to state 
in the second bill of salt 1 that the payment 
was by cheque, A therefore, as the considera- 
tion was correctly stated in the second bill 
of sale, the action failed - D’Uhez v. 
Traffics A Discoveries, I/m. (1924), 40 
T. L. It. 441. 

3784c. .] — If a bill of exchange or note be 

taken on account of a debt A nothing be 
said at the time, the legal effect of the trans- 
action is that the original debt remains, but 
the remedy for it is suspended till the maturity 
of the instrument in the hands of the creditor. 
If the bill or n< te is given not by the debtor 
but by a stranger, the action for the original 
debt is equally suspended. — Allen v. Royal 
Bank of Canada (1925), 95 L. J. I\ (k 17 ; 
131 L. T. 194 ; 41 T. L. H. 625, 1\ (’. 

3806. Add. Annotation : Refd. Allen v. Royal 
Bank of Canada (1925), 4 1 T. L. R. 625. 


C. 44 5. Refd. 
North Western 


48. 


PART VII. SECT. 11, SUB-SECT. 3.-- 
A. (o). 

3509 i. If' hat amounts to icatvcr.] - 

Ho\vi s r. CHILLY KU, [1923J V. L. it. 

. L. li. J 59.— AUS. 

PART VII. SECT. 11, SUB-SECT. 3.-- 
C. 

3521 i. liiaht of defaulting party to 
sue other party — Recovery of deposit .] - 
Defts. contracted to supply pltf. with 
a quantity of lumber to be loaded on 
ears in July, 1920. Defts. hauled the 
lumber to the railway siding ready for 
shipment, but pltf. failed to provide 
cars, as it was his duty to do, upon 
which tlio lumber could bo loaded : — 
Held : an action by pltf. to recover a 
deposit paid on the contract must be 
dismissed. — (j lkxnii; v. Kushton 
( 1922), 5.> N. S. li. 530.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 2.— A. 

3547 ii. .] — Prior to foreclosure 

proceedings on a mtgo. given by deft., 
pltf. ’s eolr. WTOto deft.’s solr. that the 
registered owner was willing to N give 
a quit-claim deed to pltf. to clear up 
the title & avoid litigation if deft. 


would give u quit-claim deed to pltf. 
| Tins was agreed to, but bubhcquently 
deft ’ft solr. icceived a letter from 
plti.'h solr. purporting to witlidiaw 
Irom all negotiations to accept a quit- 
, claim deed :- — lit Id : there was an 
1 accord but no satisfaction.- Caiknk v. 
, J1kown, 1 1 924 j 4 1). L. It. 590 ; 3 
, W. XV. Ji. 4 09.— CAN. 


| PART VIII. SECT. 3, SUB-SECT. 4. 

| 3655 viii. .1 — If there is no 

■pedal covenant for payment ol a debt 
elsewhere, the presumption oi Jaw- is 
that, the borrower ought to seek out 
the lender for payment.— G omh. Das 
v. Nathu (1925), I. L. it 48 All. 310.— 
IND. 

3656 i. Unless creditor 

abroad.]— The duty which English law r 
nu poses upon a debtor to tiud ha 
creditor & pay him is imposed upon 
him only if the creditor is within the 
realm. If in India a debtor is subject 
to the same duty, it is similarly limited. . 
— BANS!!.*!. ABTRCIIAVI) V. Gin L\\ I 
Maitbiu* Khan (1925), 53 L. JL Jnd | 
App. 58.- -IND. 


, PART VIII. SECT. 3, SUB-SECT. 5.- F. 

j sp. Manager of dthtor agent of 
■ creditor f'rauduh nf i ntt'i, of imynant | 
i - MoMokkih r. Emphksh 
Cl) , Ltd., 119231 2 I). L. Jt. 555 ; 10 
Sunk. L. It. 501 ; L1923J. 1 W. W. Jt. 
1 141.— CAN. 

PART VIII. SECT. 3, SUB-SECT 5. 

G. (b) i. 

3766 iv. J Hahinioai r. Bora* 

Qt 1., 1 1 925 J ID L it 852 - CAN. 

PART VIII. SECT. 3, SUB-SECT. 5.— 
G. (b) a. 

3799 i. A cci ptanei m satisfaction 
question of fait J— Tin keeping Ac using 
of a cheque handed to a oieddor on 
debtor’H condition that it i.s to be 
taken m satisfaction of u claim for a 
larger amount, Al w it h words on the 
cheque ho intimating, is not conciusive 
m law of an accord Ac satisfaction ; 
whethei it w*us accepted in batisfuetion • 
of the claim is a question ol fact. — 
J’lti-jwon v. Flack, [1923J 3 D. L. It. 
132; JO Mask. L. It. 493 ; U923J 

i W. W. It. 1289. CAN. 
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3813. Add. Annotation : — Refd. Jones v. Waring 
& Giilow, [1920] A. C. 670. 

3817. Add, Annotation : — Consd. Allen v. Royal 
Bank of Canada (1926), 41 T. L. R. 625. 

3818. Add. Annotation: — Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

3833. A dd. A nnotation : — Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

3874. Add, Annotation: — Refd. Abram S.S. Co. 
v. Westville Shipping Co., [1923] A. C. 773. 

3905. Add. Annotation : — Apld. Albemarle Supply 
Co. v. Hind (1927), 43 T. L. It. 652. 

3961. Add. Annotation Refd. Albemarle Supply 
Co. v. Hind (1927), 43 T. L. R. 652. 

4000. Add. Annotation : — Refd. Re Wait, [1927] 1 
Ch. 606. 

4009. Add. Annotation :- Refd. Houghton v. Not- 
hard, Ijowc* & Wills (1927), 41 T. L. R. 76. 

4010. Add. Annotation: - Mentd. Liggett (Liver- 
pool) v. Barclays Bank (1927), 137 L. T. 443. 

4050. Add. Annotations : - Mentd. S.S. Australia 
v, S.S. Nautilus, 11927] A. C. 145; S.S. 


Hontestroom v. S.S. Sagaporack, S.S. Honte- 
stroom v. S.S. Durham Castle, [1927] A. C. 37. 
4059a. .] — Feeney v. Firbkck Main Col- 
lieries, Ltd., [1926] 2 K. B. 218 ; 95 

L. J. K. B. 689 ; 134 L. T. 745 ; 19 B. W. 
C. C. 33, C. A. 

4077. Add. Annotation : — Refd. Saunders v. 

Young’s Brewery (1925), 42 T. L. R. 136. 
4117. Add. Annotations: — Mentd. Jones (Hollo- 
way) v. Woodhouse, [1923] 2 K. B. 117 ; 
Prager v. Blatepiel, Stamp & Heacock, [1924] 
1 K. B. 666; Tam v. Scanlan, Neilsen, 
Andersen v. Collins, Muller (London) v . 
Lethem, Muller v. I. R. Comrs. (1927), 44 
T. L. R. 53. 

4130. Add. Annotation : — Refd. Richmond v. 
Savill, [1926] 2 K. B. 530. 

4285. Add. Annotation : — Refd. Lawrence v. 
Hayes, [1927] 2 K. B. 111. 

4286. Add. Annotations : — Mentd. New York Life 
Insce. v. Public Trustee (1924), 93 L. J. Ch. 
449; Republica de Guatemala v. Nunez, 
[1927] 1 K. B. 069. 


Part IX. — Constructive Contracts. 


4325. Add. Annotation : — Mentd. Adams v . Morgan 
[1923] 2 K. B. 234. 

4335. Add. Annotation : — Mentd. Adams v. Morgan 
[1923] 2 K. B. 234. 

4340a. Double payment by bank to client's order.] 

- Pitfs., a London bank, on telegraphic in- 


structions from a bank in Warsaw, which was 
acting for a Polish qo., paid to defts. £2,000 
on account of a sum of over £4,000 owed by 
the Polish co. to defts. The Warsaw bank 
then wrote a letter of confirmation, but pitfs. 
mistook the letter for a direction to pay defts. 
a further sum of £2,000 Sc did so. Afterwards 


PART VIII. SECT. 3, SUB-SECT. 7. A. 

3876 i. fly ( ft Mar. J -A debt owing 
from a creditor to idh debtor cannot bi* 
con^idoi cd hh a payment by debtor 
until be consent h to llic ci edit or re- 
taining it A’ apply ing it on ldH indebted- 
ness.- JV1 atthew hon v. Thompson, 
[1925] 2 D L If. 1211 ; [1026 1 2 

W. W. U. 101 ; 10 HttHk. L. R. 420 - 
CAN. 

3876 ii. .] A person who pays 

money has a right to upnly that pay- 
ment to any of the denis which he 
owe*,.— AlJiHtT r. Si OKKY, [1025] 4 
J). L. It. 371.- -CAN. 

3884 ill. .] — Where a debtor, 

who owoh 11101*0 than one debt to the 
Hutne creditor, makes a payment with- 
out appioprlnting it to ward a 1 lie* dis- 
charge of any puiticulor debt, the light 
of the creditor to appropriate the 
amount paid towards any of the debts 
due to him continues up to the time 
when ho applies the payment towards 
the discharge of a particular debt. — 
Minim n v. Jameson (1925), I. L. It. 

6 Pat. 326 -IND. 

3884 iv. .] — Where a 

dobtor owes several debts to one* person 
ic makes a payment to hiut, but lias 
not takon advantage of the privilege 
conferred upon lilm by Indian (Am tract 
Act, h. 59, tho creditor is at liberty to 
apply tho payment in liquidation of 
any lawful debt actually due & pay- 
able to him from debtor. — R klu Mai. 
v. Ahmap (1925), I. L. R. 7 Lab. 17.— 
IND. 

PART VIII. SECT, 3. SUB-SECT. 7.— C. 

3913 1. Mortgage debt — Or 

Simple contract debt.)— A mtgee., in 
receipt of the rent* profits of the 
mortgaged premises, sola goods to the 
mtgor., & the latter assented to the 
receipts being applied first in payment 
of the account, for goods Bold ; — Held : 


an incumbrancer, whose rights accrued 
after the settlement, wan not entitled 
to take the position that tho louts A' 
profits necessarily & irrevocably re- 
iueed the mtge. aB tliey wore received. 

- Mitchell v. Saylor (1901b 21 

C. L. T. 224 ; 1 O. L. R. 458.— CAN. 

nl. Running account. 1 — Petrie 

(L ), Lrn. r. Fkiksbik, 11925] 4 1). L. R. 
845 ; on appeal, [19261 2 U. L. R. 419 ; 

[ 1926J 1 W. W. R. 905. -CAN. 

3934 i. Earlier debt.) - Under 

an agreement whoroby defts undertook 
to pay through a co-operative assocn. 
for goods supplied up to a certain 
amount by pltf. to the assocn. 
Ihld: money paid to pltf. by the 
ohsooii. after the execution of the agree- 
ment could not be appropriated to a 
debt owing to pltf. under a lormer 
agreement of the same kind. — Cod* 
vii.lk Co., Ltd. v. Goddard, [1926] 

1 W W. R. 602 ; 22 Alta. L. R. 41.— 
CAN. 

3934 il. Jrreai 8 of salary — 

Unless appropriation by debtor to current 
salary 1- lb Logan (H. J.) Co. (Ont.), 
[19201 2 D. L. R. 940 ; 7 C. B. R. 325. 

— CAN. 

PART VIII. SECT. 3, SUB-SECT. 7.— 
E. (a). 

3961 i. Statement of rule.) — Scott & 
Pkden r. Klliott, [19261 2 D. L. R. 
504 ; [1920] 2 W. W. R. 154 ; 37 

B. C. R. 143.— CAN. 

3961 ii. .] — The mle in Clayton*s 

Case is at best merely a presumption. — 
Canadian Bank of Commerce t\ 
SMrrn (1911), 17 W. L. R 135; 3 
Alta. L. It. 299.— CAN. 

8962 v. .] — Canadian 

Bank of Commerce t>. Smith (1911), 
17 W. L. R. 135 ; 3 Alta. L. R. 299.— 
GAN. 

3962 vi. .] — Lake v. 


( *110811 IK (1911), 0 Nfld. L. It. 490.— 

NFLD. 

PART VIII. SECT. 3, SUB-SECT. 9.— 
A. (a). 

4028 iv. .]— Ontario Equit- 

able Law Sc Accidkn'i Insurance 
Co. v. Baker, [1920] 2 I). L. R. 289: 
[1920] 8. C. R. 297.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 5.— A. 

4134 ii. .] — Moodie v. Mac- 

kenzie, 11925] 1 1). L. R. 801. — CAN. 

PART VIII. SECT. 4, SUB-SECT. 7.— 
A. (a). 

4200 iii. .] — Whore several 

debtors are bound jointly, a release 
given to one discharges the othors, 
unless the creditor, when granting the 
release, reserves bis right against 
them : this rule applies as much to 
a judgmont debt as to any other 
obligation.— Castle v. Bilsky (1921), 
50 O. L. R. 536.- — CAN. 


PART VIII. SECT. 4, SUB-SECT. 9. 

sq. On security for debt.) — The re- 
lease of a dobt operates as a release of 
any security bold in respect of it. — 
A.-G. v. Smith & France, [19251 
N. Z. L. R. 217. — N.Z. 1 

PART IX. SECT. 1, SUB-SECT. 1.— C. 

•h to enable fulfilment of 

contract . ) — Where a timber contract 
contained the terms that Govt. & 
all other dues should be paid by the 
contractor. Sc deft. co. reserved the 
right to retain Govt, dues from the 
contractor until clearance had been 
furnished : — Held : money paid by 
deft. co. to furnish the clearance was 
paid on behalf of the contractor to fulfil 
his contract Sc was chargeable against 
him. — Keane v. Canadian Pacific 
Ry. Co. (1924), 34 B. C. R. 127.— CAN. 
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the Polish co., believing the sum paid oft to 
be £2<000, told the Warsaw bank to arrange 
for the payment of another £1,000, but the 
instructions accordingly sent by the Warsaw 
bank to pltfs. were lost in transmission & 
were never received. On discovering the 
facts pltfs. were willing to credit defts. with 
the above-mentioned £1,000 & brought an 
action to recover £1,000, the balance of the 
£2,000, as money paid under a mistake of 
fact : — Held : (1) there was no such mistake 
of fact as entitled pltfs. to maintain that the 
amount claimed was money paid to their 
use, & the action failed ; (2) pltfs. had been 
negligent as between themselves <te defts. — 
Barclay & Co., Ltd. v . Malcolm & Co. 
(1925), 133 L. T. 512 ; 41 T. L. 11. 518 ; 
09 Sol. Jo. 075. 

4358a. Payment of rates on tithe rentcharge by 
occupier — Demand after Tithe Act, 1891 (c. 8).J 
— At the date of the passing of the above Act 
rates upon a tithe rentcharge were due & in 
arrears, owing to the omission of the over- 
seers to demand payment thereof from the 
occupiers of the land out of which the tithe 
rentcharge issued. The tithe rentcharge for 
the period in respect of which the rates in 
arrear were due had been paid 1o the tithe- 
owner in full. After the passing of the Act, 
the overseers, purporting to act under Tithe 
Act of 1837 (c. 69), s. 8, demanded payment 
of the arrears of rates from the occupiers 
of the land, who paid them, & were allowed 
the amount thereof by their landlord, the 
owner of the land, out of the half-year’s rent 
next becoming due. Subsequently thereto 
a half-year’s tithe rentcharge became payable 
by the landowner. The landowner claimed 
to deduct therefrom the amount which he 
had allowed to the occupiers out of their 
rent in respect of the arrears of rates paid 
by them : — Hold : having regard to the 
Act of 1891, s. C, the payment of the arrears 
of rates by the occupiers was a voluntary 
payment, & they were not entitled to deduct 
the amount so paid from their rent ; conse- 
quently the landowner was not entitled to 
deduct the amount which he had allowed to 
the occupiers from the tithe rentcharge due ' 
by him. — Re Tithe Act, 1891, Roberts v. 
Potts, Jones v. Cooke, [1894] 1 Q. B. 213 ; 
58 J. P. 333 ; 42 W. It. 294 ; 9 K. 230 5 . 
sub nom. Jones v. Potts, Jones v. Cooke, ' 
63 L. J. Q. B. 381 ; 69 L. T. 849 ; 10 T. L. R. 
Ill, C. A. 

A nnotation ; — Distd. Lewis v. Hughes, (10IC) 1 K. 13. 831. 

4359. For “ Payment to clear off maritime 

lien — No request from mortgagees ” read 
44 Payment to clear off maritime lien — No 
request from mortgagees.’* 

Add. Annotations ;— Refd. The St. George, 
[1926J P. 217 ; The Goulandris, [1927] P. 182 ; 
The Stream Fisher, [1927] P. 73. 

4360. For 44 Premiums on husband’s life 

policy paid by wife— First life interest under 
settlement of policies taken by wife ” read 
44 Premiums on husband’s life-policies paid 
by wife — First life interest under settlement of 
policies taken by wife.” 

4372. Add. Annotation ; — Refd. Christoforides v. 
Terry, [1924] A. C. 566. 


4377a. Double payment by bank.] — Barclay & 
Co., Ltd. v. Malcolm & Co., No. 4340a, 
ante. 

4379. Add. Annotation : —Refd. Akt. Dampskibs 
Steinstad v. Pearson (1927), 137 L. T. 633. 

4382. Add. Annotation : — Consd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 

4385. Add. Annotation : — Refd. Liggett (Liver- 
pool) v. Barclays Bank (1927), 137 L. T. 443. 

4410. Add. Annotation : — As to (2) Refd. Akt. 
Dampskibs Steinstad v. Pearson (1927), 137 
L. T. 533. 

4418. Add. Annotation Dbtd. Lowtlier v. Clif- 
ford (1926), 95 L. J. K. B. 576. 

4429. Add. Annotation : — As to (1) Refd. Akt. 
Dampskibs Steinstad v. Pearson (1927), 137 
L. T. 533. 

4435. Add. Annotations : — Consd. The Chekiang, 
[1925] P. 80. Apprvd. Admiralty Comrs. v. 
Chekiang (Owners), [1926] A. C. 637. 

4437. Add. Annotation : — Overd. Spencer v. Ash- 
worth Partington, 0925] 1 K. B. 589. 

4438. After this case add 44 See, further. Companies, 
Vol. IX., pp. 328-331.” 

4487. Add . Annotations : — Refd. Holt v. Markham, 
[1923] 1 K. B. 601 ; Cantiare San Rocco S. A. 
v . Clyde Shipbuilding & Engineering Co., 
[1924] A. (J. 226; Rowling v. 0o\, [1926] 
A. O. 751. Mentd. Boston Corpn. v. Fenwick 
(1923), 129 L. T. 766. 

4523. Add. Annotation : — Distd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 

4534. Add. Annotations: Apld. Holt v. Markham, 
[1923] 1 K. B. 504. Refd. Jones v. Waring 
& Gillow, [1926] A. G. 670; British & North 
European Bank v. Zalzstein, [1927] 2 K. B. 
92. 

4534a. . 1 — By certain military regula 

lions officers in the Royal Air Force were on 
demobilisation entitled to a gratuity varying 
in amount according to circumstances. If 
their names weie on a certain list, called the 
Emergency last, they were only entitled to 
a gratuitv at a lower rate than if they were 
not on that list. Deft, was a d (‘mobilised 
officer of the Royal Air Force. Pltfs., who 
acted as Govt.’s agents for the payment 
(inter alia) of gratuities to demobilised officers 
of that force, in ignorance of the fact 
deft, was on the Emergency last, but also 
in forgetfulness of the regulation which 
provided that the gratuities of olIL ers on the 
Emergency List should he paid at the lower 
rate, not appreciating the materiality of 
an officer being on that list, paid deft, his 
gratuity at the higher rate to which he would 
have been entitled if he had not been on that 
list. More than a year afterwards, & before 
notice of the mistake, deft, spent the* money. 
In an action to recover back the excess pay- 
ment as money paid under a mistake of fact : 
— Held : pltls. could not recover on the 
grounds that plfts. ’ mistake was not a mis- 
take of fact causing the payment ; & that 
as deft, had been led by plfts.’ conduct to 
believe that he might treat the money as his 
own, & in that belief had altered his position 
by spending it, pltfs. were estopped from 


PART DC. SECT. 8, SUB-SECT. 4.— 
sw. Money paid under decree — 


I Decree unreversed. ] — Money 
1 under decree cannot be 

in a fresh suit while the decree 

I remains in force ; hut if the decree 


has been reversed or superseded the 
money paid is recoverable. — N aoanna 
V. Venkatatpayya (1923), I. L. R. 
40 Mad. 895.- IND. 
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alleging that it was paid under a mistake. — 
Holt v. Markham, [1923] 1 K. 13. 504 ; 02 
L. J. K. 13. 400 ; 128 L. T. 719 ; 07 Sol. Jo. 
314, CL A. 

Annotations : Consd. JonoH v. Waring & Glllow, f 192C J 
A. C. fi70. Refd. Jirltinh A North European Hank r. 
Zalzstcin, 1 1 927 J 2 K. U. 92; itcrkiH i. Harriott, Pem- 
broke A: Sluter (1927), 4 4 T. b. H. 03. Mentd. Orel. v. Ord, 

( 1 023 J 2 K. B. 432. 

4542. Add. Annotation# :■ —Generally, Refd. Holt 
v. Markham, (1923] 1 K. 13. 504; British 
American Continental Bank v. British Bank 
for Foreign Trade, [1920] 1 K. B. 328; Jones 
v. Waring & Cillow, [1920] A. C. 070. 

4563. Add. Annotation : —Consd. Jones v. Waring 

». ss:n_ imon 2 K. 13. 012. ' 

4578. Add. Annotation : — Refd. Tournier v. 
National Provincial & Union Bank of Eng- 1 
land, [1924] 1 K. B. 401. 

4583. Add . Annotations: — Refd. Underwood v. 
Bank of Liverpool & Martins, Same v. Bar- 
clays Bank, [1924] 1 K. B. 775; Liggett 
( Liverpool) r. Barclays Bank (1927), 12.7 
L. T. 4 13. ' i 

4587. Add. Annotation : -Refd. Brocklebank v . I 
B., [1925] 1 K. B. 52. j 

4590a. — To bank named by principal 

Money returned by bank to agent.] Pltfs. 
in London sold to a New York ro. a quantity | 
of Belgian francs to bp delivered to defls. I 
as the purchasers’ agents in Brussels on 
I )cc. 3 1 , at- a price t-o he paid in dollars on the 
same day in New York, iV 1 lie purchasers 
instructed doits, to pay the francs when 
received to the Bank. On l>ee. 30 bkpey. 
proceedings were* commenced against the 
purchasers in New York <k a receiver was 
appointed, A on the same day the purchasers 
cabled to pit fs. not to pay the francs to delis., 
as they, tiie purchasers, were unable to com- 
plete their contract. Before that cable 
armed pli-fs. bad already paid the francs to 
defts., «k detts. liad paid them to the C. Bank. 
Pill's. then requested the C. Bank to return 
them, A the (’.flank returned them to defts., 
with an explanation that they did so for the 

i mrpose ol eaneelling delt s.’ payiuent to them. 

n these circumstances doits, claimed that, the 
money having been returned to them, they 
were entitled to bold it on behalf of their 
principals, <k refused to pay it over to pltfs., 
who brought an action to recover the francs 
as being money bad ik received by defts. to 
their use: livid: (1) as at tin* time pltfs. 
paid the francs to defls. the purchasers 
had already repudiated their contract, al- 
though pltfs. did not know thaCfact A conse- 
quently bad not. accepted the repudiation, 
pit fs. were under no legal obligation to pay, 

\, having paid under a mistaken belief oi 
legal liability, they would have been entitled 
to recover the money back if they’ had dis- 


covered their mistake before defts. had paid 
it to the C. Bank ; (2) the effect of the money 
being returned by the 0. Bank was to restore 
pltfs. to the same position as that which 
they occupied before defts paid it away, & 
that position was unaffected by the fact that 
before redemand of the money by pltfs. the 
trustee in bkpey. of the purchasers had 
directed defts. not to part witli it, & defts. 
in compliance with that direction had credited 
the purchasers with it in their books ; (3) 
defts. wore bound to repay it to pltfs. — 
13riti.sii American Continental Bank v. 
British Bank for Foreign Trade. [1920] 
1 K. B. 328 ; 95 L. J. K. B. 320 ; 134 L. T. 

4597. Add. Annotation * : — Refd. Abram S.S. Co. 
v. Westville Shipping Co., [1923] A« C. 773 ; 
Howland v. Divall, [1923] 2 K. B. 500. 

4598. Add. Annotation : — Refd. Abram S.S. Co. v. 
Westville Shipping Co.. [1923] A. C. 773. 

4635. Add. Annotation : — Consd. Brocklebank v. 
It., [1924] 1 K. B. 047. 

4640. Add. Annotations : — Consd. Brocklebank v. 
R., [1925] 1 K. B. 52. Refd. Glamorgan 
County Council v. Glasbrook, [1924] 1 K. B. 
879. 

4644 Add. Annotations : — Apld. Marshal Shipping 
Co. v. Board of Trade, [1923] 2 K. B. 343. 
Consd. Brocklebank t\ It., [1925] 1 Iv. B. 52. 
Refd. Glamorgan County Council v. Glas- 
brook, [1924] 1 K. B. 879. 

4649. After this case add “ 4 Payment as con- 
dition of licence to sell ship to foreigner.] — 

See Constitutional Law, pp. 280, 281, ante. 
Nos. 520a-52(>d, ante.” 

4651. Add. Annotation : Mentd. ltcpubliea do 
Gualemula r. Nunez, | 1927] 1 K. B. 009. 
i 4678. Add. Annotation : — Mentd. Ord v. Ord, 
[19231 2 K. B. 432. 

4683. Add. Annotation: —Mentd. lie Letters 
Patent No. 139, 207, lie Carbonit Akt., 
[1924] 2 Oh. 53. 

4711. Add. Annotation :— Mentd. Ord. v. Ord, 
[1923] 2 lx. B. 432. 

4716. Add. Annotation : - Refd. London ik Mont- 
, rose Shipbuilding A Repairing Co. v. Barclay's 

Bank (1925), 31 Com. Cas. 07. 

I 4742. Add. Annotation : — Consd. Jones v. Waring 
1 A Gillovv, [1925] 2 K. B. 012. 

! * Gillovv, LI 9251 2 K. 33. 012. 

4824. idd. L maintain : Refd. British <k North 
European Hank i . Zalzsiein, [ 1927] 2 K. B. 92. 

4868. Add. Annotations : — As to (1) Refd. Thomp- 
son v. British Medical Assocn. (New South 
Wales Branch), [1924] A. C. 704. Generally. 
Refd. Palmolive Co. (of England) r. Freed- 
man (1927). 4t T. L R. 80. 


PART IX. SECT. 3, SUB-SECT. 4. 
B. (h). 

4654 i. Causi of action Inoun 
ihfiinUwt ]- Hvnk OF Mouiii vi r 
V\ MMM.lT, (11)171 2 W. W. U 1,1. * . 2 
H C. H 73. M , 34 I>. b. 11.20. CAN 


PART IX. SECT. 3, SUB-SECT. 4.- E. 

j sa .Purpose illegal — Purpose jiartlii 

fulfilhd.] — If A. gives to another as his 
I agent a cheque to make a purchubO 
i forbidden by law, & the agent makes 
1 the purohnbe & indorses the cheque to 
1 j t lie vendor, A. cannot recover f tom the 
agent an alleged balance unaccounted 


for of the amount of the cheque as 
money paid to the agent for Ade use. 
While the money might have been 
recovered before the effecting of the 
l illegal purpose, it cannot bo recovered 
after. — Lawson v. Faklky, 11924] 
1 1). L. R. 27 9 : 1 W. W. It. 243 ; 18 
Sabk. L. lb 4.S.— CAN. 





Vol. XH.- Contract. Cases 4907- 5045. 


Part X.- — Personal Contracts. 


4907. Add. Annotation : — Refd. Public Trustee r. 
Elder, [192CJ Cb. 770. 

4913. Add. Annotation : — Refd. Messa^er r. British 
Broadcasting Co., [1927| 2 K. B. 543. 

4915. Add. Annotation : Refd. Message!* i\ British 
Broadcasting Co., [1927] 2 K. B. 543. 


4916. Add. Annotation Refd. Messager v. British 
Broadcasting Co., [1027 1 2 K. B. 513. 

4936a. S. 7\ Jackson v. BitiixtE (1702), 12 Mod. 
Hop. 050 ; 88 E. R. 1580. 

tutorial urns : — Refd. Tnskci r. Sdiepheid (W»D. 0 IT. iV N. 
v ~... ; Fttinm r. Wilson (lh69), L. K. 4 C. P. 7 11 , Hinkins 
r. Aider (I960), 


Part XII. — Assignment of Contracts. 

4956. Add. Annotation? : — Refd. Anderson v. t 4985. Add. Citations : — 33 I j. T. 700; sub nonu 

Equitable Life Assee. Soc. of the United , lie European Assuranc m Society Ahbi- 

States (1020), 131 L. T. 557 ; Bennett r. I TRATION Acts, 1872, 1 873 A 1 875, 7iV An(«lo- 

Whitehead, [1020J 2 K. B. 380. Australian 6c Universal Family Life 

4957. Add. Annotation : Refd. Public Trustee r. I Assurance Co., Harman’s Ease, Eratt’s 

Elder, [1020] Ch. 770. 1 CASE, 45 L. J. Ch. 332. 

4963. Add. Annotation . Consd. Gieei e. Downs 1 4993. Add. Annotation:— Mentd. Backham v. 
Supply Co.. [1927] 2 K. B. 28. > Tabrum (1923), 129 L. T. 24. 


Part XIII. - Interpretation of Contracts. 


5031. Add. Anyiotations : Refd. Larrinaga v. Soc. 
Franco Americaine lies Phosphates He 
Medulla (1923), 92 L. .7. K. B. 455; Cohen r. 
Sellar, [1920] 1 K. B. 530. 

5032. Add. Armotatioyi : — Refd. Tournier v. 
National Provincial 6c Union Bank of 
England, [1924J 1 K. B. 401. 

5033. Add. Annotation s Refd. Sack v. Jones, 
[1925] Ch. 235: O Cedar v. Slough Trading 
Co.. [1927| 2 1\ . B. 123. 

5040. Add. Annotation : — Mentd. Macmillan v. 
Cooper (1923), 93 L. J. P. C. 113. 

5042. 4 dd. Annotations : — As to (1) Reid. Cock- 
burn v. Smith (1923), 40 T. L. R. 113; 


Kelantan Government v. Dull Development 
Co., [ 1 923 J A. C. 395 ; I ^arrinaga v. S< >e. Era nc< > 
Ameiieaine Dos Phosphates I)e Medulla 
(1923), 92 L. J. K. B. 455 ; Transoceanica 
Soc. Italiana J)i Navigazione u. Shipton, 
[1923] 1 K. B. 31 ; United Stall's Shipping 
Board r. Durrell, [1923] 2 K. B. 739 ; Tournier 
r. National Piovincial A: Union Bank ot 
England, [1924J 1 K. B. 4(51. 

5045. Add. Amiolatio* s : — Consd. United States 
Shipping Board v. Durrell, [1923J 2 K. B 
739. Refd. Anglo-Nowfoundland Dcvelop- 

mont I'n n Pnrdfu* SI f»t»m iirnl inn Co 

[1924] A C. 400; Cohen v, SelTar, [1920J 
1 K. B. 530. 


PART X. SECT. 1. 

ib. Advertising agreiment .] — An 
agreement w hereby (lefts, giantid to 
J. 8., carrying on business as J. S. 
Co., the exclusive rights of screen 
advertising, J. S. Co. to attend to all 
matters connected with the obtaining 
of advertising contracts, wkuli it 
took in its own name: — Held: not 
assignable. — S winhon (John) C o., Lm. 
v. Cryrtal Palace, Ltd., [11*22] 
N. Z. L. R. 250 ; Uuz. L. R. G9.— N.Z. 

sc. Agreement for casement — Con- 
struction <Sc use oj tramwag.] —Deft. 6c 
another in 1916 granted to S. a right 
to lay down a tramway through deft.’*- 
land for the purposes of removing 
S.’s timber. In 1911* S. assigned bib 
rights under the agreement to pltf. 
The assignment was known to deft., 
who raised no objection. Deft, in 
1922 put gates acioss the tramway, 
removed part of the tramline, 6c 
destroyed part of a trestle bridge : — 
Held : the grant or contract was not 
a personal one, 6c pltf. had an equit- 
able interest by assignment from S. 
in the easement. — Macdonald v. 
Peddle, [1923] N. Z. L. It. 987.— 
N.Z. 

J.S. 


PART XII. SECT. 2, SUB-SECT. 2.— 
A. (a). 

4958 iii. .]-- A business 

was transferred to a now co. Pltf. 
bi ought an action for an unpaid balance 
against tho old firm. Evidence* showed 
that pltf. had disclosed no intention 
to accept tho new eo. as the debtor ; — 
Held : tho old firm were liable. — 
Simpson 6c Ors v. Cousins, [1923] 
1 D. L. It. 106.— CAN. 

4958 iv. .] — Swinhon 

i (John) Co., Ltd. v. Crystal Palace, 
Ltd., (1922] N. Z. L. R. 250 ; Uaz. 
L. R. 69.— N.Z. 

4958 v. — — . | M( Clllv i\ 

Makiuml Umjkd Farmers! o-opi n\- 
iive, Cauilk v. Makiuml Umii i> 
1 MtMLIih CO-OPLKANVU. (N. R ), [1926] 
i 1*. L. K. 727. -CAN. 


PART XII. SECT. 2, SUB-SECT. 2.— 
A. (b) 1. 

4967 i. Clear proof of intention rt- 
qmred — Onus on party alleging nova- 
tion.] — Chat iborm; v. Jenkins, [1926] 
N. Z. L. R. 858.— N.Z. 
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I PART XII SECT. 2, SUB-SECT. 2.- B. 

4999 iv. - - .] - M< Can \j,ix v 
r J MU MAN, [1925] i D. L. R. 911 
I CAN. 

I sd. What const if uh s — lull of i i- 
| (hangt of new firm tah < n in jtaj/nu ut 
I Hill dishonound.] — Pltf. co., a cicddoj 
of a firm, had no notice of the dis- 
1 solutonof tho part nei ship betwe<*n llu* 
t partners, C. 6c S., until Feb. 7, when II , 
pltfs.’ manager, was told of it. JL 
took an acceptance of S. for the amount 
, duo to pltfs. down to Fob. 1, dating it 
as of Feb. 7, receipted the bill \ con- 
l tmuod to supply goods to 8. down to 
Mai. 4 when the business wus closed. 

1 On Mar. 10 the draft taken by II. was 
dishonoured, 6c on Mai. 31, the whole 
dealing was closed by II. taking a 
demand note from S. for tho whole 
amount then duo to pltf. co. :--ftild : 
C. was not released from his liability 
to pltfs. until after notice of dissolution 
given bv »S. on Feb. 7. Theie was no 
novation 6c pltfs. wow entitled to re- 
cover from the members of the firm 
their account down to the date of 
not ice.- “Han'i sport Fruit Co., Lid. 
i*. Cold well, 11923] 4 D. L. R. 65 ; 56 
N. S. It. 222.- OAN. 


24 



Cases 6048— 5168a. English and Empire Digest Supplement. 


5048. Add . Annotations : — Consd Cockburn v. 
Smith (1923), 40 T. L. It. 113; Kelantan 
Government v. Duff Development Co., 
[1923] A. C. 395. Apld. Silverman v. Imperial 
Jjondon Hotels (1927), 137 L. T. 57 ; Waffems 
Bedorij A./S. v. Muller, Batavia, [1927] 2 KB. 
99. Refd. Larrinaga v. Soc. Franco Ameri- 
ca! ne Des Phosphates Do Medulla (1923), 92 
L. J. K. B. 455; United States Shipping 
Board v . Durrell, [1923] 2 K. B. 739; British 
Petroleum Co. v. A.-G. for Ceylon, [1 920] A. 0. 
1 47 ; Browning v, Crumlin Valley Collieries, 
[1920] 1 K. B. 522; United States Shipping 
Board v. Strick, [1920] A. C. 545; Marbe v. 
George* Edwardes (Daly’s Theatre) (1927), 43 
T. L. B. 400. Mentd. The Empress, P923] 
P. 90 : Great Lakes S.S. Co. v . Maple Leaf 
Milling Co. (1924), 41 T. L. It. 21 ; The Grit, 
[1924] P. 246. 

5052. Add. Annotation : —Mentd. Thomas v. Todd* 
I1920J 2 K. B. 511. 

5054. Add. Citation : — 15 Asp. M. L. 0. 544. 

6056. Add. Annotation : — Refd. Willis v. Willis 
(1927), 90 \j. ,J. P. 177. 

6050. Add. Annotation : — Apld. Kelantan Govern- 
ment v. Duff Development Co., [1923] 
A C. 395. 

5060. Add. Annotation: — Consd. A.-G. v. G. 8. & 
W. Ky. of Ireland, [1925] A. C. 754. 

5066a. Term customary during war.] — The ct. 
found that since the outbreak of war in 1914 
it had been a universal custom in the dried 
fruit trade to insert in all contracts for the 
sale of sultanas a clause as follows: “ Should 
shipment be prevented by force majeure 
such as prohibition of export, blockade, war, 
or any consequence of warlike operations, 
this contract or the then unfulfilled part 
thereof to bo cancelled without claim.” The 
et., therefore, rectified certain bought A 
sold notes by the addition of this clause on 
the ground that the parties must be taken 
to have contracted on this basis. — C ah am an 
Kowley & May v. Apergiiis (1923), 40 
T. L. It. 124 

6072 .Add. Annotation:— Mentd. Captain J. A. 
Catos Tug A Wharfage Co. v. Franklin lnsce., 
[1027| A. C. 098. 

5073. Add. Annotation :— Refd. Linar Bugge r. 
Bowater (1925), 31 Com. Cas. 1. 

5085. Add. Annotations : - Refd. Bourne e. Wicker, 
[19271 1 Oli. 007 ; Farey v. Cooper, LI927J 2 
K. B. 384. 

5086. Add. Annotations : -Apld. Bourne v. Wicker, 
119271 1 Ob. 007. Refd. Farey r. Cooper, 
[1927] 2 K. B. 381. 

5087. Add. Annotation :— Refd. Martin v. Stout, 
[1925] A. C. 359. 

5088. Add. Annotation :■ — As to (2) Refd. Franco- 
British Ship Store Co. v. Compagnie des 
Chargours Francaise (1920), 42 T. L. It. 735. 


5102. Add. Annotations: — Refd. Larrinaga v. Soc. 
Franco Americaine Dos Phosphates Des 
Medulla (1923), 92 L. J. K. B. 456; Kursell 
v. Timber Operators & Contractors (1926), 95 
Ij. J. K. B. 569; He Wait, [1920] Ch. 902. 

5103. Add. Annotation : — Refd. Larrinaga v. Soc. 
Franco Americaine Des Phosphates Des 
Medulla (1923), 92 L. J. K. B. 465. 

5104. Add. Annotation: — Expld. Re Wait, [1927] 
1 Ch. 606. 

5113. Add. Annotation : — Consd. Marb6 v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 

6117. Add. Annotation : — Refd. Sweet r. Williams 
(1922), 128 L. T. 379. 

5120. Add. Annotation: — Consd. Marb6 v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 

5121. Add. Annotation : — Consd. Marb£ v. -George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 

5126. Add. Annotation : — Refd. Sweet v. Williams 
(1922), 128 L. T. 379. 

5132. Add. Annotation : —Consd. Browning v. 
Crumlin Valley ColUeries, (1926J 1 K. B. 522. 

5167. Add. Annotation : — Consd. Cohen v. Sellar, 
[1920] 1 K. B. 530. 

After this case add “ See , further , Gifts, 
Vol. XXV., p. 525.” 

5168. Add. Annotation : — Apld. London A South 
American Investment Trust v British 
Tobacco Co. (Australia), [1927] 1 Ch. 107. 


Sub-sect. 3. — Implied Warranties (Vol. XII., 

p. 028). 

Add the following case : — 

5168a. Of fitness — Turkish baths.] — Defts. were 
the owners of Turkish baths, A customers 
who camo late at night were* permitted to use 
the bods in the cubicles till early the next 
morning. Pltf. & his brother slept one night 
at the baths, A when they woke up they 
found that they had been bitten badly by 
insects, proved afterwards to be bugs : — 
Held : there had been a breach of an implied 
warranty that the beds or couches supplied 
for the use of customers should be reasonably 
fit for the purpose, A defts. owed a duty to 
pltfs. to take reasonable care that no bugs 
or other dangerous insects should infest their 
premises. — Silverman v. Imperial London 
Hotels, Ltd. (1927), 137 L. T. 57; 43 
T. L. R. 200. 

For the cross-reference 4 * Of fitness — Sale 
of animals ] — See, generally , Animals, Vol. 

I., pp. 260 ct seq .” read “ Sale of 

animals.] — See. generally , Animals, Vol. I., 
pp. 200 et seq.” 


PART XIII. SECT. 2, SUB-SECT. 1.— C. 

5048 il. .] — While the ot. must 

not by Implication actually make a 
contract for tlio parties, yet it may hold 
that on a reasonable consideration of 
the terms of the oontraot there is 
neoessarily implied an obligation for 
the purpose of giving efficacy to the 
transaction A preventing euch a 
failure of consideration as cannot 
have been within the contemplation 
of either side. — Connobs v. Mo- 
GRRGOR, [1924] 2 D. L. lb 86 ; 2 


W. W. It. 294 ; 20 Alta. L. It. 289.— 

CAN. 

5048 in. Whether period of 

agency included .) — A contract of agency 
contained no express stipulation as to 
the term of the agency : — Held : it 
vias uot necessary, in order to give 
business efficiency to the contract or 
to oarry into effect the intention of 
the parties, to imply a term that the 
contract oould be terminated only on 
reasonable notice, & such a term oould 
not therefore be implied. — Pollard 
e. Gibson, 119241 4 ILL. R. 354 ; 55 
0. L. IL 424.— CAN. 
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PART XIII. SECT. 2, SUB-SECT. 1.— 
H. (a) ill. 

•f. Commission payable out of 
purchase •money.) — Pltf., an agent, 
made a special contract with deft, 
whereby he was to obtain a portion 
of the purohase pnoo : — Held ; in the 
absenoe of express provision, there 
was no obligation on deft, to keep the 
oontraot of sale alive in order that pltf. 
might obtain his commission, & upon 
the cancellation ot the contract of 
sale pltf. ’a right was determined. — 
Go wan v. Bowerk, [1924] App. D. 
550.— S. AF. 



VoL Xin, Cases 41—610. 


COPYHOLDS. 

Note. — As to copyhold tenure & manorial incidents after 1925, see T^aw of Property Act, 1922 
(c. 16), bs. 128^-146, scheds. 12-15; Law of Property (Amendment) Act, 1924 (c. 5), sched. 2. 


Part I. — The Manor. 

41. Add. Annotation : — As to (1) Refd. Hodgson 128. Add. Annotation : — As to (1) Refd. Jay v. 

v. McCreagh (1923), 93 L. J. Ch. 339. Jay, [1924] 1 K. B. 826. 

122. Add. Citation : — 92 L. J. Ch. 56. 


Part II. — Franchises and other Rights appendant to Manors. 

213. Add. Annotation: — Generally , Mentd. Harper v. Hedges, [1923] 2 K. B. 314. 


Part IV. — Manorial Courts. 

825. Add. Annotation: — Ae to (1) Apld. Re Holli- j 332. Add. Annotation : Mentd. l^ jton U. <\ r. 
day, [1922] 2 Ch. 698. I Wilkinson, [I927| 1 K. B. 858. 


Part V. — The Court Rolls and other Manorial Documents. 


393. Add. Annotation : — Consd. Beaumont v. 
Jeffery (1924), 40 T. L. It. 790. 

394a. Purchaser for value.] — Pltf., as lord 

of the manor of Great Tey, which he acquired 
by purchase in 1923, brought the present 
action of detinue to recover possession of 
certain ancient ct. rolls of that manor, which 
were of mere historical interest & which 
before his purchase pltf. had seen advertised 
for sale by deft., who, having purchased 
them in 1902, from one P., a waste paper 
dealer, had commenced advertising them for 
sale ten years before the .commencement of 
the present action : — Held : in the absence 
of evidence to the contrary, it must be pre- 
sumed that P. acquired the rolls lawfully 


in the ordinary course of his business from 
either the lord or tho steward of the manor, 
A as the position of pltf.’s predecessor in title 
as trust ee of the rolls, while they remained 
in his possession, did not make it illegal for 
him to part with them to a stranger, who 
came under the same obligation as tho lord 
to produce them, pltf. was not entitled to 
recover the rolls. -—Beaumont v. Jeffery, 
1 1 925] Oh. 1 ; 93 L . J. Oh. 532 ; 122 1,. T. 
246 ; 40 T. L. K. 796 ; 68 Sol. Jo. 867. 

461. Add. Annotation : — Refd. Love v. Bentley 
(1707), 11 Mod. Hep. 181. 

482. Add. Annotation : — Refd. Beaumont v. 
Jeffery (1924), 40 T. L. It. 796. 


Part VI. — Officers of the Manor. 

491. Add. Citations : — 2 Show. 21 ; Freem. K. B. 473. 


Part VII. — Manorial Tenures. 

610. Add. Annotations: — Mentd. Nicollo v. Voisin (1922), 91 L. J. V. C. 129; British -American 

Tobacco Co. v. Jones (1925), 134 L. T. 405. 
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Cases 796-1970. 


English and Empire Digest Supplement, 


Part IX.- -Particular Estates in Land of Copyhold and 

Customary Tenure. 


795. Add. Annotation: — Mentd. Tic Engelbach’s 
Estate, Tibbetts v. Engelbach, [1924] 2 Ch. 
348. 


1009. Add. Annotation Mentd. Cohen v. Sellar, 
[ 192G] 1 K. B. 330. 


Part XI. Relationship of Lord and Tenant as affecting 

Services, Dues, etc. 

1164. Add, Annotation : - Refd. Bradford v. Price 1241. Add. Annotation : — Retd. United Dairies 
(1922), 92 L. .1. K. B. K71 . I v. Public Trustee, [1923] 1 K. B. 469. 

1176. Add. Annotation : -Consd. Cheshire Countv 1 1273. Add. Annotation: — Mentd. Harper v. 

Council v. llopley (1923), 130 L. T. 123. | Hedges, [1923] 2 X. B. 314. 

1192 ('Hations: - For “ 12 E. K. 1120” read “ 125 1274. Add. Annotation : — Refd. Purnell v. Roche, 

E. R. 1120.” (1927] 2 Ch. 1 12. 


Part XII. — Descent of Copyholds. 

1384. Add. Annotation : —Mentd. Elliott v. Boynton, [1924] 1 Ch. 230 


Part XV. Devise of Copyholds. 


1498. Add . A nnolut ton : Mentd. Ojiklcx /'.Wilson. I 
|1927 | 2 K. B. 279. 

1506. Add. Annotation : -Refd. Jlc Brooke, 
Brooke v. Dickson, [1923] 2 Ch. 205. 

1508. Add. Annotation : — Refd. lie Brooke, 
Brooke v. Dickson (1923), 92 L. .1. Ch. 504. 

1533a. Remainder to his heir-at-law — Rule 

in Shelley’s Case applies.) — By his will 
testator, among other d<*\ises of freeholds 
& copyholds, devised his two copyhold 
houses, gardens, premises situate in the 
parish of B., A: also a pieee of copyhold land 
adjoining, to his nephew C. for life* without j 
impeachment of waste, A after his death lie I 


devised the same premises to the “ heir-at- 
law ” of the said G. There was no special 
custom of descent in the manor of B. affecting 
these copyholds : — Held : the use of the 
expression “ heir-at-law ” did not exclude 
the operation of the rule in Shelley's Case , 
wiiieh accordingly applied, & G. was entitled 
in customary fee simple for an estate to him 
A lus heirs according to the custom of the 
manor. — Re Hack, Bkadman v. Beadman, 
[1925] Ch. 033 ; 94 L J. Ch. 343 ; 133 L. T. 
131 ; 09 Sol. Jo. 002. 

See , now % Law of Property Act, 1922 (c. 16), 
ss. 128-145. Scheds. 12-15 ; Law of Property 
Act, 1925 (c. 20), s. 131. 


Part XVIII. — Mode of Transmission of Copyholds inter vivos. 

1566. Add. Annotation : - Mentd. Lapisli v. Braith- i 1772. Add. Annotation : — Mentd. Fnnshnwe r. 
waite (11)2-1 ), 1)3 L. J. K. B. 1123. , Fnnslmve, |D)27| 1’. 238. 


Part XIX. Determination and Suspension of Tenant’s Estate. 

1970. Add. Annotation : — Mentd. lie Twopcny’s Settlmt., Monro t’. Twopeny, [1924] 1 Ch. 522. 
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Vol. xm. Cases 4—42. 


COPYRIGHT AND LITERARY PROPERTY. 


Part I. — Nature 

4. Add. Annotation : — Refd. Performing Right 1 
Soc. v. London Theatre of Varieties, [1924] 

A. C. 1. 

16. Add. Annotalioyi : — Refd. Performing Right i 
Soc. v. Mitchell & Booker, [19241 l K. B. 7(52. j 

16a. Dramatic work — No “ first publication ” 
within 1911 Act, s. 1 (3) — Owner entitled to 
substituted copyright under 1911 Act, sched. 1 .] i 
— Under Dramatic Copy right Act, 1833 1 
(c. 15), a foreign author dwelling outside 
British territory was entitled to secure 
dramatic copyright within the British 
Empire of the iirst performance of his play 
given in (his country. By an agreement in 
writing dated June 30, 1898, G., the author 
A: sole proprietor of the right to perform a 
certain play, granted to pltf. the sole k 
exclusive right to perform, or have por- 
foimed, the play in Great Britain & Ireland. 
On Sept. 22, 1898, G.’s agent wrote to pltf. 
stating that the play had been first per- 
formed in Great. Britain on a certain date ■ 
at a certain place : — Held : a ropy of the | 
letter of Sept. 22, 1898, the original lia\ing 
been lost, was admissible /is evidence in a . 
copyright action between pltf. k third ! 
patties who claimed a light to produce 
cinematograph films of the play under an 
agreement for value with (»., dated Sept. (5, j 
1919, to prove that the tirst performance 
of the play took place in this eountiy /is j 
stated in the letter since, (1) being written j 
by G.’s agent, it constituted an admission 
by G., a person who, although not named on 
the record, had a substantial interest in the 
result, k (2) it constituted an admission by 
delis.’ predecessors in title. ♦; 

(3) An entry in the register bf first 
performances of dramatic productions /it 
Stationers’ Hall is admissible in e\ idence /is j 
a xniblic register. Jf such au entry is in I 
correct, the party producing a certified copy 
of it may be precluded from relying on il as 
primd facie proof of a right to produce or 
reproduce the play to which it relates, but , 
it can be regarded by the ct. as conn bo ration I 
of other evidence of title. ' 


of Copyright. 

(4) 1911 Act, s. 1 (1) ( a ) & s. 1 (3), which 
provide that copyright shall subsist in every 
dramatic work if it has been tirst published 
in His Majesty’s dominions, but that the 
performance in public shall not be deemed to 
be public/it ion, prescribe conditions for the 
future, but do not inflict them on past events 
so as to destroy existing rights. 

(5) Where the owner r >f dramatic copyright 
possessed (by assignment! the sole right to 
perform, or permit the performance of, a 
certain play before 1911 Act came into 
operation he acquired, by sect. 2 (1) (5), 
coupled with sects. 2 1 k 35 ol the Act, 
sched. 1 to the Act, the right to the cinemato- 
graph A: lilm rights of that play also. 

An American corpn. made a lilm A; sent 
a negatho A. two positives of it to an English 
co., who made further copies of the lilm 
A^ handed them to another English co., who 
let them to a British exhibitor. The American 
corpn. A: the two British cos. w ore inter- 
working organisations linked together by 
complex agreements, A. they all three shared 
m part ol the receipts from the exhibition 
of the lilm by the exhibitor. The exhibitor 
in exhibiting the film, infringed pltl.’s 
copyright: — Held : (0) the American corpn. 
A: the 1 wo British cos. had actively directed, 
counselled or aided the miiingemeiit by the 
exhibitor, A^ had infringed pltf.’s rights 
within 1911 Act, s. 2(1), the operative effect 
ol which sub-sect, is extended A. not limited 
by sect. 2 (2) A: (5). 

(7) Where an infringement of copyright 
is proved under 1911 Act, s. 2 ( 1 ), f he question 
of know ledge ol infringement by the ini ringer 
does not arise except possibly with reloronco 
to the exemption lrom penalties for inlmigc- 
meut provided by T sect.. 8 ol the Art.— 
Falcon e. Famous Pi.aykks Eii.iu Go., 
J/rn.,| 1920| K.B.393; 95 L I.K.B. llh; 131 
L.T.210; 42 T. L. K\ 91 ; affd.,\ 1920| 2 K. Ik 
471 ; 90 L. .1. h. Jh 88; 135 L. T. (550 ; 12 
T. L. It. 0(5(5; 70 Sol. Jo. 750, (\ A. 

innhifmH (,mimllu, Reid. Me I /. Hull It Hioml 
i «et mr < «». | ! * 27 1 2 K . It .>15'. 


Part II. — Subject-Matter. 

18. Add. Annotation : -Refd. Macmillans. Coopei 41. Add. Annotation : As to (3) Refd. Rah on v. 
(1923), 93 L. J. P. C. 113. Ramons J 'layers Film Go. (1925), 12 7’. L. R. 

22. Add. Annotation ; — As to (1 ) Folld. Macmillan , ^ * 

v. Cooper (1923), 93 L. J. V. C. 113. I 42. Add. Annotations; A ft to (1 ) Consd. Macmillan 

23. Add. Annotation Refd. ( ’ampbell r. Poliak, v. Cooper (1923), 93 L. J. P. C. 113. Folld. 

[1927 J A. (’. 732. I Masson Seeley v. Kmbosotype Manufacturing 


PART I. SECT. 1. 

e i. . 1 — “ Copyright ” 

in Commonwealth Copyright Act, 
1912, s. 13 (1), includes the right to 
perform. — Pollock v. Williamson 
J. C. ), Ltd., [19231 V. L. It. 22(5 ; 29 


Argil* L. It. 133; 41 A. L. '1. 101. AUS. 

PART II. SECT. 3, SUB-SECT. 1. 

o i. Form of contract for ttalc of 

land.} -IJfld : Mich a document wut- 
cup&ble of copyright, but if copiuB weie 
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bold, Dm h* JiJJghl In* un implied mil ho* 
i it y to iepioduc* tlu m wheio preessniy 
in connection with the transaction lor 
which they were pinchuhcd.- 1” *’ 
LrilAlE iNrfTl'l iriK oi N.S.W . v. V\ ooi> 
( ] 923 ), 23 H. It. N. 8. W. 349; 40 

N. S. W. W. N. 00." 



Cases 42 — 92a. 


English and Empire Digest Supplement. 


Go. (1824), 41 R. P. C. 160. Consd. British 
Oxygen Co. v. Liquid Air, [1925] Ch. S83. 

As to (5) Consd. Performing Right Soc. v . 
London Theatre of Varieties, [1924] A. C. 1. 

( inurally , Refd, British Broadcasting Co. v. 
Wireless league Gazette Publishing Co., 

1 1 920] Oh. 433. 

43a. Letter written by manufacturer to trade 

customer.] — (1) A letter written by manu- 
facturers to a trade customer, offering their 
goods at a low price if the customer agrees to 
take such goods exclusively from them, is an 
“original literary work’* within 1911 Act, 
h. 1 (1 ), & the writers are entitled to copyright 
therein. Such a letter is not contrary to 
public policy as being in restraint of trade. 

(2) The publication of the letter by rival 
manufacturers, together with a covering 
letter of criticism, is not “ fair dealing ” 
within sect. 2 (1) (i) of the Act. — British 1 
Oxygen Co. v. Liquid Air, Ltd., [1925J Ch. 
383 ; 95 L. J. Ch. 81 ; 133 L. T. 282. 

51. Add. Annotation: — Consd. Macmillan v . 
Cooper (1923), 93 L. J. P. C. 113. 

55. Add. Annotation: — As to (5) Refd. British 
Oxygen Co. v. Liquid Air, [1925] Ch. 383. 

60. Add. Annotation : — Consd. British Oxygen 
Co. r . Liquid Air, [1925] Ch. 383. 

65. Add. Annotation Refd British Broadcast- 
ing Co. v. Wireless League Gazette Publishing 
(Jo., 11920] Ch. 433. 

73. Add. Annotation Refd. British Broadcast - 
ing Co. r. Wireless League Gazette Publishing 
Co., [1920J Ch. 433. 

74. Add. Annotation:- As to (1 ) Consd. British 
Ihoadeasling Co. v. Wireless League Gazette 
Publishing Co., (1920] Ch. 433. 

77a. — For type — Protected.] — Pltf. co., 

which carried on the business of supplying 
cutter-crush machines A type A other 
materials used therewith, issued a catalogue 
consisting for the most part of a number 
of words which illustrated the products of 
the several sizes A- shapes of type supplied 
by the co. A customers ordered a particular 
class of t>pe by referring to such words. 
Nearly all the words were selected by the 
managing director of the co. In 1022 defts., 
who were carrying on a similar business, 
circulated price lists which were practically 
copies of the price lists of pltf. co.,the words 
used in pltf. co.’s catalogue & price lists to 
indicate the stylo of type being copied 
in defts.' price lists without alteration. Pltf. 
co. commenced proceedings for an injunction 
to restrain infringement of copyright in their 
catalogue A passing off of goods which were 
not their goods as being their goods. On the 
question of copyright defts. contended {inter 
alia) that pltfH.’ catalogue was a design or 
collection of designs capable of registration 
under Patents A Designs Acts, 1907 
(c. 29), & 1919 (e. 80), A not the subject 
of protection under 1911 Act; — Held: on 
the question of copyright the contentions 
put forward by defts. failed, A an injunction 
restraining infringement of the copyright of 

S ltfs. in their catalogue was granted. — 
Iasson Seeley & Co., Ltd. r. Embosotype 
Manufacturing Co. (1924), 41 R. P. C. 100. 

80. Add. Annotation: — Generally , Mentd. Mac- 
millan v . Cooper (1923), 93 L. J. P. C. 113. 

85a. Programmes.] — Pltfs. were a limited co. 
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formed to acquire the Postmaster-General’s 
licence for the establishment A working of 
broadcasting stations, & to carry on any other 
business ancillary, incidental, or conducive 
thereto. Under the terms of their licence & 
a supplementary agreement pltfs. were 
required to transmit efficiently every day a 
programme of broadcast matter to the 
reasonable satisfaction of the Postmaster- 
General. They were not allowed to alter 
their memorandum as to objects without his 
written consent. He might revoke their 
licence if they failed to transmit satisfactory 
programmes, A within one month from their 
ceasing to hold the licence they were bound 
to pass a special resolution for voluntary 
winding up. Their profits from all sources 
beyond a 7J per cent, cumulative dividend 
on their paid-up capital belonged to the 
Postmaster-General. Nine months after the 
licence, with the approval of the Postmaster- 
General pltfs. began publishing the Radio 
Times every Friday, including therein the 
advance dally programmes for the ensuing 
week Sunday to Saturday. These pro- 
grammes gave the day A hour of each ]per- 
lormance, the artist's name, appropriate 
headings for items or groups of items, & 
translations of unfamiliar foreign titles of 
songs or music. The preparation, arrange- 
ment, A editing of the actual programmes 
involved considerable time, skill, labour A 
expense, although the preliminary work of 
iixing the days A hours, engaging the artists, 
A choosing the items had all been done some 
lime beforehand. Defts. having selected A 
copied numerous items from a set of advance 
programmes so published, pltfs. sued for in- 
fringement of copyright : — Held : (1 ) whether 
there was or was not copyright in an in- 
dividual programme, there was undoubtedly 
copyright in the compilation of the seven 
advance programmes ; (2) although the 

programmes were subject to the approval or 
veto of the Postmaster-General, who had 
power to revoke the licence if they included 
improper matter, they were not a work 
“ prepared or published by or under ” his 
“ direction or control ” within 1911 Act, 
s. 18, A so long as pltfs. were allowed to trade 
A publish them, the copyright belonged to 
pltfs. A not to the Crown. (3) Semblc : there 
may be copyright in an individual pro- 
gramme.— British Broadcasting Co. v . 
Wireless League Gazette Publishing 
Co., [1920] Ch. 433 ; 95 L. J. Ch. 272 ; 135 
L. T. 93 ; 42 T. L. R. 370. 

88. Add. Annotations : — As to (2) Refd. Bowling 
v. Camp (1922), 128 L. T. 342. Generally , 
Mentd. Ingle v. Farrand, [1927] A. C. 417. 

92a. Abridgment — May be new work.] — While 
there may be copyright in an abridgment of 
a larger work, in a case in which accurate 
knowledge, sound judgment, A literary skil] 
in presenting in a condensed form the material 
of the original author are displayed, there 
can be no copyright in a book consisting 
merely of extracts taken verbatim from a 
work m which there is no copyright, A strung 
together by connecting sentences, so as to 
make the extracts read as a consecutive 
narrative. There may, however, be copy- 
right in notes appended to such a book, 
although there is no copyright in the text. — 
Macmillan A Co. v. Cooper (1928), L. R. 51 



Vol. XPT. — Copyright. Cases 98a—! 


lad. App. 109 ; 93 L. J. P. C. 113 ; 130 
h. T. 675 ; 40 T. L. R. 186 ; 68 Sol. Jo. 
235, P. C. 

Annotation; — Reid. Masson Seeley v. Embosotypo Manu- 
facturing Co. (1924), 41 R. P. C. 160. 

After this case for 44 Abridgment — May be 
new work.] — See Nos. 422, 426, poet” 
read 44 .] — See, also. Nos. 422, 426.” 

95. Add. Annotation : — Mentd. Anglo- Newfound- 
land Development Co. v. Pacific Steam 
Navigation Oo., [1924] A. C* 406. 

97. Add. Annotation : — Reid. Falcon v. Famous 
Players .Film Co. (1925), 42 T. L. R. 91. 

118a. Adaptation of old play — Original musical 
composition.] — 1911 Act has extended the 
protection of copyright, Sc there is musical 
copyright in an arrangement of previous 
music wliich amounts to a new work. 

Pltf. composed music for an opera which 


was an adaptation of an old play. Defts. pre- 
pared an orchestral score from the same source, 
records of which they offered to the trade. 
Pltf. complained that defts. were passing 
oil these records as records of pltf.’s music : — 
Held : defts. had borrowed from pltf.’s 
work in a way which was more than mere 
coincidence, &r had infringed pltf.’s copy- 
right. — Austin v. Columbia Graphophone 
Co, (1923), 67 Sol. Jo. 790. 

119. Add. Annotation : — Refd. Austin v. Columbia 
Graphophone Co. (1923), 07 Sol. Jo. 790. 

120. Add. Annotation : — Consd. Falcon v , Famous 
Players Film Co., [1920] 2 K. B. 474. 

125. Add. Annotation Refd. Bex Co. Sc Bex 
Research Oorpn. v. Muirliead Sc Comptroller 
General of Patents (1926), 41 B. P. O. 38. 

137. Add. Annotation: — As to (2) Folld. Ridgway 
Co. v. nutchinson (1923), 40 R. P. O. 335. 


Part III. — Publication. 


151. Add. Annotation : — Refd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 

164. Add. Annotation : — As to (1) Consd. Falcon v. 
Famous Players Film Co., [1926] 2 K. B. 474. 

165. Add. Annotation : — Folld. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. 


180a. What documentary evidence admissible — 
Letters — From author’s agent to assignee of 
performing rlghts.l — Falcon v. Famous 
Players Film Co., Ltd., No. 16a, ante. 

I 180b. Entry in register at Stationers’ Hall 

- Entry incorrect.] — Falcon v. Famous 
Players Film Co., Ltd., No. 16a, ante. 


Part IV. — Ownership 


190. Add. Annotation : — Refd. Austin v. Columbia 
Graphophone Co. (1923), 67 Sol. Jo. 790. 

194. Add. Annotations : — Consd. Macmillan 

Cooper (1923), 93 L. J. P. C. 113; Refd. 
British Broadcasting Co. v. Wireless League 
Gazette Publishing Co., [1926] Ch. 433. 

197a. Automatic writing by medium.] — A woman 
journalist, engaged as a medium in psychical 
research, claimed copyright in a production 
written by her in automatic writing & alleged 
to be communicated by a spiritual agent. 
Deft, was present at some of the stances <fe 
alleged that the communication was addressed 
to him. lie claimed that the copyright was 
in him, or that it was a joint copyright, or 
that there was no copyright in any one : — 
Held : pltf. was the sole owner of the copy- 
right. — Cummins v. Bond, [1927] 1 Ch. 167; 
76 L. J. Ch. 81 ; 136 L. T. 368; 70 Sol. Jo. 
1003. 

220a. Sketches for advertisement show cards — 
Ordered by 6c made for advertiser for valuable 
consideration — Design not registered under 
Patents 6c Designs Act, 1907 (c. 29).] — Pltfs. 
claimed to be the assignees from the author 
of two sketches for cut-out advertisement 
show cards representing a pierrot & pierrette 
respectively with large faces Sc diminutive 
"ies. These sketches were shown by the 
author to defts. with defts.* name upon them 
with the view of being used by them for 


advertisement purposes. At the suggestion 
of defts. the colour of the costumes of the 
ligures was changed from mauve to green 
Sc yellow ; the colour of the lettering of 
defts.’ name was also changed from red to 
green Sc yellow. Defts. ordered a number 
of the sketches so altered at a price which 
gave the author a very considerable profit. 
Subsequently defts. obtained a number of the 
sketches from sources other than pltfs.* 
Neither pltfs. nor the author had registered 
the sketches as designs under the above Act. 
In an action by pltfs. for infringement of 
copyright: — Held: (1) under 1911 Act, 
s. 6 (1) (a), defts. were the first owners of the 
copyright in the original sketches, as the 
sketches were ordered by. Sc were made 
for, them for valuable consideration Sc were 
44 engravings ” within that sub-sect. ; (2) the 
sketches were designs which were capable of 
being registered under Patents Sc Designs 
Act, 1907, Sc as they were* used or intended to 
be used as models or patterns to be multiplied 
by an industrial process, 1911 Act, bv reason 
of sect. 22, did not apply to them, & as the 
sketches had not been registered as designs 
under the Act of 1907 pltfs. could not 
succeed.— Con Planck, Lid. v. Kolynos 
Incorporated, 1 1925 J 2 K. B. 804; 94 

L. J. K. B. 923 ; 133 L. T. 798. 

235. Add. Annotation : Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 543". 


PART II. SECT. 3, SUB-SECT. 3. 

ak. Plan — Of harbour.] — Lybhar v . Gisborne Harbour Board, [1924] N. Z. L. It. 13. — N.Z, 
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Cases 847 — 378. 
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Part V. — Assignment, Licence and Royalties 


247. Add . Annotation /--Refd. Falcon v . Famous 
Players Film Co. (1925), 42 T. L. R. 91. 

251. Add. Annotation : Refd. Message)* r. British 
Broadcasting Co., L1927] 2 K. B. 543. 

254. Add. Annotation : Refd. Messagor v. British 
Broadcasting Co., LI 9271 2 K. B. 513. 

256. Add. Annotation: — As to (1) Consd. Per- 
forming Right Soc. v. London Theatre of 
Varieties, (1924] A. C. 1. 

278. Add. Annotation:— Refd. Tho Lord Strath - 
cona, f 1 925 J P. 143. 

289. \dd. Annotation : Refd. Messag(»r v. British 
Broadcasting Co., [1927 | 2 K. B. 543. 

294. Add. Annotation : Refd. Mossager v. British 
Broadcasting Co., J1927] 2 K. B. 543. 

302. Add. Annotation : Refd. Messagor v. British 
Broadcasting Co., J1927) 2 K. 11. 543. 

308. Add. Annotation : — Refd. Falcon v. Famous 
Players Filin Co. (1925), 42 T. L. R. 91. 

308a. - - .] — Pltf. was the sole 

aulhorcss of A owner of the copyright in a 
novel called “ The Scarlet Pimpernel.” In 
1903 in collaboration with her huRband, she 
composed a dramatic version of the novel. 
By an agreement dated June 10, 1903, 
pltf. & her husbaud. as authors, granted to 
defts. T., as theatrical managers, the right ot | 
production of the play during a then forth- 
coming tour, A at a first-class West End 
liondon theatre, for two years ; A the agree- 
ment further provided that if tin* production 
took place within that period then “ the 
entire lights for the United Kingdom, the 
United States of America, A the Dominion 
of Canada in the play became theirs in- | 
alienable, A: they shall present it when A 


where they will within the countries afore- 
said,* * paying to the authors 5 per cent, on 
the gross weekly takings. Defts. fulfilled 
the specified condition. In an action by 
pltf. claiming a declaration that she had the 
sole right to perform the work by means of 
cinematograph films : — Held : the entire 
i performing rights in the play became vested 
J in defts. by virtue of the agreement, & when 
i 1911 Act came into operation the right so 
vested included the right to the cinematograph 
reproduction of the play ; & therefore pltf.’s 
action failed. — Barstow v. Terry, [1924] 
2 Ch. 316; 93 L. J. Ch. 607 ; 132 L. T. 53. 

Annotation h : — Folld. Falcon v. Famous Players Film Co. 
(11)25). 42 T. L. R. 91. Refd. Messagor t\ British Broud- 
ciihlJiigC’o , [1927] 2 K. Ji. .0 IB. 

308b. .] — Faxcon v. Famous 

Players Film Co., Ltd., No. 16a, ante. 

325. Add. Annotation ?: — Generally , Refd. Falcon 
v. Famous Players Film Co., [1926] 2 K. B. 

I 474. Mentd. Evans v. Hulton (1924), 131 
1 L. T. 534. 

| 325a. Reproduction of two works in one volume.] — 

Where a person reproduces in one volume, 
under the conditions set out in the proviso 
to 1911 Act, s. 3, two copyright works by 
the same author, the provision as to the 
payment of a royalty “of 10 per cent, on 
the price at which he publishes the work ” 
is satisfied by the payment of a royalty of 
1 0 per cent, on the price at which he publishes 
the volume, inasmuch as the word “ work ” 
includes “ works ” by Interpretation Act 
1889 (c. 63), s. 1 (1) (5). — Osbourne v. 
Dent (J. M.) A Sons, 1/td., [1925] Ch. 369 ; 
94 L. J. Ch. 308 ; 133 L. T. 862 ; 41 T. L. R 
419; 69 Sol. Jo. 590. 


Part VI.— University Copyright. 

327. Add. Annotation : — Mentd. Performing Right Soc. v. London Theatre of Varieties, [1924] A. C. 1. 


Part VII. — Crown 

332a. Programmes prepared by British Broad- I 
casting Company Whether “ published by 
or under direction or control ” of Crown.] — | 


Copyright. 

British Broadcasting Co. v. Wireless 
League Gazette Publishing Co., No. 85a, 
ante. 


Part IX. — Letters. 


355. Add. Annotation : Consd. British Oxygen 
Co. r. Liquid Air, |J925] Hi. 383. 

360. Add, Annotation : - Consd. British Oxygen 
Co. v. Liquid Air, [1925 1 Ch. 383. 

364. Add. Annotation :- Consd. British Oxygen 
Co. r. Liquid Air, [1925] Ch. 383. 


366. Add. Annotation : — Consd. British Oxygen 
Co. v. Liquid Air, [1925] Ch. 383. 

373. Add. Annotation : — Mentd. Britisli Oxygen 
Co. v. Liquid Air, [1925] Ch. 383. 


Part XII. — Registration. 

To the cross-references in this Part add ! To prove first performance of dramatic work 
as follows ; — In England.} — See No. 16a, ante. 

Effect of — Admissibility of entry in register — 
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Part XIII. — Infringement. 


•94a. Knowledge of infringement — Whether 

material.J-~-FAi.coN v. Famous Players 
Film Co., Ltd., No. ]0a, ante. 

After this case for “As to knowledge as a 
defence.] — See No. 47, ante ; Nos. 500, 539, 

540, 541, 557, post ” read “ .]— 

See, also* No. 47, ante ; Nos. 500, 539-541, 
557, post.” i 

_ publication of unpublished work 
— Sale of rights in manuscript.}— To sell the 
rights in relation to an MS. to another with 
the view of its production, it being, in fact, 
produced as a result of such a sale, is “to 
authorise ” the printing <fc publication within 
1911 Act, s. 1 (2), & it is not necessary that 
there shall be an actual sanction of the acts 
being done by the servant or agent of the 
person affecting to give the authority on his 
behalf.— Evans r. ITttlton (E.) A:. Co., 

Ltd. (1921). 131 L. T. 534 ; 40 T. L. K. 489 ; 
OS Sol. Jo. 010. 

4nnotation • — Apprvd. Falcon v. Famous Plajois Film Co., 
UDSJli, 2 K B 174. 

See, also* Nos, 489a, 489b, 510, post. 

398a. By manufacturer — Of letter written by 

rival manufacturer — Covering letter of 
criticism.] — British Oxygen Co. v. Liquid 
Air, I/td., No. 43a, ante. 

414. Add. Annotation Refd. Performing Eight 
Soe. r. l^ondon Theatre of Varieties, 11921] 
A. C. 1. 

426a. .] — Macmillan Co. v. Cooper, 

No. 92a, ante. 

441. Add. Annotation Refd. British Broadcast- 
ing Co. v. Wireless League Gazette Publishing 
Co.. [1920] Ch. 433. 

442. Add. Annotation : Refd. Macmillan v. 
Cooper (1923), 93 L. J. P. C. 113. 

451. Add. Annotation : Refd. Messnger v. British 
Broadcasting Co., [I927|2 K. B. 543. 

467. Add. Annotations : — Mentd. Harrison v. 
Wythemoor Colliery Co., [1922] 2 K. B. t>7 4 ; 
Nieliol v. Fearhy, Nichol v. Kohinson, [1923J 
1 Iv. B. 480; Lai)ish v. Braithwaite (1924), 
93 L. J. K. B. 1123. 

483. Add. Annotation : -Refd. II amis (Incorpor- 
ated) t\ Embassy Club (1920), 43 T. L. K. 21 . 

483a. In public— What amounts to.J The 

question whether the performance of a 
musical work was a i>crlomianoe in public, 
so .as to constitute an infringement of copy- 
right , is a question of fact, in determining 
that question, the quantum of damage likely 
to accrue As the number Ac class of persons 
having a right to be present at the perfomi- 
ance are factors to be noted.- -Harms In- 
corporated Ac Chappell Ac Co. v. Martans 
Cluh, [1927] 1 Ch. 520; sub nom. Harms 
Incorporated v. Embassy Cluh. Ltd., 90 
L. J. Ch. 81 ; 130 L. T. 302 ; 43 T. L. K. 21 ; 
70 Sol. Jo. 1219. O. A. 

- In uniat n>n • Refd. Mcwigor r. British Broaden* time Co., 
f 15)27] 2 K. B. 5i3. 

483b. Broadcasting.] -To broad- 


cast an opera by wireless telephony is to 
“ perform “ it “ in public ” within 1911 Act, 
s. J (2). — Messahkr r. British Broad- 
casting Co., [1927 | 2 K. B. 513 ; 137 L. T. 
810 ; 13 T. L. B. 818. 

484. Add. Annotation : — Refd. Austin v. Columbia 
Graphophone Co. (1923), 07 Sol. Jo. 790. 

1 ififia t — ATT arnTxi Columbia 

t i^iu. i lomi, unit. 

1 489a. By authorising performance — Director of 
theatrical syndicate with power to prevent 
I performance.] — Pitts, were the proprietors 

. of the right of performing in public certain 

I musical pieces, Ac deft, syndicate* were pro- 

, ducers of plays at a t heatro. A: the second deft, 

was their managing director, Ac had power 
to prevent the orchestra from playing any 
particular piece of music. The orchestra, 
which was paid by the syndicate, played the 
pieces in question. In an action for infringe- 
ment : — Held : since on the facts the second 
deft, had not authorised or permitted the 
I performance within 1911 Act, s. 1 (2), pltfs. 
wore not entitled under sect. 2(1) of the Act 
to an injunction or damages against him. — 
Performing Bight Society v. C'iryl 
Theatrical Syndicate, [1921] 1 K. B. I ; 
92 L. J. K. B. 811 ; 129 L. T. (153 ; 39 

T. L. B. 4(>0 ; 08 Sol. Jo. 83, C. A 

Annotations' Consd. Evans p. Ilullon (15)21), 121 L. T. 
,»:u. Refd, I'crforming Right Sop. v. JMilchell A Hooker, 
|J5>21) 1 K. B. 7(52: Falcon v. Famous diners Film Co. 
(15)26). 4 2 T. L. R. 5)1. 

489b. Effect of 1911 Act, s. 1 (2).] — r The 

word “ authorise ” in the above sub-sect, is 
superfluous. A: there is nothing in the sub-sort. 

| which cuts down the Jqtbilil y under serf.. 2(1) 

of the Act, in respect of an infringement of 
1 copyright. 

| Lefts., who were the occupiers of a dancing 

hall, engaged on the Wins ol a written agree- 
| rnent a band to provide music therein. The 

agreement provide.! that the band should 
I not, in the music placed, infringe any copy- 

right, & should be liable lor damages A: costs 
caused by any infringement. There was also 
a notice posted in the hall that “ only such 
music as may be played without foe or licence 
is allowed to bo played in this hall.” On 
one occasion the band played certain music, 
the copyright of which belonged to pltfs., 
without pltfs.’ licence ; but (lefts, did not 
know, & had no reasonable ground for sus- 
pecting, that this infringement would take 
place*. In an action by pltfs. for damages 
j an injunction: Held: on its true con- 

struction, the agreement between defts. Ac 
tin* band constituted the latter the servant 
I of defts., & not independent contractors ; 

| the band on the occasion in question were 

acting in the course of their employment ; 

1 defts. were liable under 1911 Act, s. 2, for 

i the infringement of copyright ; Ac pltfs. 

i were entitled to damages & an injunction.- 

« Performing Kkjijt Society, Ltd. v. 


PART XIII. SECT. 1, SUB-SECT. 4. 

4881. By sale of records .] — Gramo- 
phone records which infringe copyright 
are “ infringing copies ’* of a work 
within Imperial Copyright Act, 1911, 
p. 35 . — Albert v. Hoffnuno & Co., 


Ltd. (1921), 22 S. R. N. S. W. 75; 
39 N. 8. W. W. N. 5.— AUS. 

•I. By broadcasting A — Defts., who 
carried on, for reward, the business of 
broadcasters, included in their pro- 
grammes, caused to be sung bj vocalists 
in their studio & broadcast, certain 
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musical woikH, of the copyright in 
which ]>I1L was tho owner:- Hi Id : 
defts. hud infringed pi tf.’b cop j right. — 
CHAPPELL &C CO., I /ID. V. ASSOCIATED 

Radio Co. of Australia, Ltd., [19251 
V. L. R. 350 ; 47 A. L. T. 12 ; 31 
Argus L. K. 297. — AUS, 



Cases 489b — 694a. English and Empire Digest Supplement, 

Mitchell & Booker (Palais de Danse), 

Ltd., [1924] 1 K. B. 762 ; 93 L. J. K. B. 306 ; 

181 L. T. 243 ; 40 T. L. R. 308 ; 68 Sol. Jo. 

539. 


Annotations: — Could. Evans t>. Hulton (1924), 131 L. T . 
534. Re!d. Falcon v. Famous Players Film Co. (1925), 
42 T. L. U. 91. 

See , also, Nos. 394a, 610, 610a. 

602. Add . Annotation : — Held. Harms (Incor- 
porated) v. Embassy Club (1926), 43 T. L. R. 
21. 

607. Add. Annotations : — Consd. Harms (Incor- 
porated) v. Embassy Club (1926), 43 

T. L. It. 21. Retd. Messager v. British Broad- 
cast ing Co., [1927] 2 K. B. 543. 

609. A dd. A nnotation : — Consd. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. 

610. Add. Annotations : — Consd. Performing Right 
Soc. v. Mitchell & Booker, [1924] 1 K. B. 
762 ; Falcon v . Famous Players Film Co. 
(1925), 4 2 T. L. It. 91. 

510a. .] — Falcon v. Famous Players Film 

Co., 1 /td., No. 10a, ante. 

See , also , Nos. 394 n, 489a, 489b, ante . 

513a. * .] — Pltfs. were the publishers 

of a magazine, published in America at fre- 
quent intervals, called “ Adventure.” Defts. 
proposed to publish a monthly magazine 
called “ Hutchinson’s Adventure Story 


Magazine.” In an action by pltfs. to restrain 
such publication : — Held : where any one 
adopted a descriptive word, as pltfs. had 
done, they must not object if other persons 
made use of it, as descriptive of similar 
articles ; pltfs. had no monopoly of the word 
14 Adventure,” & on the evidence no real con- 
fusion existed between pltfs.* & defts.' 
periodicals. — Ridgway Co. v. Hutchinson 
(1923), 40 R. P. C. 336. 

525. Add. Annotation : — Consd. Performing Right 
Soc. v . London Theatre of Varieties, [1924] 
A. C. 1. 

531. Add. Annotations: — As to (1) Consd. Falcon v. 
Famous Players Film Co. (1925), 42 T. L. R. 
91. Refd. Performing Right Soc. v. Mitchell 
& Booker, [1924] 1 K. B. 762. 

536. Add. Annotation : — Refd. Osbourne v. Dent, 
[1925] Ch. 369. 

548. Add. Annotations : — As to (2) Refd. Haynes v . 
Aldridge Colliery Co. (1923), 130 L. T. 282; 
Hughes v. Satchell (1925), 134 L. T. 93. 

553. Add. Annotation : — Consd. Performing Right 
Soc. v. Ciryl Theatrical Syndicate, [1924] 1 
K. B. 1. 

555. Add. Annotation : — Consd. Performing Right 
Soc. v. Ciryl Theatrical Syndicate, [1924] 1 
K. B. 1. 


Part XIV. — Remedies. 


601. Add. Annotation .-—Consd. Macmillan v. 
Cooper (1923), 23 L. J. P. C. 1J3. 

635a. .] — Macmillan & Co. v. Cooper, No. 

92a, ante . 

638. Add. Annotation: — Consd. Performing Right 
Soc. v. I^ondon Theatre of Varieties, [1924J 
A. C. 1 . 

642. Add. Annotation :— Consd. Performing Right 
Soc. v. Jxmdon Theatre of Varieties, [1924] 
A. C. 1. 

644. Add. Citations :—Affd., [1921] A. C 1 . 1; 93 
L. J. K. B. 33; 130 L. T. 450; 40 T. L. R. 
52; 08 Sol. Jo. 99, H. L. 

Add. Annotation : — Refd. Imperial Tobacco 
Co. of India v. Bonnan, [1924] A. C. 755. 

653. Add. Annotation : — Mentd. Jarvis t». Surrey 
County Council, 1 1925] 1 K. B. 554. 

693. Add. A nnotation :— A« to (1 ) Consd. Preston v. 
Raphael Tuck, [1926] ('ll. 667. 

694a. Sale must be of work represented to be 

unaltered.] - Pltf., the author of two original 
draw ings, sold the copyright to defts. Defts. 
afterwards published & sold two drawings, 


which were made by alterations of pltf.’s 
original drawings, but which had titles differ- 
ent from the titles of pllf.’s drawings. Defts. 
did not in any way expressly represent that 
the drawings made by such alterations were 
pltf.’s. Pltf. brought against defts. a passing- 
off action in which she alleged that her w'ork. 
had a distinctive character & could be recog- 
nised without bearing her name, & she 
claimed an injunction & penalties under 
sect. 7 of the above Act : — Held : to satisfy 
the sect, there must bo a selling or publishing 
in conditions under which, to the knowledge 
of the seller or publisher, there was made 
either expressly or by necessary implication 
a representation that the author was tho 
author of the work in the form in which it 
was sold or published, k, since, although 
there was in many of pltf.’s productions a 
measure of distinctiveness, the mere seeing 
of defts.’ productions did not necessarily 
suggest the inference that they were the 
unaltered work of pltf., the action failed. — 
Preston v . Raphael Tuck & Sons, 11926] 
Ch. 667 ; 95 L. J. Ch. 382 ; 135 L. T. 93 ; 
42 T. L. R. 440. 


PART XIV. SECT. 2, SUB-SECT. 1. 

570 it. -- --.] — A person, -whoso 
copyright in a book lias boon infringed, 
is entitled to demand delivery of all the 
ooplos of tho offending work in the 

J tOHHCKsion of tho person who has 
nfringed the copyright, & payment of 
tho full price reoeivod by such person 


for all conioe of tho work which have 
boon sola. — B raby o. Don vldson, 
[1925] App. D. 337.— S. AF. 

PART XIV. SECT. 3. 

*m. Under Copyright Act , R. S. C 
1906 (c. 70).}— Pltf. socking to recover 
penalties under sect. 39 of the above 


Act cannot succeed if the ot. is satisfied 
that, in committing the act or tho acts 
charged as an infringement of copy- 
right. deft, did not act “ with in- 
tent to ovade the law.*' — N ational 


Breweries v. Paradis, [1925] 3 

D. L. K. 875 ; [1925] S. C. K. 666 ; 
affv„ [1924] 1 D. L. R. 1082 ; 30 

R. L. N. S. 429.— CAN. 
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Vol. X1IL — Cases 46 — 409. 


CORONERS. 

Part IV. — Remuneration and Compensation payable to 

Coroners. 

45. Add . Annotation : — Oenerally> Mentd. Everett t?. Griffiths, [1924] 1 K. B. 941. 


Part VII. — Inquests. 


147. Add. Annotation : — As to (2) Refd. R. v. 
Haalewood, Exp . Margcrison, [1920] 2 K. B. 
468. 

156a. .] — The failure by a coroner at an 

inquest to view the body makes the inquest 
a nullity, & is not merely an irregularity 
giving the ct. a discretion as to whether it 
will order another inquest, &, since on such 
failure there has been no inquest, the ct. will 
quash the proceedings before the coroner & 
order an inquest to be held. — R. v . Haslk- 
wood, Ex p . Marueiuson, ri9201 2 K. B. 
408 ; 95 h. J. K. B. 975 ; 130 L. T. 270 ; 90 
J. P. 158 ; 42 T. L. R. 746 ; 70 Hoi Jo. 900 ; 
24 Tj. G. R. 505, 1). C. 

287. Add. Annotation : - Generally , Refd. R. v. f 
Haslewood, Ex p. Margcrison, [1920J 2 K. B. 
408. 


308a. Coroner present during jury's deliberations.] 

— At the conclusion of the evidence in an 
inquest the jury retired. A after Homo time 
sent for the coroner, who went into the jury 
room & remained with the jury in private for 
a quarter of an hour : — Held : in going into 
the jury room during the deliberations of 
the jury, the coroner was guilty of miscon- 
duct, A the iuquisition must be quashed «fc a 
fresh inquest held before the coroner for an 
adjoining district.- R. v. Wood, Ex p. 
Andrhson (1927), 91 J. P. 185 ; 1 1 T. L. ft. 
23 ; 25 I j. G. R. 501, 1). C. 

408. Add. Annotation : Consd. Rc Stnllery, Weir 
i». Treasury Solicitor, [1920] Oh. 281. 

409. A dd. Annotation : — Mentd. Baker v. 1 >algleish 
Steam Shipping Co., [1922] 1 K. B. 301. 


PART V. SECT. 1, SUB-SECT. 3.— A. 

62 Iv. — Writ of fieri facias.] 

-If tho sheriff of a Jurisdiction Is a 
deft., a writ of ft. fa against his goodH 
may be directed to & executed by tho 
coroner. Tho right to adopt tins 
practice is not affected by Sheriffs 
Act, as. 8. 9, or by the fact that there 
is a deputy sheriff appointed by the 
Grown. — W illiamsi?. Richards. [ 1923 ] 


1 W. W. It. 1021 ; 32 B C. R. 68.— 

CAN. 

PART VII. SECT. 4, SUB-SECT. 6. 

sa. Refusal of witness to testify- 
Rower of coroner to imprison for con- 
tempt.]-- A coronor Juts power to 
imprison for contempt witnesses who 
rofuso to testify when present ut uti 
inquisition held by him, even though 
they were not duly summoned nr in anj 


way ordered to appear, but. ^ero 
brought nolens volute boforo him by 
the police when in their custody after 
being arrested without warrant — R. 
v. briii.io. It. r. Miu.r.u (Man.), 11926] 
2 W. W. It. 702 ; 46 Can. Grim. Cas. 
130.— CAN. 

PART VII. SECT. 6, SUB-SECT. 6. - 
A. (b) v. 

n. Road now “ 308a i.” 
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Cases 41—583. 
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CORPORATIONS. 


Part I. — Nature 

41. Add. Annotations : Refd. Mackenzie- j 

Kennedy v. Air Gourn ll, [1927J 2 K. Ik 51 7 ; | 
Metropolitan Meat Industry Board r. Shindy, 

LI 0271 A. (\ S00. | 

79. Add. Annotations : — Refd. Everett v. Griffiths, | 
n 024 1 1 K. Ik 041; Aylott v. West Ham ' 
Corpn., Sisson v . West JIam Corpn. (1926), 1 
90J.P. 00. i 


Part II.— Creation 

264. Add. Annotation Mentd. Dewhurst v. Sal- 
ford Grdns., [1025] Gh (555 

265. Add. A nnotation : Refd. Mackenzie-Kenned > I 

r. Air ( ’onncil, | 1 027 | 2 K. Ik 517. ! 


and Attributes. 

176. Add. Annotations : — Distd. Houghton v. Not- 
hard, Lowe A Wills, [1027] 1 K. B. 246. Refd. 
"Underwood v. Bank of Liverpool, Underwood 
v. Barclays Bank, [1924] 1 K. B. 775 ; Liggett. 
(Liverpool) v. Barclays Bank (1027), 137 L. T. 
143. 

. Add. Annotation : — Apld. Kredilbank Gassel 
G. M. n. H. ?*. Sehenkers, L1027J 1 K. Ik 826 


of Corporations. 

15. Add. Annotations: Mentd. The Garlgarth, 
The Olaranm, [ 1 027 J V. 03; Kagan Naviga- 
tion Go. r. Lainheg Blenching, Dyeing 
finishing G<».. [10271 A. G. 226. 


Part III. — The Members. 


326. Add. Annotation : - Mentd. Everett v. Grif- 
fiths (No. 3), |1023 J 1 K. Ik 138. 

340. Add. Annotations Folld. Dodd v. Amalga- 
mated Marine Workers’ Union (No. 2) (1023), 
03 L. .1. Gh. 100. Consd. Dodd v. Amalga- 
mated Marine Workers’ Union (1023), 120 
L. T. 401. , 

340a. .] — Trade Union Act, 1871 (c. 31), j 

s. 14, & sehed. 1 (0), gives every member of a , 
trade union a right to inspect the books of | 
the' union, “ under proper conditions.” That 
right entitles a member to inspect them by a 
skilled accountant, but the accountant 
should not ho objectionable to the union on 
personal grounds, A: should undertake not to j 
disclose the information obtained by him I 


except to his client. The fact that the trade 
union oiticials believe that the member 
d (‘siring to inspect the books by an accountant 
is acting maid fide, A for purposes hostile to 
the union, does not give them an implied 
discretion to refuse the inspection. The 
of establishing that the right of inspec- 
tion should not be exorcised lies 
union.- -Dodd v. Amalgamated Ma 
Workers’ Union, [1924] 1 Gh. 116; 93 

1,. J. Gh. 100 ; 129 L. T. 819 ; 40 T. L. K. 
41 ; 08 Sol. Jo. 117, G. A. 

Trade unions generally, see Trade A Trade 
Unions. 

345 a. .] ] >odd v. Amalgamated Marine 

Workers’ Union, No. 340a. ante 


Part IV.— Officers. 

421. Add. Annotation : — Refd. Everett v. Griffiths, ! 

[1924] 1 K. Ik 941. 512. Add. Annotation : — Refd. Short v. Poole 

474. Add. Annotation Refd, Gav/.er, Irvine r. Gorpn. (1925), 42 T. L. K. 107. 

Board ot Trade. |1927| 1 K. Ik 269. 


Part V. — Election to Corporate Office. 


583. For “ How tested— Not by mandamus directed 
against person elected.] ” read “ How tested 


— Not by quo warranto directed against person 
elected.] ” 


PART 1. SECT. 4, SUB-SECT. 5.- C. 

sa. Conviction .) — A curpu. can l»o 


convicted of an offence onlj under 
the exact mime which it leprallj 
IHlbfeCbM**.- It. r. Pklissichs, Ltd., 
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[10‘iGl 1 D. L. K. r.7 1 ; I1926J X 

U. \V. It. 189: 45 Can. Crim. Can. 
101 ; 35 Alan. L. It. lOL-CAN. 
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Part VI. — Regulations and Bye-laws. 


631. Add. Annotations Consd. A.-G. v. Dcnby, | 
[1925] Ch. 590 ; Roberts v. Hopwood, [J925| | 
A. C. 578. Apld. Evcrton v. Walker (1927). 
127 L. T. 594. Refd. Owner r, King (1922), 128 
L. T. 307 ; Mills v. L. O. C. (1924), 41 T. L. 11. 
122 ; R. v, Roberts, Ex p. Scurr, [1021] 2 | 


K. B. 095 ; Short v, Poole Corpn. (1925). 42 
T. L. R. 107. Mentd. United Bill Posting 
Co. t». Somerset County Council (1920), 95 

L. J. K. B. 899. 

652. Add. Annotation : Refd. Evert on v. Walker 
(1927), 137 L. T. 591. 


Part VII. 

794. Add. Annotation Refd. Neuschild v. British 
Equitorial Oil Co., [1925] Ch. 340. 

Part VIII. — Corporation 

865. Add. Citations sub uom. Vi. r. H.vkkky, 
Ij. J. K. VS. 255 ; 111 K. li. 1220. 


-Meetings. 

820. Add. Annotation : Mentd. Leyton IJ. I). (\ 
v. Wilkinson (1920), 13 T. L. R. 35. 


Books and Documents. 

Annotation : — Dlstd. Newington L. B. a. 
Eldridgo (1879), 12 Ch. P. 319. 

866. Add. Citations: sab now. R. v. lt\i: 
(Mayor), 2 Ken>. 485; 90 E. H. 1253. 


Part IX. — Powers and Liabilities Generally. 


880. Add. Annotations : — Apld. The Devon (1923), 
130 L. T. 448 Refd. Sutcliffe v. Clients 
Investment Co., [1924 1 2 K. B. 740; British 
Petroleum Co. r. A.-G. for Ceylon, [1920] 
A. C. 117; SilvcTinan r. Impeiinl London 
Hotels (1927), 137 L. T. 57. 

891. Add. Annotation : Mentd. 1L r. Cor\ . [1927] 
IK. B. bin. 

902. Add. Annotation : — An to (2) Refd. Nuttle r. 
Cresswcll (1925), 42 T. L. R. 75. 

903a. Settled Land Act, 1925 (c. 18), ss. 19 (1 ;, 

20 (1).] — The above sub-sects, are applicable 
to a corpn., because the words “ person of 
full age ” arc used throughout the new 
legislation in contrast with the word “ in- 
fant,” 6c merely mean “ not being an infant,” 
so that they arc appropriate to a corpn. tic 
Carnarvon's (Earl) Chesterfield Settled 
Estates, Re Carnarvon’s (Eakl) IIigiiclkrh 
Settled Estates, [1927| 1 Ch. 138; 90 

L. J. Ch. 19; 130 L. T. 211 ; 70 Sol. Jo. 977. i 

_ 4 . 1 . . s Refd. ViV \li iiKt « »t) A. L.(\< .*s( 'ontiaet, ril)27j ' 

2 <’h. 2.»3 ; h‘< Ogle’s S. E.. 1 1 1127 J 1 Ch. 2251 ; Jit 
\\ allace r. M allace, LI 112 7 J 2 Ch. 1 US. 

910. Add. Annotation : — Consd. Re Gibbs 6c 
Houlder’s Lease, lloulder v. Gibbs, [1925] Ch. 
575. 

922. Add. Annotation : — Refd. Deuchar v . Gas 
Light & Coke Co., [1924] 2 Ch. 420. 

928. Add. Annotation : — Consd. Garrard v. James, 
[1925] Ch. 010. 

932. Add. Annotations : — Apld. Deuchar v. Gas 
Light & Coke Co., [1925] A. C. 09 J. Mentd. 
A.-G. v. Westminster City Council, [1924] 

2 Ch. 416. 


935. Add. Annotation : As to (2) Refd. Morris r. 
Harris, |1927| A. C. 252. 

935a. — — Pltfs. were by statute en- 

trusted with the control 6c management of 
part of the navigations of the Rivers Ouse 6c 
Foss, in Yorkshire, witli power to charge such 
tolls, within limits, as the corpn. deemed 
necessary to carry on the two navigations in 
which the public had an interest. In 1888 
the corpn. entered into two agreements with 
the linn oi Tl. L. 6c Sons. By tin* Ouse 
agreement the c««rpn. covenanted to allow 
the firm, their successors A assigns, the right 
to carry cargoes on the Ouse in consideration 
of the annual payment of £000 in place ol the 
authorised dues & charges, with a proviso 
that there should each year be reiunded to 
the firm, their successors 6c assigns, the 
difference between the £000 6c the amount 
ordinarily charged on the traffic actually 
carried. By the Eoss agreement the firm 
covenanted to pay the corpn. £200 p >r annum 
for twenty years as a composition for th 
ordinary tolls, 6c the corpn. covenanted to 
allow the lirm, their successors 6c assigns, 
the free use of the Eoss navigation, 'on pay- 
ment of £200 per annum in lieu of tolLs, for 
such further term or terms as the firm, their 
successors or assigns, might from time to 
time desire. Defts. were the successors of 
11. L. & Hons : — Held : the agreements were 
ultra vires , because during their currency, 
which depended on the wishes of defts.. the 
corpn., no matter what emergency might 
arise, had disabled itself from exercising its 
statutory powers to increase the tolls so far 


PART VII. SECT. 3, SUB-SECT. 1.— D. 

836 i. MioU be < nrristd m accordance 
i cilh constitution.] — Kaik v. Bokimki 
(Saak.), 11026] 3 D. L. R. 010. — CAN. 


PART IX. SECT. 2, SUB-SECT. 1. 

r 1. British Columbia Govern- 

ment Liquor Ad, ss. 26, 46 — Does not 
include Army & Nary Vetetans tn 
Canada ( Victoria U nit)— -Branch associ - 

381 


ation established by corporation.] — 
It. v. Victoria Unit (Army & Navy 
Vlilkanb), (11)21 ] 3 W. W. It. 51)4 ; 
00 1). Ij. it. 512 ; 36 Can. Cmn. Caw. 
285 ; 30 13. C. It. 248.— -CAN. 
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as might be necessary ; &, being ultra vires 
at the date of their execution, the agreements 
did not become intra vires by reason of 
. estoppel, lapse of time, ratification, acqui- 
escence or delay. — York Corpn. v. Leetham 
(Henry) & Sons, Ltd., [1024] 1 Oh. 557 . 94 
L. J. Ch. 159 ; 131 L. T. 127 ; 40 T. L. R. 
371 ; 68 Sol. Jo. 459 ; 22 L. G. R. 371. 

Annotation: — Dbtd. Birkdale District Electric Supply Co. 
v. Southport Corpn., [1926] A. C. 355. 

948. Add. Annotation ? — Consd. Deuchar v. Gas 
Light & Coke Co., T1924] 2 Ch. 426. 

952. Add. Annotation : — Consd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Ch. 426. 

955. Add. Annotations : — Consd. Deuchar v. Gas 
Light & Coke Co., [1925] A. C. 691. Refd. 
Be Jubilee Cotton Mills, [1923] 1 Ch. 1 

964. Add. Annotation: — Refd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 355. 

994. Add. Annotations : — Consd. Deuchar v. Gas 
Light A Coke Co., [1924] 2 Ch. 426. Refd. 
A.-G. v. Westminster City Council, [1924] 2 
Ch. 416. Mentd. A.-G. v. Denby, [1925] Ch. 
596. 


996. Add. Annotation : — Apld. A.-G. t?. County of 
London Electric Supply Co., [1926] Ch. 642. 

997. Add. Annotation : — As to (1) Apld. A.-G. v. 
'County of London Electric Supply Co., [1926] 

Oh. 542. 

998. Add. Annotations : — Apld. Deuchar v. Gas 
Light & Coke Co., [1925] A. O. 691. Refd. 
A.-G. v. Westminster City Council, [1924] 2 
Ch. 410. 

1002. Add. Annotations : — As to (2) Refd. Deuchar 
v. Gas Light & Coke Co., [1925] 5 A. O. 691. 
Generally , Mentd. Be Jubilee Cotton Mills, 
[1923] 1 Ch. 1. 

1006. Add. Annotations: — Dlstd. Houghton v. 
Nothard, Lowe A Wills, [1927] 1 K. B. 246. 
Consd. Kreditbank Cassel G. m. b. H. t7. 
Schenkers, [1927] 1 K. B. 826. Refd. Under- 
wood v . Bank of Liverpool, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775; Liggett 
(Liverpool) v. Barclays Bank (1927), 137 
L. T. 413. 

1033. Add. Annotation : — Refd. Attwood v. Llay 
Main Collieries (1925). 70 Sol. Jo. 265. 

1043. Add. Annotation : — Refd. The Jupiter, No. 3, 
[1927] P. 122. 


Part X. — Contracts. 


1103. Add. Annotation : As to (1) Apld. Higgins 
v . Northampton County Borough (1926), 90 
J. P. 82. 

1106. Add. Annotation : — Mentd. Dewhurst v: 
Salford Grdns. (1924), 41 T. L. R. 151. 

1126 .Add. Annotation Refd. Nixon v. Erith 
U. C. f [1924] 1 K. B. 819. 

1127a. Local authority acting under 

Housing of Working Classes Act, 1890 (c. 70).] 
— The words of scot. 66 of the above Act must 
be read distributively , & as meaning that if the 
local authority’s district is an urban district 
it shall have the same power of contracting 
that an urban sanitary authority has under 
the Public Health Acts, & if its district is a 
rural district the power which a rural sanitary 
authority lias under those Acts, with the 
result that in the former case the authority 
cannot, when acting under the Act of 1890, 
contract otherwise than under its common 
seal if the value or amount of the contract 
exceeds £50. — Nixon v. Erith Urban 
Council, [1924] 1 K. B. 819 ; 03 L. J. K. B. 
756; 131 L. T. 303 ; 88 J. P. 115, 40 
T. L. 1L 373 ; 68 Sol. Jo. 537 ; 22 L. G. It. 
448, O. A. 

1127b. .] — Pltfs. claimed to have a 

written contract dated Mar. 17, 1921, under 
which they agreed to erect fifty-eight concrete 
workmen’s dwellings for deft, borough recti- 
fied so as to give effect to what was alleged 
to have been the common intention “ of the 
p&rtieB ” when the contract was drawn up. 
The contract was entered into between H. 
& deft, borough & was under their seal. H. 
subsequently assigned the contract to pltfs. : 
— Ueld : even if there were a common 
mistake the contract of Mar. 17, 1921, could 


not be rectified because, having regard to 
sect. 174 of the above Act, deft, borough were 
incapable of entering into a contract with H. 
other than a contract under seal, so that when 
a tender was made by H. & accepted, there 
was no contract come to. — Higgins (W.), 
Ltd. v. Northampton County Borough 

[1927] 1 / ^ l ~ 100 - Gn t t ni. 00- io« t m 

235; 90 J. P. 82: 


1131. Add. Annotation : — Refd. Nixon v. Erith 
U. C., [1924] 1 K. B. 87. 

1134a. .] — A firm, of which 

deft, was the sole surviving member, were 
employed as architects. Pour years alter 
the work was completed dry rot broke out 
in floors laid over concrete, a large area of 
which was laid on the ground floor of the new 
buildings. It was alleged that, in corre- 
spondence which passed between the parties 
after the dispute arose, deft., in consideration 
of the corpn. refraining from suing, undertook 
to put the work right at his own expense : — 
Held : deft, was liable under the subsidiary 
contract, although that contract was not 
under seal, as the seal was unnecessary. — 
Leicester Guardians v. Trollope (1911), 
75 J. P. 197 ; 2 Hudson’s B. O., 4th ed., 419. 

1135. Add. Annotation : — Consd. Nixon v. Erith 
U. C., [1924] 1 K. B. 819. 

1164. Add. Annotation : — Mentd. Anderson v. 
Daniel (1924), 130 L. T. 418. 

1176. Add. Annotation : — Refd. Berners v . Flem- 
ing, [1926] Ch. 264. 

1193. Add. Annotation : — Dlstd. Nixon v . Erith 
U. C., [1924] 1K.B.8 7. 

1205. Add. Annotation : — Consd. Michaud v. Mon- 
treal (City) (1923), 92 L. J. P. C. 161. 


was not ultra riree the corpn. — 
Tatauranoi, Tairuakena v. Cars, 
[1027] N. Z. L. B. 240.— H.Z. 


PART IX. SECT. 6, SUB-SECT. 5.— Act , 1000 — To member of committee.}— 
B. (a). Held : a lease by the committee of 

•1. Corporation under Native Land management to one of its members 



Vol. XDL— Corporations. Cases 1383—1318. 


Part XI. — Liability and 

1228. Add. Annotation : — Dlstd Lagan Naviga- 
tion Co. v. Lambeg Bleaching, Dyeing & 
Finishing Co., [1927] A. C. 220. 

1225. Add. Annotation : — Reid. Phillips v. Bri- 
tannia Hygienic Laundry Co., [1923] 2 K. B. 

832. 

1227* Add. Annotation: — Refd.. Weld en v. Smith, 
[1924] A. 0. 484. 

1235a. .1 — By a local Act a canal was vested 

in applts., who were required by the Act to 
keep the navigation & locks, A all works to 
be thereafter executed for the improvement 
thereof, in an efficient state for the traffic 
thereon. Applts. raised the coping on both 
sides of one of their locks & the banks behind 
it to prevent the lock from being flooded. 
Reaps., adjacent landowners, objected that 
the effect of the works was to pen back the 
water in the part of the canal above the lock 
& to occasion the flooding of their lands, A 
applts. removed the coping without prejudice 
to their rights, but they did not reduce the 
height of the banks : — Held : there being no 
evidence of negligence, applts., in constructing 
works in the exercise of their statutory powers 


Remedies in Tort. 

for the protection of their navigation, were 
not liable for the flooding of reaps.* lands. — 
Lagan Navigation Co. v. Lambeg Busach- 
ino. Dyeing & Finishing Co., [1927] A. C. 
226 ; 96 L. J. P. 0. 26 ; 136 L. T. 417 ; 91 
J. P. 46; 26 L. G. R. 1, H. L. 

1236. Add. Annotation : — Consd. Howard — Flan- 
ders v. Maldon Corpn. (1926), 136 L. T. 6. 

1261. Add. Annotation: — Apld. Percy v. Glasgow 
Corpn., [1922] 2 A. C. 299. 

1262. Add. Citations 86 J. P. 201 ; 20 L. G. R. 
005. 

1262a. — By solicitor conducting proceedings 
for corporation— Corporation not liable.]— 

Eggington v. Lichfield Cokpn. (1855), 5 
E. A B. 100 ; 21 L. J. Q. B. 360 ; 26 L. T. 
O. 8. 27 ; 19 J. P. 819 ; 1 Jur. N. 8. 908 ; 
119 E. R. 118. 

Annotation Reid. Flood r. .lackflon, I181h>l 2 Q. 0. 21. 

1266. Add. Annotation : — Refd. Sorrell v. Smith, 
[1925] A. C. 700. 

1281. Add. Annotation : — Mentd. Compania Marti- 
artu v. Royal Exchange Assce., [1923] 1 K. B. 
050. 


Part XII. — Criminal and Quasi-Criminal Proceedings. 


1286. Add. Annotation : — Refd. R. v. Cory, [1927J 
1 K. B. 810. 

1288. Add. Annotations : —Consd. Griffiths v. 
Studebakers, [1924] 1 K. B. 102. Refd. R. v. 
Leinster, [1924] 1 K. B. 311. 

1292. Add. Annotation: — As to (2) Refd. R. v. 
Cory, [1927] 1 K. B. 810. 

1292a. .] — (1) An indictment will not 

lie against a corpn. either for a felony or for 
a misdemeanour involving personal violence 
under Offences against the Person Act, 1861 
(c. 100), s. 31. 

(2) Criminal Justice Act, 1926 (c. 80), 
s. 33, is mere machinery to avoid the incon- 
venience arising from the fact that previously 
a corpn. could not bo indicted at assizes, A 
does not alter the substantive law so as to 
render a corpn. liable to be indicted where 
previously it was not liable. — R. v. Cory 
Brothers A Co., [1927] 1 K. B. 810 ; 96 


L. J. K. B. 761 ; 136 L. T. 735 ; 28 Cox, C. C. 
346. 

1297. Add. Annotation v : — Consd. R v. Cory, [1927] 
1 K. B. 810. Refd. Griffiths v. Studebakers, 
T1924] 1 K. B. 102. 

1298. Add. Annotation •- Refd. R. v. Cory, [1927] 
i K. Ik 810. 

1303. Add. Annotation : Refd. Leyton IJ. C. v. 
Wilkinson, L1927J 1 K. B. 853. 

1303a. Effect of Criminal Justice Act, 1925 

(c. 86), s. 33.]- R. v. Con's BitoTiiKRS A Co., 
JNo. 1292a, ante. 

1304. Add. Citations : — 27 Cox, C. C. 225; 10 

Cr. App. Rep. 131. 

After this case add “ See, now , Criminal 
Justice Act, 1925 (c. 86), s. 33.’* 

1308. After this c aso add * ‘ Appeal by case stated 
from justices- Recognisance— How made.]— 
See Magihtuateh, Vol. XXX11I., p. 413, 
No. 1229.” 


Part XIII. — Delegation of Authority for Particular Purposes. 

1313. Add. Annotation : — Refd. Birkdale District Electric Supply Co. v. Southport Corjin., 

[1026] A. C. 356. 
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Part XV . — Legal Proceedings by and against Corporations, 
their Members and Officers. 


1329. Annotation: — Refd. Leyton U. C. v. 

Wilkinson, [1927] 1 K. B. 853. 

1330* Add. Annotatio7i : — Reid. Leyton U. O. v. 

Wilkinson, [1927] 1 K. B. 853. 

1365. Add . Annotation: — Reid. Deuchar v. Gas 
Light & Coke Co., [1925] A. C. 091. 

1376. Add. Annotation : — Mentd. Re Kent Coal 
Concessions, Bum v. Kent Coal Concessions, 
[1923] W. N. 328. 

1409. Add . Annotation : — Reid. Everett v. Grif- 
fiths, [1924] 1 K. B. 941. 

1495. Add. Annotation : — Folld. B. v. Poplar B. C., | 
Ex p. L. C. C., B. v. Poplar B. C. (No. 2), I 
[1922] 1 K. B. 95. 

1520. After this case insert “ See, further , Crown 
Practice, Vol. XVI., pp. 405, 40(3.” 

1526. Add. Annotations : — As to (1) Reid. New 
York Life tnsce. v. Public Trustee, [1924J 2 
Oh. 101 ; Swedish Central By. v. Thompson, 
[1924] 2 K. B. 255. As to (2) Refd. Em- 
ployers’ Liability Assoc, v. Sedgwick Collins 
(1920), 95 L. J. K. B. 1016. 

1527. Add. Annotations : — Refd. New York Life 

1 usee. v. Public Trustee, [1924] 2 Oh. 101 ; 
Employers* Liability Assce. v. Sedgwick 
Collins (1920), 95 L. J. K. B. 1015. 

1528. Add. Annotation : .1* to (1) Refd. Sabatier 

r. Trading Co., [I927| I Ch. 195. 

1529. Add. Annotations : Consu. New Zealand 
Shipping Co. v. Thew (1922), 8 Tax Cas. j 
208 ; Bradbury v. English Sewing Cotton Co. 

1 1923] A. C. 744 ; Swedish Central Jiy. v. 
Thompson, |1925[ A. C. 495. Refd. Baelz , 
v. Public Trustee, [1920] Oh. 803; Todd v. | 
Eg\ptian Delta Land iV Investment Co. , 
(1927), 90 L. ,1. K. II. 551. I 

1532. Add. Annotation : Refd. Employers’ 
Liability Asset*, v. Sedgwick Collins (1920), 
95 L. J* K. B. 1015. 

1536. Add. Annotation Refd. Wilcocks v. Pinto 
(1924), 09 Sol. Jo. 178. 

1537. Add. Annotations Refd. New York Life 
Insee. v. Public Trustee, [1921] 2 Cli. 101 : 
Swt*disb Central By. v. Thompson, [1924 J 2 

2 K. B. 255. 


1540. Add. Annotations ^Refd. New York Life 
Insco. v. Public Trustee, [1924] 2 Ch. 101 ; 
Swedish Central By. v. Thompson, [1924] 2 

K, B. 255. 

1544a. Manager of London branch.] — Pltf. 

issued a writ against deft. co. A A., its 
managing director, A tin* writ was served 
upon A. Some years ago the co. had 
established a branch of their business in 
Jxmdon under tin* management of A., who 
had, in obedience to Cos. (Consolidation) Act, 
1908 (c. 09), s. 274, on behalf of the co. 
registered himself as a person resident in the 
United Kingdom authorised to accept service 
of process, A the evidence showed that, 
although at the date of tin* service of the writ 
upon A. tin* co. had long ceased to carry on 
trade in I ^ondon, yet certain administrative 
activities, <?.<?., the remittance of dividends 
to shareholders, were then being carried out 
there, A at no other place, on behalf of the 
co. : — Held : (1 ) upon the evidence, deft, co., 
at the date of the service of the writ upon A., 
had a place of business within the United 
Kingdom, within sect. 274 of the above Act, 
A service upon A. was ellective service* upon 
the eo. ; (2 ) even if t he eo. had not at the date 
aforesaid a place of business within the 
United Kingdom, such service was effective 
service upon the eo.- — SABATIER v . Tradinc. 
Co., [1 927 J 1 Ch. 495 ; 99 L. .1. Ch. 211 

L. T. 571 ; 71 Sol. Jo. 101. 

1544b. — — On person authorised to accept 
service — Sufficiency of Indorsement of writ 
affidavit of service.] — Fester Fotiiercjill A 

II Aim NU V. H USMAN TRANSPORT A INSUR- 
ANCE Uo., [1927] W. N. 27, C. A. 

Sec, also , Companies, No. 8527a, ante. 

1546. Add. Annotation : Refd. Sabatier v. Trading 
Co., [1927] 1 (’h. 195. 

1548. Add. A n notations : — Refd. Bepublica de 
Guatemala v. Nunez, [1927] 1 K. B. 0(59; 
Bicliardson v. Bichardson, [1927J I*. 228. 
1557. Add. Annotation : — Refd. Employers* 

Liability Assce. v. Sedgwick Collins (1920), 
95 L. J.‘ K. B. 1015. 


Part XVI. — Dissolution. 


1604. Add. Annotation : — Refd. Morris r. Harris, [1927] A. C. 252. 


XV. SECT. 8. 

13941. To whom addrissid .) — When 
mandamus proceedings lie ngniust a 
municipal corporation, it Is the better 
practice to make parties tho member*, 
of council A oillcors whose alleged 
delinquencies are involved. — It. (Head) 
v. Pkmuina Munich* at. District No. 


552, [19221 3 W. W. R. 867 ; 70 

o L. It. 509. — CAN. 

XV. SECT. 12, SUB-SECT. 4.- 
B. (b). 

mi. A writ was issued 

against a co., registered A carrying on 
business in England, but not registered 


| nor carrying on business in Tasmania. 
1 The writ was sen ed in London : — 
| J/fld : the writ must be Het aside, as 
there was no authority for the issue 
i of a writ for service upon the co. in 
| London. — Port Huov Fruitgrowers’ 

I Co-opek*tive Assocn., Ltd. 
i Lakkjlnhon (Samuel), Ltd. (1924), 
I 20 Tas. L. K. l.—AUS. 
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COUNTY COURTS. 

Part I. — Courts, Judges and Officers Generally. 

Add. Citation : — 15 B. \V. C. C. 91. I 22. Add. Annotation: — As to ( 1) Consd. A. \V 

I v. Cooper & nail, [10251 2 K. B. 810. 

Part II. — Liability and Protection of Judges and Officers 

of Court. 

61. Add. Annotation : Apld. Freeborn i». Deeming, L1920J 1 i\. R. 100. 


Part III. — Jurisdiction. 


65. Add. Annotation : Apld. Parsons r. Burgess 
(1027), 13 T. L. H. 713. 

68. Add. Annotation : - Mentd. De Freville •' 
Pill (1027), 00 R. .T. K. H. 1050. 

70a. Action lor breach of promise of marriage.) - 
Resp. brought a county cl. action against 
appet. for the return of money A: articles, 
alleging that tin* parlies had promised U 
marry one another A that appet. had broken 
tla' promise, Resp. contended that the j 
action was brought on a bailment, which was 
within the county ct. jurisdiction: livid: 
m substance the claim was lor damages for 1 
breach ol promise of marriage, *V a writ of 
prohibit ion must issue. Pardons r. Burgess I 
(11)27), 96 \j. .1. lv. It. 7»7 ; 13 T. L. H. 713. 1 

Add. Annotation : — Folld. Brakspear v . 
Barton, [ 1924J 2 K. B. 88. 

71a. Question of repairs- Under Increase of Rent 
& Mortgage Interest (Restrictions) Act, 1920 
(c. 17).J — Deft, was the tenant of a tied 
public-house with living accommodation, 
of which pltfs. were the landlords. In 1910, 
the house was let to deft, at a rent of £75 
per annum for three years. At all material 
times the rateable value was £68. After 
certain intermediate tenancies at rents less 
than two-tliirds of the ratable value, deft, in 
Dec. 1920, took from pltl's. a new lease : 

“ To hold the said premises w ith the appurte- 
nances unto the tenant from Mar. 25, 1920, 
for the term of seven years ... at the 
yearly rent of £120.” The reason for the j 
increased rent was a trade revival which | 
had caused a great improvement in the 
licensed trade of the house. The con- 
ditions of the new lease as to repairs were 
more onerous for the tenant than those of | 
the old. In an action by the landlords for 
rent, the tenant contended that the repairing I 
clause amounted to a prohibited increase : — 
Held: the question as to repairs could only 
be decided by the county ct., & the High Ct. 
had no jurisdiction on this point. — Brak- 
spear (W. H.) A; Sons, Rtd. v. Barton, 
T1924] 2 K. B. 88 ; 93 L». .T. K. B. 801 ; 131 
L. T. 538 ; 40 T. L,. R. 607 ; 68 Sol. Jo. 718. 


73. Add. Annotation : — Mentd. Performing Bight 
Soc. v. Mitchell & Booker, [1921J 1 K. B. 
762 ; Falcon v. Famous Players Filin Do. 
(1925), 42 T. P. R. 91. 

i 83. Add. Citation: — sub nom. Gjnknniis v. Del- 
mah, 1 B. M. & I*. 402. 

139a. Issue of summons before leave 

obtained — Irregularity.] — On Jan. 30, 1924, a 
tenant of a dwelling-house within the Rent- 
Restrictions Acts lodged two plaints in the 
West London county ct., the one under 
ser*t. 12 (3) of the Act of 1920 for apportion- 
ment of rent, A the other under sect. 14 (l) 
of the same Act ior certain sums paid by 
him in respect of rent which, as he alleged, 
was irrecoverable by his landlord Those 
sums were, by sect. 8 (2) of the Act of 1923, 
recoverable on or before Jan. 31, 1924, but 
not afterwards. The claim for apportion- 
ment could regularly be brought in tlio West 
Ixmdon ct., but the claim for repayment 
could not be brought in that ct. without the 
leave of the judge or registrar on an applica- 
tion supported by an affidavit. No affidavit 
was sworn until Fob. 5, 1924. Notwith- 
standing this the plaint was entered, a plaint 
note under the seal of the ct. was given to 
pltf., A a summons was issued, ail bearing 
the date Jan. 30, 1924. By Ord. 7, r. 2, a 
summons to appear to a plaint shall be dated 
of the day on which the plaint was entered, 
A the date thereof shall be the commence- 
ment of the action : • Held : (1 ) the irregular 
entry of the plaint & issue of the summons 
before the necessary leave had been obtained 
did not deprive the county ct. of jurisdiction 
to hear the action, but the irregularity could 
be waived by deft. ; (2) as deft, had appeared 
to the summons A raised a defence in no way 
challenging the jurisdiction of the ct., ho had 
waived the irregularity; the action must 
therefore be taken to have commenced on 
Jan. 30, A pltf. was entitled to recover. — 
Pringle v. Bales, |1925| 1 K. B. 573 ; 94 
B. J. K. B. 458 ; 132 B T. 785, C. A. 

147a. Claim for declaration as to future pay- 

ments — Involving payment of sums exceeding 
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Cases 147a— 410a. 


I’v.Lot 'M» 


1 \UV 


. j.f 


i *n w i" 

. v in»ii \ 
,, i 

j,J»m t lit 
j juJjr 


prescribed limit.] V* 
bronghl in tin* < nun* ' 
claim under an 
declaration as to lutun pauir 1 
agreement : — Htld: fit* <*ounn 
had no power to niakt a <l« c 1 «ji d"* i n "/inn / 
might involve the payment of sums of nion«*> | 
by deft, in excess of t lie limit of L'100 pre- 
scribed bv 1888 Act, s. Mi. smith r. Smith. 
ri9251 2 K. B. 144 ; 01 J.. J. K. B. 833 ; 13.> . 
L. T. 345, D. 0. j 

148. After this case add “Sum lent beyond 


Nimti, 

hon.j^ 

If 4 I 

'Off 

neifl, 

" Ul 


DujKST Sum.KMBNT. 

i 1 023 1 1 lv. B. 5<W. Apia. Sinn 
IH2.*»| 2 K. H. Ml. 

213. After this case add ‘ In remittee 
Sec No. 373a, post.” 

249. U/d. Annotations : — Consd. p 
Bangley, [11)25] 1 K. B. 741 , j 
Bipovitch (1925), 94 L. J. K. B. „ 

Do Vries v. Sparks (1927), 137 I 
Mentd. Turner V. Watts (1927), ! 1 i ,, 
105. 

295. Add, Annotation ? — Raid. Salter 
ri923J 2 K. B. 798. 

Jurisdiction — Action for relief under Money - j 297 , Add. Annotation * — Re/d. Salter ? 
lenders Act, 1900 Jc. 57).]— Set Money A j [19231 2 K. B. 798. . - 

^ ^ Cush, 111s A 

295# Add. Annotation : — Re/d. Rye v. Purcell , / Excise Conors ., Ex p. Pegler (192 7), Df* L. j, 

[1926] 1 K . B. 440. 1 K. B. 997. 

208. Add. Annotation .-—Consd. Smith v. Smith, 327a. Appearance — Raising defence not chal- 

(1925] 2 K. B. 144. lenging jurisdiction.]— -P ringle il Um.es, 

212. Add. Annotation .* — Dlstd. Davoy v. Robinson, No. 139a, ante. 


Part IV. — Remitted Actions. 


331. After this case add “Action for relief under 
Money-lenders Act, 1900 (c. 51).| — Sec 

Money & Money-Lkndjmi, No. 131a.” 

352. Add. Citation :—91 L. J, K. B. 771. 

373a. On jurisdiction of county court— Reduction 
of claim for damages— Alternative claim for 
injunction.] — Where an action, commenced 
in the High Ct., has been transferred to a 
county ct. under 1919 Act, s. 1, the effect of 
sect. 4 of that Act is to give the county ct. 
jurisdiction to deal with the matter equal 
to or the same as that of the High Ct. 

Pltf & deft, entered into an agreement, 
which provided that in the event of any 
breach thereof by deft, he should pay to 
pill, in respect of eaeh such breach a sum of 
£150 by way of agreed & liquidated damages. 
P1U. alleged that deft, had broken the agree- 
ment, & lie brought an action in the lligh Ct. 
claiming the sum of £150 & an injunction. 
Pltf. afterwards applied, under 1919 Act, 
s. 1, to have the action remitted to a county 
ct., reducing the money claim to £90, & 
claiming an injunction in the alternative. 
The master made an order for remittal. 
PJtf. then delivered particulars of claim, 
asking for £90 damages or in the alternative 
an injunction. Ho admitted, however, that 
the real object of the action was to obtain au 
injunction. On the action coming on for 
trial the county ct. judge declined juris- 
diction on the ground that in substance the 
action was for an injunction alone. On 
appeal to ft Div. Ct., that ct. held that the 
county ct. judge had jurisdiction to entertain 
the action, & sent it back to him for trial : — 
Held : the decision of the Div. Ct. was 
correct. — Davey v. Robinson, [1923] 1 K.B. 
563 ; 92 L. J. K. B. 336 ; 128 L. T. 513 ; 39 
T. U R. 163 ; 67 Sol. Jo, 246, C.A. 


379. Add. Annotation : — Consd. Davey v. Robin- m, 
[1923] 1 K. B. 563. 

404a. Duty of county court judge to specify scale of 
costs.]— In an action remitted from the iJmli 
Ct. to the county ct., it is advisable thal I In* 
county ct. judge should specify the scale mu 
which costs are to be taxed. Semhlc : m 
the absence of any direction by him as to 
scale, the costs must be taxed in accordant * 
with the scale applicable to the amount 
recovered. — Gold Brothers & Nash, Lip. 
v. Fuller (1926), 134 Li. T. 151 ; 70 Sol. Jo. 
234. 


Ann >1atnm .— Consd. Davicb v. Duvios (1927), 96 L. J. K. I 
1066. 

4 08. Add. Annotation : — Ref d. Hives v. Dawson 
(1927), 44 T. h. R. 37. 

410a. Discretion of county court judge — To deprive 
successful party of costs.] — Where a pltf. has 
begun an action in the High Ct. & within 
twenty-one days from issue of the writ has 
obtained, under R. S. O., Ord. 14, an order in 
respect of part of his claim w T hereby he may 
sign judgment for £20 or upwards either 
unconditionally or unless that sum is paid 
into ct. or to pltf.’s solr., & the remainder 
of pltf.’s claim is remitted to a county ct. 
with leave to defend, the judge of the county 
ct. has the same jurisdiction as a judge of 
the High Ct. over the costs of the whole 
proceedings, & he may order them to be taxed 
on the High Ct. or on the county ct. scale. 
But in deciding the scale on which they are 
to be t ax ed he must exercise his discretion 
judicially, & he is not entitled to deprive 
pltf. of the High Ct. costs of the High Ct. 
proceedings unless pltf. has been guilty of 
some mis conduct. — Jenkins & Co. v • Simon, 
11926] 1 K. B. Ill ; 95 L. J. K. B. 97 ; 134 
L. T. 88 ; 42 T. L. R. 39 5 70 Sol. Jo. 162, 
D. C. 
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VoL Xm.- County Courts. Cases 438— 648a. 


Part V.— 

I, Add. Annotation: — Generally , Refd. Friern 
Barnet U. C. v. Adams, [1927] 2 Ch. 25. 

Add. Citations:— 91 L. J. Ch. 627, [1922] 
B. 6 C. R. 155. 

I. Add. Annotations .• — Mentd. Be Rosse, Par- 
sons v. Rosse (1923), 93 L. J. Ch. 8; Per- 
forming Right Soc. v. Mitchell & Booker, 
[1924] 1 K. B. 762. 

Add. Citation .* — 20 L. G. R. 567. 

i. Application under Administration of 

Justice Act, 1920 (c. 81), s. 3 — Discretion ot 
Judge to order trial without Jury.]— On 
May 10, 1923, pltf. commenced proceedings 
cl a i min g from defts. damages for personal 
injuries caused by the alleged negligence of 
defts.* servants. Defts. filed a defence deny- 
ing negligence & afterwards gave pltf. notice 
of an application to dispense with a jury. 
The application for trial without a jury was 
mado under the above sect. The county 
ct. Judge, without giving any reasons for his 
decision, ordered the trial of the action with- 
out a jury, A pltf. appealed against that 
order A alleged that the learned judge had 
not properly exercised his discretion : — 
Held : the above sect, did not give the county 
ct. judge an absolute power to order the 
trial of an action without a jury ; the sect, 
gave him a discretion which must be exer- 
cised judicially ; in this case there were no 
proper materials on which the learned judge 
could exercise his discretion judicially ; it 
would not be a proper exercise of tho learned 
judge’s judicial discretion to dispense with a 


Procedure. 

jury merely because it was inconvenient ; on 
the other hand it is not necessary for the 
judge to give his reasons for dispensing with 
a jury, but there must be some grounds 
for so exercising his discretion.- -Winn v. 
London County Council (1923), 130 L. T. 
350 ; 88 J. P. 31 ; 40 T. L. R. 106 ; 68 
Sol, Jo. 602, D. C. 

497b. Onus on party objecting to Jury.] 

— On an application in the county pt. for an 
order that an action be tried with a jury the 
county ct. judge is bound in law to make 
the order asked for, unless the party desiring 
to dispense with a jury under the above 
sect. establishes to his satisfaction that the 
action could be as conveniently tried without 
a jury. Further, the fact that tho lists are 
congested is not a ground on which the county 
ct. judge is entitled to suspend a litigant’s 
right to trial by jury.- -Oat. craft v. London 
General Omnibus Co., |1923] 2 Iv. B. 608 ; 
92 L. J. K. B. 1002 ; 129 L. T. 794 ; 39 
T. L. R. 460 ; 67 Sol. Jo. 641, D. C. 

Annotation . — Consd. Winn u. L. C\ ('. (11*23), 130 L. T. 3;>0. 

499a. Action in which fraud alleged— Whether 

mere allegation sufficient. | -To come within 
the proviso to Administration of Justice Act, 
1920 (c. A), s. 2 (1), a relevant issue of fraud 
must be raised, which will have to be decided 
in order to determine the rights of the parties, 
& it is not sufficient for pltf. merely to allege 
that deft., acted fraudulently. — Evekktt v. 
Islington Guardians, [1923J 1 K. B. 41; 
92 L. J. K. B. 250; 12S L. T. 147; 87 
J. P. 61, D. G. 


Part VI. — T rial, Judgment and Execution. 


554. Add. Annotation : — Consd. lloystead v. Taxa- J 
tion Oomr., [1926] A. (\ 155.* j 

563. Add. Annotation :— Refd. Mackenzie- Kenned \ 
v. Air Council, [1927] 2 K. B. 517. 

565. Add. Annotations : — Consd. Ord v . Ord- 
[1923] 2 K. B. 432 ; Tho Koursk, [1924] i 
P. 140 ; Debenhams v. Perkins (1925), 133 
L. T. 252. ! 

571. Add . Annotations : — Mentd. Fairman v. Per- 
petual Investment Bldg. 8oc., [1923] A. C. 
74 ; Manton v. Brocklebank, [1923] 1 K. B. 
406; Oldham v. Sheffield Corpn. (1927), 136 
L. T. 681. 

582. Add . Annotation: — Mentd. G. N. Ky. v. 
L. E. P. Transport & Depository, [1922] 2 
K. B. 742. 

593. Add. Annotation : — As to (2) Refd. Campbell 
v. Poliak (1927), 43 T. L. R. 495. 

617. Add . Citation 15 B. W. C. C. 43. 

619. Add . Annotation :— Refd. It. v. Coj^esiake, 
Exp. Wilkinson (1926), 90 J. P. 191. 

645a. Goods already in possession of sheriff.] 

— A. W., Ltd. v. Cooper & Hall, Ltd., 
No. 783a, post. 

648a. Sum deposited by claimant to goods less 

than value of goods — More than judgment 
debt & costs.] — Goods which had been taken 


in execution under a county ct. judgment 
were claimed by a claimant. Tlx* execution 
creditor did not admit tlx* claim A claimant 
deposited with the bailiff under 18SS Act, 
h. 156, the sum of £26 which was considerably 
less than the value of the goods claimed, but 
was more than sufficient to cover the judg- 
ment debt A costs of the execution. Tho 
money was paid into ct. by the bailiff, who 
remained in possession of the goods A an 
interpleader summons was issued. Before 
the return day of tlx* interpleader summons 
tlx* execution creditor gave notice that lie 
admitted the title of claimant to the goods, 
A the bailiff withdrew from possession. 
Upon the taxation ol the costs tho bailiff 
claimed possession fees up to the date when 
the execution creditor admitted claimant’s 
title, upon the ground that under seel. 156 
he was bound to remain in possession until 
tho amount of the value oi the goods was 
deposited with him: livid: as the £26 
was deposited with A taken by tlx* bailiff 
under sect. 156 of tlx* Act, lie must lx* deemed 
to have taken it upon tlx* assumption that 
it represented tho amount of the value of 
the goods, A therefore lie had no right to 
remain in possession or to possession lees 
after the date of the deposit.- -Newsum, 
Sons & Co., Ltd. v . James, [1909] 2 K. B. 
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384 ; 78 L. J. K. B. 701 ; 100 L. T. 852 ; 
53 Sol. Jo. 521, D. C. 


Part VII- 

677. Add. Annotation : — Refd, ltussoff v. Lipovitch 
(1024), 00 Sol. Jo. 270. 

684. After this case insert “ Sec* also , Nos. 566- 
573, ante.” 

686. Add. Annotation : — Refd. Temperance Loan 
Fund v. Erwood (1927), 137 L. T. 440 a 

690. After this case add “ Action by 

money-lender .J — Money A Money-Lend- 
ing, No. 442a.” 

691. Add. Annotation : - Refd. Campbell v. Poliak, 
11027] A. O. 732. 

691a. Order for costs on lower scale.] — When 

the amount found due to pltf. is between 
£20 & £50 the scale of costs applicable is 
Scale D, tSc a county ct. judge has no juris- 
diction to make an order for costs on a lower | 
scale unless it be shown that pltf.’s action 
is frivolous or oppressive, or that there has 
been misconduct or dishonesty on his part. 

- Hughes (W.) & Son v. Satoiiell (1925), 

134 L. T. 98, D. C. 

691b. - — In remitted action.] — Jenkins & Co. 
v. Simon, No. 410a, ante. 

693. Add. Annotation : -Refd. Campbell r. Poliak 
(1927), 13 T. I ,. It. 195. 

695a. . I'-PHL’s motor car, whilst being 

driven by bis wife, was injured, as pltf. 
alleged, through the negligent- driving of a 
motor lorry by a servant of defts. At the 
trial of the action in the county ct. the judge 
held that both sides were to blames & gave* 
judgment for defts., but allowed no costs. 

On appeal on the question of costs: - Held: 
on the facts found at the trial there had been 
negligence on the part of pltf.’s wife, A there- 
fore pltf. could not have succeeded whether 


Part VIII. 

761. Add. Annotation : Reid, lines i. Dawson 
(1927), I I T. L It. 87. 

763a. — - -- .] -Warwick v. Butler & 

Lauritzen, No. 750a, ante. 

776. Add. Annotation : — Mentd. Edwards v. | 

Porter (1924), 41 T. L. It. 57. 

776a. Debt or damage claimed not exceeding £20.] 

- -An appeal to the High Ct. against the 
decision of u county ct. judge granting a new 
trial is an appeal “ in an action ” within 
1888 Aft, s. 120, A- where the debt or damage 
claimed did not exceed £20 the High Ct. has 
no jurisdiction t-o hear the appeal unless 
applt-. has obtained leave of the county ct. 
judgo to appeal. — Ward v. Sneiman (1925), 

133 L. T. 560 ; 41 T. L. K. 598, D. C. 

- In not at ion . Hold, llivcs r. DitWbon (1927). 14 T. L. K. 37. 

779a. Claim less than £20.] — There is no 

appeal without leave from a county ct. 
judge’s refusal to review a taxation of costs, 
where the amount claimed is less than £20.- — 
Hives v. Dawson (1927), 44 T. L. It. 37, D. C. 

388 


Add. Annotation : — Mentd. Cohen v. Hoche 
(1926), 95 L. J. K. B. 945. 


Costs. 

there had or had not been negligence on the 
part of defts., & the county ct. judge had no 
discretion to deprivo the successful defts. of 
their costs. — Jackson v . Anglo-American 
Oil Co.. (1923] 2 K. B. 601 ; 92 L. J. K. B. 
1000 ; 129 Jj. T. 792 ; 67 Sol. Jo. 640, D. C. 
k Order for costs on lower scale.] — On a 


to an amount exceeding £50, judgment was 
given for the third parties. The county ct. 
judge, without giving any reasons, ordered 
the unsuccessful defts. to pay costs to the 
third parties on Scale B, applicable to cases 
where the amount does not exceed £50, the 
scale where that amount exceeds £50 being 
Seale C. It Avas not suggested that any facts 
existed to justify a special direction as to 
costs under 1888 Act, s. # 113 :—IIeld : there 
was no jurisdiction to # make the order. — 
Bevington v . Berks & Bell Assurance 
Society, [1925] 2 K. B. 229 ; 94 L. J. K. B. 
829 ; 133 L. T. 511, 1). C. 

Annotation - Apld. Hughes v Satchcll (192;»), 131 L. T. 93 
750. Add. Annotation : — N.F. Warwick v. Butler 
ik Lauritzen, [I925J 2 K. B. 294. 

750a. .] — Where under the above rule the 

registrar, on the application of a deft, who 
alleges that he neither resides nor carries 
on business within twenty miles from the 
ct., makes an order directing pltf. to deposit 
in ct. a sum of money as security for the costs 
of deft., the county ct. judgo under r. 11, 
sub-r. 8, lias power to vary or rescind the 
order so made. — Warwick v. Butler & 
Lauritzen, [1925] 2 K. B. 294 ; 94 L. J. 
K. B. 657 ; 133 L. T. 240, D. C. 


Appeals. 

783a. Order for payment o! possession fees of high 
bailiff— Under Ord. 27, r. 1 (2).]— (1) A 
Div. Ct. has jurisdiction to hear an appeal 
from the decision of a county ct. judge who, 
under the above sub-rule has, on the appli- 
cation of the high bailiff, made an order 
against the execution creditors, who have 
directed the high bailiff to withdraw, for the 
payment of his fees. 

On May 15, 1924, the high bailiff of a 
county ct. under a warrant of execution 
purported to levy upon the goods of judg- 
ment debtors at their premises, put a man 
in possession. The sheriff was thfen in pos- 
session of the goods under process of an 
earlier date, but not to the knowledge of 
the high bailiff, as the county ct. judge 
found. The high bailiff on taking posses- 
sion received from judgment debtors a docu- 
ment which stated that in consideration of 
his withdrawing from possession they autho- 
rised him at any time to re-enter & undertook 
not to remove any of the goods. On J une 12, 
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1924, the high bailiff on the instruction of 
the judgment creditors withdrew from pos- 
session. The execution was ineffective, ex- 
cept in so far as it brought the parties into 
negotiation with a view to a settlement. 
The high bailiff made an application to tho 
county ct. judge under tho above rule, for 
an order for payment by the judgment 
creditors of his fees for keeping possession 
from May 15 to June 12. The county ct. 
judge found that tho high bailiff did not 
withdraw from possession, but was in actual 
possession k not in mere walking posses- 
sion of the goods, k made an order for pay- 
ment of the fees claimed : — Held : (2) tho I 
possession of the sheriff did not in the cir- ' 
cuinstances prevent the high bailiff from 
taking k keeping such possession as would 
entitle him to claim fees; (3) there was 
evidence to support the finding of the county I 
ct. judge that the high bailiff did not with- j 
draw from possession, but kept actual as j 
distinct from walking possession ; k there- 
fore the order of the county et. was right. 
— A. W., Ltd. r. CoorEn k JIaix, Ltd., 
[1025 J 2 K. Ik 810 ; 04 L. J. K. B. 831 ; 
133 L. T. 508. 

789. Add Annotation* : Consd. Ward r. Sneiman 
(1025), 133 L. T. 500. Mentd. Nnmno v. 
Connell, (1024 | A. C. 505. 

809. Add. Annotation : Refd. Cohen r. Roche 
( 1020), 05 L. J. K. B. 015. 

810. Add. Annotations Mentd. lie Rossc, Par- 
sons Bosse (1023), 03 L. J. Oh. 8 ; Per- 
forming Bight Son. v. Mitchell k Booker, 

LI 02 1], 1 K. B. 702. 

818. Add. Annotation: - As to (J) Refd. Phillips 
r. Britannia Hygienic Laundry Co., [1023] 

1 K. B. 530. 

832. Add. Annotations: As to (1) Distd. Martin 
r. Stanborough (1024), 41 T. L. B. 1. Refd. 
Cay lei k Pope v. Davies, [1024 1 2 K. B. 75. I 


842. Add . Annotation Mentd. Gregg v. Richards, 

[1020] Cli. 521. 

851. After this caso add tho following cross- 
reference : — Order directing arbitrator under 
Agricultural Holdings Acts to state special 
case.] —See Agriculture, No. 2004. 

852. Add. Annotation : Consd. Leyton C. C. v. 
Wilkinson, [1027] 1 K. B. 853. 

853. Add. Annotation : — Mentd. Commercial 

Crodit Co. of Canada v. Fulton, [1923] A. C. 
708. 

900. Add. Citation 20 L. G. R. 653. 

Add. Annotations : — Mentd. Aston v. Smith, 
[1021] 2 lv. B. 143; Precious v. Reedie, 
[10241 2 lv. B. 140: Queen’s Club Garden 
Estates r. Bignell, [1024] 1 K. B. 117. 

903. Annotations : For the existing annotations 
substitute as follows : - 

lnHolahmi'1 . Overd. Abrahams r Dummxk. 1 1 !» 1 1 l 

K. P 0(**J ('on A \. (Jordon was trough doeidiMl (1U ( KUn. 

L. ,l ). Refd. Tin' Uivscmit , Givnl -NoHlu'in S S. Fishing 

Co. r. S.s. Crescent ( I MKO, <>*J L. .1. P. (5.5. 

913. Add. An not alio n : — Refd . Simmons v. Crossley, 
[ 1022J 2 K. B. 05. 

928a. Reference to statutory & other orders & to 
private & local Acts Duty to supply copies 
lor use of court.' Prut ice Note, [1026] 
W. N. 368, 1>. C. 

933. Add. Annotations Mentd. Llewellyn v. 
Turner (1022), 126 L. T. 532 ; Miss Gray, 

| Ltd. v. Cathcart (1022), 38 T. L. R. 562. 

! 938. Add. Annotation : — Distd. Rackham r. 
Tabrum (1023), 120 L. T. 24. 

945. Add. Annotation Refd. United States Ship- 
ping Board r. Striek, [1026] A. C. 545. 

962a. Appeal under Poor Persons Rules.)- - 

Th« et. may award costs against applt. who 
under the Poor Persons Rules, if 
the appeal is entirely irixolous \ vexatious < 
is an abuse of t lie process of the <*f . Drum- 
mond r. IIervey (1027), 4 1 T. L. It. 14, 1). C. 


Part IX- Certiorari, Prohibition and Mandamus. 


979. Add. Annotation :— Apld. B. v. Central 
Criminal Court JJ., Ex p. L. C. (\, [1025| 2 
K. B. 13. 

980a. Not action voluntarily brought In county 

court not having jurisdiction.] — (1) A 
pltf. who voluntarily rugs in a county ct. 
which, owing to a defence there raised, has 
no jurisdiction, is not entitled to remove the 
proceedings to the High Ct. by certiorari. 

(2) If such a pltf. succeeds in obtaining 
an ex parte order for certiorari deft, need not 
enter an appearance in the High Ct. Pltf. 
is not entitled to judgment in default of 
appearance, k such a judgment, if obtained 
by him, will be set aside for irregularity. — 
Giusti Patents k Engineering Works, 
Ltd. v. Maggs, [1923] 1 Ch. 515; 02 L. J. 
Ch. 345 ; 40 R. P. C. 100 ; sub nom. CJuisti 


Patents k Engineering Works, Ltd. v. 
Maggs, 120 L. T. 438. 

1008a. On obligation of defendant to appear— 
Judgment in default of appearance— Validity,] 

Giusti Patents k Engineering Works, 

Ltd. v. Maggs, No. 080a, ante. 


1016. Add. Annotations :- Consd. Up Stanton, 
| logy, r , Maule (1027), 41 T. L. R. 118. Refd. 
It. v. Central Criminal Court J.L, /fop. I i. C.C., 
[1025[ 2 lv. B. 43. 

1038. Add. Annotation : — Consd. St. Magnus, etc. 
Parochial Church Council v. London Diocese 
Chancellor, [1023] P. 38. Refd. Hunter r. 
Htadtische Hochscefischerei Gememnut zige 
Uesellschaft (1925), 133 L. T. 488. 

1064. Add. Annotation:- Apld. Pringle v . Hales, 
[1025! 1 K. B. 573. 


Part XII. — Statutes Conferring Special Jurisdiction. 

1146. In the cross-reference following this case I k Similar Societies ” read “ See, generally , 
for “ See, generally , Industrial, Provident 1 Insurance.” 
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CRIMINAL LAW AND PROCEDURE. 

Note.-- After June 1, 1926, ace Criminal Justice Act, 1926 (c. 86). 


3. Add. Annotations: — Consd. Sorrell v. Smith, 

[ 1 925 J A. C. 700. Refd. British Oxygen Co. 
v. Liquid Air, [10251 Oh. 383. Mentd. Brime- 
Jow v. Casson, [1924] 1 Ch. 302 ; Sorrell v. 
SniitJi, [1924] 1 Ch. 506 ; Thompson v. British 
Medical Assocn., [19241 A. C. 764. 

21. Add. Annotation : — Refd. B. v. Cory, [1927] 

1 K. B. 810. 

22. Add Annotation : — Refd. Jarvis v. Surrey 
County Council, [1925] 1 K. B. 654. 

23. Add Annotation Refd^ Jarvis v. Surrey 
County Council, [1925J 1 K. B. 554. 

38. Add. Annotation Refd. R. v . Bcnyer, 
[1926] 2 K. B. 25S. 

4-0. Add. Annotation Consd. Allard v. Selfridge 
(1924), 88 J. P. 204. 

40a. Right ot defendant to give evidence— As to his 
state of mind.] (J) Evidence that deft, is 
an accessory aftei the fact does not support 
an indictment tor being a principal, or 
accessory before the fact. 

(2) On 1 lie question of mens rca , deft, is 
entitled to gi\o evidence of the state of bis 
mind at the relevant time. — R. v. Fitz- 
(1926), 19 Or. App. Rep. 91, O. V. A. 

45. Add. Annotation: Folld. Bridges v. Griffin, 

J 1925 | 2 K. B. 233. 

47. Add. Annotation : —Mentd. Rodbourno v. I 
Hudson (1921), 41 T. B. R. 132. 1 


Add. Annotation : — Refd. Anderson v. Daniel 
(1923), 130 L. T. 418. 

72a. Refusal to maintain wife & family.] — It is no 

defence to a charge of “ wilfully refusing & 
neglecting to maintain ” a wife & family, 
whereby they have become chargeable to the 
common fund of a union, that the husband 
bond fide but erroneously believed that he 
was not legally bound to maintain them in 
the circumstances. Mena rca is immaterial. 
—Biggs v. Bubridge (1924), 89 J. P. 75 ; 
22 L. G. R. 555, 1). O. 

167. Add. Annotation: — Refd. R. v. Bcnyer, 
[1920] 2 K. B. 258. 

177. Add. Annotation: — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

178. Add. Annotation: — Consd. R. v. Bateman 
(1925), 94 Li. J. K. B. 791. 

212. Add. Annotation : — As to (3) Consd. R. v. 
Bailey, T1924] 2 K. B. 300. 

230a. .] -The Ot. of Criminal Appeal has 

no power to alter the rules in MeNaghtcn'a 
Case, No. 229, ante . — R. v. Fravell (1926), 
19 Cr. App. Rep. Ill, C. C. A. 

243. Add. Annotation : - Mentd. R. v . Harris, 
LI 927] 2 K. B. 587. 

244a. S.P. — R. v. Korscii (1925), 19 Cr. App. 
Rep. 50, C. C. A. 


Part I. — Principles of Criminal Liability 

56, 


PART I. SECT. 1. 

sa. M I'iiicmt animr.] - St mbit : ai 

common law <hnobi (In ncr to a stnluti 
js a nnsdi meanoui. O’Dfa v. Mn»- 
WlVl.H Kl.UWlUAHON I to A HI > (1921), 
2h W. A. Jj. K. 129.- - AUS . 

241. Statutory nflnicts - “ Offmu *' 

J’n rmtiou of (’nous Ait, 1871 (r. 112), 
s. 7.1 Summits i . Radphn, [1926] 
R. l\ (.1.) 9. SCOT. 

24 it. " ('rune ” -Prinnlion of 

('units tit, 1 K7 1 («•. 112), m. 7, 20.]- 
To be relevant a charge of a con- 
tra Mint ion ot sect. 7 must libel upon 
it a face a conviction on indict inout ot 
an offence, A a previous conviction of 
au offence, both ol which offences must 
bo “ clinics ” as dolincd in sect 20. — 
Ml’Itliw r. IM \< MiixiN, 111)27] S. C. (J.) 
11. -SCOT. 

PART 1, SECT. 2, SUB-SECT. 1. 

30 ii. .]- A 1is.li mcrolmut was 

convicted on a cliaigc of olnndostiuely 
taking pohscnmoji oT fish boxen, the 
propel ty of vanoim ttsh merchants, 
well know lin? that lie had not, A: would 
not have, received permission from the 
owners to bin doing so. A: with using 
tlie bo\os 1>> filling thorn with Huh A: 
dispateldng tlieni to the llsh market at 
Glasgow • — I hid : an t hero was notldug 
clandestine in the conduct ot accused, 
he w as not guilty ol t he offence eiuuged. 
— Mukhw r. ItouhKtbO.v, 111)27] 
8. C. (.1.) 1. — SCOT. 

PART I. SECT. 2, SUB-SECT. 2.— B. 

69 l. Notification of contagious disease 
— Public Health Act, H S. O., 1914 
(r. 218), *. 66 (1).]— Where deft., a 
qua 11 tied medical practitioner, honestly 


believed that a disease was not com* 
municablo : — Held: there was no 
nuns rca, & ho oould not be guilty of a 
criminal offence. — K. v. Goudon, 
fll)2 J ] 2 I). L. It. 358 ; 42 Can. Cnm. 
Cas. 26 ; 54 O. L. It. 355.— CAN. 

o (p. 38) 1. .] — Mens rca is an 

essential ingredient of the offence ol 
possessing apparatus suitable for the 
manufacture of spirits contrary to 
Inlaud Revenue Act, s. 180 (c). This 
docs not mean that guilty motive or 
lutontion must be Bhown. Mena rea 
can be shown by the presumptions of 
fact which may be raisod against 
accused by the nature of the apparatus 
found in his possession & the circum- 
stances surrounding that possession. — 
K. ( J At'KSON ) V. HUTCHINSON, [1025] 
3 W. \V. K. 741.— CAN. 

sb. Keeping beer over legal strength — 
Ontario Temperance Act , 1016 (c. 50), 
6. 40.J — Hi Id : mens rea necessary 

element.- ~R. t'. Hyde, [1025] 2 P. L. R. 
1)58 ; 44 Can. LTim. Cas. 1. — CAN. 

■o. .] — Hi Id: mens rea not 

necessary element. — R. r. Burke, 
(1025) 3 1). L. R. 625 ; 44 Can. Crim. 
Cas. 234.— CAN. 

»d. Branding animal without authority 
of owner — Brand Act , R. S. S. t 1020 
(c. 123), a. 17(5).] — Held : mens rea 
essential ingredient. — CbAKKr. Lawron 
(Hask.), [1026] 1 W. W. R. 173 : 46 
Can. Crim. Cas. 118. — CAN. 

PART I. SECT. 3, SUB-SECT. 3.— B. 
o. Delete tlio word ** not.” 

PART I. SECT. 6, SUB-SECT. 2.— 

B. (b). 

— A man may 

390 


bo suffering from somefoi m of insanity, 
in the HenHe in which the word would 
bo used bv an alienisl , but may not bo 
suffering lrom uusoundness of mind, as 
defined m Indiun Renal rode, s. 81. 
The law r recognlseR nothing but 
incapacity to realise the nature of the 
act. Ac presumes that where a man’s 
mind or his laculties of ratiocination 
are sufficiently clear to apprehend 
what ho is doing, ho must always bo 
presumed to intend the consequences 
of the action he takos. — Mam Ram 
v. R. (1926), I. L. R. 8 Lah. 114.— IND. 

PART I. SECT. 6, SUB-SECT. 2.— 

B. (c). 

246 iii. .]— The driver of a 

motor oar was charged with causing 
the death of a pedestrian by his reck- 
less driving, lie stated that he was 
not guilty “ in respect that by the 
incidence of temporary mental dis- 
sociation duo to toxic exhaustive 
factors he was unaware of the presence 
of deceased on the highway & ot his 
injuries & death, Sc was incapable of 
appreciating his immediately previous 
& subsequent actions.” It was not 
disputed that the pedestrian's death 
had been caused by the excessive 
speed & dangerous manoeuvring of the 
car : — lit Id : if accused was otherwise 
in a condition which justified his 
driving a car, & if, through no fault of 
his own & for some cause outwit h his 
control Sc which he was not bound to 
foresee, he became either gradually or 
suddenly not master of his action, 
through some mental defect. Sc was in 
that state at the time of the accident, 
the jury were entitled to return a 
verdict of not guilty. — H.M. Advocate 
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302. Add* Annotation: — As to (1) Co usd. R. v. 

Bateman (1025), 94 L. J. K. B. 79 1. 

306. .Annotation .* — Reid. R. t?. Canhara 

(1925), IS Cr. App. Rep. 163. 

417. Add . Annotations: — Consd. A.-G. for Straits 
Settlmt. v. Pang Ah Yew, [1925] A. C. 555. 
Held. Badman v . R., [1924] 1 K. B. 64. 

466. Add. Annotation : — Reid. Lake v. Simmons 
(1926), 95 L. J. B. 586. 

708a. Not supported by evidence that de- 

fendant accessory alter the fact.] — It. v. 
Fitzpatrick, No. 40a, ante. 

732a. .] — R. v. Fitzpatrick, No. 40a, ante. 

751a. .] — On a charge of attempting to obtain 

by false pretences, “ intent *' & “ attempt. ” 
must bo carefully distinguished. — It. r. 
Punch (1927), 20 Cr. App. Rep. 18, C. C. A. 

755. Add. Annotation : — Reid. It. v. Punch (1927), 
20 Or. App. Rep. 18. 

756. Add. Annotation Reid. R. i\ Punch (1927), 
20 Or. App. Rep. 18. 


818. Add. Annotations : — Consd. Sorrell v . Smith, 
[1925] A. 0. 700. Reid. British Oxygen Co. 
v. Liquid Air, [1925] Ch. 883. Mentd. 
Brimelow v. Casson, [1924] 1 Ch. 302 ; Sorrell 
v. Smith, [1924] 1 Ch. 506 ; Thompson v. 
British Medical Assoen., [1924] A. C. 764. 

814. Add. Annotations : — As to (2) Consd. Sorrell 
v. Smith, [1925] A. C. 700. Generally , Reid. 
G. W. K. v. Dunlop Rubber Co. (1926), 42 
T. L. R. 376, Mentd. Brimelow v. Casson, 
[1924] 1 Ch. 302. 

I 861. Add. Annotation : — Generally , Reid. It. i\ 
Berg, Britt, Can * 6 & Lummies (1927), 20 
IV. App. Itep. 3S. 

902. Add. Annotation : — Reid. R. v. Gordon (11)25), 
133 L. T. 731. 

913. Add. Annotation Mentd. R. v. Harris, 
[1927] 2 K. B. 587. 

930. Add. Annotation : - Refd. It. v. Luberg (1926), 
135 L. T. 414. 


Part II. — Original Criminal Jurisdiction. 


988. Add. Annotation : — Mentd. Everett v. 
Griffiths, [1924] 1 K. B. 941. 

989. For k< U. r. Elliot ” read “ R. v. Em jot, 
Hollis H Va lent ink." 

Add. Annotations : — Refd. It. v. Paty (1701), 
2 lid. Ravin. 1105 ; Burdett v. Abbot (1811), 
11 East, 1. 

991. Add. Annotation : Consd. It. v. Cory, [1927 | 
1 K. B. 810. 

992. Add. Annotation : ~ Refd. Leyton U. O. v. 
Wilkinson. [1927] 1 K. B. 853. 

1004. Add. Annotation Mentd. British Oxygon 
Co. r. liquid Air, [1925] Oh. 383. 

1007. Add. Annotations : — Generally , Mentd. R. v. 
Evening Standard, Ex p. Public Prosecu- 
tions Director, R. v. Manchester Guardian, 


Ex p. Same, R. t\ Daily Express, Ex p. 
Same (1924), JO T. L. It. 833; It. i\ Daily 
Mirror, Ex p. Smith, [1927J 1 K. B. 815. 

1016a. Power to order payment of taxes In respect 
of honorarium payable to clerk of court. |— 
An order made by the Central Criminal Ct. 
directing that any taxes demanded by the 
Inland Revenue authorities iri respect of 
an honorarium payable to the clerk of that 
c*t. shall he paid by the public bodies by 
which the salaries of the ct.’s officials are 
payable is not invalid & not in excess of the 
powers of the cl. under Central Criminal Ct. 
Act, 1834 (c. 36).— H. v. Central Criminal 
Court .!J., Ex p. London County Council, 
[1925] 2 K. B. 18 ; 94 L. .1. Iv. B. 479 ; 132 
L. T. 066; 89 J. P. 65; 41 T. L. R. 


v. UITCHIK, 1 1926 J S. C. (J.) 45.*— 
SCOT. 

PART I. SECT. 6, SUB-SECT. 3.— A. 

h I. -.] — Wakyam Sinoh v. 

It. (1926), I. L. It. 7 Lah. 141.— IND. 

PART I. SECT. 5, SUB-SECT. 3.- B. 

297 iv. .1 — Evidence* of drunken- 
ness failing short of a proved incapacity 
in accused to form the intent necessary 
to constitute the crime, & merely 
establishing that his miud was affected 
by drink so that he more readily gave 
way to some violeut passion, does not 
rebut the presumption that a man 
intends the natural consequences of 
his acta. — S hbru & Gama v. K. (1923), 
I. L. It. 7 Lah. 50.— END. 

PART I. SECT. 6, SUB-SECT. 2.— B. 

456 I v. .1 — Where several 

persona join In beating another with 
lathis, 6c indict such serious injuries 
on him that he dies shortly after the 
beating, all are guilty of the offence of 
murder without distinction. — IL v. 
Umbd (1923), I. L. K. 45 All, 727.— 
IND. 

— .] — The doing to 

death of one person at the hands of 
several persons, in circumstanoos in 
which it could never be known by which 
hand Life was actually extinguished, 
amounts to murder, & not merely 


attempted murder, on the pa it of 
each of the persons concerned. — 
Ghobh v. K. (1924), 41 T L R. 27; 
L. It. 52 Ind. App. 40. IND. 

PART 1. SECT. 6, SUB-SECT. 3.— 
B. (a). 

n i. .] — A person cannot bo said 

to have aided & abetted another, wheie 
the latter had no consciousness of his 
act 8c exercised uo volillon in the 
matter. — Jt. e. Rasool, [1924] App. D. 
44.— S. AF. 

PART I. SECT. 6, SUB-SECT. 6. C. 

772 i. J. utility for aJU mpi — Lai ct ny. J 
— It. v. SilAII). 1 1920 ) 3 1). L. K. 553 ; 
[1926] 2 W. W. Ii. 319 . 46 Can. ( rim. 
(Jus. 209 ; 30 Man. L. It. 04.— CAN. 

PART I. SECT. 6, SUB-SECT. 6. D. 

sf. Charye of assault v'iih intent to 
commit rape — Amounts to char ye of 
attem pled rapt. ) — J t. r. M a ( 1 n nr jth 
(1925), 43 Can. Oim. Gas. 350.- -CAN. 

PART I. SECT. 6, SUB-SECT. 7.— A. 

h 1. .1 — Every person of 

legal responsibility who knowingly 6c 
voluntarily co-operates with, or aids 
or assists or advises or encourages 
another in the commission of a crime 
is an accomplice, without regard to 
the degree of his guilt. — K. v . Gal- 
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LAMlitlt, [1921] 4 1). L. R. J 059 ; 3 
VV. W. It. 357.— -CAN. 

PART I. SECT. 6. SUB-SECT. 8- A. 

si. -- .] Conspiracy eanuot exist 
unit sb two or lnoje persons arc puities 
to an agreement to do an illegal act, 
oi to do a legal art UJrgalJ}, boll) know- 
ing. oi being doomed to know. Hint (lie 
rallying out oi the puipose involves 
tiu coiiiinihMon ol an mdietubh oflenee. 
- It. r. Smiai., 11925] 1 I). L. Jt. 7(52 ; 
Q. R. 39 K. H. 4 30.- -CAN. 

PART I. SECT. 6, SUB-SECT. 8.~ -C. 

835 i. Husband d* wife.)-- Husband 
6c wife cannot conspire together so as 
to bo guilty of the ernne ol conspiracy. 
R. v. AIcKkc hik, { 1 920] N. Z. L. It. 

1.— N.Z. 

PART I. SECT. 0, SUB-SECT. 8.- N. 

894 ii. — .h R. o Book- 

iialtkii 6c Lanin, 11924] 3 1). L. R. 
122 ; 42 Can. Criin. Cas. 186. — CAN. 

PART I. SECT. 6, SUB-SECT. 8.— O (a). 

921 i. Conspiracy may be inferred 
from tacts primed 1 — U. o. Stuff voton 
(H. f .) (1920). 45 Can. Grim. Cos. 249. — 
CAN. 

921 ii. *S\ P. R. v. Thornton (B. C.) 
(1920), 46 Can. aim. Cas. 249.— CAN. 



Cases 1016a— 14X6. English and Empire Digest Supplement, 


260 ; 69 Sol. Jo. 381 ; 27 Cox, C. C. 734, 
D. C. 

1022a. .] — R. v. Devon JJ., Ex p. Public 

Prosecutions Director, No. 1138a, post . 

1030. Add. Annotation: — Refd. R. v. Teesdale 
(1927), 91 J. P. 184. 

1031. Add. Annotation: — Refd. R. v . Teesdale 
(1927), 91 J.P. 184. 

1049. Add. Annotation : — Mentd. Salvesen (or 
von Lorang) v. Austrian Property Administra- 
tor, 11927] A. C. 641 . 

1079a. Fraudulent conversion begun abroad — 

Receipt of proceeds in England.] — A fraudu- 
lent conversion begun abroad, even though 
' triable there, but completed by receipt of 
the proceeds in this country, is justiciable 
in this country. — It. v. Lyle (1924), 18 Or. 
App. Rep. 69, C. C. A. 

1100. Add. Annotation : — Refd. The Fageraes, 
[1920] P. 3 85. 

1101. Add. Annotation :- Distd. The Fagorncs, 
[1927] P. Oil. 

1124. Add. Annotations : — As to (2) Refd. The 
Fa gomes, [ 1 926 1 J*. 185. As to (4) Refd. The 
Fagernes, [1920] P. 185. 

1138. For the existing paragraph in original 
volume substitute the following paragraph : — 

. 1 — a person on 

board one of His Majesty’s ships, which was 
then in commission <Sc lying in the tidal 
waters of the Firth of Forth above the Forth 
Bridge, was alleged to have committed 


larceny as a clerk or servant to the Navy, 
Army & Air Force Institutes. He was 
placed under arrest by an executive officer 
of the ship, &, some days later, by which 
time the vessel had arrived in Torbay, he 
was apprehended by the Devon police & 
charged before the justices, who committed 
him for trial at the Devon quarter sessions. 
The indictment charged an offence contrary 
to Larceny Act, 1916 (c. 60), s. 17 (1) (a), 
committed on the high seas. Prisoner was 
arraigned & pleaded not guilty & a jury was 
impanelled, but quarter sessions declined to 
proceed with the indictment upon the ground 
that Larceny Act, 1861 (c. 96), s. 115, which 
was said to give them jurisdiction, did not 
extend to offences committed in estuaries or 
rivers in Scotland, & that the offence charged 
was properly triable only by the Scottish 
cts. : — Held: quarter sessions had jurisdic- 
tion to try the indictment inasmuch as it 
alleged an offence which, by virtue of Naval 
Discipline Act, 1866 (c. 109), was committed 
within the jurisdiction of the Admlty. of 
England, & therefore, being an offence men- 
tioned in Larceny Act, 1861, it was triable, 
under sect. 115 of that Act, in the county 
where the offender was apprehended. — R. 
v. Devon JJ., Ex p . Public Prosecutions 
Director, [1924] 1 K. B. 503 ; 93 L. J. K. B. 
284 ; 130 L. T. 640 ; 88 J. P. 73 ; 40 T. L. B. 
213 ; 68 Sol. Jo. 422 ; 27 Cox, C. C. 593, D. C. 

1235. Add. Annotation : - Mentd. R. r. Harris, 
[1927] 2 K. B. 587. 


Part III. —Limitation of Time for Criminal Proceedings. 

1269. Add. Annotation Apld. R. v. Howitt (1925), 89 J. 1*. Jo. 721. 


Part IV. — Bail. 


1366. Add. Annotation : Mentd. B. v. Harris, 1416. Add. Annotations : — Apld. R. v. Williams 
1 1927] 2 K.B. 587. (1925), 19 Or. App. Rep. 67. Mentd. R. v. 

Dennis, R v. Parker, [1924] 1 K. B. 867. 


PART II. SECT. 3, SUB-SECT. 1.— 

C. (a). 

t j. .] : a letter 

written by deft, from a cltv in 
PciuisyUaniu to Ontario, enclosing 
money for travelling expenses A: con- 
taining instructions to proceed to 
Montreal, was deft.’s act committed 
in Ontario, & a taking & enticing ana,} 
within sect. 3 It! of tiie Code. — R. v . 
Loftur (192G), 4ft Can. Crim. Oas. 
390 ; ft l) O. L. It. 155— CAN. 

PART IV. SECT. 1. 

1301 vii. .1 — It. v. Cooper - 

n loom (1024), 43 Can. Crim. Cas. 301. 
— CAN. 

m i. .1— Criminal Code, 

8. 60(5, provides that where the offence 
is punishable by imprisonment for 
more than five years a justice of the 
poaoo, jointly with somo other Justice, 
may iu certain circumstances admit 
the accused to bull. One Justice has 
no jurisdiction to take the recognis- 
ances, Ac, if he does so, no liability is 
imposed, at least no liability which can 
bo enforced in a summary manner. — 
R. r. Moore, [19241 1 W. W. R. Ill ; 


41 Can. Crim. Cas. 101 ; 18 Sask. L. It. 
GO.— -CAN. 

sg. Amount of bail — Power to in- 
crease.] — Rail was llxod by a magis- 
trate at. tlio close of a preparatory 
examination of accused who was com- 
mitted for trial. The examination was 
reopened to ascertain whether accused 
admitted eight previous convictions. 
Upon his admission, prosecutor applied 
for on increase of ball, which the 
magistrate granted. Accused then 
applied for an order that the bail 
as orlgiually llxod should stand : — 
Held ; it was competent for the magis- 
trate to reconsider the amount of the 
bail.— Swart v . It. (1923), 44 N. L. It. 
133.— S. AF. 

sh. Kfftct of bail — Whether reckoned 
as nart of imprisonment.} — The time 
during which prisoner is out on bail 
under an order for bail made at his 
request cannot, be reckoned as part of 
hN term of imprisonment, even though 
such order was ultra rirts. — It. r. Iaci, 
[192ft] 2 W. W. It. 129 ; 43 Cun. Crim. 
Cas. 3G3.— CAN. 

sj. .] — The time of im- 

prisonment for an offence against 
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Manitoba Temperance Act does not 
continue to run while prisoner is out 
on bull pending an appeal. — It. v. 
Sipes, [192ftJ 3 1). L. It. 3G1 ; [1925] 
2 \\. W. ll. 32 ft , 4 t Can. Crim. Cas. 
GO ; 3ft Man. L. 11. lftl.— CAN. 

sk. Estrcatment of bail.] — The pro- 
cedure to be followed on an applica- 
tion to estreat bail is to be found in 
Bail Act, s. 12 (2). — It. r. Briggs 
(1923), 33 B. C. It. 297.— CAN. 

si. Application to remit — 

Appeal.] No appeal lies from the 
refusal l»y a county et. judge of a 
motion to remit Ac discharge the 
estreat of appet.'s bail-bond. — It. r. 
Schneider (1923), 40 Can. Crim. Cas. 
20G ; ftG O. L. R. 21ft— CAN. 

PART IV. SECT. 2. 

1336 iii. .] — The fundamental 

test on bail motions is the probability 
of prisoner's evading Justice. — The 
State t>. Purceei., [19263 1. R. 207 ; 59 
I. L. T. 141.— IR. 

1344 i. Severity of punish- 

ment.] — The ct. may have regard to 
(a) tlio seriousness of the crime 



VoL XIV.— Criminal Law. Cases 1486a— 1822a. 


1436a. When term of Imprisonment short.] 

— In the case of a short sentence, where an 
appeal cannot be speedily heard, the ct. 
may grant bail. — B. v . Selkirk (1025), 18 
Cr. App. Bep. 172, C. C. A. 


1439. Add. Annotation : — Mentd. B. v. Ohesshire, 
Lucas & Bottom (1927), 20 Cr. App. Bop. 47. 
1446. Add. Citation .—87 J. P. Jo. 636. 

Add. Annotation : — Refd. B. v. Davidson 
(1927), 20 Cr. App. Bep. 60. 

1446a. .] — R. v. Davidson, No. 3129b, post.' 


Part V. — Proceedings Preliminary to Indictment. 


1458. Add. Annotation : — Refd. Conn v. Turnbull 
(1925), 89 J. P. Jo. 300. 

1459. Add. Annotation : — Refd. Conn v. Turnbull 
(1925), 89 J. P. Jo. 300. 

1484. Add. Citation .-—31 T. L. B. 401. 

1523. A dd. Annotation : — Mentd. B. r. Harris. 
[1927] 2 K. B. 587. 

1583. Add. Annotation : — Refd. Glamorgan County 
Council v . Glasbrook, [1924] J. K. B. 879. 
1611. Add. Annotations : — Refd. Poland r. Parr, 
[1927] 1 K. B. 230. Mentd. Prager v. Blat- 
spiel, Stamp & Heacock, [1924] 1 K. B. 
560. 


1622. Add. Annotation Folld. Isaacs v. Keech, 
[1925] 2 K. B. 354. 

1622a. * Town Police Clauses Act, 1847 (c. 89), 

s. 28.] — Under the above sect, in order to 
entitle a constable to lako a person into 
custody without a warrant, it is not necessary 
that the person should be in fact committing 
the offence, provided that the constable 
honestly & on reasonable grounds believes 
that the person is committing it. — Isaacs /. 
Kerch, [1925] 2 K. B. 354 ; 91 L. J. K. IL 
076 ; 133 L. T. 317; 89 J. P. 189; 41 

T. L. K. 432 ; 23 L. G. li. 444; 28 Cox, C. C. 
22, D. 0. 


charged ; (5) t ho sev erity of (ho punish 
incut ; (r) the strength of the case on 
the depositions : (d) tho prospect of a 
reasonably speedy triul: Ac (r) the 
opposition of tin* a.-ll— Tnr State »\ 
tei'il.b, [1920 1 1. It. 207 ; 59 i. h. T. 
J 11 -IR. 

PART IV. SECT. 4. 

1361 v. -.1—11. i\ Siam. 

(1925), 41 Cun. Crim. Cas. 128. — CAN. 

o i. — .) Tho opposition of the 

A.-U. to the gi»mg of bail, while en- 
titled to great weight, does not bind 
the discretion of the el — I'ui' Siam. 
v. 1*uun LL, [ 1 1)20] 1. 15.207 ; ,»!) I. li. T. 

j n.— ir. 

1361 vi. .]— The Stati r 

Pnci’FLL, 11020] 1. R. 207 ; , f .O 1. L. T. 

111.-— IR. 

1361 vil, .]-Tt. v. Nov 

Ht\v\ (1027), 5 I L. 11. Ttan. 270. 

IND. 

PART IV. SECT. 8. 

1401 v. .] - Where u police 

magistrate refused to allow accused to 
he released on bail pending tho pie- 
liminary hearing, an application by 
way of habeas corpus for accused's 
release on bail was granted. — It. v. 
MaoI)o\ald, [1925J 2 W. W. il. 043.— 
CAN. 

PART IV. SECT. 12. 

sm. Grounds for granting. ]— While 
it is not possible to lay down an in- 
flexible rule as to when a poison con- 
victed of an offence Ac sentenced to 
imprisonment, who appeals against 
his conviction, should or should not he 
admitted to bail pending the deter- 
mination of his appeal, it is important 
to bear in mind that every one is pie- 
BUinod to be innocent until legally 
convicted, & thut so far as is humanly 
possible the law should be so ad- 
ministered as not to do injustice to an 
innocent person. — It. v. Smith, Jt. r. 
Barnard (1921), 43 Can. Cru/i. Cas. 
24 ; 56 O. L. 11. 244.— CAN. 

•n. By Supreme Court of Canada.] 
— A judge of the Supreme Ct. has no 
jurisdiction to admit to bail an 
accused person ponding his appeal, 
such jurisdiction being conferred by 
Criminal Code, s. 1019 (1), upon tbo 
Chief Justice of the appellate ct. or a 
judge of that ct. designated by him. — 
Steele v. R., [1924] 2 D. L. R. 470 ; 
[1924] S. C. li. 1 ; 42 Can. Crim. Cas. 
47.— CAN. 


e i. Time for entering mio 

recognisance.] — On an appeal from a 
Summary conviction, since there is now 
no tunc limit for tiling the notice of 
appeal under Criminal Codo, s. 750, 
there is no time limit, for entering into 
tho recognisance which may be given 
under sub-sect. e. — K. v. Uakilko, 
[1921] 4 D. Jj. R. 832 ; 3 W. \V. Jt. 
424.— CAN. 

[1924] 3 W. W. Jt'. 115.— CAN. 

PART IV. SECT. 13. 

so. Jtcfiisnl by sheriff Summary com- 
jriaud.]- Ifild : an appeal to the High 
<*1 of Justiciary against a icfusal of 

I hail w'ftH not eon tilled to ruses tried 
upon indictment. - - Liddi.li. v. 

I *s I RATHER V, ] 1 926] S. C. (J.) 107.- 

I SCOT. 

PART V. SECT. 1, SUB-SECT. 2.- A. 

1498 i. Necessary to inform prisorwr 
under what powtr constable acting .] — 
A person about to be arrested iH 
entitled to know under what povvei the 
constable is arresting him A r , if he 
specifies a certain power, which the 
person Knows the eonstahlo has not 
got. he is entitled to object to such 
arrest Ac escape from custody, such 
custody not being a lawful one.- — 
Appahanu Mudaliar v. R. (1924), 
I. L. li. 4 7 Mad. 442.— IND. 

sp. Second arrest justified- First 
art mt irrigular.] - hx p. Malaihri, 
11925] 2 I). L. It. 212 . 13 Can. Cruu. 
Cus. 306. - CAN. 

PART V. SECT. 1, SUB-SECT. 2.— 
E. (b). 

1555 v. .] — Telegrams from 

the “ police ” ot a Native Htato wdiich, 
in addition to personal description of 
the fugitive Ac suggest ions of his 
possible movements, merely alleged 
that he w T u8 wanted for embezzlement 
of money to the value of two lakhs, 
do not constitute credible informotion 
or reasonable suspicion sufficient to 
justify his arrest without a warrant in 
British India. — Hltbodh Chandra Kov 
Ciiowdhry v. R. (1924), I. 1j. R. 52 
Calc. 319.— IND. 

PART V. SECT. 1, SUB-SECT. 2. 

E. (e) i. 

ai. Liquor Act , It. S. A., 1922 

(c. 226), s. 85.]— Two police officer’s, 
suspecting that ueeused sold liquor 
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contrary to the above Act, went to his 
premises Ac, without disclosing their 
identity asked hint to Hcrve them with 
licjuoi, which he did. Having con- 
sumed the honor they ordered more, 
w hieli was being served but not con- 
sumed when, disclosing their identity, 
they arrested accused without a war- 
lant : - Il<ld : accused wuh “found 
actually committing” an offence, Ar 
could lit aiTCHted without a wan ant. — 
It. e. li I Ll is, [19211 i VV. W. It. 651 ; 

1 I Can. (’run. Cas. 329 ; 20 Alta. L. H. 
156. CAN.- 

PART V. SECT. 1, SUB-SECT. 2.— 
F. (b). 

sq. Inclusion of words not appUc - 
abb. ] Where deft.’s arrest w r as justi- 
1a»d, as ho was not prejudiced in any 
way : - Held : application for his 

discharge should be dismissed, not- 
’ withstanding the inelusion in tho 
warrant of words which were not 
applicable A should have been omitted. 

OVKKHKKHH OF Tlll« I’OOTl V. MAK- 

ryatp (1924), 4 2 Cun. Cum. Cas. 132 ; 
57 N. S. K. 315.- CAN. 

PART V. SECT. 1. SUB-SECT. 2.— 

F. (c). 

1674 iii. - — .] -Where an arr<*st is 
not just died without a warrant, It is 
necessary for the const able making tho 
arrest to have the warrant in liis per- 
sonal possession, even although the 
person ai rested doe not demand its 
production. It Ih not suilleient that a 
warrant has been issued directed to 
“ all or any of tho police otllcers ” of 
tho province, A is in possession of a 
constable on whose instructions by 
telephone another constable at a 
different place makes tho arrtst Ac 
delivers the person arrested to the 
constable who holds the warrant. — - 
Jt. v. Linder, [1924 J 3 I). L. it. 505; 

2 W. W. Jt. 616 ; 20 Alta. li. it. ILL- 
CAN. 

st. Accused illegally under arrist 
without warrant J W hen*, when a war- 
rant was issued, accused was illegally 
under arrest be* ause previously ar- 
rested without a W'arrant Held: it 
did not affect the validity of the war- 
rant.— Jt. v. Bakilko, [1924] 1 

W. W. K. 60 ; 41 Can. Crim. Cas. 193 ; 
20 Alta. L. It. 126.- CAN. 

PART V. SECT. 1, SUB-SECT. 3. 

I a l. By other amstablcs acting 

I in concert .] — Tho authority given by a 



Cases 1704a— 1900a. English and Empire Digest Supplement. 


1704a. To rehear charge — Justices equally 

divided.]— A ppct. was charged with the 
indictable offence of causing grievous bodily 
harm by i ho reckless & wanton driving of a 
motor car. The justices were equally divided 
on the question whether appet. should be 
committed for trial, & they decided that 
appet. was not, in these circumstances, 
entitled to be discharged, & that they would 
adjourn & have the case reheard on a later 
date by a reconstituted bench. Appet. 
then obtained a rule nisi for a mandamus 
t-o the justices to order his discharge in pur- 
suance of indictable Offences Act, 1848 
(c. 42 ), k 25 : — Held: under that sect, the 
duty of the justices to discharge the accused 
arose only when they had reached an actual 
opinion that the evidence was not sufficient 
to put the accused upon his trial, &, as they 
had not reached such an opinion, they were 
entitled to adjourn the hearing for the pur- 
pose of having the bench reconstituted, & 
the rule must bo discharged. — It. v. Hert- 
fordshire JJ., Ex p . Lajlsen, [1920] 1 K. B. 

M01? 95 1,. J. K. B. 130; 134 L. T. 143; 
S.» J. 1\ 205 ; 42 T. L. It. 77 ; 28 Cox, C. C. 
90, I). <\ 

1793. Add. Annotation : Consd. It. v. Beebe 
(1925), 133 L. T. 730. 

1794. Add. Annotation : Refd. K. v. Brixion 
Prison, Ex p . Hhure, (1920] 1 lv. B. 127. 


1798a. Several prisoners charged on same facts — 
Differentiation of charges — One prisoner 
punishable summarily — Other prisoner punish- 
able on Indictment.] — When charges 
are to be brought against more than one 
prisoner on the same set of facts, it is desirable 
that the charges should not he so dif- 
ferentiated that one prisoner is tried by a 
jury, while another has no right to such 
mode of trial, unless there is good reason 
to the contrary. — R. v. Cope (1925), 94 
L. J. K. B. 662 ; 132 L». T. 800 ; 89 J. P. 
100 ; 41 T. L. R. 418 ; 27 Cox, C. C. 778 , 
18 Cr. App. Rep. 181, C. C. A. 

1810a. Add. Citations ri924] 1 K. B. 248 ; 93 
L. J. K. B. 65; 130 L. T. 414; 27 Cox, 
C. C. 581. 

1810b. How proved.] — (1) An appeal lies 

to the Ct. of Criminal Appeal against a 
sentence passed on an alleged breach of a 
recognisance to be of good behaviour for 
a certain time, on the ground that applt. 
has not broken the recognisance. 

(2) Broach of recognisance must be proved 
like any other fact alleged in a criminal ct. 
— R. v . Smith, [1925] 1 K. B. 603 ; 94 L. J. 
K. B. 692 ; 132 L. T. 799 ; 89 J. P. 79 ; 
4J T. L. R. 359 ; 27 Cox, C. C. 782 ; 18 
Cr. App. Rep. 170, C. C. A. 

1810c. — .] — Breach of recognisance must 

bo strictly proved. — R. v . Butler (1926), 19 
Or. App. Rep. 127, C. (\ A. 


Part VI. — Indictments. 


1900a. Receiving property Known to have been receive goods knowing that the vendor 

obtained by fraud or fal$e pretences.] — To obtained them on credit under false pretences 


Nouroh w anunt to the constable to 
whom it is addressed extends to tho 
other constables acting in eouoori 
with him under it. It. v. Diwjond, 
11021] 1 J). h. it. 1023; l W. W. It. 
444 ; 42 Can. (Vim. (’ah. 110 ; 20 Alta. 
L. It. 00.- -CAN. 

H. - — Validity of information .] — 
Tho ct. rofiihod to hoI aside a honroli 
warrant issued under the above Act, 
w heiv> the grounds ot suspicion were 
written on u separate piece of papei 
attuched to the information hut not 
initialled. - H. i\ \\ uxon, Ka p. Hah- 
1UNOION (11MI), 40 N. B. Jt. 381. — 
CAN. 

1 ii. — .]- A search warrant 

issued under t Ho above Act will he 
quashed w la re no gi omuls of suspicion 
an* staled m the information.-- H. i. 
Nickuhhon, Ex Ji. Whhton (1911), 10 
N. B. U. 382.- CAN. 

PART V. SECT. 2, SUB-SECT. 1. 

a i- .] — R. t*. Mlakkr, 

[1923] 2 W. W. R. 200 ; 30 Can. Crim. 
Cas. 384.— CAN. 

a ii. To try chary? without inquir- 

ing as tit arrest. j— Whore an accused 
person Is before a magistrate who has 
Jurisdiction over the oltenee, tho 
magistrate need not inqulro how he 
oume there, but may proceed to tiy 
tho east*, notwithstanding objection by 
aocuard that he was wrongfully ar- 
rested without warrant. — It. r. Al- 
berts, [15)24] 2 1). L. R. 863 ; 1 VV. W. 
It. 863.— CAN. 

o i. .] — If accused bo fouud 

guilty of a lessor included offence, it is 
unnecessary to amend the charge. — 
Qun v. R. t [1024] 4 D. L. R. 182.—CAN. 


o i. To hear charge on subse- 

quent information — Prior illegal arrest .] 
— If a person is duly charged with an 
otTenco on an information under oath, 
& is arrested on a warrant duly issued 
& brought before the magistrate, the 
magistrate’s Jurisdiction is not ousted 
by the fact that at the timo of the 
information & arrest accused was 
under detention as tho result of an 
illegal arrest without warrant. — 
R v. Johnson, [1924] 3 1). L. R. 470 ; 
1 W. W. R. 828 ; 34 Man. L. R. 100.— 
CAN. 

© ii. — — Prior illegal scorch .] — 

lft Id; assuming a seareb to have 
been illegal, it did not affect sub- 
sequent proceedings under a war- 
rant, 6c thero was nothing to affect 
the jurisdiction of the magistrate. — 
R. v. Diventa (1924), 42 Can. Crim. 
Cas. 152 ; 57 N. S. II. 204.— CAN. 

PART V. SECT. 2, SUB-SECT. 4. 

1801 i. Form of commitment — Omis- 
sion of time of offence.} — A warrant of 
commitment did not comply with 
Summary Convictions Act, B.C., 1915, 
in not fixing tho time when tho offence 
was committed : — Held : bad. — It. v. 
Rodgers. [1923] 3 W. W. R. 955 ; 
41 Can. Crim. C us. 190 ; 33 B. C. R. 
1C.- CAN. 

1801 ii. Error in statutory 

description of offence.) — Tho use in the 
warrant of commitment of the words 
“ ceremony of marriage ” instead of 
'* form of marriage,” as in the sta- 
tutory description, is no ground for 
setting asido a oouviotion, the mean- 
ing in both cases being tho same 
& not distinguishable. — R. v. Roop, 
[1924] 3 D/L. R. 985 ; 57 N. S. R. 
325.— CAN. 


PART V. SECT. 2, SUB-SECT. 6. 

g i. .1— R. v. Me Arthur's Bail 

U897), 3 Terr. L. R. 37.- CAN. 

sv. Estrcatment of recognisance.] — 
The estiva tiug of a recognisance by a 
magistrate may be carried out under 
Criminal Code, s. 1099, & any further 
neoossary proceedings follow under the 
subsequent sects, without the require- 
ment of any order of the cts. — it, v . 
McCoy & Brown (1924), 34 B. C. It. 
14.— CAN. 

sw. .1 — R. v. Marriott (1924), 

57 N. S. R. 227.— CAN. 

When ordered.]— R. 

Ll. vicki, [1925] 4 V . L. It. 170 ; 11925] 
2 W. W. R. 726 ; 44 Can. Crim. Cas. 
263.-- CAN. 

az. One surety bound 

instead of tuv.) — R. v. Cakvery, Ex p . 
" . s. [1925] 3 I). L. R. 414 ; 44 Can. 
Crim. Cas. 69. — CAN. 

.1 — R. v. Sullivan 

(1914), 29 W. L. Tt. 115 ; 18 D. L. R. 
535 ; 23 Can. Crim. Cas. 174. — CAN. 

sb. Discharge of. T — R. v. ScuRAM 

(1845), 2 U. C. It. 91.— CAN. 

•o. Avoidance oj.] — R. v. Mac- 

Donald (1925), 43 Can. Crim. Cas. 381. 
—CAN. 


PART VI. SECT. 2, SUB-SECT. 1.— A. 

1814 iii. Newly created offence .] 

— A statute comes Into force on the 
first moment of the day on which it 
receives the Royal assent, & if it be 
one creating a crime, an offence com- 
mitted on that day, even although 
before the actual time at which the 
Royal assent was given, is within the 
Act.— R. v. Rocco, U924] 1 D. L. R. 
501 ; 41 Can. Crim. Cas. 101.— CAN. 
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or by means of fraud other than false pre- 
tences is not an offence known to the law. 


— It. v. Schweller (1924), IS Cr. App. Rep. 
52, C. C. A. 


1910a. Fresh indictment in respect of another 
offence — Founded on facts disclosed in de- 
positions.] — Where a person has been com- 
mitted for trial for one offence a fresh indict- 
ment cannot be preferred against him in 
respect of another offence, which comes 
within Vexatious Indictments Act, 1859 
fc. 17), without the leave of the ct., even 
though such fresh indictment is founded on 
facts disclosed in the depositions. — It. v. 
Morgan, T1925] 1 K. B. 752 ; 94 L. J. K. B. 
072 ; 133 L. T. 94 ; 89 J. P. 135 ; 28 Cox, 
O. C. 1 ; 18 Cr. App. Rep. 180. C. C. A. 

1913a. Multiplication of Indictments — Disap- 

proved.] — (1) The ct. entirely approves of a 
ct. of trial dealing with all outstanding 
charges against a convicted prisoner, at his 
request, whenever it can legally do so. 

(2) The ct. disapproves of the multiplica- 
tion of indictments when the allegations can 
be conveniently made in one indictment. — 
It. v . Taylor ( alias Saunders, alias Wallace) 
(1924), 18 Cr. App. Rep. 25, O. C. A. 

Annotation —Generally, Reid. It. v. Taylor (1926), 19 Cr. 

App. Pep. 146. 


1913b. .] — R. v. Clarke, No. 2115a, post. 

1913c. .] — R. v. Tyreman, No. 5859b, 

post. 


1913d. .] -Offences which may lawfully 

be charged in one indictment ought not to 
be distributed into more.— R. v. Smith (1920), 
19 Cr. App. Hop. 161, V. O. A. 

1913e. S. P. It. v. Carver (1927), 20 Cr. App. Rep. 
3, O. C. A. 

1934. Add. Annotation : — Folld. R. v. Mosley, 
H924] 2 K. B. 187. 

1937a. .] — Counts for offences within 

Vexatious Indictments Act, 1859 (c. 17), 
may be added to the indictment without the 
leave of the ct. where they are founded on 
facts disclosed on the depositions. — It. v. 
Mosley, [1924] 2 K. B. 187 ; 93 L. J. K. B. 
894 ; 130 L. T. 831 ; 88 J. P. 91 , 08 Sol. 
Jo. 757 ; 27 Cox, C. O. 035 ; 18 Cr. App. 
Rep. 69, C. C. A. 

Annotation: — Reid. It. v. Morgan, [1920] 1 K. B. 752. 


1978a. Larceny —Specific articles stolen must be 
set out.] — It. v, Douglas (1920), 19 Cr. App. 
Rep. 119, C. C. A. 


1992a. S. P. R. v. Drake (1850), 11 J. P. 483 ; 
1 Cox, O, C. 333. 

2102a. Prejudice to one defendant.] — Persons 

arrested together need not be tried together, 
&, if any one of them is likely to bo embar- 
rassed in his defence, ought not to be so tried. 
— It. v. Townsend, It. v. IIilder (1924), 
18 Cr. App. Rep. 117, C. C. A. 

2105a. .] — When a statement by one accused 

intended to be put in evidence implicates 
another, the ct. should consider whether 
accused should not be tried scparatol y . — 
R. r, Seymour (1927), 20 Cr. App. Rep. 98, 
C. V. A. 

2115a. .] — Indictments should not 

bo multiplied, but where the law permits 
separate offences should be charged in 
separate counts of one indictment. — R. v. 
Clarke (1925), 18 Cr. App. Hop. 100, 
0. 0. A. 

2155a. ~-.]-lt. v. LuBETto, No. 3150d, 

post. 

2195. Add. Annotation : - Refd. It. v. Central 
Criminal Court JJ., Ex p. L. C. O., [1925] 2 
K. B. 43. 

2219a. .] — Apx>lt. was accused of having 

obtained sums of mone> by way of deposit 
from persons, who desired to be employed 
as managers of public-houses, by representing 
to them that he would appoint them to those 1 
positions. The indictment contained eighteen 
counts, relating to nine distinct offences, 
which wen* charged alternatively as obtaining 
sums of money by false pretences, «St as 
larceny by a trick of the same sums. In every 
one of the counts relating to false pretences, 
the indictment as originally framed ran: 
“ by falsely pretending that he would appoint 
... as manager.” At the close of the ease 
for the prosecution the judge thought it 
right to amend the counts relating to false 
pretences so as to road “ by falsely pretending 
that he was in a position to appoint,” etc. 

I The jury convicted npplt. on all counts: — 

I Held : (1) oho conviction for false pretences 

i must be quashed, as the amendment of an 

I indictment allowed by Indictments Act, 

1915 (<:. 90), s. 5 (I), is an amendment of a 
defect in form, At not t he alteration \ r revision 
of the substance of a charge, such as had taken 
place in this caw*, which must necessarily 
prejudice accused ; (2) the conviction for 

larceny must be quashed, because there was 
no evidence of larceny, as the persons seeking 


PART VI. SECT. 4, SUB-SECT. 1. 

t i. .] — Where the indictment 

was in the words of the enactment 
describing the offence : — Held : suffi- 
cient. — R. v. McLachlan (1923), 56 
N. S. R. 413 ; 41 Can. Grim. Cas. 249.— 
CAN. 

k i. .] — R. v. Canadian Allis- 

Chalmers, Ltd. (1923), 64 O. L. R. 
38.— CAN. 

PART VI. SECT. 4, SUB-SECT. 7. 

sd. Indecent exposure — “ With in- 
tent to offend.”]— -Where the facts 
alleged necessarily implied that the 
act charged was committed “wilfully ” : 
— Held : notwithstanding the omission 
of that word, the information was 
sufficient. — R. v. Smothers (1924), 57 
N. S. R. 179.— CAN. 

PART VI. SECT. 4, SUB-SECT. 8.— 
B. (a). 

fi. .) — Whore ingredionts of 


two distinct offences had been mixed 
together in a charge contrary io the 
settled principles of criminal pro- 
cedure & in violation of Criminal Code, 
s. 7 1 0 ( 3 ) : — Held : prisoner was entit led 
to hiH discharge.— It. v. Chuk, [1924] 4 
D. L. R. 300 ; 34 B. C. It. 177.— CAN. 

PART VI. SECT. 4, SUB-SECT. 9.-C. 
r. Read now “ 2102a i. M 
i. Read now “ 2102a if." 
t. Bead now “ 2102a ill." 
a. Read now “ 2102a iv.” 

PART VI. SECT. 4, SUB-SECT. 10. — E. 

2161 i. ('uses not requiring separate 
trials — Similar acts — Sejtarate indecent 
assaults.}— An indictment charged 
accused with indecent assault upon one 
little giri,6r indecent assault, involving 
murder, upon another little giri. Both 
offences were libelled as having been 
committed on the same day at H. : — 
field : the offences charged wore so 
connected in time, circumstances. He 
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character as to justify their inclusion 
in one indictment. He no sufficient 
rcamm had been Hlmwn for scpuiul ion 
of the charges -H.M. Advocate »\ 
Bickekstafi', | ]92(»J S. ('. (J.) 05.- 
SCOT. 

PART VI. SECT. 4, SUB-SECT. 13. 

k i. Attempt to (rive Jurisdic- 

tion .) — A person committed on a 
charge which a district ct - judge has 
no jurisdiction to try under any cir- 
stances, cannot be tried by such judge 
on a substituted charge, over which 
the judge lias jurisdiction, on the 
elootion of accused. — It. v. Cuovi, 
[1924] 4 I). L. 31. 1072 ; 3 W. W. R. 
534.— CAN. 

_ An Indictment 

disclosing no oilouco He had In law, was 
amended at the trial ho as to make it 
an entirely different charge: — Held: 
t ho amendment ought not to have been 
made. — it. v. Loftuh (1920), 45 Can. 
Criin. Cas. 390 ; 59 O. L. It. 65 —CAN. 
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employment had in each case intended to 
part with their money; (3) Larceny Act, 
1910 (e. 50), s. 44 (3), could not apply where 
the indictment/ had charged false pretences 
A was up to the last moment wrong in sul>- 
substance. — B. r. Ilroiirx (1037), 130 L T. 


071 ; 91 J. P. 39 ; 43 T. L B. 250 ; 28 
Cox, C. C. 330, 0. C. A. 

2316. For “ Criminal I^aw Amendment Act, 1835 
(c. 35),** read “Criminal Law Amendment 
Act, 1885 (e. 09).” 


Part VII. — Trial of Indictments. 


2365. Add. Annotations : — Folld. It. v. Dennis, B. 
v. Parker. [1924J 1 K. B. 807. Refd. If. v. 
Williams (1925), 19 Cr. App. Kep. 07. 

2365a. .] — A criminal ct. has no juris- 

diction to try two separate indictments 
against two defts. at one A the same time, 
even with the consent of counsel for the pro- 
secution A counsel foi defts. — B. v. Dennis, 
H. v. Darker, 11924 | 1 K. B. 807 ; 93 L. J. 
1C. H. 388 ; 180 L. T. 830 ; 88 J. P. 84 : 40 
T. L If. 420 ; 08 Sol. Jo. 503; 27 Cox, 
C. C. 032 ; 18 Cr. App. Bop. 39, C. C. A. 

2567. Add. Annotation : — Folld. B. v . Hussey 
(1924), 18 Ct. App. Bep. 121. 

2567a. .] — (1) Applt. was charged upon an 

indictment with breaking A entering a house 
with intent to commit a felony. At the 
trial applt. pleaded guilty to enteiing only, 
which pica was treated as a plea of guilty 
generally livid : there was no plea of 
guilty A the case must go back, A prisoner 
asked to plead again to the indictment. 

(2) Applt. at the trial asked that five 
charges of false pretences might be taken 
into consideration when awarding sentence, 
but the ct. refused as they w'ere not offences 
of a similar nature to housebreaking: — 
Held : the ct. would not make an order that 
tho ct. ol quarter sessions should take into 
consideration the live cases of false pretences, 
but it might take them into consideration 
if certain conditions were fulfilled. — If. v. 
Liovi) (1923), 130 1,. T. 319 ; 27 Cox, C. C. 
570 ; 17 Cr. App. Bep. 184, V. C. A. 

2582. Add. Annotation : Refd. If. r. Cordon 
(1925), 188 L T. 731. 

2594. Add. Annotation : Mentd. If. r. Harris, 
119271 2 K. I?. 5S7. 

2710. Add. Annotation Refd. If. v. Birch (1924), 
93 L J. K. B. 385. 

2711. \dd. Annotation : Mentd. If. v. Harris. 
11927] 2 K. 1>. 587. 

2730. Add. Annotation ;--Refd. If. v. Birch (1924), 
93 L. J. Jv. B. 385. 

2730a. — .] — Where, at the trial of 

an accused person for a criminal offence, a 
witness for the prosecution denies statements 
contained in the deposition sworn by tho 
witness at the police ct., A leave has been 
obtained to treat the witnesses as hostile, 
counsel for the prosecution is entitled to 
cross-examine the witness on the statements 
contained in the depositions taken before 
the justices. But the depositions are not 
evidence at the trial, though they may be 
used to impeach tho credit of the witness. — 


B. v. Bircii (1924), 03 L. J. K. B. 385 ; 88 
J. J\ 59 ; 40 T. L. B. 365 ; 68 Sol. Jo. 540 ; 
18 Cr. App. Bep. 26, O. C. A. 

2731a. After close of case for defence.] — A judge 
at a criminal trial lias the right to call a 
witness not called by either the prosecution 
or the defence*, without the consent of either 
the prosecution or the defence, if in his 
opinion that course is necessary in the interests 
ol justice, but in order that injustice should 
not be done to accused, a judge should not 
call a witness in a criminal trial after the case 
for the defence is closed, except in a case 
whore a mutter arises vjr improviso. which no 
human ingenuity can foresee, on the part of 
prisoner.-- It. v. Harris, [1927] 2 K. B. 587 ; 
96 L J. K. B. 1069; 137 L T. 535; 91 
J. J*. 152 ; 43 T. \j. It. 774 ; 28 Cox, C. C. 
482 ; 20 Cr. App. Bep. 80, C. C. A. 

2823. Add. Annotation : Apld. It. r. Baggott 
(1927), 20 Cr. App. Bop. 92. 

2839a. Reference to fact that photographs of 
accused shown to witnesses.] — (1) Counsel 
lor the prosecution should not employ as 
part of his case the fact that certain witnesses 
have been shown a photograph of prisoner, 
even if the showing of the photograph was 
perfectly proper. 

(2) Where a police witness has been asked 
by prisoner “ where did I stay on the night 
of the alleged crime ? ” A, m his answer, 
has launched a series of fresh charges against 
the accused, relating to his stay at that 
place, but based on mere suspicion A not 
included in the indictment or referred to in 
t lie depositions, an irregularity has occurred 
which goes to the root of a conviction A 
necessitates that it should be quashed. 

(3) Where a successful applt. has a previous 
unexpired sentence to serve, the ct. wiU 
generally order that the time that has elapsed 
between the notice A the determination of 
the appeal which has succeeded shall count 
towards the completion of the earlier sentence, 
even though there has been no application 
by applt. to that effect. — B. v. Haslam (1925), 
134 L T. 158; 28 Cox, C. C. 103; 19 Cr. 
App. Kep. 59, C. C. A. 

Annotation — At* to (1) Refd. H. r. Daily Mirror, Ex p. Mnith, 
1 19*27 J 1 K. H. 8 l« r >. 

2839b. Second trial — Reference to quashed con- 
viction.]— (1) On an allegation of breaking A 
entering the jury must be directed on the issue 
of breaking. 

(2) When a trial has been set aside on a 
venire de novo the conviction quashed should 
not be mentioned to the jury at the Becond 


PART VI. SECT. 4, SUB-SECT. 14. 

2241 I. Application must be made to 
court of trial.] — R. r. Hanky, flfl25] 2 , 
V. L. It. 83 ; 43 Tan. Critu. Cas. 297 ; • 


.'i6 O. L. R. 293.— CAN. 

PART VII. SECT. 5, SUB-SECT. 1. 

pi. - — Effect of — Accused estopped 
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from calling on prosecution to establish 
" * 1 Rovoneli.i (1 92 j), 4 1 

Can. Crim. Cas. 354 — CAN. 
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trial. — R. v. Lloyd (1924), 18 Cr. App. Rep. 
12, C. C. A. 

2862. Add. Annotation : - Mentd. R. r. Harris, 
[1927] 2 K. R. 587. 

2867. Add. Annotation : Refd. R. v. Harris. 
[1927] 2 K. B. 587. 

2879a. .] — On a plea of guilty (1) there 

must bo legal proof of any previous con- 
victions given in evidence, A (2) no deposi- 
tion of a witness, absent through illness, 
should be put in if all the statutory require- 
ments in such a case have not been fulfilled. 
— II. v. Finney (1924), 18 Cr. App. Rep. 
41, C. C. A. 

2895a. S. J\ R. r. Hi .\ r (1817), 2 Cox, C. C. 201. 

2995a. — .1 — If the ct. is ot opinion that there j 
is no east* against accused, it ought to be 
withdrawn from the jur\. It. r. IIa^i.am 
( 1 920), 19 Cr. App. Rep. i 02, C. C. A. 

3007a. .] — (1) On a trial for larceny as a 

bailee there must be a direction on the point 
whether the conversion was fraudulent, or 
not. 

(2) An accused person must bo asked 
whether he wishes to give evidence on oath 
or call witnesses. — R. v. Moobk (1924), 18 
Cr. App. Rep. 29, C. C. A. 

3010a. Should give evidence from witness box.]— 
A deft, is entitled under Criminal Kvidenee 
Act, 1898 (c. 30), to give his evidence from 
the witness box The ct. in ordering other- 
wise must exercise a judicial discretion.— R. v. 
Symonds (1924), 18 Cr. App Rep. 100, 
C. C. A. 

3011a. .] — A deft, witness may in a proper 

case be asked in cross-examination whether 
he imputes improper motives to the wit- 
nesses against him.— R. v. Wilson (1921), 
18 Cr. App. llej). 108, C. C. A. 

3051. Add. Annotation j Refd. R. r. Punkh \ 

( 1 920), 12 1 L. T. 022. 

3056. .1 (lit. 1 nnufiitnm : Reid. R. i . Hams 
1 1927 J 2 Iv. R. 587. 


3060. Add. Annotation — Refd. R. r. Harris, 

[1927J 2 K. R. 587. 

3063. Add. Annotation : Refd. R. v. Harris, 

[1927] 2 Jv. R. 587. 

3065. Add. .Annotation : -Refd. R. v. Harris, 

11927] 2 K. H. 587. 

I 3090a. Accused writing & handing in signature.] — 

Counsel for the prosecution is not entitled to 
a second speech against accused, because at 
tln> jury’s request the latter wTites his signa- 
ture A hands it in. — R. r . Baguott (1927), 
20 Cr. App. Rep. 92, C. C. A. 

3120a. - - To assist undefended prisoner To 

cross-examine.] The ct. should assist an 
undelciidcd prisoner in putting questions b\ 
way of cross-examination.— R. v. JtlKlvKH 
(1927), 20 (T. A]>]). Rep. 70, C. t 1 . \. 

3122a. - - - Does not include making disparaging 
suggestions.] -There ought not to be a 
suggestion iroiu the judge that deit. on trial 
has previously appeared in a criminal cl. 

R. r. Miller (1920), 19 Cr. Api>. Rep. Si, 
t \ C. A. 

3129a. .] — A direction must make it clear 

that the onus of proof is on the prosecution. 
— R. r. Hayton (1925), 18 Cr. App. Re]>. 
109, C. C. A. 

3129b. .] (1) When tlu* evidence on the 

lmts is in direct conflict, t lie jury should be 
directed that, if they are in doubt which 
version ot the tails to accept, they should 
acquit . 

Observations on (2) the granting of bail 
b\ t ho f rial judge. A. on (3)1 lie relation of his 
opinion ot the verdict to the appeal.— R. 2’ 
Davidson (1 927), 20 Cr. \pp. Rep. 00, C. C. A. 

3133a. — - .] — While a judge is 

entitled to express his view' of any evidence, 
he ought not to “ inv lie ” the jury to make a 
definite finding : any expression of his own 
views ought to he accompanied by a direction 
that the right of deciding on the facts is 
solely theirs. R. o. Mason (1924), 18 Cr. 
App. Rep. J2J, V. O. A. 


PART VII. SECT. 7. SUB-SECT. 7.- I 
E. (a). 

6 i. - fhl<{’ Hu* iiii'i i * liu t 

1 lt.it m fused did not have t la* u^stamr 
t alog.il ikUhm did not -.how th.it la , 
lad not had a full opporluuiti for 
ro*,s-cva mutation, a-, he was pic->i nt | 
.\lum the deposition was taken X I 
made no request for time or del.n i 
K. v._MeJ)o\ VLD, 1 1 927 J App. JL>. J 10 - | 

k i. — . j — K. r. MiDonvi.i*. [1927] 

App L>. 1 10.— S. AF. 

procurable under aubjnena. ] — G. was 
indicted for incest. 8., a daughter of 
aooused, W'ho had made a deposition 
at potty Honsions in whiuh she hwoio 
that accused had committed the 
alleged offonce, was called as a witnesH 
at the trial, <Sc failed to appeal, having' 
gone into the Irish Free State. Her 
deposition was read to the jury, who 
having heard the accused’n evidence, 
convicted him of the offence charged : 
•- Held : the conviction should he 
quashed, an it hud not been shown that i 
the attendance of the witness, whose 
deposition had been put in evidence, 
could not have been procured by I 
service on her of a w'rit of subpreua 
under the Irish Free State Act, 192*1. — 
li. v. Gilchrist, [19201 N. 27. — IR. 

PART VII. SECT. 7, SUB-SECT. 8.— C. 

k I. .] — Where a person Is 

charged with stealing goods, & the 


fuel that the goods wen* sold X, 
delivered to linn is pmv< d m e\nh ne< , 
the ca«c must not he allowed In go to 
the jui\.-JL v Fii.sm. (1921), 12 

Can. Cilm. C as. 100.- CAN. 

PART VII. SECT. 7, SUB-SECT. 10. B. 

t i. ,| Where it w.a* oh|<rt«d 

that the A.-G. eveieised tin light ot 
reply, although deft, had called no 
* A 7 * 7 *' 7, *“ A.-G. was not 

hound to sum up foi the Clown on tin* 
conclusion of the evidence ol the 
prosecution, hut had the light of 


CAN. 

PART VII. SECT. 7, SUB-SECT. 11. 

h l. — — To dr ride udatfar f cute tin 
admissible .]- If evid< nee is tendon <1 
to prove the lnadiriissihiiit > of evnh nee 
j >rim0 bear admissible, it Is the duty 
of the judge to receiv* X to decide the 
question of admisHihllu y befoie the 
evidence ih given in the hearing of tin 
jury. — It. V. Tklamik, it. v. J’miod, 
It. IK '1 KK V NO It, Jt. W. KuLLV, [1921J 
2 1. li. 19.1. IR. 

h ii. To deride whether infra is 

by tits admission is uerompUc *. j It is 
for the judge, X not for the juiv, to 
decide on an admission by a witness 
” 1-tL' “ ho is or is not an accompli' - 
It. r. You NO, U923J b. A. b. It. 

AUS. 

3122 i. function of judge -ln< huh* 
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os/, nit/ boding r/ueshons d sugar sting 
to innnsi I to wain ttu ir rights to address 
ntrg. J l(. i Whsr (192.0, *11 (Jan. 
( i nn. ( 'as. 1 09 ; r>7 O. L. Jt. 41(1. 

CAN. 

j 3122 n. thus not iniludi ashing 

' barium r/iu shuns | - A judge 18 not 
1 i nt it led to put leading questions to 
I a wit nes-, the answeis to which am 
I < ah ill. iled to ]*reiudice accused it. 

1 i L\i in lii.li, 1 1 92(5 J App. J>. 2(M>. 

S. AF. 

| PART VII. SECT. 7, SUB-SECT. 12. A. 
3129 1. three tion asto onus of jrroot | 

It / kouiMiuu (Man.), | 192(0 2 
\\ W.it 1 2<» , 1(> < \m. < 'i nn. Can. 3.» 
CAN. 

j 3133 iv. - - I - A imlgi , 

| in Mimn.mg up to a iui> m a eiinun.il 
! case, is entitled to eommi nt stiongh 
t he f.ii t s. [{. 

11927 ] App J>. SS. S. AF. 

g (p. 297) i. When jury dts 

agm. 1 -A dm ct joii winch amounted 
to no mine than 1.2...^, tl. j ... y tl.“t 
it w an the duty of the minoulv not to 
allow any wiliul or ohst mate adheience 
to I hi ii ow n \ a w to prev« nt them from 
{ giving full ron-.dcrulion to the view 
I ot 1 1n mnjoT it y : Held: not u nils- 
i d m ( 1 ion Jt. v. () ijiolm X. iuv j. jij 2 . i v ~ 
son, |I92.»J V. L. U. 377 ; 47 A. L. T. 
10, :>l Aigus Jj. It. 228.— AUS. 

g (p. 298) i. - Institution between 
u ide net oj facts <i> urpert opinions, j- 



Gmmi S186fr~-3Lf7a. English and Empike Digest Supplement. 


3186a. Avoidance of unhappy expressions suggest- 
ing guilt of accused.]— -(1) In a direction 
upon the evidence of children of tender 
years, there must be a clear warning about 
the nature of such evidence. 

(2.) It is wrong to invito a 'jury to con- 
sider whether deft, is “ the sort or person ” 
likely to commit the offence charged. — R. 
v. Marshall (1925), 18 Cr. App. Kep. 164, 
0. O. A. 

3137a. Where identity of accused in issue.] — 

(1) When the issue is identity of accused, 
especial care is needed in the charge to the 
jury ; there ought to bo a direction to them 
on his silence, if & when ho hears a prejudicial 
statement. 

(2) After notice of appeal, supplementary 
grounds should only be presented to the ct., 
if they disclose new matter. — R. v. Portjer 
(1927), 20 Cr. App. Rep. 55, O. 0. A. 

Annotation : — Gcwrally, Reid. U. v. Waltors (1027), 20 
Cr. App. Kep. 09. 

3145a. .] — A judge in summing up is bound 

to put deft.’s case to the jury. A mere 
expression of the view of the judge is not 
sufficient to dispense with the duty of putting 
the ease tor the defence to the jurv. — R. v. 
Marriott (1924), 18 Cr. App. Rep 74, 
C. O. A. 

3146. Add. Annotation s : — Folld. R. v. Thorpe 
(1925), 132 L. T. 95. Retd. R. v. Canham i 
(1925), 18 Cr. App. Rep. 163. 

3146a. .] — Where a prisoner is charged 

with murder, & there is evidence on which 
a verdict of manslaughter could be found, 
it is the duty of the judge to leave to the jury 
the* question whether the crime committed 
has or lias not been reduced to manslaughter, 
even though that defence has not been raised 
A even though that defence is inconsistent 
with the defence actually raised ; but a 
judge should not leave the question of man- 
slaughter to the jury, where there is no evi- 
dence upon which such a verdict could be 
based. — R. v. Thorpe (1925), 133 L.. T. 95 ; 
89 J. 1\ 143 ; 41 T. L. R. 468 ; 09 Sol. Jo. 
525 ; 28 Cox, C. C. 4 ; 18 Cr. App. Rep. 189, 
O. O. A. 

3151a. Must warn jury against accepting mere 
suggestion by prosecution in cross-examina- 
tion — No evidence in support.] — The jury 
must be warned aguinst the acceptance of 
a mere suggestion by the Crown in cross- 
examination unsupported by evidence on a 
• material point. — R. v . Alexander (1924). 
18 Cr. App. Rep. 139, C. C. A. 

3156a. Indictment alleging several offences — Cases 
must be clearly distinguished.] — When on 
indictment alleges specilic offences on dis- 
tinct dates the jury should be warned to deal 


' with each occasion separately, & not to 
permit inadequate evidence in the one to 
supplement inadequate evidence in the 
other. — R. v. Ross (1924), IS Cr. App. Rep* 
141, 0. 0. A. 

3156b. .] — Where an indictment for 

indecent assault contains a number of counts, 
each count charging a separate assault on a 
different person, the jury should be directed 
not to return a general verdict but to return 
a verdict on each count, & they should also 
be warned to draw a careful distinction 
between the evidence on each count Sc the 
evidence on every other count & not to supple- 
ment the evidence on any particular count 
by looking at the evidence as a whole. — R, 
v. Bailey, (19243 2 K. B. 300 ; 93 L. J. K. B. 
989 ; 132 L. T. 349 ; 88 J. P. 72 ; 27 Cox, 
C. C. 692 ; 18 Cr. App. Rep. 42, O. C. A. 

3156c. .] — If counts for fraudulent 

conversion & for obtaining by false pretences 
are left to the jury , they must be directed on 
each offence. — R. v . Maclknnan (1925), 19 
Cr. App. Rep. 37, C. C. A. 

3156d. Indictment containing count for 

conspiracy.] — (1) Where several prisoners are 
tried together uj>on an indictment containing 
counts for various offences against them 
individually As also a general count for con- 
spiracy against them all, great care should 
be taken in directing the jury 1o keep the 
issues clear Si to explain the relation of each 
count to the general count for conspiracy. 
In such a case it is a misdirection lor Hie 
judge to tell the jury : “ \ oil must lake the 
cast* as a whole Si not- in bits.’* 

(2) Observations on the practice of charg- 
ing a specific crime & adding a charge of 
conspiracy to commit that crime. — R. i). 
lAJBKiiO (1920), 135 J,. T. 414 ; 90 J. P. 183 ; 
28 Cox, C. C. 201 ; 19 Cr. App. Rep. 133, 
C. C. A. 

3156e. >.J — (1 ) In cross-examination of a 

person accused ot a sexual offence, questions 
should not be asked tending to sliow T that he 
is a person likely to commit the offence 
alleged. 

(2) If separate charges are included in an 
indictment, the jury should be carefully 
cautioned against allowing one to corroborate? 
the other. — R. v . Coulman (1927), 20 Cr. 
App. Rep. 100, C. U. A. 

3157. For “ second trial before same jury — Clear 
direction essential — Same defendant ** read 
“ Second trial — Before same jury — Clear direc- 
tion essential — Same defendant.*’ 

3157a. .]- — A jur> trying a second or 

other charge against accused should be 
warned to disregard the evidence in the 


Whom thoio is not only no diieet 
testimony of eyt -witnesses that an 
alleged cmninul iu t was committed, 
hut them is the dnoet testimony ol an 
lye-witness called, hy the Ciovn that 
the net had not been committed, A the 
Crown relics on a chum of circum- 
stantial evidence in which the opinions 
of scientific witnesses aie referred to as 
au important link, the chnigc to the 
jury should point out the importance 
of the distinction between evidence of 
scientific opinion A evidence of actual 
material facts A* sufficiently remind 
the jury that such opinions were not 
testimony an to foots, &. should 
specifically direct that the circum- 
stances proven aa actual objective 
facts must not only bo consistent with 


the guilt oi accused but must also be 
inconsistent with any reasonable hypo- 
thesis which would leave him innocent. 
—It. r. Hi 8TA)1\ [1925] 1 W. W. It. 
887 ; 43 Can. Crim. Cas. 384. — CAN. 

ai. Statements as to powets 

of Court of Urinunul Appeal .} — A 
judge m liis charge to the jury made 
statements to the eflcct that ” In the 
Ct. of Crimtnul Appeal, iu the event 
oi your finding a verdict of guilty, 
prisoner’s counsel is entitled to have 
the whole mattci reviewed.” A ” W hen 
a car** goes to tiie Ct. ot Criminal 
Appeal the natural bent of their minds 
is to give prisoner the benefit of the 
doubt ** : — field : the statements, 

taken in their proper contort, did not 

398 


amount to misdirection of such a 
character us to render the trial un- 
satisfactory, though it was desirable 
that such references to the Ct. of 
< 'timinal Appeal should not be made. — 
A.-O. V. Mlhray, [19261 1. K. 266. — 
1R. 

a ii. Jit a din g passages from 

law rcj>orts. ] — Though reading passages 
from law T report-, is as a rule, undesir- 
ubio, it Is not a misdirect ion. — K. t?. 
No a Tin Cvi (1926), 1. L. K. 4 Kan. 
188. — IND. 


PART VIL SECT. 7, SUB-SECT. 12.— B. 

3152 i. JY eed not go into every detail 
of evidence.}— H. v. Boak (B.C.) (1925). 
44 Can. Crim. Cas. 225.— CAN. 
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previous trial. — R. v. Lee (1927), 20 Or, 
App. Rep. 68, C. C. A. 

3158, For M — Different defendants ** read 

• Different defendants.** 

3158a. First trial set aside on venire de novo 

— Reference to first conviction.] — R. v. 
Lloyd, No. 2839b, ante . 


3165a. — — — — (1) When prisoners are tried 
together, the direction to the jury must care- 
fully discriminate between the respective cases 
(2) In Prevention of Crime Act, 1908 
(c. 69), s. 10 (4), “ seven days ** means seven 
clear days. — R. v. Dean (1924), 18 Cr. App. 
Rep. 21, C. C. A. 

3165b. Counts for other offences in- 

cluded.] — When two persons are jointly in- 
dicted for conspiracy, A also, in other counts, 
for other offences, it is wrong to load the 
jury to believo that unless both are con- 
victed, neither may be convicted on one of 
the other counts. — R. v. Taylor (1924), 18 
Cr. App. Rep. 153, C. C. A. 

3165c. .] — When several accused are 

jointly charged with knowingly receiving 
stolen property, there must be a careful 
ruling about the possession of each. — R. v. 
Beckham (the Youni.hr) (1927), 20 Cr. App. 
Hep. 72, 0. <\ A. 

3174a. .] — On a trial for murder the defence 

of manslaughter ought not to be withdrawn 
from the jury where there is evidence to 
support it. — R. v. Ball (1924), 18 Cr. App. 
Rep. 149, C. C. A. 

3178. Add. Annotation Consd. R. v. Thorpe 
(1925), 133 L. T. 95. 


3179. Add. Annotation: — Consd. R. v. Tlioipe 
(1925), 133 L. T. 95. 

3179a. .] — R. v. Thorpe, No. 3140a, ante. 

3180. After this case add “ Sre t aZso, Nos. 6933- 
5938, 7>o<?Z.” 

3180a. Direction as to breaking & entering— 
Defence of bon& fide claim of right. | — A 

defence of breaking A entering under a bond 
fide claim of right must be definitely put A 
explained to the jury, A the issue of felonious 
intent must be distinctly raised. — R. v. 
Curtiss (1925), 18 Cr. App. Rep. 174, 
C. C. A. 


3180b. Direction as to larceny by trick -Facts 
pointing to false pretences.J — On the tual ol 
an indictment tor larceny by a trick, the 
essential elements ol that offence should be 
explained to the jury, A ii the iaits of the 
case point to an obtaining by talse pretence s. 


the difference between the two offences 
must be made clear to them in view of a 
possible verdict of guilty of the latter. — 
R. v. Fisher (1926), 19 Cr. App. Rep. 100, 
I 0. 0. A. 

3185, Add . Annotation : — Refd. Godman r. Times 
Publishing Co., [1926] 2 K. B. 273. 

3261. Add. Annotation: — Refd. Nadan v. R., 
{■1926J A. C. 482. 

331 8a. Where an indictment charges 

two persons with certain offences with one 
another,” if one is acquitted the other may 
sometimes but not always bo convicted. — 
R. v. Edwards (1924), 18 Cr. App. Rep. 
140, C. C. A. 

3318b. .] — Where in separate counts 

of an indictment a man A a woman are 
charged with incest, A there are separate 
trials of each count, the con\iction of the 
man is good although the woman is ac (putted. 
— R. v. Gordon (1925), 133 L. T. 731; 89 
J. P. 150 ; 41 T. L. II. 01 L ; 2s Cox, C. C. 41 ; 
19 Cr. App. Rep. 20, C. C. A. 

3323. Add. Annotation: Mentd. The Fageines, 
[1927| ]\ 311. 

3362a. Indictment for shooting with intent to 
murder Verdict of assault.] On an indict- 
ment lor shooting with intent to murder or 
to cause gnevous bodily harm prisoner 
| cannot be com let ed ot common assault.— - 
R. v. SroKL* (1925), 131 L. T. 179 ; 2S Cox, 
C. C. 110; 19 Cr. App. Rep. 71, C. C. A. 

3366. Add. Annotation ; Refd. It. v. Stokes 

(1925), 131 Li. T. 179. 

3391a. By trick Verdict of false pretences 
Indictment charging larceny by trick A false 
pretences alternatively Indictment lor false 
pretences wrong In substance. | R r. 

I Jluuirhs, No 2219*1, anti. 

3394. Add. Annotation • Refd. R. r. Klokes 

(1925), 134 Li. T. 179. 

3407. Fur “ Second indictment to be tried Right 
ol prosecution to trial by anothei jury,” ie.nl 
“ Second indictment to be tried Whether 
trial by another jury.” 

3407a. — - .|-lt,< .mnot be laid down .is a 

genet a 1 lulo thnt a jury winch has acquitted 
delt. on one indictment should not tiy him 
on another, but it must depend on the 
circumstances ol each cawe ; when it occurs 
they must be warned that the evidenc e mthe 
two cases is not cumulative. R. v. Ki.lin 
( 1920), 19 (V. App. Rep 101, V. V. A. 


3180 l. Daertum as to intent to d< - 
fraud — Lhuryc of obtaining by falsi 
pretence*. J — V jury should, id casts 
under Ci lines Act. 1015. b 181 (h), bo 
told Ibat an intent to d< fraud is an 
essential element of the offence, unless 
m tho exceptional c-at.es win it the 
intent is necessarily involved m tho 
false statements made.— U. t?. O’Hi l- 
IJVan, {imj V. L. It. '514; 547 

A. L. T. 3 ; 31 Argus L. It. 263.— AUS, 


1 >\ what has octumd, tin Midnt 
ought loHl.md lti \\ \ i ii its f lM 2 i,l 
ID L Jt '>01 *, 4 5 (an ( mu ( in 77 , 
58 N S it .100 CAN. 

PART VII. SECT. 7, SUB-SECT. 15.— A. 

o i. - — Lind net rultd inadmissible 
after it has beeufiucn ] — It r Tiwanou, 
It. i. I* loo i), K. v. Till an OK, it. v. 
Klllt, 11921] 2 I. It. Hi t.— IR. 


the J in j utuimii a \i nln 1 oi guilt \ 
ni common assinlt undo pio\o<a- 
tion * Ihld Uic m iilii I was oik of 
guillv H i liitoci an, l J 020J N Z 
Jj Jt 0i r > N Z. 

PART VII. SECT 7, SUB-SECT. 16 
D. (b). 

n (p 320). Dead now *• 3362a l ” 
o (p. 320 ). Ittud now “ 3362a u 1 


PART VII. SECT. 7, SUB-SECT. 12. — C. 

bi.- .) - It v. Bit vTDav 

(N. B.). ri0261 4 D. L It. 765 , 4G 
Can. Cniu. (as :n6 -CAN. 


PART VII. SECT. 7, SUB-SECT. 14. -B. 

3217 ii. .1 - I*rimd facte any 

complete « paration of the jury during 
a tual m a capital case will make the 
verdict bad, but whore the separation 
occurs through Inadvertence, & the 
result of the trial has not been influenced 


PART VII. SECT. 7, SUB-SECT. 16.- B. 

k i. 1 — \\ hoio c vide nco 

given befoio a judge in u. criminal 
trial waa exhibited* In a trial dt novo 
bcfoie a succeeding judge — JJtld ' sue h 
piocedim waa ii regular, Sr consent of 
accuM d did not cure the irreginarJty. — 
TJmar Huj-l v. It. (1222), I. L. It. 46 
Mad. 117.— IND. 

PART VII. SECT. 7, SUB-SECT. 16. - A. 

3275 viii. .) — On an indict- 

ment charging accused with assault 
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PART VII. SECT. 7, SUB-SECT 16. C. 

3411 in | K < V\ \ M l 1 1 > k o 

1217 n, anti 

PART VII. SECT 7, SUB-SECT. 16. K. 

? ; l. - Mtunmtf of ** nt u trail."] 
iei o bv Ht a tul o pioviHion is made 
m tin case of a juiy disagreeing foi a 
new tual. Unit is meant by tho words 
" now jury *’ a jury entirely composed 
of now oi fresh juiymon to the exclu- 
sion of all the jurymen who foiiued the 



Cases 3424 — 3801c. English and Empire Digest Supplement. 

3424 .Add. Annotation : -Reid. R. v. Thorpe I 3538. Add. Annotation .—Consd. R. v. Hertford- 
(1925), 133 L. T. 95. I shire JJ., Ex p. Larsen (1926J, 89 J. P. 205. 


Part VIII. — Special Pleas. 

3567. Add. Annotation:— Reid. Nadan v. R., [1926] I 3650. Add. Annotation :—As to (1) Consd. Rointon 
A. ('. 482. I v. Cox (1926), 136 L. T. 506. 


Part X. — Informations. 

3665. Citations .-—For “ 17 W. R. 567 ” read 3718. Add. Annotation .-—Reid. R. v. Evening 
“ 47 W. R. 507.” News, Ex p. Hobbs, [1925] 2 K. B. 158. 


Part XII. — Evidence and Proof. 


3801. Add. 1 n notation : -Consd. ft. v. Daily 

Mirror, Ex p. Hinitti, [ I927J 1 K. B. 845. 

3801a. .] — (1) It is ponnissiblo for a 

police officer who is in doubt upon the 
question who shall be arrested for a particular 
offence to show a photograph to persons in 
order to obtain information or a clue. 

(2) It is, however, not permissible for a 
police officer to show beforehand to persons 
who are afterwards to be called as identifying 
witnesses photographs of those persons 
whom they are about to be asked to identify. 

(3) Whore photographs are used for the 
purpose of obtaining information a series of 
photographs, & not merely one or two, ought 
to be shown to the person who is expected 
to give the required information. — It. v. 
Dwyer, It. r. Ferguson, [1925] 2 K. B. 


799 ; 05 L. J. K. B. 109; 132 L. T. 351; 89 
,1. P. 27 ; 41 T. L. It. 180 ; 27 Cox, C. C. 
097 ; 18 Cr. App. Rep. 145, C. 0. A. 
Annotations -—As to (1) Reid. R. v. Daily JVIliTor,^ 71 . Sinith, 
[1927J 1 K. B. 845. As to (2) Consd. 11. r. Daily Mirror, 
kr /i. Smith, [1027] 1 K. H. 845. Refd. It. t». Waimvright 
(1025), 10 Cr. App. Hep. 52. 

3801b. But may be shown before arrest.] 

— A prosecutor identified a photograph as 
that of a prisoner whom the police subse- 
quently arrested. After arrest prisoner was 
picked out by the prosecutor from a number 
of men in a room : — Held : there was no 
ground for complaint against the method of 
identification. — It. v. Melany (1924). 18 

Cr. App. Rep. 2, C. C. A. 

Annotation .—Refd. It. i>. Dwyer. It. r. Ferguson, LI 92,.] 
2. K. 11. 790. 

3801c. -1 — R« v. Dwyer, R. v. 

Ferguson, No. 3801a, ante . 


Ilrht jury. It. v. VVonu O. Sang, 11024] 
8 W. \V. It. 45 ; 34 11. C. It. 8— CAN. 

PART VII. SECT. 7, SUB-SECT. 17. F. 

b«. Omission of essential fitment of 
rrimt Conviction inialui. J— It. t*. Ing 
Y 1 ok I no (1024), 43 Can. Crim. Cas. 
302. — CAN. 


PART VII. SECT. 7, SUB-SECT. 17. -G. 

3536 ii. In prisoner's a bstnve.] 

— lltUi ; the el. wan not functus 
ofJU'io.- It. i>. Hughes (1024), 35 

Ji. C. It. 55. —CAN. 

3636 iii. Afhr rt moral of con- 

viction bg certiotan.] -It. v. K-Nai*i* 
(1025), 4 1 l ’an. dim. Cas. 338. — CAN. 


PART VIII. SECT. 1, SUB-SECT. 1. 

g i. .]— Where a person bus 

been churned with two offences arising 
out of tho name circumstances, & ho 
pleads guilty to one of the charges is 
convicted A' fined, dt thou pleads guilty 
to tho other charge, tiio previous con- 
viction & penalty cannot bo pleaded 
as n bar to punishment for tho other 
offence.— H. r. Geiger, 11023] 3 \V. W. 
It. 763 ; 41 Can. Crim. Cos. 1 85 ; 17 
Saak. h. H. 412.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 3.— A 
3567 iv. .] — A. was prose- 

cuted for selling liquor illegally & 
convicted, llasod on tho same facts 
a second prosecution was brought for 
keeping liquor for salo. A. pleaded 


autrefois convict. : — Held : a good plea. 
— Quebec Liquor Commission r. 
Dubois, [1924] 2 D. L. It. 861 ; 42 
Can. Crim. Cos. G5. — CAN. 


PART VIII. SECT. 1, SUB-SECT. 3.- D. 

b i. Previous acquittal for as- 

saulting constable, while discharging 
another duty .] — A mere variation in 
the nature of tho duty, which the 
officer is alleged to have been engaged 
in, cannot bo considered as a varia- 
tion in the nature of tho offonoe charged 
against accused. — It. v. Diamond, 
11924] 3 D. L. It. 359; 2 \Y. W. It. 
621 ; 20 Alta. L. It. 419.— CAN. 

sm. Prosecution under Customs *lct. 
It. *S. (\, 1966 (r. 48), s. 215 — Previous 
conviction under Customs Act , R. R. C., 
1906 (c. 48), s. 185.] — It. v. Sacco 
(Out.), [10261 *3 D. b. It. 771; 46 

Cun. Crim. Cas. 243. — CAN, 


PART XII. SECT. 1. 


3786 i a. .] — Evidence is not 

admissible of the actions of dogs while 
engaged iu tracking down a person 
accused of a crime, even though the 
owuter of the dogs tostitles us to their 
character & training A' their fitness for 
tracking men. — It. r. White, 11926] 3 
D. L. It. 1 ; [1926J 2 W. W. It. 481 ; 
45 (Jau. Crim. Otis. 328 ; 37 it C. It. 
43.— CAN. 


3786 iii. — .]— Git unshyam Singh 
r. It. (1927), I. L. It. 6 Fat. 627 — IND. 
3791 i. Circumstantial evidence — Ex- 
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elusion of other causes.]— It is not 
admissible to convict a person on 
circumstantial evidence if such evi- 
dence can bo interpreted to give any 
other explanation than tho accused 
person’s guilt. — It. v. Tymko (1024), 
42 Can. Crim. Cas. 147. — CAN. 


a i. R. P. Gaunb v. It. (1926), I. L. it. 
7 Lull. 561.- -IND. 

b i, .]- It. e. Demf/irio 

(1926). 46 Can. Crnn. Cas. 133 ; 50 

O. L. It. 249.— CAN. 


PART XII. SECT. 2. 

3807 iv. -I — Finger- 

print impressions of accused, com- 
pulsorily taken before Ills committal 
to gaol, arc admissible ill eiidence 
against liim.— It. r. Mangold, 11926] 
App. D. 440.— S. AF. 

p i. Reference by magistrate to 

exhibits .] — A magistrate at a trial 
was called to piove the identifications 
of accused in gaol & the methods 
adopted. Instoad of stating the details 
& results, witness referred to docu- 
ments, described as exhibits, iu which 
ho stated his evidenoo was to be 
found. Tho documents were put on 
the record as his evidence : — Held : 
tho attempt to record evidence in this 
manner was not only contrary to law, 
but violated the llrst principles of 
evidence, & must be entirely ignored. — 
Lai. Singh v. R. (1924), I. L. K. 6 
Lah. 390.— IND, 



Vol. XIV.— Criminal Law. Cases 3810 — 4009a. 


3810. Add . Annotations : — Folld. R. r. Ber£, 
Britt, Carr£ A Lummies (1927), 20 Or. App. 
Rep. 38. Retd. R. v. Hhessliiro, Lucas A: 
Bottom (1927), 20 Or. App. Hep. 17. j 

3817a. .] — The prosecution is not- en- 

titled to put in police photographs for the 1 
purpose of identification as part of the j 
evidence in chief. Where identification has j 
been obtained by means of such photographs, , 
the facts of such identification ought not- to i 
be given in evidence. — R. r. Wainwrigiit I 
(1925), 19 Hr. App. Rep. 52, H. H. A. | 

3820a. Reference to meritorious discharge j 

from army.] — A mere reference to a mcri- I 
torious discharge from the army by an un* ( 
defended prisoner in a statement handed to 
the ct. of trial does not necessarily expose 
him to cross-examination on his character , 
generally, though it may do so on his career 
in the army. Such a statement should be 
looked through in his interest & nothing read 
to the jury of the legal consequences of 
which he is not aware. — R. v. Parker (1921), 
18 Cr. App. Rep. 14, C. C. A. 

3820b. Evidence suggesting normal respecta- 

bility.] — (l) Questions inviting a witness to 
make suggestions should not be put in cross- 
examination, especially when they may have 
the effect of inducing a prisoner to make an 
attack on the prosecution, which will let in 
evidence otherwise inadmissible. 

(2) A defending counsel should refrain 
from putting questions to prisoner giving 
evidence which suggest normal respect ability, 
but which fall just short of giving evidence 
of good character. — R. v. Baldwin (1925), 
133 L. T. 191 ; 89 J . P. 110; 09 Sol. Jo. 
429; 28 Cox, O. C. 17; 18 Cr. App. Rep. 
175, C. C. A. 

Annotation * Into ( J ) Refd. If. I CouNon (1927), 20 0. App. 

Kep. 1IM5. 

3820c. J “ Hood character” of accused 

within Criminal Evidence Act, 1898 (c. 30), 
h. 1 (/) (h), means not only general good 
character, but any claim to good character 
incidental! v put forward by a censed. - 
If. r. Walker (1927), 20 l 1 !*. App. Rep. 31, 
C. (’. A. 

3827. Add. Annotation Mentd. R. r. Harris, 
I1927J 2 K. B. 587. 


3835. Add. Annotation: — Refd. R. r. Punklcy 
(1920), 134 Li. T. 632. 

3850a. Cross-examination of witness for de- 

fence constituting attack on character of 
accused.] — Questions must not be put in 
cross-examination to a witness called tor the 
defence in such a way as to have the effect 
of constituting an attack on the character of 
the accused, when that is not in issue, even 
though the object of such questions may be 
to attack the credit of the witness & not the 
character of the accused. — R. v. McCraig 
(1925), 134 L. T. 100; 90 J. P. 04; 42 
T. 1 j. R. 215 ; 2S Cox, O. C. 109 ; 19 Or. App 
Rep. 08, C. C. A. 

3855a. ,j —A reference in ev idence to accused's 
previous conviction may become relevant by 
the nature of the cross-examination. R. v. 
Lester (1927), 20 Cr. App. Rep. 25, O. C. A. 

3924. Add. Annotation Refd. Hodman v. Times 
Publishing Co., [1920J 2 K. B. 273. 

3943a. -.j -On an indictment for embezzle- 

ment evidence that, on a series of occasions 
before A after those* mentioned m the 
indictment, precisely similar errors fto those* 
alleged against prisoner] had been made, A 
advantage taken of them, by- him: Held: 
admissible to explain motiu*s A intentions.- 
It. r. Richardson (1801), 2 l\ A V. 313; 8 
Co\, C. 1 IS. 

tnnotahtms Consd. It. v. Stephens (IKSSL 5S L. T. 770. 
Reid. If i» Hull- (INTI). L. If. 1 C. C. 11. 328 * JLr. EranciH 
( 1 s 7 I ), L If. ‘2 C. If. 128; JL v. Bond, II906J 1 1 K. H. 
| ISO 

3971. Add. Annotation : - Refd. R. v. R<*rg, Britt, 
Carre A Lunin lies (1927) 20 <V. App. Rep. 
38. 

I 3972. Add. Annotation: Refd. K. r. Bat(*man 
| (1925), 91 L. J. K. B. 791. 

3992. Add . Annotation : - Refd. Hodman r. Times 
Publishing Co., |1920J 2 K. B. 273. 

4009. Add. Annotation : -Apld. It. v. Hewitt 
, (1925), 89 J. P. Jo. 721. 

4009a. — — .]— Tn a cliaige of unlawful 

| carnal knowledge of a girl under sixteen years 

of age, evidence independent of tlio girl’s 
| evidence may be given that, the accused on a 

previous occasion indecently assaulted the 
same girl, A the fact that a considerable time 


3814 it. - - J lit 1<I not a , 

ground for allowing- accused’s appeal 
against his com let ion. It. v Baulky I 
(B. ('), I1926J 3 V L. JL 717; [ lin'd J I 
2 W. W. It. ,'il 3 , 4b Can. (Tim. ( as. 
‘257.- -CAN. I 

PART XII. SECT. 3, SUB-SECT. 1.- B. 

sa. What is evidence of had iharactir 
— A 'ot statt meats by wit mss us to 
disposition d* dtmututrur of prisontr <L 
prisoner's sister.]- A •(>. v. O’Lkvry, 

J 1. R. 445. — IR. 


PART XII. SECT. 4, SUB-SECT. 2. - A. 


- K. 

(N. 8.), [ 1 DUG J 4 1). h. It. 
(’an. Urim. Cas. 150. —CAN. 


Bristol . 
753 ; 4 0 I 


PART XII, 

3920 ill. 

theft evidence tending to show that j 
accused has been guilty of criminal 
acts, other than that upon which ho 
has been charged, is inadmissible, A I 
when allowed entitles accused to a 
new trial. — R. v. Morrison (1923), 33 
B. C. R. 244.— CAN. I 


. SECT. 4, SUB-SECT. 2. — 
B. (a). 

. 1 — -On a charge of 


3923 ii. .1 — Evidence of other 

J.S. 


similar acts done by accused jr not 
admissible merely for tho purpose of 
proving that accused by reason of his 
character or habits is likely to huve 
committed tho offence with which ho 
is charged, but it is admissible if it is 
relevant m any other manner what- 
ever to tho guilt of accused, A it is not 
before evidence of othe - 
similar but uneonuected acts can bn 
aduutted that the prosecution should 
first lay a foundation for such evidence 
by establishing a primd facie ease 
against accused, sufficient without tho 
help of any such evidence to go to tho 
jnrv. — R. v. Cooper. [1923] N. Z. h. R. 
1237 ; (ittz. L. R. 528.— N.Z. 

PART XII. SECT. 4, SUB-SECT. 2. - 
B. (h) i. 

p i. Distjuisi as rtvt run offictr.) 

— B. A others were con\ieted of tho 
murdri oL tho captain of a boat 
containing a cargo of liquor intended 
to lie illegally delivered in tlie United 
States. Jt was pioved that T L had 
bought ft .vaclitmau’s cap with a vvliito 
top A ornamented with gold braid in 
order to give himself the appearance 
of a revenue officer, A in conceit with 
the others had attacked the crew of 
the boat, under the pretence that ho 
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A his associates wore olliceis of the law. 
Evidence was ottered bj the Crown 
that JL on ono occasion recently, A 
on another at a considerably earlier 
date, had employed similar equipment 
A precisely the same ruse for the 
pm pose of deceiving A disarming the 
opposition of hootlcggi s while he took 
over their illegal possessions: — lit Id : 
such evidence was admissible as tend- 
ing to establish a practice.— Baker v. 
IL. HOWAHII v. It., 11926] 1 D. L. JL 
lift; 1 1 920 J S. C. it. 92; 45 Can. 

Cum. Can. 19. —CAN. 

PART Xli. SECT. 4, SUB-SECT. 2. - 
B. (h) iv. 

k I. Indecent assault i aval may 

murder on another child J — In reaching 
a conclusion on a charge of indecent 
assault, involving inimloi, upon a 
little girl: — Held: the jury were 
neither bound, nor entitled, to Hhut 
their eyes to what t hey might consider 
to have boon proved under a charge 
of indecent assault upon another Jit tie 
girl, in view of tin* close association in 
time, cliaructor, A circumstances of 
the incidents alleged with regard to 
tho two charges. — H.M. Advocate r. 
BicKKRflTAFF, [1926] »S. (J. (J.) 65. — 
SCOT. 
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has elapsed since the earlier act of indecency 
affects only the weight & not the admissibility 
of the evidence. — ft. v. Hewitt (1925), 134 
L. T. 157 ; 90 3. P. 08; 42 T. L. It. 210; 28 
Cox, C. 0. 101 ; 19 Or. App. Rep. 64, C. C, A. 

4048. Add. Annotation : — Refd. K. v. Stuart, K. v. 
Leonard, H. v. Maples, R. v. Tannen, H. v . 
Taylor (1927), 43 T. L. R. 715. 

4129a. Statement by wife —In absence of husband.] 

— A statement by deft.’s wife to third persons 
is not evidence against deft, on his trial of 
tho facts therein contained, but may be 
given in evidence with his remarks on them 
when it is repeated to him. — R. v. Fin den 
(1926), 19 Cr. App. Rep. 144, 0. C. A. 

4129b. Statement by co-defendant In answer 
to questions by police.] — (1) A statement 
relative to a pending charge, obtained in 
1 ho course of a question addressed by a police 
officer to a person under arrest on that charge, 
is not a voluntary statement. 

(2) Such a statement is not evidence 
against a co-deft.., but if the jury have been 
adequately warned on that point the et. will 
not interfere on the ground of an ambiguous 


sentence in the summing up. — R. v. Turner 
(1926), 19 Or. App. Rep. 171, O. C. A. 

4189. Add. CitaUon .—27 Cox, d. C. 610. 

4194. Add. Annotation : — Refd. R- v . Coulson 
(1927), 20 Cr. App. Rep. 106. 

4199. Add. Annotation : — Refd. R. v. Coulson 
(1927), 20 Or. App. Rep. 106. 

4216a. .] — On the trial of an indictment 

for corruptly giving or receiving a gift, a 
paper found on accused, which may refer 
to the bribery charged, is admissible in 
• evidence against him. — R. v. Chesshire, 
Lucas & Bottom (1927), 20 Cr. App. Rep. 
47, C. C. A. 

4222a. — - — .] — (1) A disorderly house at common 
law is a house which is so conducted as to 
violate law & good order. 

(2) Letters, if found in such a house 
referring to unnatural practices, may be 
given in evidence against a person charged 
with keeping such a house. — R. v. Berg, 
Britt, Carr*: & Lummies (1927), 20 Cr. App. 
Rep. 38, C. C. A. 

4286. Add. Annotation : — Mentd. R. v. Smith, 
[1924] 2 K. B. 194. 


PART XII. SECT. 4, SUB-SECT. 5.— A. 

4129a i. Statement by wife — In 
absnict oj h unhand. 1 — A Nt atomenl 
made l>y tho w r ifo of accused w’us 
bunded to Inin ut bin own request , A 
bo admitted tho signature was fbat of 
ilia vvllo, A. minle t hi' rcmiuk, “ 1 did 
not think hIjo would let mo down liko 
this Aruliow, il Is not, truo I was 
him kod ftoin ... 1 got testimonials 
from both plan's whim I left " : ~ 
Held : an ueknow lodgment of tho truth 
of the statement in whole or in part 
might he inhTrod, A l ho coni out n of 
tho Htatement note properly submitted 
to tho jury, the question of admission 
or not of t hi' ti ut h of I lie rout out h ) icing 
loft to them.-* It. r. (3 Kind, LI 920 1 
N. V*. L It. 78 1 . -N.Z. 


PART XII. SECT. 4, SUB-SECT. 6.—B. 

4200 viii. .] On a charge of 

Incest there was evidence of prosecutrix 
having complained to her stepmother 
wix days alter the alleged crime was 
committed, A further evidence of 
prosecutrix A her under wus allowed 
In that, two days later she had com- 
plained to her sister of the crime: — 
Hi Id : evidence of t he Htatement s made 
by prosecutrix to her sister eight days 
after the occurrence when she had had 
ample opportunity to complain before, 
was inadmissible, A by its admission a 
substantial w rung wus done to accused, 
A there should be a new trial. — It. v. 
Protkait (1923), 33 11. G. K. 39. — 
CAN. 


PART XII. SECT. 4, SUB-SECT. 7. 

4221 iii. .1 — It was objected that 

the trial judge improperly received in 
evidence a book found in prisoner's 
house, entitled ** Theses A Statutes of 
the Third (Communist le) International 
of Mosoow,’* published in the interests 
of an organisation with which prisoner 
had voted to amalgamate : — Held : 
the evidence was admissible. — It. t». 
MeL.AOUl.AN (1923). f.G N. 8. R. 413; 
41 Can. Crirn. Cur. 219. — CAN. 

4232 1. Must in material Charge oj 
acts of gross i ndueney Evitttncc oj 
posstssion of lord pictures- -.id mitUd 
on general issue. ]— Upon a charge of 
gross indecency, evidence that indecent 
photograph* wore found in accused’s 
possession is not admissible, unless 
thcro is Nome specific connection 
iHJtweon tbo articles A tho participa- 
tion of accused in the orinte.— It. r. 
Davis, 11923] App. I). 30.— S. AF. 


PART XII. SECT. 5, SUB-SECT. 1. 

1 i. Actual words & not substance 
of confession should be given .] — The 
ct. ought to ascertain as far as posRiblo 
the very words Bpokcn by accused who 
is Raid to have confessed. There is 
no rule of law which precludes tho ct. 
from holding that a confession has been 
proved even in oases where the evidence 
giveH tho substance, though not the 
actual words of tho statement made by 
accused, if tbo ct. believes that evi- 
dence.— Nun Alt r. 11. (1924), 1. L. It. 
5 Lab. 14 0.— IND. 

1 ii. .]-lt is not tho law that 

the Riatomont oi accused must bo 
rejected if not in Ills ipsissima verba , 
but it is a matter for consideration 
by tho judgo in arriving at Ids decision 
as to the admission or not of the state- 
ment,. — A.-G. v. M‘Cahk, 11927] I. It. 
J 29.— IR. 

d. Previous written statement incon- 
sistent i mth prisoner's evidence at 
trial.] — Ut Id ; admissible. — A.-G. V. 
Murray, 11920] I. It. 200. — IR. 

so. Statement inculpating co-prison- 
ers .] — Throe applts. together with a 
woman were conviotcd of the crime 
of murder. After arrest the woman 
had made a Rt atoinent iucidpating 
applts. under Yvhoso compulsion she 
said she had been acting : — Held : the 
statement was not a confession, A had 
been improperly admitted in evidence 
against upplts. — It. r. Camane, [192.0 J 
App. ]). 670. — -S. AF. 

sf. Statement overheard tn ctlls.] — At 
tlio trial of four persons, on charges 
including a charge at murder against 
throe of tho number, a police-officer, 
who had been on duty on tho morning 
after the murder at the office in which 
two of tho persons charged were being 
detained, gave evidence. Ho deponed 
that prisoners were shouting to each 
other in tho colls to see w'lio was in. 
lie was then asked by counsel for the 
Grown, “ What did you hear ? ” : — 
lit Id : the question must be disallowed. 
- li.M. Advocate v. Keen, 11926] 
8. C. (J.) 1.— SCOT. 

PART XII. SECT. 5, SUB-SECT. 2. 

oi. .] — Where a magistrate 

translated what he had written down 
to accused, who acknowledged it to 
be correct & affixed his thumb im- 
pression : — Held : the confession was 
admissible, any defedts in the mode of 
recording it being cured by Code of 
Criminal Procedure, s. 533. — R. e. 
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Deo Dat (] 922), I. L. R. 45 All. ICO.— 

IND. 


PART XII. SECT. 5, SUB-SECT. 3. 

t (p. 408) i. Tho evidence of 

a judgment, debtor on an examination 
for discovery in aid of execution is 
admissible against him on a subsequent 
criminal charge, unless ho at the time 
objected to answer on the ground that 
his answers might tend to incriminale 
him.— It. r. No/AKl, [1920] 4 D. L. It. 
955 ; 11920] 3 W. W . It. 332 ; 40 

Can. Grim. Guh. 108 ; 37 B. C. It. 305. — 
CAN. 

ri. Subsequent charge of per- 

jury.] — At tho preliminary hearing of 
another charge, accused, who was in 
custody, was questioned by the 
magistrate, whon asking for an adjourn- 
ment. He was not represented by 
counsel, & had not offerod himself as a 
witness or been sworn, & his answers 
were not taken down in writing. At 
tho trial accused was questioned as to 
alleged admissions to the magistrate 
A he domed them. His denial was 
tho subject of tho podury charge: — 
Held : tho conviction for perjury 
should bo quashed. — It. v. Cieslknski, 
[1924] 1 \V. W. 11. 82 ; 41 Can. Crim. 
Cas. 195.— CAN. 

PART XII. SECT. 5, SUB-SECT. 4. 

4303 x. .] — Neither the fact 

that accused was not cautioned before 
making a statement to a person in 
authority, nor the fact that it was made 
in answers to questions put by a police 
officer, is sufficient to render it in- 
admissible in law, but they are cir- 
cumstances which tho judgo should 
consider in exercising his discretion to 
exclude or admit the statement. — 
It. v. Kooten, [1926J 4 D. L. It. 771 ; 
[1926] 1 W. W. R. 178 ; 46 Can. Crim. 
Cas. 159 ; 33 Man. L. It. 461.— CAN. 

4303 xi. .] — Held: evidence as 

to a voluntary statement made by 
prisoner to tho police, after being 
cautioned, wras admissible, although 
the effect of the statement was to 
indicate the previous bad charaoter 
of accused. — HJd. Advocate e. 
M’Fadykn, [1926] S. C. (J.) 93.— 
SCOT. 

■ (p. 412) i. .] — If based on 

an admission or confession to the police, 
when they were interrogating accused, a 
conviction on a summary trial will be 
set aside, unless it oan be proved that 
oocused made the admission or eon- 
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4308. Add. Annotation : — Held. Nadftn v. R., 
[1926] A. O. 482. 

4351. Add . Annotation: — Refd. R. r. Turner 
(1926), 19 Cr. App. Rep. 171. 

4351a. .] — R. v. Booker, No. 8793a, 

post. 

4351b. .] — R. v. Turner, No. 

4129b, ante . 

4357a. Form of statement.] — R. v . O’Dono- 

ghue, No. 8266a, post . 

4600. Add. Annotations : — Mentd. Britannia Hy- 
gienic Laundry Co. v . Thornycroft (1925), 
94 L. J. K. B. 858 ; The Paludina, [1925] P. 
40. 

4620. Add. Annotation : — Refd. Shapiro v. I a 
Morta (1923), 130 L. T. 622. 

4645. Add. Annotation : — Refd. Lake v . Simmons 
(1926), 95 L. J. K. B. 586. 

4650. Add. Annotation : — Consd. Pointon v. Cox 
(1926), 136 L. T. 506. 

4659. Add. Citation : — 1 Leach, 300, n. 

Add. Annotation : — Refd. R. v. Elwortby 
(1867), 37 L. J. M. C. 3. 

4692. In the cross-reference following this case, 
for “ Sec Part XX II I., Sect. 1, sub-sect. 1, 
Q. (6), post" read 41 See Part XXXIII., 
Sect. 1, sub-sect. 1, Q. (b), post." 

4705a. Duty of counsel — To apply for leave to 
cross-examine as to character.] — When 
counsel for the prosecution proposes to 
cross-examine prisoner on character, under 
Criminal Evidence Act, 1898 (c. 36), s. 1 ( / ), 
it is desirable that ho should make an express 
application for leave to the judge before 
proceeding to that line of cross-examinul ion. 

-R. v. McLean (1926), 131 L. T. 640, 
0. C. A. I 


4705b. To refrain from cross-examining as to 

character.]— R. v. Dunkley, No. 4734a, post. 

4711a. .] — R, v. Baldwin, No. 3820b, 

ante. 

4712. Add. Annotation : — Consd. R. v. Baldwin 
I (1925), 133 L. T. 191. 

4712a. Cross-examination tending to show 

accused likely to commit offence oharged.] — 

R. v. COULMAN, No. 3156c, ante. 

4715. Add. Annotations: — Refd. R. v . Dunkley 
(1926), 131 L. T. 632 ; li. r. McLean (1926), 
134 L. T. 640. 

4733. Add. Annotation :~Refd. R. v. Dunkley 
(1926), 131 L. T. 632. 

4734a. Suggestion that witness deliberately 

committing perjury.]*— (1 ) To suggest that a 
witness for the prosecution is delibeiately 
committing perjury because 4 lie believes that; 
he has a grievance against prisoner is an 
imputation on the character of that witness 
within Criminal Evidence Act, 1898 (c. 36), 
s. 1 (j ), so as to render cross-examination of 
prisoner as to character admissible. 

(2) E\ou where such a line of cross- 
examination is admissible in law, counsel for 
the prosecution should refrain from adopting 
it, unless the circu instances arc such as to 
make it appear to be a positive duty on his 
part so to cross-examine. It. a. Dunkley, 
11927] 1 K. B 323; 96 L. J. Iv. B. 15; 134 
li. T. 632 ; 90 I\ 75 ; 28 Cox, C. C. 1 13 ; 
19 Or. App. Rep. 78, C. C. A. 

4735 .Add. Annotations: Reid. R. v. Dunkley 
(1926), 131 L. T. 632 ; R. c. McLean (1926), 
134 li. T. 610. 

4742. Add. Annotation : - Refd. R. v. Dunkley 
(1926), 131 L. T. 632. 


fession voluntarily. — It. v. Ward 
( 1924), 41 Can. Crini. Cas. 418.— CAN. 

4311 vi. .] — A co nf OMR J oil made 

to any person under the influence of 
a promise or threat held out by a person 
In authority, calculated to induce the 
confession, is inadmissible, unless it 
be clearly proved to the satisfaction of 
tho judge, whoso duty it is to decide 
the question, that the promise or threat 
did not operate upon the mind of the 
accused, & that the confession was 
voluntary. — It. v. Tkeanor, H. r. 
Flood, It. r. Treanor. It. v. Kelly, 
11921) 2 I. It. 193. -IR. 

PART XII. SECT. 5, SUB-SECT. 5. 

4326 i. liefort accused ip in custody — 
1 yupnrxcs a* i tn offerors may be rnadt — 
Answers admissible in evidence — ('avium 
nol necessary.] It. r. Kootkn, (1926) 
4 I>. L. H. 771 ; (1926) 1 W. W. It. 
178; 16 Can. (‘rim. Cas. 159; 35 
Man. L. It. 401.— CAN. 

4326 ii. .1— It 

is not the law that a statement must 
be excluded on the sole ground that 
either tho statement was made in 
answer to questions put by a police 
officer to accused, or that it was inode 
without a caution having been first 
administered. It is a matter for the 
judge to decide whether, in his dis- 
cretion, he will admit the statement or 
not, having regard to all the ©trciim- 
stanccH, 6c observing the legal require- 
ment that the statement shall be 
voluntary, though uot nooe«sariJy 
volunteered.-- A.-G. v. M'Cabk, (1927 J 
I. It. 129.— IR. 

4326 iii. 

Where a statement made by accused, 
at the time suspected but not then 
arrested, to a police officer was freely 


&r voluntarily made*— 11 fid * the fact 
that such officer failed to caution 
accused did not render the statement 
inadmissible R. »? Paulin, 11926) 
App I>. 159.— S. AF. 

4336 xvi. — 1— A 

statement mode to the police bj u 
boy, between sixteen A' seventeen 
yeais of age, detained on suspicion of 
inurdoi, not admitted, in view of the 
youth of accused, Iuh a brim mu I 
physical ft mental condition at tho 
time he made 4 ftio statement, u doubt 
as to the adequacy of the* warning 
given by tho police, the luet that ho had 
not til© benefit of the* advice of a law- 
agent, & the) fact that the statement 
had followed upon a ceniverHalion with 
an inspector iu which quest ions put 
to accused had some* bean tig on the 
subject-matter of the* chftigev— H.M. 
Advocate v. Aitkkn, 11926J S. c. (J.) 
83. — SCOT. 

4336 xvii. — .1 A 

st at ©incut made to tho police* by a 
man detained on suspicion of murder, 
in reply to a question addressed by one 
police officer to another, not ueimitted, 
as prisoner might have* thought that 
tho question was addressed to him, 
6c hiH statement could not be regarded! 
as voluntary. — II.M. AnvorAir v. 
Likser, (1926J S. C. (J.) 88. — SCOT. 


PART XII. SECT. 6, SUB-SECT. 6.— 
C. (b). 

q i. .1 — A collecting & an assis- 
tant “ pancharget ’* are persons iu 
authority within Evidence Act, s. 24. 
when they have taken an important 
part in tho inquiry into tho circum- 
stances of the commission of the 
offence.— R. v . Ganehu Chandra 
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Oolpak (1922), I. L. H. 50 Calc. 127.*— 

IND. 


PART XII. SECT. 6, SUB-SECT. 1. 

4640 iii, - — .1— In a criminal prose- 
cution the charge against accused must 
bo proved absolutely If then* is a 
reasonable doubt the conviction must 
be quashed.- It <*. l)i li»Y (1924), 42 
Cun. Ciim. Cas. 152.- CAN. 


PART XII. SECT. 6, SUB-SECT. 3.~ B 

4610 i. Sufficient y of proof — Question 
*>f fait for jury.) The question of 
intent is for the jury & not for tho 
Crown.- It. v. M< Lachlan (1923), 66 
N S. R. 413 ; II Can. Crlm. Cus. 219. — 
CAN. 

4620 i. Whdhcr upti al intnif must 
be proved- Jn malicious damayt to 
property. J— -It. v. Mahiiakion, [1921J 
App. D. 11.— S. AF. 


PART XII. SECT. 12, SUB-SECT. 2.— 
A. 

b i. Can be comp tiled to furnish speci- 
men of handwnUny.] -A witness, in a 
cimiiual trial, though ho bo accused 
testifying on hiH own behalf, while under 
cross-examination may bo ordered to 
write certain words dictated to him, 6c 
when accused is the witness an effect 
of such wilting muy be that a letter, 
otherwise unpiovcd, is admitted in 
evidence against him. —It. v. YVhit- 
I \KM(, [i 92 IJ 3 1>. L. It. 63; 2 

W. YV. It 706; 12 Cuu. Crim. Cas. 162. 
—CAN. 

4695 i. May ht cross t xamined.lt — ■ 
A.-U. v. MUKitW, 1 1920 J 1. It. 286. — 

IR. 



Cases 4747— 4972b. English and Empire Digest Supplement. 


4747. Add. Annotation : — Refd. II. v. Dunkley 
(1926), 134 L. T. 632. 

4748. Add. Annotations: — Refd. R. v. Dunkley 
(1926), 134 L. T. 632 ; R. v . McLean (1926), 
134 L. T. 040. 

4749. Add. Annotation: — Refd. R. v. Dunkley 
(1926), 134 L. T. 632. 

4750. Add. Annotation: — Refd. R. v. Dunkley 
(1926), 134 L. T. 632. 

4764a. Grievous bodily harm.] — Upon 

an indictment for indicting grievous bodily 
harm, the wife of prisoner must not bo called 
as a witness for the Crown. — R. v . King 
( 1925), 19 Cr. App. Rep. 34, C. C. A. 

4818. Add. Annotation : — Consd. R. v. Bailey, 
[1924] 2 K. B. 300. 

4826a. .] — Appct. was convicted 

of unlawful carnal knowledge of a girl under 
thirteen, & was sentenced to three years’ 
penal servitude. The girl, whose age was 
eight & a half years, gave unsworn testimony 
under the above sect., proviso (n) of which 
renders necessary corroboration of such 
evidence “ by some other material evidence 
in support thereof implicating the accused.” I 
The only corroboration oi the child’s testi- ' 
mony was the evidence* of an older girl to 
whom she stated her version of what had 
occurred immediately after the alleged offence 


had taken place : — Held : corroboration 
must not only connect, or tend to connect, 
the accused with the crime, but must come 
from an independent quarter, & the evidence 
of the older girl originated from prosecutrix 
herself.-— R. i>. Evans (1924), 88 J. P. 196 ; 
18 Cr. App. Rep. 123, C. C. A. 

4826b. •.] — Corroboration of the 

unsworn evidence of a child must be 
“ material evidence implicating accused.” — 
R. v. Stanley (1927), 20 Cr. Ai>p. Rep. 58, 
C. C. A. 

4878a. .] — R. v. Smith, No. 6066a, post , 

4891. Add. Annotation : — Refd. R. v. Beebe (1925), 
133 L. T. 736. 

4900. Add. Annotation : — Consd. R. v. Beebe 
(1925), 133 L. T. 736. 

4902. Add. Annotations: — Consd. R. v. Beebe 
(1925), 133 L. T. 736. Mentd. R. v. Brixton 
Prison, Ex p. Perry, [1924] 1 K. B. 455. 

4934. Add. Annotations: — Apld. R. v. Evans 
(1924), 88 J. P. 196 ; R. v. Beebe (1925), 133 
L. T. 736. Refd. R. v. Ross (1924), 18 
Cr. App. Rep. 141; R. v. Harris, [1927] 2 
K. B. 587. 

4935. Add. Annotation : Mentd. R. v. Cairns 
(1927). 43 T. L. R. 455. 

4972a. .] — R. v. Smith, No. 6060a, post 

4972b. .J- R. v. Hkkhe, No. 6066b, post. 


PART XII. SECT. 12, SUB-SECT. 3.— 
B. 

■ i. Childrin Ait , 1908 (r. (57 ) — 

Whethtr com net i nt- OJfttuc involruiy 
bodily injury. J— A man was tried upon 
a charge of using eei tarn Jew’d, indecent 
6c libidinous practices tow ants u gni 
aged six : — Uild : an oflonco involving 
bodily injury to the child witlun the 
above Act, although no neluul physical 
hurt had boon done to her, & the wiie 
of accused could uudci thnt Act 6c 
Criminal Evidence Act, I89S, ho called 
& examined by the Ciown ah n witness. 
—II. M. Advoca'II v. JjISL, [1923J b. C. 
(J.) 3. SCOT. 

8 ii. . | - A man was 

tiled upon indictment lor striking at, 
6c at tempi ing to cut witii a tazoi, a 
child aged six weeks: — Hild : an 
oflonco involving bodily injury to the 
child within the ubo\o Act, although 
the child had not been phvsioullj 
injured or uctmilh touched. A the wile 
of accused could be culled A examined 
by the Crown ns a wit ness — U.M. 
Auvopa'II r. JMaipjhe, [1920J ,s. C. (J.) 
HI. — SCOT. 

PART XII. SECT. 12, SUB-SECT. 4.— B. 

a 1. — Criminal Codt , s 1003.] - 

it. »\ Gkmmu.l (1921), 43 Can. Crim. 
Chs. 3 *50. CAN. 

t i. — - — .1 — Prisoner was 

indicted for an indecent assault on a 
girl under thirteen. At the trial there 
Avas admitted the unsworn testimony 
of the child alleged to lmvo been 
assaulted A of two other children of 
tender jours, A the evidence of the 
mother oi the gnl that she had asked 
the child what she was crying uhout, 
6c that the child’s roplj was a complaint 
of prisoner’s conduct to her — Jltld : 
(1) the unsworn testimony of a child 
of tender jours could not he corro- 
borated bj* the unsworn testimony of 


aiu number of such children , (2) the 
unsweis of the gnl to her mother’s 
questions were not evidence of the 
1 ii< t s (omplulucd of, A could not con- 
stitute corroboration of those fads. — 
it. r Cm Li., 11 1)2(5 J N. 208 - IR. 

n i. S /*. 3L v Lamom), (19201 1 
1). L K. h20 ; 46 (’an. Oim. Gas. 200 , 
6b O. L. Jt 204. CAN. 

PART XII. SECT. 13, SUB-SECT. 1. 

r i. .] — Tho question whether 

a witness is an accomplice is one of 
fact for the jury, after the judge has 
instructed them as to wdiat constitutes 
an accomplice <Sc has decided that there 
is cMdence from which the jury cau 
reasonably infer that the witness 
comes within that category. — It. r. 
Ualluuii u, [19241 4 D. L. It. 1069 ; 
3 \V. W. it. 367.— *CAN. 

4828 ii a. S. J*. It. r. Roiigkkh (Ont.), 
(19201 t J). L. It. 009 ; 40 Can. Grim. 
(. ns 372 —CAN. 

c i. Pirson yii'iny bribe.] — A. A B. 
wcic chat god with conspiimg to obtain 
money fiom G. bj r unlawful means. 
The Ciown case was that prisoners had 
conspired to obtain. 6c had obtained, 
a largo sum of money from C. as a 
bribe to refrain from taking ciinnnal 
proceedings against C. or his daughter, 
noth of whom gave evidence for the 
Crown. Accused denied having asked 
for or received any money JJild : C. 
was not an accomplice. It. r. Olholm 
A McChlkhon, 1 1 92a] V. L. It. 377 ; 
17 A. L. T. 10 ; 31 Argus L. It. 22b. - 
AUS. 


PART XII. SECT. 13, SUB-SECT. 4— B. 

4891 iii a. .1- It. t\ Davidson 

(1926), 41 Cau. Cum. Cos. 311.— CAN. 

4904 ii a. *S\ P. It, r. Huduxuil (Ont.), 
(1926J 4 1>. L. H GOD , 4G Gam Crim. 
Cos. 372.— CAN. 


4904 xh. .] — Tt. v. SWITZKH 

(Ont ) (1926), 46 Can. Ciim. Cas. 377. — 

CAN. 

4904 xiii. .] — A charge cannot 

be said to be established merely on the 
unsuportod testimony of an accomplice. 

- - It. r. S aiish Ch \ndka Sivuha (1927), 
J. L. Jt. 61 Gale 721.— IND. 

PART XII. SECT. 1 3, SUB-SECT. 4.- C. 

g i. - .1 — Hcneial hostility to the 

victim cannot be consideied to be 
corroboration of a dnect statement 
connecting accused with a particular 
crime. Gorio burnt ion must point to 
tho identification of the pci sou churgod 
with tho particulai act with which the 
dnect evidence connects him. — It. v. 
IvALW A (1920), 1. L. II. ib All. 409.-- 
IND. 

PART XII. SECT. 13, SUB-SECT. 4— E. 

4960 viii. .1 — Where the evi- 

dence of an accomplice has not been 
conoboiated, A the charge to the Jurj' 
merely tolls them that if they believe 
tho accomplice thej should convict 
accused, the jury is not properly 
dn voted ; A, where it is impossible to 
say that if properly directed they must 
inevitably ha\o come to the* same 
conclusion, the conviction must bo 
quashed.— it. i\ Stvbiuk (Sask.). 
11926] 4 D. L. It. 811; [1926J 2 

\V. W T . H. 723 ; 4G Can. Crim. Cob. 
1 29.— CAN. 

— J— It. v. Gallagulk, 

No. 6064 \ii, post CAN. 

.] — W hero tho judge 

called the attention of the jury to the 
lule as to tho danger of convicting on 
the uncorrohoiatcd tes Union j r of an 
accomplice, at the same time pointing 
out that it was within their province 
to do so Held : tho conviction should 
be attirmed. — It. r. Shlmii, 11926] 2 
1). L. It. 1004 ; 44 (’an. Crim. Cas. 
10 ; 68 N. 8. 11. 116.— CAN. 
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Vol. XIV.— Criminal Law. Cases 4974a— 5116a. 


Part XIII. — Punishment 

4974a. .] — R. v . Jones, R. v. Poole, R. v. 

Terry (1924), 18 Cr. App. Rep. 135, C. C. A. 

4974b. .] — R. v. Wright (1925), 19 Cr. App. 

Rep. 19, C. C. A. 

4974c. .1 — R. v . Hugos (1910), 0 Cr. App. ltep. 

74, 0. 0. A. 

4994a. .] — The mere fact that a 

man has been convicted many times is not in 
itself sufficient reason for passing a heavy 
sentence on him for an offence which is 
trivial in itself. — R. v . Taylor fl024), 18 
Cr. App. Rep. 143, C. C. A. 

4994b. .] — The fact that a prisoner 

has committed some serious offences is do 
reason for giving him a sentence of penal 
servitude for such an offence as breaking into 
a railway station booking-office & stealing 
some cigarettes & bottles of horse medicine. 
— R. v. Price (1924), 18 Cr. App. Rep. 138, 

' C. C. A. 

4994c. .] — Prisoner obtained 

various small sums of money from a tobac- 
conist by falsely representing that he had 
obtained certain appointments, & was sen- 
tenced to three y ears’ penal servitude. He 
had a bad record both in South Africa Ac in 
England r — Held : in considering whether 
the sentence was proper the ct. had to beware 
of treating an offence as serious in itself 
because it had been committed by a man 
who previously had committed a series of 
offences, & the sentence should be reduced 
to eighteen months’ imprisonment with hard 
labour. — R. v. Durand (1924), 18 Cr. App. 
Rep. 137, 0. C. A. 

4994d. * .] — R. v. Walls ( alias 

Russell) (1925), 19 Cr. App. Rep. 35, C. C. A. 

4994e. .] — R. v. Dent (1925), 19 

Cr. App. Rep. 18, C. C. A. 

4994f. R. v. Gumbs (1920), 19 

Cr. Aj>p. Rep. 74, C. C. A. 

4994g. .] — In imposing sentence 

on persons often previously convicted, regard 
must be had to the gravity of the offence in 
question.- -It. v. D’Aiicy (1926), 19 Cr. App. 
Rep. 22, C. C. A. 

5028a. Prisoners jointly accused.] — There 

should he discrimination between the 
sentences of persons jointly accused, in view 
of their previous records & ages, A: account 
should be taken of the period of detention 
before trial. — R. v. Andrews (1927), 20 Cr. 
App. Rep. 37, 0. C. A. 

5036a. £.1\ R. v. Moldon (1920), 19 Cr. App. 
Rep. 110, C. C. A. 

5039a. .] — Previous convictions of a 

prisoner on trial must be strictly proved. — R. 
v. Turner (1924), 18 Cr. App. Rep. 161, 
C. C. A 

Annotation : — Refd. v. O'More (192G), 1U Cr. App. Rep. 1 75. 

5046a. .] — R. v. Driver (1920), 19 Cr. 

App. Rep. 80, C. C. A. 

5049a. .] — Where prisoner, a young 

man, had made a real effort to retrieve his 
character & to get continuous work : — Held ; 
(1) a sentence to penal servitude was not 

PART XIII. SECT. 

p i. Measure of sentence — Discretion of court. \ — R. v. Lkajt, [1 

542. — CAN. 


and Prevention of Crime. 

necessary, <fc prisoner’s sentence of five years* 
penal servitude might suitably be reduced to 
twenty-one months’ imprisonment with hard 
labour. 

(2) The term of first sentence to penal 
servitude must depend on the circumstances : 
there is no general rule that it is three years. 

R. v. Townsend (1924), 18 Cr. App. Rep. 

j 00, C. C. A. 

5049b. .] — R. v. Bourne, R. v. Cole- 

man (1925), 19 Cr. App. Rep. 17, C. C. A. 

5057a. .] — Sentence mitigated in view 

of a long period of honest work. — R. v. 
Winter (1924), 18 Cr. App. Rop. 139, 
C. C. A. 

5057b. .] - Sentence reduced in view of 

a long period of honest work.— R. v. Porter 
( 1920), 19 Cr. App. Rep. 90, C. C. A. 

5057c. .1 — Sentence mitigated in view 

of an interval of three years’ honest life. — 
K. v. Guntrtp (1925), 19 Cr. App. Rep. 45, 
C. C. A. 

5057(1. .] -It. v. Whitby (1920), 19 

Or. App. Rep. 115, 0. O. A. 

5065. Add. Citations: 130 L. T. 319; 27 Cox, 
C. C. 570. 

5065a. — .] R. v. Andrews, No. 5028<i, ante. 

5074a. .] — R. v. Lloyd, No. 2507a, ante. 

5081a. .] — It. v. Taylor ( alias Saun- 

ders, alias Wallace), No. 1913a, ante. 

5092a. Duty of police to supply list of charges.] 

— Appct. had been convicted at quarter 
sessions of larceny Ac, had boon sentenced to 
five years’ penal servitude. Offences which 
he admitted Ac which were other than those 
charged against him in the indictment were 
taken into consideration by the ct. of quarter 
sessions in passing sentence, lie applied for 
leave to appeal against his sentence : — Held : 
as it was diffc ult to see what other cases had 
been taken into consideration by the ct. of 
quarter sessions in passing sentence on appct., 
it would be convenient if in such a case the 
police would file at the ct. of trial a list 
showing (a) the places where the other 
offences had been committed ; ( b ) the dates 
& ( c ) the nature of such offences ; (d) if 

possible, whether or not warrants had been 
issued in respect of such offences. — It. v . 
Hicks (1924), 88 J. I\ 08 ; 18 Cr. Apj>. Rep. 
11, C. C. A. 

5092b. Other court should be Informed before 
sentence passed. J— It. v. Taylor, No. 5314a, 
yost. 

5097a. .]— It. v. Peace (1926), 19 

Or. App. Rep. 58, C. C. A. 

5099. Add. Annotation Refd. R. v . Peace (1925), 
19 Cr. App. ltep. 58. 

5111a. .] — There is no rule of law or practice 

that a co-prisoner should receive a lighter 
sentence, in view of his giving evidence for 
the Crown. — R. v. O’Dare, Davis Ac Morton 
( 1927), 20 Cr. App. ltep. 79, C. C. A. 

5116a. Long Interval free from conviction.] — 

1, SUB-SECT. 1. 

92GJ 1 W. W. It. 88S ; 40 Can. Orim. Cum. 2 3(i ; 20 Susk. L. K. 
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Cases 5116a— 5246a. English and Empire Digest Supplement. 


Sentence mitigated.-- If. v. Uodron (1927), 
20 Or. App. Kep. 11, C. C. A. 

5125a. .] — R. v. Cox (1924), 18 Cr. App. Rep. 

152, C. O. A. 

5125b. .J — R. v. Hubrell (1926), 19 Cr. App. 

Rep. 89, C. C. A. 

5125c. .] — R. v. Ward (1926), 19 Cr. App. 

Rep. 126, C. C. A. 

5125(1. .] — Sentence reduced, although the 

case was serious, in view of the fact that it 
was prisoner’s first offence, & on account 
of her youth.— It. v. Chick (1925), 19 Cr. 
App. Rep. 57, C. C. A. 

5148a. .] — Sentence mitigated in view of 

youth. — R. v . Hardy ( alias Emmett) (1926) 
18 Cr. App. Rep. 168, C. C. A. 

5148b. .] — R. v. Chick, No. 5125d, ante. 

5148c. .] — Sentence mitigated in view of 

youth, notwithstanding prisoner had been 
detained in a Borstal institution had also 
served a sentence of three months’ imprison- 
ment with hard labour.- — It, v. Leatherland 
(1926), 19 Cr. App. Rep. 85, C. C. A. 

5148d. .] — R. v. Gkthinu (1926), 19 Cr. App. 

Rep. 112, O. C. A. 

5155a. .]— R. v . Hurreld (1926), 19 Or. App. 

Rep. 89, C. 0. A. 

5156a. What Is post office offence.] — 

Where a postman had alfered the time on 
a letter in* order to make it appear to have 
been sent before t he result ot a competition 
for which he had entered : livid ; a sentence 
ot three years’ penal servitude was too severe, 
ns the offence was not n post office offence 
in the ordinary sense. — R. v. Tanner (1910), 
6 Or. App. Rep. 62, 0. 0 A. 

5173. Add . Annotation: — Refd. R. v. Roberts & 
Mornss (1926), 134 1,. T. 635. 

5174. Add. Annotation Refd. R. v. Roberts & 
Morriss (1926), 134 L. T. 635. 

5175. Add. Annotation Refd. R. v . Roberts & 
Morriss (1926), 134 L. T. 635. 

5175a. .] — There is no rule of law or ol 

practice forbidding a sentence of simple 
imprisonment being given to follow a sentence 
of two years’ imprisonment with hard labour. 
~R. v. Roberts & Morriss (1926), 134 
Ii. T. 635 ; 42 T. L. R. 373 ; 28 Cox, C. C. 
150 ; fmb nom. R. v. Morriss, 90 J. P. 84 ; 


42 T. L. R. 373 : 70 Sol. Jo. 426 ; 19 Cr. 
App. Rep. 75, C. C. A. 

5181. For “ in the case of consecutive sentences ” 
read “ in the case of concurrent sentences.” 

I 5184. Add. Annotation: — Refd. K. v. Fielder 
(1926), 135 L. T. 64. 

5190a. .] — The term of a sentence must 

precede the serving of a remanet. — R. v. 
Harvey (1927), 20 Cr. App. Hep. 37, C. C. A. 

5190b. .] — A remanet term cannot be 

served concurrently with a fresh sentence. — 
R. v. Nall (1927), 20 Cr. App. Rep. 85, 
C. C. A. 

5194a. Not Interrupted by period of special 

treatment pending appeal against another con- 
viction.] — In a proper case the ct. will order 
that the period of “ special treatment ” under 
Criminal Appeal Act, 1907 (c. 23), s. 14, of 
an applt. already serving a sentence shall not 
be added to that term. — R. v . Fox (1925), 
18 Cr. App. Rep. 192, 0. C. A. 

5194b. .} — R. v. Haslam, No. 2839a, 

ante. 

5201a. .] — The ct. leans against a 

longer term of imprisonment with hard labour 
than two years. — R. v. Long (1927), 20 Cr. 
App. Rep. 101, C. C. A. 

5208a. .] — The fact that a convicted 

prisoner has undergone terms of penal 
servitude does not of itself justify sentence 
to a further term ; all the circumstances of 
the case must be considered, including the 
magnitude of the latest offence.— -It. v. 
Knell (1926), 19 Cr. App. Rep. 169, C. C. A. 

5217. Add. Annotation: — Refd. R. v. Townsend 
(1924), 18 Cr. App. Rep. 99. 

5217a. .] — R. v. Townsend, No. 5049a, 

ante . 

5217b. .] — There is no rule of law or 

practice that the term of a first sentence of 
penal servitude is limited to three years. — 
R. v. Basire (1926), 19 Cr. App. Rep. 174, 
C. O. A. 

5241a. Youth of prisoner.] — Detention in a 

Borstal institution substituted ior a sentence 
of imprisonment with hard labour passed on 
a boy sixteen years of age. — Thorpe’s Case 
(1918), 13 Cr. App. Rep. 176, C. C. A. 

5246a. .] — As a general rule, the term 

of detention in a Borstal institution should be 


PART XIII. SECT. 2, SUB-SECT. 1.— A. 

6036 i. Brevwus acquittals must not 
inftunur adversely.] - II. v. Johnson 
( 1926), 44 Can. Crim. Cue. 319. CAN. 


PART XIII. SECT. 2, SUB-SECT. 6.— C. 

6142 ii. .J— boutenoo mitigated 

In 'view of jouth. — it. e. HoerMi & 
Glavmcn (1924), 67 N. S. It. 43b.— 

CAN. 

6142 III. N./\ — R. v. Hamilton 
(1925), 53 N. S. It. 40. - CAN. 


PART XIII. SECT. 3, SUB-SECT. 4. 

f i. — — - .j - On a con- 
viction on a charge of robbery with 
violonoe the Judge ordered prisoner to 
bo whipped. not having stated the 
number of times he was to be whipped, 
provided for this m the record of con- 
viction in prisoner’s absence . — Held : 
the soiitonoo was not illegal. — It. r. 
Hughes (1924), 36 B. C. It. 55.— CAN. 

g 1. Seduction offences .) — Tho 

maximum punishment under Criminal 
Code, s. 213, is two years, & whipping U 
not authorised & cannot be added to 
the punishment provided. — R. v. 


Hihsch. 0924] 2 W. W. R. 342 ; 42 
Can. Crim. Cas. 163. — CAN. 


g ii. Assault — By younQ 

under sixteen .) — Mack ay p . 
[1923] S. C. (J.) 16.— SCOT. 


person 

Lamb, 


PART XIII. SECT. 3, SUB-SECT. 5. 

q i. . ) — Where an offence is 

S mashable by imprisonment for more 
nan five years, a sentence of a fine & 
imprisonment in default of payment 
is Improper. — R. v. England (1925), 
43 Can. Crim. Cas. 11 ; 19 Saak. L. R. 
165; 0925] 1 W. W. R. 237.— CAN. 

o i. Fine for violation of Criminal 
CoiU — Judge may not order payment to 
private individual.}— R. v. England 
(1926), 43 Can. Crim. Cas. 11 : 19 

Saak. L. R. 165 ; 0925] 1 W. W. R. 
237.— CAN. 


PART XIII. SECT. 8, SUB-SECT. 8. 

sa. Under I*robatton of Offenders 
Act. 1907 (c. 17).}— A iioensod publican 
pleaded guilty to opening his licensed 

B remises for the sale of intoxicating 
quor during prohibited hours. His 
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house was well conducted, & this was 
his first offence. The magistrate 
having given deft, the benefit of the 
above Act : — Held : os there was 
nothing in the evidence as to character 
to biing the ease within sect. 1, & the 
offence was not a trivial one, & there 
were no extenuating circumstances, 
the magistrate was not correct in law 
in giving deft, the benefit of tbe Act. 

Before a magistrate deals with a 
case under the above Act, be should be 
satisfied that tho case falls under one 
of the specific heads of sect. 1, & should 
state explicitly on which of the grounds 
ho relies If he exorcises the discretion 
conferred on him by tbe Act. — Gilroy 
v. Brknnan, [1926] I. R. 4b2. — IR. 


ao. “ Suspended sentence ” — Mean- 
ing of .}—' The expression as used in 
Cnminal Code, s. 1 0«1 , does not mean or 
infer that sentence must be parsed & 
its operation then suspended ; it 
means that no sentence will be passed 
unless & until the offender is colled 
upon to appear & receive judgment. — 
R. t». HTO^Thwi 2 W. W. R. 342 ; 
42 Can. Crim. Cas. 163. — OAR. 


Vol. XIV. --Criminal Law. Cases 5246a— 5352a, 


three years. — R. v. Revill (1925), 19 Cr. H 
App. Rep. 44, C. C. A. 

5246b. .] — Term of detention in a 

Borstal institution increased to the maximum 
in applt.’s own interest. — It. v. Frier (1927), 
20 Cr. App. Rep. 30, C. C. A. 

5255. Add. Annotation : — Apld. R. v. Baxter 
(1924), 18 Cr. App. Rep. 127. 

5258. Add. Annotation : — Folld. R. v. Dean (1924), 
18 Cr. App. Rep. 21. 

5261a. .] — R. v. Dean, No. 3165a, 

ante. 

5269. Add. Annotation : — Refd. R. v. Hayward 
(1927), 137 L. T. 64. 

5282. Add. Annotation : — Consd. R. v . Norman, 
[1924] 2 K. B. 315. 

5283a. Nothing must be stated to jury 

about charge until substantive offence dealt 
with.] — R. v. Tyreman, No. 5359b, post . 

5285a. .] — An allegation of being a 

habitual criminal ought to be tried.— K. v. 
Nash (1927), 20 Cr. App. Rep. 1, C. C. A. 

5290a. Admission of being habitual criminal — 
Duty of court to explain charge.] — Before an 
admission of being a habitual criminal is 
accepted, it should be made clear to prisoner 
that the allegation is that he was a habitual 
criminal at the time of his arrest. — R. v. 
Donovan (1925), 19 Cr. App. Rep. 2, C. C. A. 

5290b. Direction to Jury -Necessary contents.]- - 
R. v. Dinsdale (1926), 19 Cr. App. Rep. 123, 
0. C. A. 

5299. Add. Annotation /—Reid. R. v. Stokell 
(1924), 18 Cr. App. Rep. 155. 

5300. Add. Annotation Consd. R. v. Stokell 
(1924), 18 Cr. App. Rep. 155. 

5303a. .] — During the trial of accused os a 

habitual criminal the judge asked a police 
witness whether he knew anything of accused 
beyond hi* participation in the substantive 
offence which accused had confessed. The 
answer was : “I know he has been asso- 
ciating with convicted persons.*’ Associa- 
tion with convicted persons was not one' of 
the grounds set out in the statutory notice 
to accused : — Held : evidence of facts not 
included in the statutory notice to accused 
must not be given at the trial by the prosecu- 
tion or by any of its witnesses, A the con- 
viction as a habitual criminal must be 
quashed.— R. v. Baxter (1924), 132 L. T. 
266 ; 27 Cox, C. C. 689 ; 18 Or. App. Rep. 
127, 0. C. A. 

5303b. .] — No misconduct, whether criminal 

or not, may be given in evidence on the trial 
of an allegation of being a habitual criminal 
unless the statutory notice thereof has been 
served. — R. v. Stokell (1924), 18 Cr. App. 
Rep. 165, C. C. A. 

5308c. .]—R. v. Tyreman, No. 5359b, post. 

5304a. Must go to question whether prisoner 
habitual criminal when charged.]— R. v. 
Winn, No. 5355a, post . 

5307. Add. Annotation : — Consd. R. v . Hayward 
(1927), 137 L. T. 64. 

5308a. .] — When accused is charged with being 

a habitual criminal, the three convictions 
forming the basis of the charge under Pre- 
vention of Crime Act, 1908 (c. 59), s. 10 (2) (a), 
must be strictly proved ; but evidence of 
other convictions may be given, without 
production of the record A evidence identify- 


ing accused with those convictions, as “ evi- 
dence of character A repute ” under sect. 
10 (5), on the question whether accused is or 
is not leading persistently a dishonest or 
criminal life. Even apart from the statutory 
provision, such evidence can bo given if 
there is any evidence that accused has 
admitted the convictions. — H. v. Hayward 
(1927), 137 Li. T. 61 ; 28 Cox, C. 0. 342 ; 
sub nom. R. v. Hayward, R. v. Lawrence, 
43 T. L. R. 356 ; 20 Cr. App. Rep. 33, O. C. A. 

5312a. .]— Applt. was convicted of 

shopbreaking, A was sentenced to tlireo 
years* penal servitude. He was also found 
to be a habitual criminal on the ground that 
he had been convicted on throe previous 
occasions A that he was leading persistently 
a dishonest or criminal life, A he was sen- 
tenced to five years* preventive detention. 
In Sept. 1923 applt. was sentenced to 
twelve months* imprisonment as a suspocied 
person, A he was released on July 23, 1921. 
From Sept, to Dec. 1924 ho was in honest 
employment. He committed the shop- 
breaking for which he had now been sen- 
tenced on Jan. 2, 1925 : — Held : it was 
questionable whether, on these facts, the jury 
could properly have found applt. to be a 
habitual criminal, but if they had done so it 
must be on a direction to them that t he burden 
of proof always rested on the prosecution to 
show that during the relevant period applt. 
had been leading, persistently, a dishonest 
or criminal lifo ; as there were passages in 
t ho summing up which might have conveyed 
t o the jury that., when the prosecution had gone 
a certain length, the burden rested on applt. 
to show that he had turned over a now leaf, 
the conviction must bo quashed. — R. v. 
Driscoll (1925), 89 J. P. 104 ; 41 T. L. R. 
425 ; 18 Cr. App. Rep. 181, C. C. A. 

5314a. — .J - (1) On the ttial ol on allega- 

tion that prisoner is a habitual criminal ilio 
direction that if the three statutory con- 
victions are proved, he must be so found, is 
ineorroct ; his whole career must be con- 
sidered by the jury. 

(2) When a ct. in j>assing a sontenee takes 
into account charges pending m another ct., 
the latter ought to be informed thereof, 
before passing sentence upon such other 
charges. — R. v. Taylor (1926), 19 Cr. App. 
Rep. 140, 0. C. A. 

5319a. — .J — It, o. Hayward, No. 

5308a, ante. 

5322. Add. Annotation : - Refd. R. v. White A 
Shelton (1927), 20 Cr. App. Rep 61. 

5331a. .]— On the trial of an allegation of 

being a habitual criminal, t he interval between 
the last two convictions is only one of seveial 
elements to be considered by the juiy; 
ethers are accused’s silence on his life dining 
that interval, the nature of the ciime, A the 
possession of housebreaking instruments A 
their number A character at the time of 
arrest. — R. v. White A Shelton (1927), 
20 Cr. App. Rep. 61, C. C. A. 

5341a. .J — R. v. White A Million, No. 

5331a, ante. 

5347. Add. Annotations : -Refd. R. r. LavendM* 
(1927), 20 Cr. App. Rep. 10 ; It. v. White A 
Shelton (1927), 20 Cr App. Hep. 61. 

5352a. .]--The mere fact that accused 

has done honest work in his latest interval 
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of liberty is not a defence to the allegation 
that he is a habitual criminal. — R. v. Hayes 
(1926), 90 J. P. 190 ; 19 Ur. App. Rep. 157, 
<\ (\ A. 

5355a. Duty of judge.] — (1) The 

direction on the allegation of being a habitual 
criminal must explain the merits of an 
interval of honest work in each case. 

(2) The essential question is whether 
j)risoner is a habitual criminal at the time 
when he is so charged. — R. v. WlNN (1925). 
09 Sol. Jo. 574 ; 19 Cr. App. Rep. 1, C. C. A. 

5355b. - .]— On the charge of being a 

habitual criminal, it is not a conclusive 
defence that accused has done honest work 
since his last- release ; it is for the jury on all 
the facts, including the most recent offence 
proved against him, to say whether lie was, 
at the time of its commission, “ leading 
persistently a dishonest or criminal life.”— 
R. v. La vender (1927), 20 Or. App. Rep. 10, 
O. O. A. 

5357. Acid. Annotation:— Consd. R. v. Norman, 
[1924J 2 K. II. 315. 

6858. Add. Annotation Consd. R. v. Norman, 
11924] 2 K. B. .'115. 

5359a. For the existing paragraph in original 
volume substitute the following paragraph : — 

m j — Where a person who has 

been found to be a habitual criminal A. has 
been sentenced to '"preventive detention 
subsequently commits another crime & a 
notice is served upon him under the above 
sub-sect., the jury are not bound to find 
prisoner to be at the time when the verdict 
is given a habitual criminal In every case 
it is a question of fact for the jury to say 
whether or not prisoner is still a habitual 
criminal, A prisoner is entitled, notwith- 
standing that lie lias previously been found 
to be a habitual criminal A sentenced to 
preventive detention, to call evidence to 
show that be is not at the material time a 
habitual criminal. — R. v. Norman, f!924] 2 
K. R. 315 ; 93 L. J. K. R. 883 ; 131 L. T. 
29; 88 J. P. 125; 40 T. L. K. 693; 08 
Mol. Jo. 814 ; 27 Cox, C. <\ 621 ; 18 Cr. 
App. Rep. 81, 119, C. C. A. 

Annotation •- Retd. R. r. Tyroman (1925), 19 C’r. Ami. 

Jloii. 4. 

5359b. — Conviction remitted.] — 

~ (1) There ought not- to be two indictments 
when all charges may he preferred in one. 

(2) Nothing must be stated in the presence 
of jurors about the allegation of boing a 
habitual criminal until the primary charge is 
disposed of. 

(3) When a conviction as a habitual 

criminal has been remitted in view of the 
opinion of the Ct. of Criminal Appeal, it 
ought not to be alleged against prisoner on 
a subsequent tiial. • 

(4) On tho issue whether prisoner has been 
leading an honest life, no evidence is admis- 
sible of periods or of facts which has not 


been set out in the statutory notice. — R. v . 
Tyreman (1925), 19 Cr. App. Rep. 4, C. C. A. 

5361a. — ■ — Before a sentence of pre- 

ventive detention can be passed three things 
are requisite ; first, that prisoner shall have 
been convicted of being a habitual criminal ; 
secondly, that the ct. shall have taken such 
a view of the substantive crime of which 
prisoner has then been convicted as to think 
it right, by reason of that crime & not for 
any other reason, to pass a sentence of penal 
servitude ; A thirdly, that the ct., in the 
exercise of its independent discretion, shall 
be of opinion that by reason of the criminal 
habits A mode of life of prisoner it is expe- 
dient for the protection of the public that he 
should be kept in detention for a lengthened 
period -of years. Sentence of preventive 
detention quashed where the judge at the 
trial had not exercised such independent 
discretion, but had treated the sentence as 
necessarily following the conviction as a 
habitual criminal. — R. v. PAUL, [1925] 1 

K. R. 77 ; 94 L. ,T. K. B. 63 ; 132 L. T. 159 ; 
88 J. P. 200 ; 41 T. L. R. 35 ; 69 Sol. Jo. 
293 ; 27 Cox, C. C. 660 ; IS Cr. App. Rep. 
128, C. C. A. 

Annotation - Expld. It r. Turnbull (192G), 19 Cr. App 155. 

5369a. - — .] — A term of penal servi- 

tude must not be inflicted, merely to found 
the jurisdiction of the ct. to impose pre- 
ventive detention ; it must be warranted by 
the primary offence. — 11. v. Turnbull (1920), 
19 Cr. App. Rep. 155, C. C. A. 

5372a. .] — K. v. Paul, No. 5361 a, ante. 

5373a. .| -R. r. McCarthy (1910), 4 Cr. App. 

Rep. 198, C. A. 

5398. Add. Annotation : — Dlstd. R. v. Douglas 
(1926), 19 Cr. App. Rep. 11 9. 

5452. Add. Annotation Apld. Freeborn v. Lecm- 
ing (1925), 89 J. P. 179. «* 

: Refd. L< •\ws r. Guest, 

, Watkins /•. Same, Tucker 
v. Crawshm (C\ farthfa) 
(1927), 96 L.'J. K. R. 661. 

5478a. — — .] — (1) In order that a person may be 
convicted under Larceny Act, 1916 (c. 50), 
s. 28 (2), of being “ found by night having in 
his possession without lawful excuse imple- 
ments of housebreaking ”, it must be proved 
that he was found by night, in possession by 
night, of housebreaking implements. Tho 
finding A the possession must both be by 
night, A the possession must be possession 
by a free man. 

(2) Where a person has pleaded “ Not 
guilty ” to an indictment A is about to 
stand his trial, he ought not to be invited to 
plead, in the presence of those who, as jurors, 
will have to try him, to another indictment 
which recites a previous conviction. — It. v . 
Harris (1924), 94 L. J. K. B. 164 ; 132 

L. T. 672 ; 89 J. P. 37 ; 41 T. L. R. 205 ; 
27 Cox, C. C. 746; 18 Cr. App. Rep. 157, 
C. C. A. 


PART XIII. SECT. 6. 

k i. Conviction for assault — May 

.be scntciiccd to wh ij>pi ny . ] — Ma cK a y r. 
I .AMU, [1929] S. C. (,T.) 10.- SCOT. 


PART XIII. SECT. 10. SUB-SECT. 1. 

k L ~ .1 Pltr., after con- 

viction for manslaughter, began an 
action for possession of promises in 
which she A her husband, deft., lived. 


thy property standing in her name A 
being registered under Rou.1 Properly 
Aot : — Ht hi : t hero was no disability or 
incapacit \ of bringing the action, bv 
> irtuo of Forfeiture Act , 1670 (o. 29). 
Z.YWO.TOWSKA V. ZaWOJOWSKV (Man.), 
1 1922 j » W. W. It. 492. — CAN. 

PART XIII. SECT. 11. SUB-SECT. 5. 
5504 i a. .] — Deft, was con- 
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vioted of a bccond oilenco against 
Liquor Licence Act, the only evidence 
of the previous conviction being the 
production of a certificate under tbo 
Act, from which it appeared that a 
person of the same name & address m 
deft, hud been previously convicted 
lieforo the same magistrate: — Held: 
tho ovidcnoo was sufficient. — It. v. 
Atkinson (N.S.) (1910), 44 N. S. It. 
521 ; 9 E. L. It. 212.—CAN. 
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. Cases'5523— 6673a. 


Part XIV. — Appeal to Court of Criminal Appeal. 


5523. Add . Annotation : — Refd. It. r. Birch ' 
(1924), 93 L. J. K. B. 385. I 

5534. Add. Annotation : — Refd. H. r. Cope (1925), I 

94 L. J. K. B. 002. i 

5535. Add. Annotation : -Refd. It. v. TccmIhIc . 
(1927). 91 J. 1\ 184. 

5536a. .] — The ct. will not review a 

summary conviction of an incorrigible rogue, 
but it will insist that quarter sessions, for 
the purpose of sentence, shall hear nothing 
but legal evidence. — R. v. Dean (1924), 18 
Cr. App. Rep. 133, 0. (J. A. ' 

Annotations Refd. K. r. Cope (1925), 94 L. J. K. B. G02 , . 

(1920), 19 I 

Cr. App. Rep. 131, C. C. A. j 

5550. Add. Annotatioyi : - Consd. R. r. Smith, ' 
[1925] 1 K. B. 003. I 

5550a. .] — R. v. Smith, No. ISlOb, ante . 

5572. Add. Annotation : Reid. K.r. I’oitei (1927), 
20 Cr. App. Rep. 55. 1 

5574a. Registrar must be informed at ! 

earliest possible moment.] — When leave is | 
sought to add new grounds of appeal they 
should be communicated to the registrar at I 
the earliest possible moment. — R. r. IJodu- I 
son (1924), 18 Cr. App. Rep. 7, C. C. A. 

5577a. — — - — .] — Substantial particulars 

of misdirection, A of any other objections to 
the summing up, must be included in the 
notice of appeal, or must be sent to the 
registrar with the notice ot appeal. — R. r. 
Caihns (1927), 43 T. L. R. 155 ; 20 Cr. App. 
Rep. 14, C. <J. A. 

5577b. Supplementary grounds When 

allowed.] R. v. Porthk, Ao, 3137.», anti . | 

5585. Add. Annotation : Refd. R. v. Thompson 
(1925), 18 Cr. App. Rep. 107. 

5585a. .] — An applt. may only in exceptional 


circumstances consent by counsel to be 
absent. — R. v. Thompson (1925), 18 Cr. 
App. Rep. 107, C. 0. A. 

5596a. Official transcript of judgment at trial — 
How far binding.] — The et. is bound by the 
official transcript of a judgment of the trial 
cl ., in the absence of evidence of error therein. 
— -R. r. TV1 \ktin (1927), 20 Cr. App. Rep. 
103, C. C. A. 

5604. Add. Annotation : -Refd. R. r. Dorter (1927), 
20 Or. App. Rep. 55. 

5605. Add. Annotation : Refd. R. r. Porter (1927), 
20 (V. App. Rep. 55. 

5607a. .] — In each of the following cases - 

(1) a convict under sentence of penal servi- 
tude A. preventive detention who appeals 
only against the sentence of preventive 
detention ; (2) a prisoner under sentence of 
imprisonment A flogging who appeals only 
against the flogging ; (3) a prisoner under 

sentence of imprisonment A a recommenda- 
tion to deportation who appeals only against 
deportation ; (4) a prisoner under con- 

current sentences oT imprisonment A penal 
servitude who appeals only against the penal 
servitude ; (5) a prisoner under one sentence 
who appeals only against a sentence con- 
secutive thereon — the person appealing is 
an applt. W'ithin Criminal Appeal Act, 1907 
(e. 23), s. 14, A should be treated as such 
pending the determination of his appeal. — 
R. v. Ross, R. v. Friend, R. v. Beattie, 
R. v. Blewei.t.yn, R. v. Young (1924), 131 
\j. T. 20 ; 88 .1. P. 90 ; 40 T. R. It. 017 ; 
27 Cox, C. C. 015; 18 Cr. App. Rep. 55, 
C. C. A. 

5673a. J— The et. will, if it thinks fit, 

hear a plea of insanity even though it was 
not raised at the trial. — R. v. Canham (L925), 
18 Cr. App. Rep. 103, C. C. A. 


PART XIV. SECT. 1, SUB-SECT. 1. 

ti. .] — An appeal lies to the 

Supreme Ct. of Canada under Ciimmal 
Code, h. 1021, read with beet. 1013, oulv 
where a dissenting opinion haH been ex- 
pressed by a member of the ct.of appeal, 
upon a quebtion which that ct. deems a 
question of law At pursuant to its diiec- 
tion. — D avis v. R., [1921] 4 i>. L. It. 
S19 ; 11924] 8. C. R. 522.— CAN. 

a i. .1— R r. Hoik. 1 193b) 

8. C R 4bl , 40 Can. Cum. Can. 1(51. — 
CAN. 

cc i. Effect of rental of pro- 

visions for stating case pi ruling ujrpial. J 
— Where the trial juelge reserved a 
case for the ct., but befoie it came ou J 
for argnmeut, the beets, of the Code 
allowing a stated case were lepealed, 
A the ct. set aside the conviction 
to ordered a new trial:- Held : the 
amendment of the Code did not ubio- 
gatc the rights possessed by pnsoueis 
on the date when they were convicted, 
but such rights must be determined 
under the old A: not undei the new 
provisions of the Code, which were not 
then In force. — It. v. Taylor to Young 
( 1921), 41 Can. Grim. Cas. 212; 5(i 

N. S. R. 500. — CAN. 

ltd. Jury illiyally lonstitutui — Liave 
of Court of Appeal nitissary .] — R. v. 
IIoak, [192 >) 3 lJ. L. It. 887 ; [1925] 
H. C. R. 525 ; 44 Can. Cum. ( as 21 S. 
— CAN. 

5528 i. Certificate granted — Only 
where judge has doubt on case .) — The 
trial judge must have an opinion or 


be In f of tin bl mss of tin appeal upon 
questions of fact or mixed questions of 
luw to fact involved; tho hiu den oi 
him would upixai, the le foie, to be 
grecitei than if ho wen askid to grant 
leave to appeal.- -It. 

11925] 1 1>.L. Jt. 112; [192JJ3 W. \\ . R. 
803.— CAN. 

5528 li. - 7 or ru < 

reitilicato stated geiiciallv iji.m me i 
ease was a tit one for appe al JJild * 
not such a ecititieati uh 15 A 11 (no. 5, 
e. 11, contemplated It. r Non 
\\ 11.1.1 A MHO’S ( 1 92 t ), 5b O L. R. 32. » , 
13 Can. Cum. Cas. 3b 1. CAN. 

5528 ni. tf hit fur upplttubh fit trial 
v ithout /ury | Jt. ?. lives, I193b| 1 
W. W. Jt 321 , 15 Can Cum (as. 

110 , 22 Alta J, Jt ]01 - CAN. 

PART XIV. SECT. 1, SUB-SECT. 2. 

ai. — . ]- W hole it wuh foi tin Dial 

judge to decide whether prisoners 
explanation could leasonabJy lx true, 

A it was to be assumed from the fact 
of his finding prisoner guilty that he 
thought it could not leusonubly be 
tim, in which the ct. coneuncd. - 
IJild: not the function of the <t. to 
retry the ease.— Jt v. Cookie (J92.il, 57 
N. 8. R. 302.— CAN. 

PART XIV. SECT. 1, SUB-SECT. 3. 

se. Jurisdiction of Supreme ('unit of 
Canada— To hear appeal from addition 
to sentence by lower court.) — There ih 
no jurisdiction in the above et. to 
entertain an appeal against an addition 
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te Merit eme by apjxdlato cts., uh undei 
Cmnuial (’ode, b. 1024, the right of 
uppcul is icstiic ted to an appeal uguiiiHt 
the aftlrimmre of a conviction. — boui* 
HAMAH n r. R , [19211 3 1). U. U. J009 ; 
[192 1 J h. C. Jt. 290 , 5 C. R. it. 129. - 
CAN. 

PART XIV. SECT. 2. 

5566 l. Jfisrn lion of 

It is not the practice oi the* Ct oT 
Ciiniinal Appeal to enter turn xn\ 
application ioi an extension of time, 
whe (her to nppl> to the* trial judge leu 
a u it die ate ioi leave to appeal, eu to 
give notice ol appe*al, or to give notice 
oi ai>plieation ten leave* to dppc*al, it 
nppet eloeHiiot.ut t ho t into Ol upplwng 
ml such <*vte nsion of time, Hhovv Unit 
Jie proposes to rely upon grounds oi 
appeal, eu giounds for ajiplj Lng lor 
leuve to uppeal, which are gimmels 
such as can be ente*rtaim*d by the* et 
in the exe lease of it- stututoiv jmis 
diction A.-G. v MMiAW, 11927] 
J. Jt. 503 IR. 

PART XIV. SECT. 5, SUB-SECT. 1 A. 

5630 v. .]— ' The* ct. heating an 

appeal Is not wairantcd m weighing 
probabilities A substituting its view 
for that of the* Jury, to which the 
greatest weight must Htill be* givem- 
R. v. l)i. DituoK, 11924] 4 l). JLi. R. 19b ; 
55 O. L. R. 5X17.— CAN. 

5630 vi. .] — R. v. Uuiikk (1924), 

41 Cun. Crim. Cos. 205. — CAN. 
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5800a. Conflicting medical views.] — The mere fact 
that conflicting medical views of the evidence 
in a case were put before the jury is not a 
ground for granting leave to appeal. — R. v, 
Tiiokne (1925), 69 Sol. Jo. 493 ; 18 Or. 

.App. Rep. 186* C. C. A. 

5802a. Unsatisfactory identification.] — Conviction 
quashed. — R. v. Hitchcock (1926), 19 Or. 
App. Rop. 181, C. O. A. 

5806a. Indictment alleging offence under 

repealed section of statute.] — Where a person 
is convicted on an indictment framed under 
a repealed section of a statute, the Ct. of 
Criminal Appeal will quash the conviction. 
- -K. v . Taylor (1924), 93 L. J. K. B. 912 ; 
88 J. 1>. 162 ; 40 T. L. R. 836 ; 69 Sol. Jo. 
12 ; 22 L. G. R. 681 ; 18 Or. App. Rep. 105, 
O. O. A. 

5850. Add. Annotation : — Refd. R. v. Rice (1927), 
20 Or. App. Rep. 21. 

5850a. .J — The* exercise of the juris- 

diction under Criminal Appeal Act, 1907 
(c. 23), h. 4, depends on the circumstances of 
the particular case, whatever may be the 
opinion of the judge* who tried it.— K. v. 
Rick (1927), 20 Or. App. Rep. 21, C. C. A. 

Annotation : — Refd. It. v. D/nidHon (1927), 20 Cr. App. Jtop. 

00 . 

5850b. .]-— R. v . Davidson, No. 3129b, 

ante, 

5856a. .] — R. v. Richards, No. 0230a, post. 

5856b.- - .] Convict ion quashed on the grounds 
of non-direet ion & oi receipt of inadmissible 
evidence.— R. v. Howahth (1920), 19 Cr. 
App. Rop. 102, C. C. A. 

5856c. — .]- R. v. Berry (1926), 19 Cr. App. 
Rep. 113, C. C. A. 

5870a. .] — Convictions quashed on the 

ground of evidence of previous convictions 


having been wrongly admitted. — R. v. 
Graham, R. v, Anderson (1924), 18 Cr. 
App. Rep. 8, 0. 0. A. 

5873a. ■ 1 1 ■ — R. v, Has lam, No. 2839a, 

ante . 

5877a. .] — R. v. Homer (1926), 19 Cr. 

App. Rep. 118, C. C. A. 

5884. Add, Annotation : — Refd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

5887. Add, Annotations : — Refd. R. v, Dunkley 
(1926), 134 L. T. 632 ; R. v, McLean (1926), 
134 L. T. 640. 

5906. Add, Annotation : — Consd. R. v . Baldwin 
(1925), 133 L. T. 191. 

5926a. .] — R. v, Howarth, No. 5856b, ante, 

5927a. .] — Where the defence is an 

alibi , the jury must be pointedly directed on 
the identification. — R. v, Phillips (1924), 
89 J. P. 16 ; 41 T. L. R. 190 ; 18 Cr. App. Rep. 
161, C. C. A. 

5927b. Direction as to time.] — R. v. Smith, 

No. 6066a, post, 

5927c. .] — Where an alibi is set up as a 

defence, the jury must be directed that if it 
fails they must consider the facts of the case 
on Iheir merits. — It, v, Oiiew (1920), 19 Or. 
App. Rep. 73, C. C. A. 

5929a. .] — When in a trial for larceny 

asportation of documents has been proved, 
there must be a direction whether it took 
place animo furandi or not. — R. v. Jones 
(1925), 19 Cr. App. Rep. 39, C. C. A. 

5932a. By bailee — Intent to defraud.] — R. v, 

Moore, No. 3007a, ante . 

5932b. Breaking & entering — Breaking.] — R. v, 

Lloyd, No. 2839b, ante, 

5932c. .] — On an indictment charging 

breaking & entering, a breaking in law must 


PART XIV. SECT. 6, SUB-SECT. 1. 

•(. In InUind.}— Prat lice & pio- 
c o«l uio, un to appllc utloriH to allow frcBh 
evidence on aupoul, laid down by l bo 
Ct of Criminal Appeal. — A.-U. v. 
MUann, 11 1)27 j 1. It. 603 — 1R. 

PART XIV. SECT. 6, SUB-SECT. 3. 

5740 ill. .] — An application must 

bo refused, where tlio pornon whom it 
was Hought to call had boon present in 
et. at the time of the tual & uvuilablo 
to be called by accused or his counsel 
if they desired to do so.— It. v. Ckonan 
( 1024), 41 Can. Crim. Cos. 320; 67 
N. S. U. 25.— CAN. 

5768 ii. .1 —The defence having 

boon pei mitt ed for the puiposo of 
securing a new tilol to read the affidavit 
of one who it contended should have 
boon called as a witness by tho pi owe* 
oution : — HeUt : tho omission to call 
such witness did not result in such a 
miscarriage of justice, or the possibility 
of it, os to warrant a uew trial. — It. r. 
Gallagher, 11024] 4 D. L. It. 1050; 
3 W. W. It. 357.— CAN. 

sg. No npportuv ity of cross -examiv ing 
former % ritntss on statement at trial.}— 
It. n. Vye (1025), 44 Can. Crim. Cas. 
249 ; [1025] 3 \V. W. It. 100.— CAN. 

PART XIV. SECT. 6, SUB-SECT. 6. 

m. lteod now *' 5793 i.” 

6793 U. .) — 11. v. __ 

(1925), 67 N. S. It. 537 — CAN. 

PART XIV. SECT. 7, SUB-SECT. 1. 

b 1. .J — Deft, was tried on an 

indictment charging commission of an 
offence & was oonvioted of an ** attempt 
to oommit ** that offence : — Held .* the 


evidence was sufficient to sustain the 
verdict, & his appeal must be dismissed. 
— R. v. Ging (1924), 57 N. S. R. 190. 
—CAN. 

b ii. .] — Whore aceusod is 

charged with having committed a erimo 
at a named place in a named county & 
province, & a place with such name is 
reforrod to in the evidenoo at tho trial, 
the fact that there is nothing in the 
evidence to show that the place is 
w ithiusuch county or province : — Held : 
not such an omission as to give ground 
for an appeal. — R. v. Payette, 11926] 
1 D. L. R. 112 ; 11924] 3 W. W. It. 863. 
—CAN. 

biii. .] — When* the Clown’s 

case was founded on tho evidence of a 
very young child, who contradicted 
hoi self on the vital point in the trial, 6c 
on Hcveiul minor matters; — Held : a 
conviction founded on such evidence 
could not 1 m> sustained. — R. v. Gironk 
(1925), 34 B. C. R. 564.— CAN. 

biv. .] — R. v. McKenzie (1926), 

58 N. S. R. 464.— CAN. 

b v. .J — Findings of the ct. or a 

Jury on questions of fact are only to be 
sot aside whore the findings are obvi- 
ously tc palpably wrong, or are un- 
reasonable 6c cannot be supported by 
the evidence. — R. v. M. (1926), 46 Can. 
Crim. Cas. 80 ; 68 N. S. It. 512 —CAN. 

it. Court may reduce sentence — 
Although no appeal from sentence .} — 
It. V. MU6GRAVE (N. S.) (1926), 46 
Con. Crim. Cas. 45. — CAN. 

PART XIV. SECT. 7, SUB-SECT. 4. 

5824 v. .] — R. v, Bkrukr, 

11925] 2 D. L. U. 237 ; 43 Can. Crim. 
Cas. 301.— CAN. 

5824 vi. Defte. wore 

convicted of the offences of conspiring 
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to defiaud a city corpu. of money due 
to tho corpu. for taxes: — Held: an 
inference of guilty knowledge or 
belief could not pioperiy be drawn 
beyond all icasonable doubt, & with 
such degree of ceitainty as would 
warrant the convictions, which were 
accordingly quashed.- -R. v. Epstein, 
K. v. Walker, It. i\ Hpebon (1925), 43 
Can. Crim. Cas. 348 ; 56 O. L. It. 
687.— CAN. 

5824 vii. Deft, was 

convicted of rape : — Held : having 
icgard to the evidence, the verdict was 
unreasonable & could not he supported 
& must ho set aside. — R. e. Hubbby 
(1925), 58 N. S. R. 113.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 5. 

6858 vii a. ti, P. It. v. Chin Chong 
(1921), 29 B. C. R. 627 — CAN. 

s (p. 522) i. Irregularities at 

former trial — Prosecution for perjury .} — 
The ct. can take into consideration 
circumstances & irregularities as to evi- 
dence, which occurred not at the trial, 
the verdict at which is m appeal, but 
at a former trial where the perjury for 
which aocu$ed has been convicted was 
alleged to have been committed. — 
R, v. Cteslenski, [1924] 1 W. W, R. 
82 ; 41 Can. Crim. Cas. 195.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 7.— 
A. (b). 

sh. Bigamy — Felonious intent .1 — 
Where tho trial judgo directed the Jury 
that if accused intended to be married 
a second time, his first wife being 
alive to bis knowledge & tho first 
marriage being a lawful marriage, there 
was felonious intent : — Held : this 
direction was right. — R. v. Kennedy, 
[1923] S. A* S.K* 183.— AUS. 
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be proved, & the jury must be distinctly 
charged on this point. — R. v. Brierley 
( 1924), 18 Cr. App. Rep. 130, O. C. A. 

5938a. — - .] — The gist of the crime of 

obtaining by false pretences is an intent to 
defraud : direction on this point must be 
clear. — R. v. Renton (1925), 19 Cr. App. 
Rep. 33, C. C. A. 

5938b. .] — On a charge of obtaining 

by false pretences there must be a direction 
on the issue of intent. — R. v. Kay (1925), 19 
Cr. App. Rep. 42, C. C. A. 

5959. Add. Annotations : — Consd. R. v. Thorpe 
(1925), 133 L. T. 95. Refd. R. p. Canham 
(1925), 18 Cr. App. Rep. 163. 

5976. Add. Annotation : — Folld. R v . Moore 
(1924), 18 Cr. App. Rep. 29. 

6013. Add. Annotation : — Refd. R. i\ Fisher (1920), 
19 Cr. App. Rep. 100. 

6056. Add. Annotations : — Consd. R. v . Evans 
(1924), 88 J.P. 190. Apld. R. v. Beebe (1925), 
133 L. T. 730. Refd. R. t>. Ross (1924), 18 
Cr. App. Rep. 141 ; R. v. Harris, [1927] 2 
K. B. 587. 

6063. Add. Annotaiion : — Refd. R. v . Roberts & 
Morriss (1920), 134 L. T. 035. 

6066a. Direction that corroboration exists 

not warranted on facts.] — ( 1 ) It is a ground for 
quashing a conviction, if the jury is directed 
that there is corroboration of an accomplice’s 
evidence, when the ct. thinks there is none. 

(2) In dealing with the defence of an alibis 
the ct. of trial ought to direct the jury on any 
part of the period of time which is relevant. 

(3) Without saying that in every case it 
is proper to sentence an accomplice pleading 
guilty before be gives evidence for the Crown, 
it is obvious that where he is not sentenced 
it is more than ever necessary to warn the 
jury about accepting his testimony, because 
his object is to mitigate his own punishment 
(Avory, J.). — R. v. Smith (1924), 18 Cr. App 
Rep. 19, C. C. A. 


6066b. .] — Where the evidence against 

a prisoner is the uncorroborated evidence of 
an accomplice the judge must warn tho jury 
that, while they may convict on such evidence, 
it is always, not generally, dangerous to do so. 
It is wrong for the judge to tell the jury that 
if they are quite certain in such a case that 
the accomplice is telling the truth they ought 
to act on it. — R. v. Beebe (1925), 133 
L. T. 730 ; 89 J. P. 175; 41 T. JL. R. 
035 ; 28 Cox, 0. C. 47 ; 19 Cr. App. Rep. 22, 
C. C. A. 

Annotation Refd. It. v. Uurris, [1927J 2 KL. li. 5b7. 

6067a. .] — Tho correct direction 

on a charge of indecent assault is that it is not 
safe to convict on the uncorroborated evidence 
of prosecutrix, but that tho jury, if they are 
satisfied of her veracity, may, after paying 
attention to that warning, nevertheless 
convict. — R. v. Jones (1925), 19 Cr. App. 
Rep. 40, C. C. A. 

6068a. .] — When consent is 

the defence to a charge of rapo, tho jury must 
be warned of the absence of corroboration of 
the female’s story. — R. v. Saoian (1921), 18 
Cr. App. Rep. 50, C. C. A. 

6069a. .] — When the only 

witness for the. Crown on a charge of larceny 
is tho receiver of tho stolen property, the 
jury should bo warned that they may require 
corroboration. — R. v. Dixon (1925), 19 Or* 
App. Rep. 30, C. C. A. 

6072a. Evidence of young children.] — K. v. 

Marshai.I., No. 3130a, ante. 

6090. Add . Annotation s: — Folld. R. v. Dennis, 
R. v. Parker, [1924] 1 K. B. 807; Apld. R. 
v. Williams (1925), 19 Cr App. Rep. 07. 

6094. Add. Annotation : — Folld. K. v. Hussey (1921), 
18 Cr. App. Rep. 121. 

6136. Add. Annotation : — Refd. R. r. Morter 
(1927), 20 (T. App. Hep. 53. 


PART XIV. SECT. 7, SUB-SECT. 7.— 
C. (a). 

6006 v. — .] — In direct- 

ing tho jury, the judge gave them the 
impression that mere knowledge of the 
crime without any aiding or abetting 
thereof was sufficient to iuako accused 
a principal offender: — Held : a mis- 
direction, & new trial ordered. — It. v. 
Dutchak, [11)24] 4 JL>. L. K. 973. — CAN. 

6016 iv. . J — It was con- 

tended that tho judge misdirected the 
jury in reading to them a sect, of the 
Criminal Code which had been repealed 
before the triak took place : — Held : 
as the sect, in question was simply a 
statement of the common law & could 
not prejudicially affect prisoner, the 
case was within the Code, B. 1014 (c), & 
the objeotion had no effect. — ft. v. 
McLachlan (1623), 56 N. S. It. 413 ; 
41 Can. Crim. Gas. 249. — CAN. 

6016 v. .] — T$ie fact that 

the trial judge in charging the jury 
misstated the law will not, in view of 
his subsequent correction of this 
statement after the jury were called 
back, justify the setting aside of the 
conviction. — Stkele v. It., [19241 4 
D. h. R. 175 ; [1924) 1 W. W. K. 1146. 
— CAN. 

PART XIV. SECT. 7. SUB-SECT. 7.— 
C. (b) i. 

6016 Hi. .] — Where homicide 

was proved U was not denied, but the 
defence of temporary insanity caused 
by intoxicating liquor was set up : — 


Jltld : the omission from the trial 
judge's charge of an instruction that 
accused was entitled to the benefit of 
a reasonable doubt was a substantial 
wrong entitling him to u new trrnl.- 
It. v. PAYKTTE, [1925J 2 W. W. It. 74 7 ; 
44 Cun." dim. Cas. 209 ; 35 B. C. It. 
81.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 7. — 
C. (b) ii. 

d 1. .3 — Tho omission to place 

clearly before tho jury the Jaw an to 
the right of private defence of the 
person, us bearing on tho tacts set up, 
& to direct their attention to < he point 
whether, & iiow far, accused was 
justified in attacking deceased , in 
order to prevent injury to himself : - 
Held: a misdirection vitiating the 
trial. — R. v. Ahehitddin (1920), 1. L. K. 
53 Calc. 980.— IND. 

PART XIV. SECT. 7, SUB-SECT. 8.— A. 

ri. Criminal Code, s. 1002.] — 

Deft, was convicted of having had 
carnal knowledge of a feeble-minded 
girl : — Held : as there was no evidence 
in corroboration, the conviction must 
be quashed. — It. v. Simmh (1921), 43 
Can. Crim. Cas. 28 ; 57 N. 8. It 47C.— 
CAN. 

PART XIV. SECT. 7, SUB-SECT. 8.— B. 

6064 vil. .] — Tho rule as 

to tho danger of convicting upon the 
uncorroborated testimony of an accom- 
plice i a not a strict rule of law, but 
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merely one of piuctieul wisdom 
curofulnebs, 8c the omission of tho trial 
judge to give the cuNtoimny warning, 
even if technically an erioi, does not 
constitute such a miscutriugc ot justice 
or substantial wrong as to vitiate tho 
conviction.- It. v. < 1 a l/laohmi, [1924] 
4 I). L. It. 1059 ; 3 W. W. K. 367.— 
CAN. 

6064 viii. .1 A charge to 

the jur>, that, while it was dangerous 
to. convict on the o\idcnco of an 
accomplice without corroboration, yet 
in this case it was the ’tght \ dut\ oj 
the Jut y, if on t he accomplice's ov idenco 
they lelt no reasonable douhf ot tho 
guilt of accused, to convit I hire • — 
l] ltd: a misdirection. 

If a judge discusses the evidence ol 
an accomplice & points out iIh con 
bisteney, lie should explain to the jmy 
the con sid i rations which prompt an 
accomplice to testify against uecused. 
— U. o. Si.KK, [1926] 1 1). Jv It. 729 ; 15 
Can. (Vim. Cas. 190 ; 5b (). B. it. 313. 
—CAN. 

6064 ix. .1 R. v. bi’AHiUK, 

No. 4960 a IH, ant(.—~ CAN. 

PART XIV. SECT. 7, SUB-SECT. 10. 

a (p. 638) i. One juryman not sworn. 1 
— Where one of the additional panel of 
jurymen summoned, who was present 5c 
answered to his name when first culled 
by the clerk, was not called to bo 
sworn by the clerk who announced 
that tho panel was exhausted, which 
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6152. Add. Citation :—Sl T. L. B. 401. 

6177a. — — .] — Reduction of term of sen- 

tence in order to carry out intention of the 
trial judge. — R. v. Fielder (1926), 135 L. T. 
64 ; 90 J. r. 96 ; 28 Cox, 0. 0. 186 ; 19 Cr. 
A yip. Rep. 87, C. C. A. 

6183a. — - -.J — The ct. will amend an in- 

correct record, though it may not vary the 
sentence. — R. v. Siiarman (1925), 19 Cr. 
App. Rep. 43, C. C. A. 

6186a. — -.J— R. v. Pllley (1926), 19 Cr. 

App. Rep. 101, C. C. A. 

6187a. — - Sentence illegal.]-' — Sentence reduced 
in view of its illegality. — R. v. Jackson 
(1926), 19 Cr. App. Rep. 159, C. C. A. 

6215a. .*]— R. v. Kkade (1927), 20 Cr. 

App. Rep. 60, C. ('.A. 

6230a. Housebreaking — To receiving stolen pro- 
perty.] — (1) Evidence improperly admitted 
at the trial may be a ground for quashing a 
conviction. 

(2) On an indictment charging house- 
breaking, A- knowingly receiving stolen 
property, if the latter coimt was not effective, 
the ct., when quashing the conviction in the 
former, will not substitute a verdict for 
receiving, as applt. was not, in fact, called 
upon to explain his possession. — R. v. 
Richards (1924), 18 Cr. App. Rep. 144, 
C. C. A. 

6234a. — Exclusion of women from Jury.] 

— The discretion which a judge at a trial has 
of excluding women from a jury must be 
exercised judicially, & unless it is shown that 
it has not been so exercised the ct. will not 
order a venire de novo. — R. v. Vaquier (1924), 
18 Cr. App. Rep. 112, C. C. A. 

6234b. — - ----- Denial of right of challenge.] — 
If deft, is wrongfully denied his right to 


challenge, the ct. will award a venire de novo . 
— R. v. Williams (1925), 19 Cr. App. Rep. 
67, C. C. A. 

6237a. .] — R. v Lloyd, No. 2567a, ante . 

6249a. Procedure.] — R. v. Knighton 

(1927), 20 Cr. App. Rep. 45, C. C. A. 

6263. Add. Annotation : — Refd. R. v. Harris, 
Li 927] 2 K. B. 587. 

6271. Before this case insert “ See, also. Crown 
Practice, No. 797a. 

Add. Annotation: — Folld. R. v. Maidstone 
Prison, Ex p. Maguire (1925), 133 L. T. 
710. 

6277. Add. Annotation Mentd. R. v. Cory, [1927] 

1 K. B. 810. 

6284. Add. Annotation : — Refd. R. v. Maidstone 
Prison, Ex p. Maguire (1925), 133 L. T. 710. 
6293a. Order to repair highway — Highway Act, 
1862 (c. 61), s. 18.] — Held: not a judgment 
in a “ criminal cause or matter.” — Lough- 
borough Highway Board v. Curzon (1886), 
17 Q. B. D. 344 ; 55 L. J. M. C. 122 ; 55 
L. T. 50; 50 J. P. 788; 34 W. R. 621 ; 

2 T. L. R. 678, C. A. 

Annotations :■ — Refd. It. i\ Poole Corpn. (1887), 10 Q. B. J>. 
002 , Payne r. Wright (1802), 01 L. J. M. (J. 114. 

6296. Add. Annotations : — Mentd. Russell v. Russell 
(1924), 93 L. J. P. 97 ; Greenway v. A.-G. 
(1927), 41 T. 1,. R. 121. 

6298a. Invalidity of by e-law .J - Applt. was 

charged with frequenting a street for the 
purpose of betting contrary to a bye-law of 
a borough, but the charge was dismissed on 
the ground that the bye-law was ultra vires 
A unreasonable. On a case stated, the High 
Ct. held that the bye-law was valid : — Held : 
this being a “ criminal cause or matter,” 
there was no appeal except for error of law 
apparent on the record. A, even if the 


made it- necessary to secure an 
additional juryman from among tliono 
who hud stood aside : - Held : an 
objection could not ho allowed, as no 
substantial wrong or minrarriago of 
just ioohttd occurred.- -It. r. McLaoiilan 
( 1923). 56 N. 8. It. 413 ; 41 Can. Crim. 
Cub. 249.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 11.— 
E. 

q i. - - A fit r vtryman ctdUd By 

person on pom l. J //< Id : u miscarriage 
of jubtiee. -R. r. McN amaha, (11)261 
I 1). L. It. 880 , (6 (’an. Crim Cum 

2.(0 ; O 0 O. L it .U2 CAN. 

sj. Disqualification of j uror. ] lit Id : 
such disqualification did not can bp a 
imbcamuge of justice.- It. r. Boar, 
1 1025 J 8 1). L. It. 887 ; 11025J 8. C. It. 
525; 44 Can. (‘rim. Cab. 218; raw., 
(10251 2 1>. L. R. 808 ; l J 025 j 2 W . W . 
It. 40 ; 43 (Jan. (Mm. Cub. 402 ; 8,» 
B. C. It. 256. - CAN. 

PART XIV. SECT. 8, SUB-SECT. 1.- A. 

sk. Jurisdiction oj court.] -It. r. 
Fox, It. v. Sansomi. (1025), 4i Cun. 
Cnm. Ca«. 262.— CAN. 

hi. .1 — No definite principle can 

be hud down upon which a ct. of appeal 
hUould proceed in dealing with appeals 
for the reduction of sentences on the 
ground of excessive severity ; all the 
circumstances should be carefully taken 
into account in each instance A full 
consideration given to matters of 
mitigation. — B. v. Fini.iy, (19241 4 
D. L. It. 829 ; 3 W. W. It. 127.— CAN. 

h il. .1 A sentence should be 

intorforod with by a ct. of appeal only 
■whore the trial judge proceeded ou 
some wrong principle or gave too great 
weight to particular cTrcuxnstanoes ; 


the fact that individual members of 
Iho ct. would have imposed a different 
sentence is not sufficient. — It. v. 
GALLAunjcn, [1924] 4 D. L. It. 1059 : 
3 W. W. II. 357.— CAN. 

h iii. .] — In considering the 

adequacy of a sentence, the ct. should 
la' guided by the bamo considerations 
| whether the appeal be taken for the 
'“'"'’Mou or increase of the sentenre.- 
R. v. Hickh, [1925] 2 D. L. It. 1000; 
(19251 1 W. W. It. 1155; 41 Can. 

(Tim. Cas. 13; 19 8osk. L. It. 359. — 
CAN. 

k j. Abortion.] — An appeal by 

of four yours’ imprisonment imposed 
on her on a com let ion for uboitJon, 
dismissed.- It. r. Pk'ICH, (1 925] 4 

1). 1 1. It. 671 ; [19251 3 W. W. It. 434 ; 
3o Man. L. Jt. 299. CAN. 

PART XIV. SECT. 8, SUB-SECT. 1.— B. 

, n i. .]— Whore an Illegal 

j punishment has 1 ___ __ 

1 imprisonment with hard labour where 
hard labour is not authorised for the 
offence in question, tho ct. will not 
exorciso its powers under Criminal 
Code, s. 1124, by striking out the un- 
authorised portion of tho penalty in 
order to uphold the conviction after 
t he illegal punishment has been suffered 
in whole or in part. — It. v. Low 
guoNa. (1924) 3 D. L. It. 666 ; 2 
\V. \V. It. 695 : 33 B. C. It. 522.- -CAN. 

n ii. - / mjn i so nmt nt substitidnl 
Jor Jim - bine inadequate.] ~ 11. r. 
fMYiumiK & ZowATHia (Susk.), (1926J 
3 . \V. It. 458.— CAN. 

n iii. Not after sentence partly 

se/tvd.) — R. v. Nobthup (N. S.) (1926), 
46 Can. Crlm. Cas. 74. — CAN. 
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PART XIV. SECT. 8, SUB-SECT. 1.— C. 

6202 i. Prisoner's state of health.] — 
"While a comict’H physical state may 
bo taken into eousiderat ion in passing 
sentence, yet changes in his health 
thereafter more properly afford ground 
for an application lor the clemency of 
the Crown than for an appeal against 
the sentence. — It. r . Zimmerman, 
11926] 2 W. W. It. 882 : 46 Can. Crim. 
Cas. 78; 37 B. C. It. 277.- CAN. 

PART XIV. SECT. 9. 

6222 i. Carnal knowledge — To in* 
decent assault .J — It. v. Uironk (1925), 
31 B. C. It. 551.— CAN. 

6225 i. Obtaining by false pretences — 
To attempting to obtain.] — Where a 
party has been convicted of obtaining 
goods by false pretences, 6c on the 
lUdictment the jury could have found 
him guilty of some other offence, e.q. 
attempting to obtain. Sc it clearly 
appears by the jury’s finding that they 
must have been satisfied of facts which 
proved him guilty of attempting: — 
Held : a ct. of appeal, instead of allow - 
ing or dismissing the appeal, may sub* 
stitute a verdict of guilty of attempting 
to obtain.— It. t>. McManus, (1924) 3 
D. L. R. 297 ; 42 Can. Crim. Cas. 24S ; 
51 N. B. It. 255.— CAN. 

sa. Breaking fc enter mg dwelling * 
house by day — To stealing in dwelling- 
house .] — It. v. Sam Chin, (1926) 2 
1). L. It. 287 ; 45 Can. Crim. Cas. 291 ; 
36 B. C. It. 397.— CAN. 

sb. Smuggling — Not to attempting to 
smuggle — Latter offence only triable 
summarily.] — It. v. Jobes (N. 8.), 
[1926J 3 £>. L. It. 659 ; 46 Can. Crim. 
Cas. 8.— CAN. 
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bye-law were, on the face of it, invalid, that 
would not be an error of law apparent 
on the record. — B urnett r. Berry (1896), 
60 ,1. P. 550 ; 12 T. h. B. 161 ; 40 Sol. Jo. 
564, C. A. 

Annotations Apld. MoVittie v. Bolton JJ., [19211 W. N. 
149. Refd. Godwin v. Walker (1890), 12 T. L It. 367 ; 
Toalo v. Harris (1896), 60 .T. P. 744 ; Jones v. Walters, 
(1898), 78 L. T. 167 ; Kitson r. Ashe, [1899J 1 Q. B. 425 ; 
White r. Morley, [1899] 2 6. B. 34 ; Thomas r. Sutters, 
[1900] 1 Cli. 10; Sutton Harbour Improvement Co. r. 
Foster (1920), 123 L. T. 549 ; Evert on i\ Walker (1927), 
137 L. T. 591. 

6298b. “Error of law apparent on record. **]- 
Burnett v. Berry, No. 6208a, ante. 


6298c. .1— The effect of Jud. Act, 1873 (c. 66), 

s. 17, A Criminal Appeal Act, 1007 (c. 23), 
t>. 20, is that there is no right of appeal to the 
Ct. of Appeal in a criminal cause or matter, 
even where the error is apparent on the record. 

r. Bolton JJ., [1021] W. N. 

1 10, C. A. 

After this case add the following new 
section : - 

Sect. 15. -APPEALS. 

To House of Lords.] — Sec Part NV. 


Part XV. — Appeal to House of Lords and Judicial 
Committee of the Privy Council. 


6301. Add. Annotations : — to (1) Apld. R. r. i 
Berg, Britt, Carre'* A lanmnies (1027), 26 | 


Cr. App. Hep. 38. Distd. R. r. Ohossliiiv, 
Lucas A Bottom (1027), 26 Cr. App. Hep. 17. 


Part XVI. — Costs, Compensation, Rewards and Restitution. 


6406a. S. 1‘. H. i . IVKynh ovht (1888). 21 Q. B. [). 
101*: 57 I.. .1. M. C. 01; 52 .1. L*. 028; 07 
W. B. 50 ; I T. L. B. 155, 1). 

datum s —Refd. Inkpin r Roll (1922b 
Gonn r Turnbull (192 6, 89 .1 J* Jo .too 


Part XVII. — Offences 

6619. Add. Annotation : -Mentd. H. r. Harris, 
(1027] 2 K. B. 587. 

6722. For “ (1028) ” read “ (1541 ).” 

6723. For “ (1628) ” read “ (1539).” 


6505. Add. Annotations : —Refd. 1 jako v. Simmons, 
[1026] 2 K. B. 51. Mentd. Nanka-Bruce v. 
Commonwealth Trust (1925), 01 Tj. ,J. l\ (\ 
169; (Ireei r. Howns Supply Co., | 10271 2 
K. B. 2s. 


against the Sovereign. 

6726. For “ (1028) ” read “ (1443).’ 

6727. For “ (1628) ” read “ (1404).’ 

6732. For “ (1628) ” read “ (1453).’ 

6733. For “ (1628) ” read “ (1462).’ 


Part XVIII. — Offences against Public Tranquillity. 


6887. Add. Annotation : — Refd. Motor Union 
Insce. v. Boggan (1923), 130 L. T. 688. 

6890. Add. Annotation : — Refd. Jarvis v . Surrey 
County Council, [1925] 1 K. B. 554. 

6931. Add. Annotation : — Refd. Glamorgan County 
Council v. Glasbrook, [1924] 1 K. B. 879. 


6946. Add. Annotation : - Mentd. R. r. Harris, 
[I 927 J 2 K. B. 587. 

7026. Add. Annotation : Refd. Anchor Trust Co. 
v. Bell, LI 026] Ch. 805. 


PART XIV. SECT. 15. 

&I. To Supreme Court — Condition 
pi credent — Certificate — By U'hat court 
yranUd .] — Tho ot . to grant a certificate 
that a decision ot the Ct. of Criminal 
Appeal involveH a point of law of 
exceptional public importance, A that 
it is desirable in the public interest 
that an appeal should be tukon, is 
tho Ct. of Criminal Appeal, A not tho 
Supreme Ct. — A.-U. v. Murray (No. 2), 
[1 92G] I. It. 300. — IR. 

PART XVI. SECT. 1. SUB-SECT. 3. 

6441 i. Costs of defendant on acquitted 
— Libel .] — In Criminal Code. s. 1045, 
tho word “ information ” moans 
“ criminal information,” A a dismissal 
by the magistrate of a charge laid in 
the usual way by information A com- 
plaint is not a ” judgment for deft.” — 
Puczko r. Ciiobotar (B. C.), [1926] 


1 D. L. it. J024 ; [1926] J W. W. It 
379 ; 45 Can. Crim. cas. 2J(J.— CAN. 
PART XVII. SECT. 1, SUB-SECT. 1. 

6515 i. Breach of allegiance to the 
Crown — Status of State possessing 
internal sovereignty .] — The onnie of 
high treason can be committed against 
a State which possesses internal 
sovereignty, even though its external 
powers may be limited in certain 
respects. Tho Govt, of the Union of 
.South Africa, as mandatory of South- 
West Africa, possesses sufficient internal 
sovereignty to warrant a charge of 
high treason against an inhabitant of 
tho mandated territory who takes up 
arras with hostile intent against tho 
Govt, of that territory. — Ii. v. Chris- 
tian, [1924] App. 1). 101.— S. AF. 
PART XVII. SECT. 1, SUB-SECT. 4. 

• i. .] — The crime of treason ih 
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constituted by the perpetration of 
armed attacks upon the State or Govt, 
with hostile intent. The existence or 
otherwise of such hostile intent is to 
be gathered from ail the cireumstn rices 
of the case. Where accused committed 
acts of hostility towards the state hy 
taking up arms with tho express inten- 
tion of coorcing the Govt A enforcing 
tho w'lll of himself A those acting with 
him upon tho Govt. : — Held : accused 
had been properly convicted of treason. 
— It. v. Erasmus, [1923] App. D. 73. — 
S. AF. 


PART XVIII. SECT. 7. 

6821 ii. — - - Meaning of** prize- 
fight ."] — It v. l'LLKEY (1913), 24 

W. L. It. H04 ; 4 W. W. It. 1055 ; 11 
1). L. It. 701 ; 6 Alta. L. It. 103.— 
CAN. 



Cates 7278 — 7878. English and Empire Digest Supplement. 


Part XX. — Offences relating to Administration of Justice. 

7276. Add. Annotation: — Refd. Conn v. Turnbull 7416. Add. Annotation Refd. Conn v. Turnbull 


(1925), 89 J. P. Jo. 300. I 

Part XXI. — Offences relating to 
Punishment of Criminals, 
Process. 

7683. Add. Annotation : — Refd. Glamorgan County 
Council r. Glasbrook, 11924] 1 K. B. 879. 

7685a. Assaulting warder on duty.] — A convict 
who assault b a warder on duty is liable to be 
sentenced by a ct. of summary jurisdiction 
to six months’ hard labour, that being the 


(1925), 89 J. P. Jo. 300. 


Arrest, the Prosecution and 
and the Execution of Civil 


punishment provided by Prevention of 
-Crimes Act, 1871 (c. 112), s. 12, for assaulting 
a constable when in the execution of his duty. 
— Pointing v. Wilson, fl927] l K. B. 382 ; 
90 L. J. K. B. 309 ; 130 L. T. 307 ; 91 J. P. 5 ; 
43 T. L. R. 44 ; 70 Sol. Jo. 1091 ; 28 Cox, 
O. O. 291, I). C. . 


Part XXII. — Offences affecting the Property and 
Prerogative of the Crown. 

7785. Add. Annotation Refd. R. v. Stokes (1925), 134 L. T. 479. 


Part XXIV. — Offences on the High Seas. 

7864. Citation Delete 33 J. F. 791. 7873. Add Annotation .-—Reid. Re Letters Patent 

7866. A tht. Annotation: — Retd. Commercial & No. 139,207, Re Carbonit Akt., [1924J 2 Ch. 

Instates Co. of Bgypt v . Board of Trade, 53. 

11925] 1 K. B. 271. 


PART XX. SECT. 2, SUB-SECT. 5.- A. 

r i. - - — Absence of crammer - 
Eailurc to tilt affidavit. J- -An examina- 
tion for discovery in a county ot. 
notion not comluctoil in the prohenoo of 
the deputy clork is not an examination 
taken pursuant to County Ctw. Act, 
K. S. M., 191.1 (c. 4 1), A perjury cloen 
not lie against the person examined, 
even though the weirs. agreed that the 
dork need not remain during the 
examination. 

The fact that no affidavit waa filed 
prior to hucIi cvummatiou it. not a bar 
to a prosecution for perjury, whore 
accused voluntanly agreed to submit to 
At attended the exandnution At was 
aworu Ar examined.— U. c. Allen. 
110*20] I 1>. h. It. ft 7 ; [19251 1 W. W. It. 
718; 43 Can. Ctim. Cuh. 118. — CAN. 

Y ii. N. 7\ It. v. KolILL (Saak.), 
(1020). 40 Can. i rim Cos. 279 ; 11920) 
aw. \V. K. 178. CAN. 


PART XX. SECT. 2, SUB-SECT. '7. 

si. — . — — R. v. Fr.iutisii At 

I)w Va^sk (1920), 58 N. S. R. 970. - 

CAN. 


PART XX. SECT. 2, SUB-SECT. 8.— A. 

a i. Witness protected by Em - 

denct Act , 1912 (c. 27).]- Evidence 
given at u trial at which the witness ifi 
granted the protoot ion of Canada 
Evidence Act. 1912, 1 r not receivable 
against him on a prosecution for per- 
jury on other occasions, c.g.> on an 


inquest & preliminary hearing. — It. r. 
Kkuhciikovski, [192.0] 2 D. L. It. 107 ; 
[1920] 1 W. W. H. 420 ; 43 Can. Crim. 
Cos. 299.— CAN. 

PART XX. SECT. 2. SUB-SECT. 8.— C. 

t j. Copy of affidavit.] — Where 

deft, was charged with making a false 
affidavit in the United states of 
Amoiica : — Held : a copy of the false 
allidavit duly authenticated by a 
witness oulled before the judge was 
lightly admit ted.- -United States v. 
Snyder. 119251 1 D. Jj. R. 200 ; 43 
Can. Crim. Cus. 092 ; 57 N. S. R. 421. 
— CAN. 

PART XX. SECT. 2, SUB-SECT. 11. 

sd. Evidt net— Of falsity of state- 
mud — ('orrobation unnecessary.) — R. v. 
Mc'Bkti], [1920] 2 V. L. R. 801 ; [1926] 
1 W. W. R. 931 ; 40 Can. Crim. Cas. 
307 ; 22 Alta. L. R. 222. — CAN. 

PART XX. SECT. 2. SUB-SECT. 12.— C. 

ml. ; Affidavit reguired'by foreign 

law.] — Where deft, was charged with 
making in America a false affidavit, 
which affidavit was required by Ameri- 
can law : Held : notwithstanding 
the affidavit had not been made in a 
judicial proceeding, the crime charged 
constituted perjury under the law of 
Canada. — United States v. Snyder, 
[1925] 1 r>. L. R. 200 ; 43 Can. Ciim. 
Cos. 92 ; 57 N. S. R. 421.— CAN. 
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PART XXI. SECT. 4. 

1 1. .] — A search warrant 

issued under Liquor Act, 1922. a. 90, 
docs not authorise the constable, who 
suspects that a person is leaving the 

P remises with liquor, w r ben no liquor 
as been found on the premises, to 
follow him & forcibly bring him back 
to the premises where the search is 
being made. If in doing so ho is 
assaulted by such person, the latter 
cannot be convicted of assaulting the 
constable while acting in the discharge 
of his duty under the search warrant. 
— K. v. Diamond, 11924J 1 D. L. R. 
1033 ; 1 W. W. R. 444 ; 42 Can. Crim. 
Cas. 90 ; 20 Alta. L. R. 60.— CAN. 

PART XXII. SECT. 4. 

sf. What constitutes smuggling — 
Customs Act , 8. 206.1 — R. v. Mayall 
(1926), 45 Can. Crim. Cas. 366 ; 37 
B. C. IL 2X1— CAN. 

•g. .] R. t>. Jobrs (N. S.), 

[1926] 3 D. L. R. 659 ; 46 Can. Crim. 
Cas. 8. — CAN. 

■h. Burden of proof — That goods 
imported legally — On accused.) — Re R. 
r. McKenzie (1926), 45 Can. Crim. Cas. 
144 ; 58 N. S. R. 313.— CAN. 

sj. Indictment for ’ smuggling — No 
potter to substitute conviction for 
attempting to smuggle — Latter offence 
only triable summarily .] — R. v. Job kb 
(N. 8.), [1926] 3 D. L. R. 659; 46 
. Cas. 8.— CAN. 



VoL XV. — Criminal Law. Cases 7899 — 8199. 

Part XXV. — Offences relating to Foreign Nations. 

7899. Add. Annotation : — Reid. Browning v. Crumlin Valley Collieries, [1920] 1 K. B. 522. 


Part XXVII.— Offences 

7979. Add. Annotation: — Mentd. Perlak Petroleum 

Maatschappij v. Deen, [1924] 1 K. B. 

111 . 

7980. Add. Annotation Reid. R. v. Moscovitcli 
(1927), 44 T. L. R. 4. 

7989a. .] — On an indictment for bigamy the 

validity of a foreign marriage 1 must be proved 
by the evidence of a professional lawyer, 
or of a person who is to be deemed by reason 
of 'his office t-o bo skilled in the law of the 
country where it was celebrated. — R. v. 
Moscovitch (1927), 44 T. R. R. 4, D. C. 

8026. A dd. Annotation : — Refd. R. v. Denyer, 
[1926] 2 K. B. 258. 


relating to Marriage. 

8031. Add. Annotation: — Refd. R. v. Moscovitcli 
(1927), 44 T. 1 j. R. 4. 

8035. Add. Citation : sub nom. Sugden v. 
Lolley, 2 Cl. A Fin. 567, n. 

Add. Annotation : - Mentd. Salvesen (or von 
lorang) v. Austrian Property Administrator, 
[1927] A. V. 611. 

8036. Add. Annotation : Mentd. Salvesen (or von 
Lorang) a. Austrian Property Administrator, 
[1927] A. O. 611. 

8038. Add. Annotation : — Refd. R. v. Denyer, 
[1926] 2 K. B. 258. 


Part XXVI 1 1. — Offences against Decency and Morality. 

8110. Add. Annotation: — Refd. R. v. Bailey, [1924] 

2 K. B. 300. 8129. Add. Annotation : Refd. R. r. Borg, Britt, 

8128a. What Is disorderly house.]— R. v. Ca-rr^ Ac Rummies (1927), 20 Or. App. Hep. 

Behg, Bhitt, CAiinti Ar Lummies, No. 4222a, ^ s * 

ante. 


Part XXIX. — Offences affecting Public Health, Safety and 

Convenience. 


Sect. 2. — OFFENCES BY INNKEEPERS. 

(Vol. XV., p. 761). 

Alter this sect, add t he following now sect. : — 


Sect. 3.— DANGEROUS DRUGS. 

See Food & Duuos, Vol. XXV., pp. 115, 110, 
No. 388, <S.\ qenerally. Medicine k> Pjiakmacy. 


PART XXVII. SECT. 1, SUB-SECT. 1.— 
A. 

7956 li. .]— On an 

indictment for bigamy the first 
marriage must bo strictly proved, but 
whore the person charged bos pleaded 
guilty, it is an admission that strict 
proof of the marriago can bo made Sc 
precludes the necessity for proof. — 
It. v. Roop, [1924] 3 D. L. It. 985 ; 57 
N. S. It. 325.— CAN. 

PART XXVII. SECT. 1, SUB-SECT. 3.— 
C. 

p i. .] — Accused & his wife were 

Roman Catholics ; they had never 
lived together, as accused left for active 
service immediately after the marriage. 
On his return he informed the pnest 
who had performed the ceremony 
that ho & his wife were first cousins, 
& asked whether the marriage was 
valid. The priest replied that in the 


eyes of the Church the marriage was 
null & void, Sc as though it had never 
taken place. Accused, honestly believ- 
ing ho was free, went through the form 
of marriage with anot her woman - 
Held : accused had boon under no 
unstake of law, & was rightly con- 
victed. — R. v. Kennedy, [1923] S. A. 
H. It. 183.— AUS. 

PART XXVII. SECT. 1, SUB-SECT. 3.— 

D. 

8038 i. Effect of mistaken belief.] - It 
ib a defence in law to a charge of 
bigamy that prisoner, at the time of the 
alleged bigamous marn&ge, believed, 
in good faith Sc on reasonable grounds, 
that he had been divorced from the 
bond of his first marriage, if in fact be 
had not been divorced. — R. v. Oahh- 
WELL, [1929] N. Z. Li. R. 321.— N.Z. 
PART XXVIII. SECT. 6, SUB-SECT. 1. 

— B. 

r (p. 755) i. .] — During a period 


of six woeks piostitutes resorted to a 
furnished flat, of which two men wore 
the tenants Sc occupiers. Some of 
them went on tbo invitation of the 
tenants, others were taken by friends 
of the tenants, with their knowledge 
& consent : — Held : T the prostitution 
had been with the occupiers of the 
fiat only, no olTcnee would have been 
committed, m inspect that the 
occupiers could not “ permit ” their 
own acts; Sc it was immaterial that 
no profit was made by accused. 
— GmoAWA'l v. Stkatheicn, [19251 
S. C. (J.) 31— SCOT. 

h (p 75) i. (inn ssioa of “ ft noun 

inuly .*' J -A conviction which does not 
state that uooused “ knowing!) " per- 
mitted hiH premises to Im used for the 
illegal purpose described, ih materially 
de fective. - I?, v. Ito/osovvHKi, 11926] 

1 1). L. K. 732; 1 1 92b | 1 W. W. K. 
241; 45 Can. Cum. Cuh. |93 ; 36 

U. C. R. 327.- CAN. 
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Cases 8196 — 8872a. 


English and Empire Digest Supplement. 


Part XXXI. — Offences 

8195. Add. Annotations : — Apld. Reynolds v. Ship- 
ping Federation, [1924] 1 Ch. 28. Consd. Sorrell 
v. Smith, [1925] A. C. 700. Refd. Brimelow 
v. Oasson, [1924] 1 Ch. 302 ; Sorrell v. 
Smith, [1924] 1 Ch. 508 ; Thompson v . British 
Medical Assocn., [1924] A. C. 764 ; British 
Oxygen Co. v. Liquid Air, [1925] Ch. 383. 

8198. Add. Annotations : — Distd. Reynolds v. 


relating to Trade. 

Shipping Federation, [1924] 1 Ch. 28. Consd. 
Sorrell v. Smith, [1925] A. C. 700. Refd. 
Brimelow v. Casson, [1924] 1 Ch. 302 ; 
Or. W. K. v. Dunlop Rubber Co (1926), 
42 T. L. R. 376. 

8219. Add. Annotations : — As to (1) Apld. Pointon 
Cox (1926), 136 L. T. 506. As to (2) Consd. 
Pointon v. Cox (1926), 136 L. T. 506. 


Part XXXIII. — Offences against the Person. 


8247 .Add. Annotation : — Consd. R. v Bateman 
(1925), 94 L. J. K. B. 791. 

8266a. “Newly-born ” child.] — (1) Applt. was 
charged with the murder of her child, who had 
been born on Aug. 19, 1027, & had been 
strangled by her on Sept. 21,1 927. The trial 
judge held that there was no evidence to go 
to the jury that the child was “ newly- 
born ” within Infanticide Act, 1922 (c. 18), 
s. 1 (2) : -Held : that ruling was correct. 

(2) Observations on the form of statements 
made by accused persons while under arrest. 
— R. v. O’Donouhujc (1927), 91 .1. I>. 199; 

T. L. U. 51 ; 71 Sol. .lo. 897, C. (J. A. 

8284. Add. Annotations : — Consd. Williams v. 
Guest, Keen & Nittlefolds, 11920) 1 K. B. 
197. Refd. Carr v. Poll: of Glasgow (1923), 
10 B. W. C. O. 331 ; Hutchinson v. Rivet on 
Park Colliery Co., [1920] 1 X. B. 279. 

8338. Add. Annotations Consd. R. r. Thorne 
T* T. 05. Hefd. I(. r. Omham 
(1925), 18 Or. App. Rep. 103. 


PART XXXIII. SECT, 1, SUB-SECT. 1. 
— A. 

~ J “ ' — * . 1 — H.M. Aj>vo- 

SCOT. W * ‘ AVAUK ’ *9.— 


PART XXXIII. SECT. 1, SUB-SECT 1 
- F. (a). ’ ' 

8312 i. /Provocation answered by use 
of weapon.] — Appot., who had grounds 
of suspicion that Ins wife had mis- 
COUt \ uo j e ' i herself with another man, 
stabbed her m the legs & lower part 
of the body with a long knife, causing 
» tw death m a few minutes ; 

— Held : an application for leave to 
appeal from a conviction for murder 
must, bo dismissed.— R. r. r 
1 1925] App. I). 1 GO.— S. AF. 

PART XXXUI. SECT. 1, SUB-SECT. 1. 

t ?, A““r“-V' T,UJ f«et that while a 
child is flouting its father’s authority 
its mother “ eggs it, on ” may bo found 
to const, it ut o jirovocatiou within 
Criminal Code, s. 201, under which 
culpable homicide, which would other- 
wise bo murder, may be reduced to 
niaiiHl aught, ci.- It. r. Payf/itk, [10201 
* H7 ; 44 Can. Crim. Cas. 

209 ; 35 B. C. It. 81. — CAN. 


PART XXXIII. SECT. 1, SUB-SECT 1. 
H. (a). 

(.as. JJU ; 0 7 s. It. 513 - CAN. 

PART XXXIII. SECT, 1, SUB-SECT. 1 
— N. (a). 

8584 iii. m j Chris- 

tian Science practitioner who gave 
™l ck < ‘, lll . d ‘ absent treatment,*’ i.c. 
prayer, but who prescribed no mediome 
or other treatment,, Ac who was not, 
shown to have advised the parents not 
;V l ^9 in a physician or to have aided, 
abetted or counselled them to abstain 
Providing proper medical attend- 
0,100 f . or % the ebild Held : wrongly 
lonvictcd of manslaughter of the 
v ‘ 1 1 925 J 3 1). L. It. 

447 ; [1925) 2 \V. \V. It. 545 : 44 Can. 
CHm. (an. , o ; 35 Man. L. It. 161. — 

PART XXXIII. SECT. 1, SUB-SECT. 1 * 
“* N. (c) i. 

I Must be calculated to endanger 

| 1 1 fc. ] -Criminal Code, s. 247, attaches 
no criminal responsibility to the mere 
omission, without lawful excuse, to 
porforin the dutj of taking reasonable 
precaution* against & of using reason - 
8}?5 0 corp to uyoid endangering human 
mo. lo entail criinmal responsibility 
there must be some physical conse- 
quenocs resulting from such omission • 
the danger itself i8 not a consqguonoe 
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8640. Add. Annotation : — Refd* James v. British 
General Insoe., [1927] 2 K. B. 311. . 

8645. Add. Annotation : — Refd. Pratt v. Patrick, 
[1924] 1 K. B. 488. 

8665. Add. Annotation — Consd* R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8666. Add. Annotation : — Consd. R. v. Bateman 
(1925), 9d L. J. X. B. 791. 

8666a. S. 1\ R. v. Markuss (1864), 4 F. A F. 356. 

^.In notation •- Refd. It. v. Bn toman (1925), 91 L. J. K. B. 

791. 

8667. Add. Annotation: — Consd. It. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8668. Add. Annotation : — Consd. R. v. Bateman 
(1925), 94 h. J. K. B. 791. 

8672a. -- — .) — Where a doctor is consulted, 

as possessing medical skill & knowledge, by or 
un behalf of a patient he owes a duty to that 
patient to use due caution in undertaking the 
treatment. If he accepts the responsibility 
A undertakes the treatment & the patient 
submits to his direction & treatment accord- 
ingiy he owes a duty to the patient to use a 
lair & reasonable degree of diligence, care, 
knowledge, skill, & caution in administering 
the treatment. To support an indictment 


MoIVlt. ^CAN.’’ - (3923) ’ 

PART XXXIII. SECT^l, SUB-SECT. 1. 

8639 iv. - - .] — Where accused, 
driving a motor ear at night, entered 
a road which being under repairs was 
closed to traflle & ran ovw & jdUed 
two coolies. Who woro sleeping on the 
rood with their bodies completely 
covered up, except for their faces 
lltld: accused ivas not guilty of 
causing death by a rash Ac negligent 
act. — Smith v. it. (1925), 1. L R vt 
Calc. 333.- IND. 06 

8639 v. — - Gross negligence or 
wanton misconduct necessary. 1 — R « 
Ureism*.\, 11926] 4 I), h. Ii. 738 .' 45 
— CAN U * ^ 172 ; ™ °' L * h. 156. 

. ® 639 *}• 1 — A direction to the 

which sufficiently brought to 
their mind the diflercuce betw^n the 
quantum of negligence required to bo 
f < )l W l in 0 c . lvii ^ a criminal trial : — 

S a/k 8 U i! V ' H -' I,U * C1 

8639 vii. .]— Tho test- of negli- 
gence to be applied in criminal trials 
is the same us that applied in civil 
cast's, namely, the standard of skill Ac 
care which would be observed br a 
reasonable man. — R. v. Meiiung, [ 1907 1 
App. J). 41.— S. AF. “ * 



Vol. XV.— Criminal Law. Cases 8672a— 9380a 


for the manslaughter of a patient, however, 
the prosecution must satisfy the jury that the 
negligence or incompetence of the doctor 
went beyond a mere matter of compensation 
& showed such disregard for the life & safety 
of the patient as to amount to a crime against 
the State & conduct deserving punishment. — 
R. v. Bateman (1925), 94 L. J. K. B. 791 ; 
188 L. T. 730 ; 89 J. P. 162 ; 41 T. L. R. 
557 i 69 Sol. Jo. 622 ; 28 Cox, C. 0. 33 ; 
19 Or. Appi Rep. 8, 0. C. A. 

8674. Add. Annotation : — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8676. Add. Annotation : — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8677. Add. Annotation : — Consd. R. v. Bateman 
(1025), 94 L. J. K. B. 791. 

8679. Add. Annotation : — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8680. Add. Annotation : — Consd* R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8681. Add. Annotation: — Consd. R. v. Bateman 
(1925), 94 Li. J. K. B. 791. 

8682. Add. Annotation : — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

: — Consd. R. v. Bateman 
C. B. 791. 

8688. Add. Annotation : — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8793a. .] — (1) The question whether 

or not a statement made by a person on whom 
a fatal attack has been made is a dying 
declaration, i.e. whether or not it has been 
made by that person while in a hopeless & 
settled anticipation of immediate dissolution, 
is for 4>he judge at the trial of the person 
charged with the murder or manslaughter 
of the person in question &, to answer it, all 
the circumstances of each case must be 
regarded. 

(2) Rules as to questions by police officers 
to detained persons commented on. — R. v. 


Booker (1924), 88 J. P. 75 ; 18 Or. App. 
Rep. 47, O. O. A. 

8927. Add. Annotation : — Refd. R. v. Punch (1927), 
20 Or. App. Rep. 18. 

9023ft. Within Children Act, 1908 (o. 67), 8. 12 (1).] 
— An assault within the above sect, must be 
.one which is likely to cause unnecessary 
suffering or injury to the health of the child. 

Applt. » who was the stepfather, & had 
the custody or care, of a girl of eleven years of 
age, was charged under the above sect, with 
wilfully assaulting the girl in a manner likely 
to cause her unnecessary suffering. The 
evidence of the girl was that applt. com- 
mitted acts of indecency, not to her, but in 
her presence, & that when she screamed he 
put his hand over her mouth : — Held : this 
was not an assault within the sect. — R. v. 
Hatton, [1925] 2 K. B. 322 ; 04 L. J. K. B. 
803 ; 133 L. T. 735; 89 J. P. 164; 41 
T. L. R. 637 ; 28 Cox, C. C. 43 ; 19 Cr. App. 
Rep. 29, C. C. A. 

9036. Add. Annotation: — Refd. Gayler & Pope v . 
Davies, [1924] 2 K. B. 75. 

9103a. .] — The old law that the owner of 

a house, or members of his family, may kill 
a trespasser who would forcibly dispossess 
him of the house, although such householder, 
or members of his family, has not previously 
retreated until no means of escaping his 
assailant are left to him, has not been amended 
or modified by modem practice. — R. v. 
IIussey (1924), 89 J. P. 28 ; 41 T. L. R. 
205 ; 18 Cr. App. Rep. 160, C. C. A. 

9101. Add. Annotations: — Mentd. Britannia Hy- 
gienic Laundry Co. v. Thomycroft (1925), 
94 L. J. K. B. 858 ; The Paludina, [1925] P. 
40. 

9311. Add. Annotation : — Consd. lie Stollery, Weir 
v. Treasury Solicitor, [1920] Ch. 284. 

9320a. .] — In charges of sexual offences 

corroboration of the testimony of prosecutrix 


PART XXX11I. SECT. 1, SUB-SECT. 1. 

— O. ( g ). 

8694 v. .]— R.r. Chotkm (1024), 

42 Cuu. Crim. Cos. 156.— CAN. 

PART XXXIII. SECT. 1, SUB-SECT. 1. 
—Q. (b) i. 

• i. .1 — In a murder trial 

where the victim *8 throat had been cut 
ho that he was unable to speak, evi- 
dence of questions put to deceased by 
the prosecution ’b witnesses Sc answers 
giving by nodding the head Sc making 
bigns, amount to “ verbal state- 
ments ” under Evidence Act, s. 32, & 
are admissible os a dying declaration. 
— Hanoa v. It. (1924), I. L. It. 5 Lab. 
30.).— IND. 


PART XXXIII. SECT. 1, SUB-SECT. 1. 

— Q. (b) iii. 

8741 xix. — — .] — A native when 
dying from injuries inflicted upon 
him said that he was “ dead ” or had 
been “ killed.” He then sent for his 
children & relatives, but did not take 
farewell of them, saying that he 
would say more when tbepain allowed 
or when he was better. lift then mode 
a statement inoulputing applt. : — 
Held : deceased when he made the 
statement had not a settled hopeless 
expectation of death. Sc the statement 
should not have been admitted in 
evidence as a dying declaration. — B. 
r. NQCOBO. [1925] App. D. 561.— 
S. AF. 

8746 S» M'nst believe death tn be 


immintnt. 1 — A statement made when 
deeoosed hail no oxp(*etation of death, 
hut confirmed when he had a belief in 
Impending death : — lit Id : admissible. 
— Dedoiitoli v. R., | ] 926] 1 J). L. it. 
722 ; 11926] R. C. R. 492 ; 46 (’an. 
Crim. Ceh. 115.— CAN. 


PART XXXIII. SECT. 6, SUB-SECT. 1. 
— D. 


»q. Meaning of “ actual bodily 
harm.” I — The above words in sect. 
295 of the (’ode moan little, if anything, 
more than “ battery.” — Jt. v. Trkheunk 
( 1926), 45 Can. Crim. CttB. 270 ; 58 
O. L. R. 634.— CAN. 


PART XXXIII. SECT. 9. 

sa. Injury caused in attempting lo 
slop breach of peace. ] — A person using 
the force necessary to prevent a con- 
tinuance or renewal of a breach of the 
peace, & struck by the party he waB 
attempting to control : — Held : Justi- 
fied in striking back. — It. v. M anson 
(1925), 43 Can. Crim. Cas. 30; 11925] 
1 W. W. R. 671.— CAN. 


PART XXXIII. SECT. 13, SUB-SECT. 1. 
— D. 


9281 i. Consent obtained by fraud — 
What amounts to fraud .} — Cohabitation 
following a feigned marriage is not rape 
under the law of Canada. It cannot 
bo said as a general proposition, with 
regard to rape, that fraud vitiates con- 
sent. The only aorta of fraud which 
destroy the effect of a woman ’s consent 
are frauds as to the nature of the act 
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its<_ *f or os to tho identity of tho person 
how docs tho act. — P eople op Cali- 
fornia State v. Hkinnkr, [1924] 2 
W. W. R. 209 ; 33 B. C. R. 555.— 

CAN. 

o. For " c. By misrepresentation or 
fraud — Personation of husband ” road 
” 9295 i. Conditions negaiiving con- 
sent — Personation of husband.* * 

d. Road now " 9295 Ji.” 

9295 iii. What amounts to 

— Not obtaining consent by feigned 
marriage.] — People op California 
v. Skinner, [1924] 2 'V. W. R. 209 ; 
33 B. C. R. 555.— CAN. 

9295 iv. Former husband.] 

— Jhld : an indictment foi rape was 
relevant which boic that the woman 
was the wife of a second husband who 
was alive, while the person said to bo 
personated was tho woman’s former 
husband who hail been officially re- 
ported as killed in action.— “if. M. 
Advocate v. Montgomery, [1926] 
S. c. (J.) 2.— SCOT. 


PART XXXIII. SECT. 13, SUB-SECT. 1. 

— E. 

9307 i. What amounts to corrobora- 
tion.] — Evidence of a witness that 
he saw accused & the girl leave a 
dance hall under suspicious circum- 
stances at 11.30 on the night of tho 
alleged seduction amounts to corro- 
boration so as to justify the charge 
going to the jury. — Steele v. R., [ 1 924] 
4 D. L. R. 175; [1924] 1 W. W. R. 
1146.- CAN. 
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is not in law essential, but is in practice 
required. 

If, on the trial of such a charge, there is 
corroboration on one count referring to one 
date, but there is none on another about 
another date, & the ct. rejects the corrobora- 
tion on the former, it being possible that the 
jury gave credit to it on both counts, it may 
quash a conviction on both. — R. v. Berry 
(1924), 18. Or. App. Rep. 05, O. C. A. 

9320b. What amounts to corroboration.] — The 
mere fact that the accused preserves a letter 
written to him by prosecutrix of a charge of 
a sexual offence is not corroboration of her 
evidence : nor is his mere silence when he 
is charged with the offence. — R. v. Marsh 
(1925), 19 Or. App. Rep. 27, C. C. A. 

9336. Add. Annotation : — Refd. R. v. Mosley, 
11924] 2 K. B. 187. 

9340. Add. Annotation : — Refd. R. v. Roberts & 
Morriss (1920), 131 L. T. 035. 

9399a. .] — ltesp. married his wife in 

1910 & a child was born in 1917. In 1920 
rosp. entered into a written separation agree- 
ment with his wife, whereby resp. was to pay 
his wife 25*. a week & his wife was to maintain 
herself & the child, of which she was to have 


the sole custody & control without any 
interference by resp., but resp. was entitled 
to have reasonable access to the child. Resp 
failed to make the payments under the agree- 
ment & fell into arrears to the amount of 
about £100. An information was preferred 
against resp for neglecting the child in a 
manner likely to cause her unnecessary 
suffering or injury to her health, contrary to 
Children Act, 1908 (c. 67) : — Held : the fact 
of the separation agreement, without regard 
to the way in which its obligations had been 
performed, did not get rid of the legal 
presumption that resp. had the custody of 
the child, & the case must be remitted to the 
justices to decide whether in fact resp. had 
wilfully neglected the child in the manner 
alleged. — Brooks v . Blount, [1923] 1 K. B. 
257 ; 92 L. J. K. B. 302 ; 128 L. T. 007 ; 


9458. Add. Annotation : — Refd. R. v. Denyer, 
[1920] 2 K. B. 258. 

9463. Add. Annotation : — Mentd. Cleghom v. 

Oldham (1927), 43 T. L. R. 405. 

9488. Add. Annotation : — As to (1) Refd. Pointon 
v. Cox (1920), 130 L. T. 500. 


Part XXXIV. — Offences against Property. 


9498. Add. Annotation Refd. Lake v. Simmons, 
|1920] 1 K. B. 300. 

9499. Add. Annotations Refd. Lake v. Simmons, 

[ 1 920 1 2 K. B. 51 ; Lowthcr v. Harris (1920), 
43 T. L. R. 21. 

9500. Add. Annotations : — Refd. Lake v. Simmons 
(1920), 95 L. .L K. H. 580 ; Lowthcr v. Harris 
(1920), 43 T. L. JL 24. 

Add. Annotations: Consd. Lowthcr v. 
Harris (1920), 43 T. L. R. 21; Lake v. 
Simmons, [1927] A. C. 487. 

Ail cr this case add “ Sec, also , Insur- 
ance, Vol. XXIX., p. 417, No. 3258.” 

9553. Add. A nnotation Refd. Lake v. Simmons I 
(1920), 95 L. J. K. B. 580. 

9557. Add. Atmotation : Refd. R. v. Fisher (1920), 
19 Cr. App. Hep. 100. 

9614a. .] - R. v. Hughes, No. 2219a, ante. 

9702a. S. J*. U. a. Banks (1821), Russ. & Ry. 441, 
C. C. R. 

Annotation : Held. R r. SI car U818), 1 Don. 349. 


9769. Add. Annotations : — Refd. Jones v. Waring 
& Gillow, [1926] A. C. 670. Mentd. Common- 
wealth Trust v. Akotey (1925), 94 L. J. P. C. 
107. 

9773a. .] — Where a clerk or servant, who has 

the mere custody of goods, disposes of them 
for his own benefit, A in a manner alien from 
the purposes for which he was intrusted with 
them, he is guilty of larceny. — R. v. Robinson 
(1810), 4 J. P. 020. 

9952. Read now “ 9955.” 

9954. Read now “ 9952.” 

9955. Read now “ 9958.” 

9956. Read now “ 9954. 

10.115. Add. Annotation Mentd. R. v. Porter 
(1927), 20 Cr. App. Rep. 55. 

10.116. Add. Citations .*—93 L. J. K. B. 236 ; 130 
L. T. 320 ; 68 Sol. Jo. 389 ; 27 Cox, C. C. 
579. 

Add. Annotation : — Consd. R. v. Hughes 
(1927), 130 L. T. 071. 


PART XXXIII. SECT. 14, SUB-SECT. 1. 

— A. 

q 1. A person Laving a 

domicil out of Canada, 'who leaves Lin 
family in Canada without means, may 
lie convicted of falling to support ln« 
Jumily in Cauudn. — It. v. Scott (1925), 
44 Can. Orirn. Cas. 117.— CAN. 

PART XXXIII. SECT. 21. 

»d. Of vrife children — Genuine 

inability to ]trovuie iicccssaries. 1— H eld : 
a “ lawful excuse. ” — K. r. Bunting 
(192(1), 46 Cau. Crim. Cas. 133; 38 
O. JL. It. 373.— CAN. 

PART XXXIV. SECT. 1, SUB-SECT. 6. 

— B. (b). 

si. Goods on approval — Conversion 


of good .) — Where a person tabes goods 
on approval under an agreement that 
property therein was to pass only if 
ho exercised his option to take them, & 
paid oash in full for certain articles & 
in part for others : — Held : the trust 
continues till the option Is exercised & 
cash payments made, & he commits a 
criminal breach of trust if he sells them 
without such payments. — Khitish 
Chandra Deb Rot v. R. (1924), 
I. L. R. 61 Calc. 796. — IND. 

PART XXXIV. SECT. 1, SUB-SECT. 13. 

•m. Crop -payment lease — Lesser dis- 
posing of whole crop dr appropriating 
proceeds — Not offence of theft, f— R. v. 
HANDSBBK, [1984] 1 D. L. R. 1194 ; 41 
, Can. Crim. Cas. 177; 11923) 2 W. W.R. 
i 661.— CAN. 


PART XXXIV. SECT. 1, SUB-SECT. 
14.— A. 

9880 i. From sheriff — Valid seizure 
must be proved.) — R. v. Luciuk (Bask.), 
[1920] 3 W. W. R. 453.— CAN. 

PART XXXIV. SECT. 1, SUB-SECT. 80. 

10,121 i. For *• R. v. McIntyre 
( 1898), 31 N. S. R. 422," read •• R. v . 
McCaffrey (1900), 33 N. S. R. 232.” 

10,123 xili. .] — R. v. 

Andrews (N.B.) (1926), 44 Can. Crim. 
Cas. 201.— CAN. 

10,123 xiv. D — R. v. Wil- 

son (1924). 36 B. C. R. 64.— CAN. 

10,123 xv. .)— R. v. Jones 

( ask.), [19261 3 W. W. R, 31$.— CAN. 
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VoL XV.— Criminal Law. Cases 10,143— 10,506a, 


10,143. Add. Annotation : — Refd. Performing 
Right Soc. v. Mitchell & Booker, [1924] 1 

K. B. 762. 

10,200a. Steward & clerk to guardians.] - Held: 
guilty of embezzlement, though not duly 
appointed, nor even appointed at all under 
the common seal. -R. v. Bkaoall, R. v. 
Wellings (1824), 1 0. & P. 457. 

10,315a. Question of fact for jury.] — (1) Where 

a deft, is charged with the fraudulent con- 
version of money the. question whethor ho 
has been entrusted with the money or has 
received it for or on behalf of the persons 
specified in the indictment is a question of 
fact for the jury on which the judge must 
adequately direct them. 

(2) Counts charging the fraudulent con- 
version on a certain dale of a general 
deficiency are bad unless it is the duty of 
deft., on the date specified, to hand over the 
lump sum in his hands to the person who is 
entitled to it. — R. r. Sheaf (1925), 134 I,. T. j 
127 ; 89 J. P. 207 ; 42 T. L. R. 57 ; 28 Cox, 
C. C. 86 ; 19 Cr. App. Rep. 46, C. C. A. 

Annotutum : - Otnciallj /, Mentd. It. »\ Morter (1927), 20 Cr. 

App. llep. 53. 

10,315b. .] — Whethor a transaction is an 

‘ ‘ entrust ing ’ ’ within Larceny Act, 1916 
(c. 50), s. 20 (1), or a loan, entitling the 
recipient of the property to use it, is a 
question of fact for the jury. — R. v. Smith, 
[19241 2 K. B. 194; 93 L. J.K. B. 1006; 131 

L. T. 28 ; 88 J. P. 108 ; 69 Sol. Jo. 37 : 27 
Cox, C. C. 619 ; 18 Cr. App. Rep. 76, C. C. A. 

Annotation : -Folld. 11. v. Sheaf (1925), 89 J. F. 207. 

10,315c. - — The true test in a charge under I 

Larceny Act, 1916 (c. 50), s. 20 (1) (iv) pr), 
is whether accused had control of t he property 1 
charged or not, in circumstances whereby he 
became entrusted. 1L r. Moktkr (1927), 
20 Cr. App. Rep. 53. C. C. A. 

10.316. Add. Annotation: — Refd. R. v. Smith, 
[19241 2 K. B. 194. 

10.317. Add. Annotation : Refd. R. v. Morter 
(1927), 20 Cr. App. Rep. 53. 


10,322. Add. Annotation: — Dbtd. R. v. Smith, 
[1924] 2 K. B. 194. 

10,326a. Indictment — Necessary averments.] — R. 

v. Sheaf, No. 10,316a, ante. 

10,333. Add. Annotation: — Refd. R. v. Smith. 
[1924] 2 K. B. 194. 

10,480. Add. Annotation :--- Refd. R. v. Denyer, 
[1926] 2 K. B. 258. 

10,487a. Demand of money as alternative to in- 
clusion In stop list — Protection of trade 
interests.] — 1)., a servant & stop list super- 
intendent of the Motor Trade Assocn., wrote 
a letter to R., a garage proprietor, stating 
that the assocn. offered an alternative to R. 
to inclusion in the stop list of the assocn., 
namely, the payment of a certain sum, & the 
publication of an undertaking to observe 
protected prices of motor cars, etc. : — Held : 
1). was rightly convicted of uttering a letter 
demanding money with menaces contrary to 
Larceny Act, 1916 (c. 50), s. 29 (l), & it was 
immaterial that his motive in writing the 
letter w r as the protection of a trade interest. - 
R. v. Deny Kit, [1926J 2 K. B. 258 ; 95 
L. J. K. B. 099 ; 134 L. T. 637 ; 42 T. L. R. 
452 ; 28 Cox, C. C. 153 ; 19 Cr. App. Rep. 
93, C. C. A. 

Unwtaiion Refd. Auto Mart (London) r. Chilton (1927), 
43 T. L. R.463. 

10,505a. .] — Applts. were convicted of threat- 

ening to accuse of a crime within Larceny Act , 
1916 (e. 50), s. 29 (2) (5), with intent to extort 
money. They had enticed a man into a 
compromising situation with one of them- 
selves 6c then threatened to accuse him of 
“ improper conduct ” : Hold : the mere 
fact of th<' words lx ‘ing capable of being 
understood to moan some offence not within 
the sect, was no defence, as it was a question 
for the jury what was the elTect on the mind 
of tin* man on whom they were intended to 
operate, 6c as there was evidence on which 
the jury could properly come* to tin* con- 
clusion that the threat was a threat to accuse 
of the particular crim', mentioned in the 
indictment, Ac the # onvictions must be 


PART XXXIV. SECT. 2, SUB-SECT. 6. 

10,298 iv. .] — Where* a law- 

agent el id not tte*e*ount fe»i Hums 
collected for a client, notwithstanding 
repeated applications mneJo for the 
monoy, 6c only remit tod the sums 
after ho had been arrested • — Held : 
a conviction for embezzlement was 
justified. — E duab r. Mackay, [1U26J 
S. C. (J.) 94. — SCOT. 

PART XXXIV. SECT. 3, SUB-SECT. 1. 

10,314 ii. .) — H. entered the 

offices of F., Ltd., in V., & In exchange 
for $1,000 received £23 in cash 6c a 
draft for £200 drawn on P. Bank, Ltd., 
London, reciting “pay from our credit 
balance to the order of H. £200,“ 6c 
signed F., Ltd. H. Indorsed the draft 
“ pay to the order of L. Bank, Ltd., 
for deposit to my credit.** When H. 

E resented the draft at L. Bank, Ltd., 
Iverpool, payment was refused. On a 
charge against F. under Criminal Code, 
s. 355, for converting the money to his 
own use 6c for failing to account for 
it, it was found by the trial judge that 
F., Ltd., was an alias for F. himself ; 
that F. knew of the transaction carried 
out by his dork : that F., Ltd., had 
no credit either at L. Bank. Liverpool, 
or at P. Bank, London, & they did not 
remit H.'s money to London as under- 
taken: — Held: on the facte stated 
the case did not come within soot. 355, 
6c the conviction was set aside. — It. v. 


Faulds (1922), 40 Can. Crim. Cas. 300 ; 
31 B. C. It. 421.— CAN. 

10,314 iii. .1 — Where a person 

hands over monoy to another pursuant 
to a proposal 6c undertaking of t ho 
lattor to invest the monoy in certain 
securities, there Is in substance a 
" direction,” within Criminal Code, 
s. 357, so to invest it. — it. v. Campukll 
(1926), 45 Can. Crim. CaH. 159; 22 

Alta. L. It. 219; [19261 1 W. W. Ji. 
671.- CAN. 

PART XXXIV. SECT. 3, SUB-SECT. 2. 

10,327 iv. .J— To bo guilty of 

theft under Criminal Code, s. 355, 
accused must have received monoy, 
valuable security, or other things on 
terms requiring him to hand over the 
thing received, or the proceeds thereof, 
to somo person other than the person 
from whom ho received it, & have 
fraudulently converted it to bis own 
use. — It. r. Connors (1923), 51 N. B. It. 
247.— CAN. 

10,327 v. .] — Where A. delivers 

goods to B. requiring him to account 
to him. A., for thorn, the case is not 
within Criminal Code, s. 355. — U. v. 
Luciuk (Sask.), [1926] 3 W. W. it. 
463.— CAN. 

PART XXXIV. SECT. 8, SUB-SECT. 3. 

10,334 v. .1 — On the trial of a 

charge under Criminal Code, s. 357, 
the jury should be instructed to deter- 
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nunc, leaving aside any dhoetioiis 
winch mny be in evidence with respect 
to the disposition of the money alleged 
to have been iniHappbod, whether 
without such directions tho relation- 
ship of debtor A creditor would exiHt 
between tho parties, 6c that if it would 
the diroetioiiH must havo been in 
wilting, A that, if It would not, oial 
directions would bo sufficient to 
support the charge.— J* v. Switir, 
I1925J 1 1). L. It. 1015; [1925] J 

W. W. It. 656 ; 43 Can. Crim. Cas. 
245.— CAN. 


PART XXXIV. SECT. 8, SUB-SECT. 2. 

10,459 i. Letter addrf axed to non 

cj. intent per non. ] — Deft, was convicted 
of sending a threatening letter ad- 
dressed to “ Sir James W. Moir ** at 
40, Duke St., Halifax. There was no 
such person as “ Mr James W. Moir,” 
but 40 Duke St. wus the business 
address of James W. Mou, by whom 
the letter was received : — Held : deft.'s 
appeal from tho conviction failed. — It. 
v. vakrbff (1922), 57 N. s. R. 415.— 
CAN. 

PART XXXIV. SECT. 8, SUB-SECT. 3. 

— B. 

p Extortion by constable.] 

- it. v. Lapiiam (1913), 24 O. W. It. 
Ill ; 4 0. W. N. 838 ; 21 Can. Crim. 
Cos. 79 ; 10 D. L. R. 316.— CAN. 



Cases 10,606ft— 11,686 . English and Empire Digest Supplement, 


affirmed. — B. v. Stuart, K. v. Leonard, 
B. v. Mapt.es, B. v. Tannen, B. v. Taylor 
(1927), 48 T. L. B. 715 ; 20 Cr. App. Bop. 74, 
< \ C. A . 

10,725a. Finding must be by night.] — B. v . 

Harris, No. 5478a, ante. 

10,731a. Possession must be by night.] — 

R. v. Harris, No. 6478a, ante, 

10,752. Add. Citation : — 68 Sol. Jo. 254. 

10,754a. .] — B. v . Hyman (1926), 19 Cr. 

App. Bop. J25, C. C. A. 

10,754b. Or obtained — Meaning.] — “ Ob- 

tained ” in Larceny Act, 1916 (c. 50), s. 88, 
moans obtained physically. — R. v. MiSSELL, 
R. v. Ringle, R. v. Hrrington (1926), 19 
Cr. App. Rep. 109, O. (J. A. 

10,779. Add, Annotation : — Refd. Conn v. Turn- 
bull (1925), 89 J. P. Jo. 300. 

10,878a. .] — R. v. Hawkon (1926), 19 

Cr. App. Rep. 128, C. C. A. 

10,878b. .] — The proper direction on a 

charge of receiving with guilty knowledge is 
that, if the jury are satisfied that doft.’s 
exiflanation is consistent with his innocence, 
they ought to, not may, acquit, even if they 
do not accept the explanation given by a 
witness for the defence. — It. v, Kjotteiu’ng- 
J1AM (1926), 19 Cr, App. Rep. 159, C. C. A. 

10,898. Add* Amiolation : — Refd. Eadie v, I. It. 
Oomrp., [1924] 2 K. B. 198. 

10,906a. - .] On the trial of an indictment for 

receiving with guilty knowledge, the jury 
must be clearly warned that, the contents of 
a statement made by the thief before the 
trial are not evidence against, deft.. At if the 
former is called at the trial before lie is 


sentenced, there must be a careful direction 
on his testimony. — R. v . Baguley (1925), 19 
Or. App. Bep. 51, C. C. A. 

10,927a. Several accused charged with receiving — 
Direction as to possession.]— K. r. Peckiiam 
(The \ hunger). No. 3165c, ante. 

10,940. Add. Annotation : —Refd. B. v. Berg, Britt, 
Carre & Lummies (1927), 20 Cr. App. Bop. 88. 

10,997. Add. Annotation : — Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

11,011. Add. Annotation: — Mentd. Perlak Petro- 
leum Maatschappij v. Deen, [1924] 1 K. B. 
111 . 

11,069. Add. Annotation : — Mentd. Short v. Poole 
Oorpn. (1925), 42 T. L. B. 107. 

11,120. Add. An flotation : — Refd. R. r. Punch 
(J 927), 20 Cr. App. Rep. 18. 

11,346. Add. Annotation : — Refd. R. v. Punch 
(1927), 20 (Jr. App. Rep. 18. 

11,375. Add. Citations .-—[1924] 1 K. B. 311 ; 93 
L. J. K. B. 144 ; 130 L. T. 318 ; 27 Cox, 
C. C. 574 ; (1924] B. & C. R. 78 

11,467. Add. Annotation: — Refd. Shapiro v . La 
Morta (1923), 130 L. T. 622. 

11,642a. Charge under Metropolitan Police Courts 
Act, 1839 (c. 71), s. 38 — Time for bringing — 
Existing tenancy. j — Where a landlord, during 
t In* existence of a tenancy, charged his tenant 
under the above sect, with having three 
mout l»s before wilfully damaged his promises : 

Hi Id : the charge 4 should have been made 
within om* month. Dowell r. Benixg- 
J«tki.i> (1811), Car. A M. 9. 

11.686. Add. Annotation : — Refd. British Broad- 
casting (Jo. v. Wireless League Gazette Pub- 
lishing Co. (1926), 95 L. J. Ch. 272. 


PART XXXIV. SECT. 14, SUB-SECT. 1. 

o 1. Distinct from receiving goods 

Jenowingly stolcn.y—Yl. v. Ykaman, 
11924] 2 D. L. 11. 1110; 2 W. W. R. 
452; 42 Cun. Crim. Cuh. 78; 33 

B. C. It. 390.- CAN. 


PART XXXIV. SECT. 14, SUB-SECT. 3. 

— B. 

10,789 ill. — .] — The mere flndine: 
of stolon property In the hoimo where 
accused lived is not of itself sufficient 
to prove possession by him, where then* 
arc other inmates of tho house. There 
must be control, exclusive or joint, as 
well. Especially Is this the case where 
accused was only a casual inmate of 
the house & whero tho place where the 
property was found hidden uas 
accessible, not only to the other in- 
mates of the house, but to outsiders as 
well. — It. v. Pawlktt, 11923] 1 

W. W. it. 1453 ; 40 Can. Crim. Oas. 
312 ; 33 Man. L. It. 103. — CAN. 


PART XXXIV. SECT. 14, SUB-SECT. 4. 
A. 

10,828 i. Onus of proof. I - It. v. 
JlKKMiOVncii IN. S.) (1920), 40 Can. 
Crim. ("as. 148.- CAN. 


PART XXXIV. SECT. 14, SUB-SECT. 5. 

■ i. .] — While It is true that the 

recout possession of stolen property 
raises a presumption of fact that, if 
not reasonably explained, the possessor 
is the thief, yet for the raising of such 
a presumption the oxelusivencsB of the 

i mssossion or access Is material. — It. in 
'AWLKTT, [1923) 1 W. W. It. 1453 ; 40 
Can. Crim. Oas. 312; 33 Man. L. It. 
103. — CAN. 


10.851 i. What is recent — Materiality 
of nature of article.) - Ft. r. Jomcs 
(S aak.), [1920] 3 W.W. It. 313.- CAN, 

10.852 iv. — - - .]— It. v. An- 

drews (N.H.) (1925), 14 Can. Crim. 
Cuh. 201.- CAN. 


10,852 v. — .]- It. v. JoM'.m 

(Sask.), [1920] 3 \V. W. It. 313.— CAN. 

PART XXXIV. SECT. 14, SUB-SECT. 8. 

10,901 i. 7* cent jiosstssion of stolen 
propirty „ Is cridctici of ri curing ]- - 
It. v. Jomw (Sask.), 1 1920 J 3 W. AN . R. 
313. CAN. 

PART XXXIV. SECT. 14, SUB-SECT. 9. 

sn. Si viral artii h sreeeivedby different 
persons Uecarcrs triable jointly.)- - 
MrbSAMM \T (illUANlA 1*. It. (1927), 
1. L. it. 0 Bat. 583. IND. 

PART XXXIV. SECT. 16, SUB-SECT. 2. 
- B. 

11,001 ii. .]- Where ac- 

cused wus found guilty of an offence 
under Crimes Art, 1915, s. 181 (a), for 
obtaining: goods by false pretcuecs 
Held: under tho above sect, it anus 
not necessary that the property in tho 
goods obtained should pass to accused, 
the passing: of the property from the 

i >ersou defrauded being: sufficient. — 
t i*. O’SULLIVAN, [1925] V. L. It. 514 ; 
547 A. L. T. 3 ; 31 Argus L. it. 203.— 
AUS. 

PART XXXIV. SECT. 16, SUB-SECT. 2. 

— D. 

m 1. .] — Where a party is 

induoed by false representation to 
part with possession of goods, but does 
not part with tho right of property 
therein, there can be no conviction 
for obtaining goods under false pre- 
tences. — K. v. McManus, [1924] 3 
I). L. It. 297 ; 42 Can. Crim. Cos. 248 ; 
51 N. B. R. 255.— CAN. 

PART XXXIV. SECT. 18, SUB-SECT. 3. 

- D. (d). 

11,191 i. Value or ejrtent of business.) 
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-It. r. Pijnw (1925), 35 B. C. Ii. 

114 CAN. 

PART XXXIV. SECT. 21, SUB-SECT. 2. 

11,383 i. Who is a “creditor .”) — A 
person who sells goods, other than 
lieoetburioB, to an infant, & who has 
no enforceable claim for the price, is 
not a “ creditor ” within Criminal 
Code, s. 417.-— It. v. Hash (1923), 41 
Con. Crim. Cas. 215 ; 53 O. L. 7t. 245. 
—CAN. 

PART XXXIV. SECT. 26, SUB-SECT. 1. 
— B. 

•q. Intentional wrongful injury .] — 
To constitute the crime of malicious 
injury to property, all that is neoessary 
is an intentional wrongful injury to 
another's property. Upon proof of 
the wrongful intention trie ot. will pre- 
sume malice, though that presumption 
may bo rebutted. — It. v. Masharion, 
11924] App. D. 11.— S. AF. 


PART XXXIV. SECT. 26, SUB-SECT. 

17. 

11,699 ii. .] — The fact that a 

stray bull is castrated, iu accordance 
with a local custom among stock 
breeders to protect pure -bred stock, 
is not a defence to a prosecution under 
Criminal Code, s. 510 (B) (b), for 
maiming or wounding tho stray bull. — 
It. r. England (1925), 43 Can. Crim. 
Cas. 11 ; 19 Sask. L. It. 165; [1925] 
1 W. W. R. 237.— CAN. 


PART XXXIV. SECT. 26, SUB-SECT. 

20 . 

ii. .] — The form of conviction 

should 6tate the amount of injury done, 
although it should adjudge the whole 
penalty, including the amount to be 
applied according to law. — R. v. 
Krutzkl, [1924] 1 D. Ij. It. 621 ; 1 
W. W. R. 342 ; 41 Can. Crim. Cas. 
279 ; 20 Alta. L. R. 19.— CAN. 




Vol. XV.- - Criminal Law. Cases 11,709— 12, 169b. 


11,709. Add. Annotation: — Reid. Barnard t>. 11,738. Add. Annotation : — Reid. Conn v. Turn- 

Evans, [1925] 2 K. B. 794. I bull (1925), 89 .7. V. Jo. 300. 


Part XXXV. — Forgery. 

11,797. Add . Annotation : — Retd. McDonald r. Bank, [1924] 1 K. B. 775. Mentd. Australian 

Nash, [1924] A. C. 625. Bank of Commerce i\ Perel, [1920] A. C. 737 ; 

11,834. Add. Annotations : — Retd. Goldman v . Jones v. Waring & Gillow, [1926] A. C. 670. 

Cox (1924), 40 T. L. R. 423 ; Underwood v 11,962. Add. Annotation : — Retd. R. v. Ferguson 
Bank of Liverpool, Underwood v. Barclays (1845), 5 L. T. O. S. 458. 


Part XXXVI. - Deceit by Fortune Telling, Witchcraft, 


Sleight of 

12,169a. .J — The offence under 

Vagrancy Act, 1824 (c. 83), s. 4, of professing 
to tell fortunes is complete without any 
allegation or proof that deft, did not believe 
in the possession of the powers claimed 
Merely to tell fortunes is an offence m itself, 
whatever the state of mind of deft.— Stone- 
iiouse v. Masson, [1921] 2 K. B. 818; 91 
L. J. K. B. 93 ; 125 L. T. 403 ; 85 J. P. 167 ; 


Hand, etc. 

37 T. L. R. 621 ; 19 L. G. R. 477 ; 27 Cox, 
C. C. 23, D. 0. 

Annotation * — Folld. lnwn r. liaikcr (1925), 69 8ol. Jo. 589. 

12,169b. * .j— It is not necessary to 

prove a deceitful purpose or fraudulent intent 
as a condition precedent to a conviction under 
Vagrancy Act, 1824 (c. S3), s. 4, of a person 
professing to tell fori lines. — Iuwin v. Barker 
(1925), 69 Sol. Jo. 589, 1). O. 


PART XXXV. SECT. 2, SUB-SECT. 2. 

11,762 1 . Antf -datiny.]— The anti - 
dating- of a document in not u forfctjj. 


unlt'SH it lias or could lime open ut id 
to tlio jmjudicc of any one- It. i . 
fJoniM) Simih (1926), 1 ]j. Jt 5 Pat 
57.1. IND. 


PART XXXV. SECT. 8, SUB-SECT. 1 

&z. lllttin i tad not In art mil foiyn ] 
— Built »’ 11 JM Ai>\otAii, |i ‘>27 

s. (’ [J ) 51 — SCOT. 
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Cases »- 190. 


English and Empire Digest Supplement. 


CONTEMPT OF COURT, ATTACHMENT AND COMMITTAL. 
Part I. — Contempt of Court Generally. 

3. Add . Annotation : — Mentd. Glasbrook v. Glamorgan Comity Council, [1925] A. C. 270. 


Part III. — Jurisdiction to Commit or Fine for Contempt. 

48. Add. Citations :—sub nom. R. v. Beownbix, 1 Ad. & El. 598 ; 3L.J. M. C. 118 ; 110 E. R. 1386. 


Part IV. — Criminal Contempt. 


98. Add. ( 't/at ion : sub nom. ltc Davies, Butson 
v. Davies, 4 T. B. R. 580. 

107. Add. Annotation : — Refd. R. v . People, Ex p. 
Hobbs (1925), 69 Sol. Jo. 4 94. 

179. Add. Annotations : — Refd. R. v. Evening 
Standard, Ex p. Public Prosecutions Director. 
R. v. Manchester Guardian, Ex p. Same, R. v. 
Daily Express, Ex p. Same (1924), 40 T. L. R, 
833; R. v. Daily Mirror, Ex p. Smith, [1927J 
1 K. B. SJ 5. 

179a. Results of investigations of private 

detectives.] — When an accused person is under 
arrest on a criminal charge, it is contempt of 
ct. for the persons responsible for conducting 
a newspaper to employ amateur detectives for 
the purpose of investigating the facts of the 
alleged crime & to publish the results of that 
investigation. — R. v. Evening Standard, 
Ex p . Public I^oskoutions Director, 
R. v. Manchester Guardian, Ex p. Same, 
R. v. Daily Express, Ex p. Same (1924), 40 
T. L. R. 833, D. C 

1 80a. Charge to grand jury.] — A charge to the grand 
jury delivered by the Recorder of London 
in a place to which the public & reporters are 
admitted is a public judicial proceeding in a 
ct. of justice, of which newspapers have a 
right to publish a fair & accurate report. 

Consideration of the question whether or 
not a report published in a newspaper of a 
charge by the Recorder of London to the 
gland jury was a fair & accurate report & 
should bo regarded as privileged. — R. v. 
Evening News, Ex p. Hobbs, [1925] 2 K. B. 


158 ; 94 L. J. K. B. 611 ; 132 L. T. 707 ; 41 
T. L. R. 291 ; 27 Cox, C. C. 704, D. C. 

182a. Publication of statement that money paid 
into court — Libel action against newspaper — 
Libel Act, 1845 (c. 75), s. 2.]— (1) The 
amount of a payment into ct. by deft, under 
Libel Act, 1845 (c. 75), s. 2, amending Libel 
Act, 1843 (c. 90), s. 2, is not to be com- 
municated to the jury, &, where money has 
been so paid in, it is contempt of ct. to 
publish before the trial a statement that a 
particular sum has been paid by deft, to 
pltf.’s solr., inasmuch as the publication of 
such a statement is calculated to prejudice 
the fair trial of the action. 

(2) In such a case the proper procedure 
to be adopted by deft., who alleges that 
pending the trial of the action pltf. has been 
guilty of contempt of court, is not to apply 
for a rule nisi for attachment, but to proceed 
by notice of motion in the action. — R. v. 
Wealdstone News & Harrow News 
(Editor, Printer & Publisher), Harley v. 
Siioll (1925), 41 T. L. R. 508 ; 09 Sol. Jo. 
042, D. C. 

190. Add. Annotations : — As to (1) Apld. R. v. 
Wealdstone News Ac Harrow News, Harley 
r. Sholl (1925), 41 T. L. R. 508. Refd. R. v. 
Evening Standard, Ex p. Public Prosecutions 
Director, R. v. Manchester Guardian, Ex p. 
Some, R. v. Daily Express, Exp. Same (1924), 
40 R. L. R. 833 ; R. v. People, Ex p. Hobbs 
(1925), 09 Sol. Jo. 494 ; R. v. Daily Mirror, 
Exp. Smith, [1927J 1 K. B. 845. 


PART IV. SECT. 1. 

97 iv. .1 — The phrase 

" contempt of ct.** does not in the 
least describe the true nature of the 
class of offence committed, vl*., inter- 
fering with the administration of the 
law in im i Hiding & preventing the 
course of Justice. Imprisonment for 
breach of interdict being in vindication 
of public law, it must not be assumed 
that an order for release will follow 
upon an apology & promise of obedience 
to the orders of the ct., even though 
such apology is accompanied by a 
statement on behalf of complaiuer that 
ho no longer requires the protection 
whioh the original interdiot gave him. — 
Johnson v. Quant, 11923} 3. O. 789. — 
SCOT. 


PART IV. SECT. 3, SUB-SECT. 1. 

•p. Sending letter to judge contain- 
ing offensive references to judgment .] — 
He Miller (1921), 54 N. S. R. 629. — 


PART IV. SECT. 3, SUB-SECT. 2. 

166 il. .1 — A newspaper In the 

course of an article called a judge 
" sycophantic,” Sc accused him of 
having decided a case not according 
to the dictates of justice but in order 
to please others : — Held: (l) the 
publication of au article referring to a 
case which hod been decided might 
amount to contempt; (2) an article 
soandalisiiig a ct. or judge was a 
contempt of ct. — R. v. Sayyad Habib 
(1925), I. L. R, 6 Lah. 629.— IND. 
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PART IV. SECT. 8, SUB-SECT. 3.— 
A. (a). 

170 i. No proceedings pending.] 

— Applt. was fined for contempt In 
respect of matter published by him : — 
field : ( I ) there being no attack on any 
ct. or its members, there could be no 
contempt of ct. in respect of anything 
tending to obstruct the course of 
justice in the absence of any pending 
proceedings to which the published 
matter could apply ; (2) there was 

nothing in the published matter which 
was calculated to prejudice the course 
of justice ; (3) the order must be set 
aside. — P ortkk t?. R., Ex jp. Chin 
Man Yjhb (1920, 37 C. U R. 433.— 
AUS. 



Vol. XVL — Contempt of Court. Cases 288a— 1188. 


288a. Photograph of prisoner — Identity in issue.] 

— It is a contempt of ct. in a newspaper to 
publish the photograph of a person charged 
with a criminal offence, where it is reasonably 
clear that the question of the identity of 
accused with the criminal has arisen or may 
arise, & such publication is calculated to 
prejudice a fair trial. — It. v. Daily Mirroh, 


Ex p. Smith, [1927] 1 K.*B. 845 ; sub nom. 
R. t>. “Daily Mirror (Editor & Pro- 
prietors), R. v . “ Daily Mail ” (Editor & 
Proprietors), Ex p. Smith, 90 B. J. K. B. 
352 ; 130 B. T. 539 ; 43 T. B. R. 254 ; 28 
Cox, C. C. 324. 

301. Add. Annotation : — As to ( 1 ) Refd. Greenway 
v. A.-G. (1927), 44 T. B. R. IP t. 


Part V. — Contempt in Procedure. 


459. Add. Annotations : — Mentd. The Volant (1842), 
1 Wm, Rob. 383 ; The Mary Caroline (1848), 
0 Notes of Oases, 630 ; The Mellona (1848), 
3 Wm. Rob. 16; The Benares (1850), 14 


Jur, 681 5 The Milan (1861), 6 B. T. 690 ; 
R. v . City of London Court .ludge, [1892] 1 
Q. B. 273 ; The Dictator, [1892] P. 304. 


Part VI. — Attachment and Committal. 


487. Add, Annotation : — Mentd. R. v. Woolwich 
B. C., Ex p, Woolwich Gdns. (1922), 128 B. T. 
374. 

599. Add, Annotations: — Mentd. Duff Development 
Co. v, Kelantan Government, [1923] 1 Ch. 
385 ; Musmanni’.Engelke (1927), 90 B. J. K. B. 


607. Add. Annotation : —Held. Capron v. Capron, 
[1927] P. 243. 

698. Citations: — For 44 3 Bing. 223; 11 Moore, 
C. P. 56 ; 4 L. J. O. S. C. P. 67 ; 130 E It. 
498 ” read 44 3 Bing. 223 ; 130 E. R. 498 ; 
sub nom. Thorpe v. Gisbourne, 11 Moore, 
C. P. 65 ; 4 B. J. O. S. C. P. 67.” 

709. Add, Annotation : — Folld. R. v, Wealdstono 


News & Harrow Nows, Harley v . Sholl (1925), 
41 T. B. It. 60S. 

709a. .] — It. v, Wealdstone News A Harrow 

News (Editor, Printer K Publisher), 
Harley v, Siioll, No. 182a, ante, 

710. Add. Annotation : — A# to (1) Refd. Shrager 
v. Dighton, [1924] 1 K. B. 274. 

760. Add. Annotations : — Mentd. lie Wingfield & 
Blow, [1904] 2 Ch. 005 ; Russell v. ltusseJl, 
(1924] A. C. 087 ; Warren v. Warren, [1925J 
P. 107. 

894. Add. Annotation: — As to (1) Refd. R v* 
Central Criminal Court JJ., Ex p. B. C. C., 
[1925] 2 K. B. 43. 

i 948. Add. Annotation Mentd. Pitchers v. Surrey 
County Council, [1923] 2 K. B. 57. 


Part VII. — Position of 

1128. Add. Annotations : — Generally , Mentd. 
Evans v. Evans & Blyth (1904), 20 T. B. It. 
612 , Re Wigand, R. v. Wigand (1913), 82 


Party in Contempt. 

L. J. K. B. 735 ; Russell v. Russell, [1924] 
A. C. 087 , Warren v. Wairen, 11925] P. 
107. 


PART IV. SECT. 3, SUB-SECT. 3.— 
A. (d) i. 

„ 193 ii. R. i . MoInkot, 

Re Whiteside (1.015), 32 W. L. it. 
764 ; 9W.W.R. 846.— CAN. 

193 ill. .1 — Meriden Brit- 

annia Co., Ltd. v. Walters, Re Lewis 
(1815), 0 o. w. N. 87 ; 34 O. L. It. 
518.— —CAN. 


PART V. SECT. 1, SUB-SECT. 1.— 
B. (a). 

at. Discretion of court to commit — 
Party unable to obey order.] — Whole a 
party could neither be said to have 
refused nor negleoted to comply with 
an order of the ct. : — Held : ho was 
not guilty of contempt. — It. v. Otiy, 
Ex p. Roberts, R. v. White, Ex p. 
Roberts (1922), 50 N. B. R. 401, 411. 
— CAN. 


PART IV. SECT. 3, SUB-SECT. 3.— 
A. (d) iv. 

aq. General rule .} — A newspaper may 
not, in the guise of reporting public 
judicial proceedings, indicate the 
writer’s own opinion of the demeanour 
of a witness h bo comment on that 
demeanour. — A.-G. v . Davidson, [1925] 
N. Z. L. R. 849, — N.Z. 


PART V. SECT. 2, SUB-SECT. 3.—K. 

aw. To hand over papers — By one 
solicitor to another — Offer to comply 
subject to condition.} — A solr. was 
ordered by the ct. to hand over papers 
to another solr. Sc failed to do so : — 
Held : guilty of contempt. 

An offer waa made to band over 
subject to certain specified conditions : 
— Held ; a refusal of this offer was 


lustiiled. — Re Bryan I, Iharp Co., 
Exp. Langley, 11924 J 1 D. L. R. 49. — 
CAW. 

PART VI. SECT. 5, SUB-SECT. 3. — 
B. (a) ii. 

674 i. Utmral ruU — A otuc sujjuunt 
uithout seriifc.] — It a jkisou < njoiru d 
by a piohibitoiy injunction b< tomes 
aware without pornonuJ soivit < of the 
existence of the oidtr A mvotinkbs 
commits a fault, he is just rh liubk to 
attachment as if he had bt <. u pcisonally 
served. — EiLion v. Api*i.lion (1923), 
J9 Tas. L. it. 20.— AUS. 

PART VI. SECT. 6, SUB-SECT. 4. 

sz. Direction to xsbuc \rrit of 
attachment may 6c to clerk of Supreme 
Court — Writ to be entitled in Supreme 
Court.}— Re Drought Area Relief 
Act, Snowden v. Baker, [1922] 3 
V/. W. R. 1002.— CAN. 
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Cases £—147. 


English and Empire Digest Supplement. 


COURTS. 


Part I. — What is a Court. 


2. Add . Annotation : — Refd. Collins v. White- 
way, [1927 ] 2 K. B. 378. 

3. Add . Annotation : — Refd. Collins v. White- 
way, [1927] 2 K. B. 378. 

5. Add . Annotations : — Refd. R. v, Bath Com- 
pensation Authority, [1925] 1 K. B. 085; 
Collins v. Whiteway, [1927] 2 K. B. 378. 

6. Add. Annotations : — Refd. Frome United 
Breweries Co. v. Bath JJ., [1920] A. C. 580 ; 
It. v. Leicester JJ., Ex p. Allbrighton, [1927] 
1 K. B. 557. 

9. Add. Annotation : — Refd. Frome United 
Breweries Co. v. Bath JJ., [1920] A. C. 580. 


10. Add. Annotations : — Consd. R. v. Bath Com- 
pensation Authority, [1925] 1 K. B. 085. 
Refd. R. v. Electricity Comrs., Ex p. London 
Electricity Joint Committee Co. (1920), 
11924] 1 K. B. 171 Mentd. R. v. Sheffield 
JJ., Ex. p. Rawson (1927), 91 J. P. 193. 


17a. Court of referees — Under Unemployment In- 
surance Act, 1920 (c. 30).] — Held: a ct. dis- 
charging administrative duties only. — Col- 
lins V. WlIITEWAY (llENKY) <fc CO., [1927] 
2 K. B. 378 ; 90 L. J. K. B. 790 ; 137 L. T. 
297 ; 43 T. L. R. 532. 


Part IV. — Jurisdiction. 


22. Add. Annotation : — Mentd. Sassoon v. Gra- 
ham & Oriental Navigation Co. (1925), 133 
L. T. 805. 

23. Add. Annotation: — Generally , Mentd. St. 

Magnus Parochial Church Council, etc. v. 
London Diocese Chancellor, [1923] P. 38. 

24. Add. Annotation : — Mentd. Pryce v. Pioneer 
Press (1925), 42 T. L. R. 29. 

25. Add. Annotation : — Consd. Sassoon v. Gra- | 
ham As Oriental Navigation Co. (1925), 133 
L. T. 805. 

28. Add. A nnofation Mentd. Tallack v. Tallack 
tV Broekema, [1927] P. 211. 

30. Add. Annotations :- Refd. A.-G. for Alberta 
v. Cook, [ 1920 1 A. C. 444. Mentd. Salvesen 
(or von Ironing) r. Austrian Property Ad- 
ministrator, [1927] A. C. 041. 

35. Add. A nnotations : — Refd. Duff Development 
Co. v. K elan tan Government, [1923] 1 Ch. 
385 ; Com pania Mercantil Argentina v. 

United States Shipping Board (1924), 93 
L. J. K. B. 810 ; Duff Development Co. v. 
lvelantan Government, [1924] A. C. 797. 

37. Add. Annotation : — Consd. The Fagernes, 
[1920] P. 185. 

37a. Waters within fauces terrae.] — Defts., 

an Italian co., moved to set aside an order 
for service of notice of a writ in personam 
upon them in Italy, in respect of a collision 
between their vessel, which sank, & pltfs.’ 
vessel in the Bristol Channel some 10£ or 


124 miles from the English coast Ac 9£ or 7£ 
miles from the Welsh coast according to the 
respective cases. The ct. was informed by 
the A.-G. that he* was instructed by the 
Secretary of State for Home Affairs that the 
spot where the collision was alleged to have 
occurred was not within the limits to which 
the territorial sovereignty of II is Majesty 
extended : — Held : having regard to the state- 
ment of the A.-G. (see Constitutional Law, 
No. 130a, ante), tiie place where the collision 
took place was not within the jurisdiction of 
the High Ct . , At the order for service of notice 
of the writ on defts. in Italy must bo set 
aside.- -The Fagernes. [ 192*7 1 1\ 311; 90 
L. J. P. J S3 ; 13 T. L. R. 710 ; sub nom. Tiie 
Kao ernes, ('okm.sh Coast (Owners) v. 
Son eta Nazionale hi Navjgazione, 71 Sol. 
Jo. 031, C. A. 

38. Add. Annotation : — As to (1) Consd. The 
Fagernes, [1920J P. 185. 

74. Add. Annotation : — Refd. Owl Mill Co. (1920) 
v. Croft, Elliott v. Duchess Mill (1920), 95 
L. J. K. B. 035. 

142. Add. Annotation : — Apld. Witliain Outfall 
Board r. Boston Corpn. (1920). 130 L. T. 750. 

147. Add. Annotations : — Refd. Everett v. 
Griffiths, [1924] 1 K. B. 941 ; Whitney v. 
I. R. Comrs. (1925), 42 T. L. R. 58 ; Wigg v. 
A.-G. of Irish Free State (1927), 90 L. J. P. C. 
88. Mentd. Boston Corpn. v. Fenwick (1923), 
129 L. T. 760; Sheppy Glue & Chemical 


PART I. 

■a. Xot income tux board of appeal .) — 
A board of uppoal created uudor 
Income Tax Assessment Act, 1922- 
1923, s. 41, 1 h not a High Ct. or a 
federal ct. — British Imperial Oil Co., 
Ltd. v. Federal Comr. or Taxation 
( 1 1 ) 2 .')), 35 C. L. It. 422 ; 31 Argue L. It. 
121).— AUS. 

sb. Xot Medical Council of Phy- 
sicians.]— The Medical Council of 
Physicians A Surgeons of Saskatchewan 
acting under Medical Profession Act, 
It. S. S„ 11)20 <c. 1 35), s. 40, is not a ct. 
— Hunt e. College of Physicians & 
8UKUEONS OF SASKATCHEWAN, 11925] 
4 D. L. It. 834 ; 11925] 3 W. W. It. 
758.— CAN. 


PART IV. SECT. 3, SUB-SECT. 2. 

45 vii a. .} — Deputy 

Federal Comr. of Taxation for 
Tasmania r. Thomas (1924), 35 

C. L. It. 299.— AUS. 

45 vii b. .1 — Juris- 

diction of a county ct. action against 
a non-resident of the judicial division 
in which the action is entered cannot 
bo sustained on the ground that the 
cause of action arose within the 
division, unless the whole cause of 
aotion arose therein. — Comba r. Simp- 
son. (1925) 4 D. L. R. 1002 ; [1925] 3 
W. W. It. 541 ; 35 Man. L. It. 235.— 
CAN. 

45 xii a. .] — Re Pike 

v. Walker, [1920] 3 D. L. It. 439 ; 59 
O. L. IL 47.— CAN. 
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e (p. 105) i. .] — Currie r. 

Nicholson (1925), 58 N. 8. It. 231. - 

CAN. 


x i . .] — A district ct. judge has 

no jurisdiction to deal with an inter- 
pleader issue which brings the title to 
land in question, although the issue is 
sought as a result of a seizure of land 
by the sheriff under an execution under 
a district ct. judgment. — F armers’ 
Mutual Hail Insurance Co. v. 
Foster, [1925] 3 1). L. It. 740 ; [1925] 
2 W. W. It. 515 ; 19 Sask. L. It. 587.— 
CAN. 


sc. Injunction 
court .) — Rohe 
(19201 1 1). L 
W. W. R. 85 ; 


— Power of district 
v. Dilke village. 
. It. 190 ; [1926] 1 

20 Sask. L. It. 259.— 


CAN. 



VoL XVL — Courts. Cases 147-345, 


Works v. Medway River Conservators (1926), 
24 L. G. R. 457; Whitney v. I. R. Comrs., 
[1926] A. C. 37. 

149. Add. Annotations : — Apld. Hallen v. Spaeth, 
[1923] A. C. 684. Consd. Caven v . Canadian 
Pacific Ry. (1925), 133 L. T. 774; Apld. 
Cayzer, Irvine v. Board of Trade, [1927] 

1 K. B. 269. Refd. Board of Trade v. Cayzer, 
Irvine, [1927] A. C. 610; Gowar v. Hales 
(1927). 96 L. J. K. B. 1088. Mentd. Lothian 
r. Epworth Press (1927), 137 L. T. 582. 

150. Add, Citations: — 15 Asp. M. L. 0. 560; 
affg, S. C. stib nom, Dreyfus & Co. v. 
Atlantic Shipping & Trading Co. (1921), 
37 T. L. R. 417, C. A. 

Add, Annotations : — As to (1) Consd. Ford v. 1 
Compagnie Furness (France), [1922] 2 K. B 
797. Refd. Pinnock v, Lewis A Peat, [1923] 

1 K. B. 690. As to (2) Refd. Reed v. Pago A 
Fast, [J927J 1 K. B. 743. Generally , Mentd. 
The Christel Vinnen, [1924] P. 61. 


155 , Add, Annotation: — Mentd. Be Boundary 
between Canada A Newfoundland in Labrador 
Peninsula (1927), 137 L. T. 187. 

157. Add, Annotation : — Mentd. Graham v. 
Graham, [1923] P. 31. 

170. Add, Annotations : — Refd. St. Magnus Paro- 
chial Church Council, etc. v, London Diocese 
Chancellor, [1923] P. 38 ; Hunter v. Stad- 
tischo Hochseefischorei GemeinnUtzige Gesell- 
schaft (1925), 133 L. T. 488. 

172. Add. Annotation : — Refd. Duff Development 
Co. v. Kelantan Government, [1924] A. C. 
797. 

185. Add . Annotation : — Folld. Pringle v. Hales, 
[1925] 1 K. B. 573. 

199. Add. Annotation : — Refd. Hunter v, Stad- 
tische Uochseoftscherei G^sellschaft, [1925] 
2 K. B. 493. 

235. Add. Annotation : - Mentd. Wigg v. A.-G. of 
Irish Free State (1927), 96 L. J. P. O. 88. 


Part VI. — Right of 

276. Add. Annotation : —Consd. Greenway v. A.-G. 
(1927), 44 T. L. 1L 121. 

277a. .] — In cross suits for divorce the case 

for the wife having been opened in public 
A the wife on being called as a witness 
finding it almost impossible to give her 
evidence by reason of the presence of people 
in ct., the President directed tins part of the 
case to be heard in carnerd . — Moosbrugger 
v. Moosbrugger, Moosbruuger v. Moos- 
brugger A Martin <1913 ), 29 T. L. R. 
658. 

280a. In proceedings under Legitimacy Act, 1926 I 


Public to Admission. 

(c. 60). | — A petition filed under the above 
Act for the legitimation of a person who was 
born illegitimate, but whose parents were 
married subsequently to his birth, is not 
a proceeding which entitles petitioner to a 
hearing in canierd.— G risen w A Y r. A.-G. 
(1927), 41 T. L. R. 121 ; 71 Sol. Jo. 882. 
289a. ~ Includes justices hearing ex parte 

! application for summons.] — Limber v. Press 
Assoc N., 1 1 893 | 1 Q. B. 65 ; 62 L. J. Q. B. 
152 ; 67 L. T. 515 ; 57 J. P. 247 ; 4 1 W. R. 
17 ; U T. L. b. 6 ; 37 Sol. Jo. 8 ; 4 R. 95, 
C\ A. 


Part VII. — Classification of Courts. 

292. Add. Annotation : — Consd. It. v. Central 293. Add. Annotation : Consd. R. e. Central 
Criminal Court J.T., Ex p. L. t\ C., [1925] Criminal Court JJ., Ex p. L. O. C\, [1925] 2 

2 K. B. 43. K. B. 43. 


Part X. — -The Judicial Committee of the Privy Council. 


329. Add. Annotation : — Refd. R. v. North, Ex p. 

Oakey (1926), 43 T. L. R. 60. 

339. Add. Annotation : — Apprvd. Campbell v. 

.Poliak, [1927] A. C. 732. 

341. Add. Annotation : — Refd. Canii>bell v. Poliak, 
[1927] A. C. 732. 


I 342. Add. A nnolution : Consd. Campbell v. Poliak, 
[1927] A. (J. 732. 

344. Add. Annotation : — Refd. Campbell r. Poliak, 
(1927), 96 L. .1. K. JJ. 1093. 

345. Add. Annotation Refd. Campbell r. Coliak, 
[1 927 J A. G. 732. 


PART VII. SECT. 3, SUB-SECT. 1. 

sd. Board of Valuation <& R< vision 
— Under Winnipeg Charter, 8 . 341.) — 
Re Winnipeg Charter, Re Com- 
munity of Sisters of the Holy 
Names of Jksub & Mary, 11922] 2 
W. W. R. 253 ; 68 D. L. R. 506.— 
CAN. 

PART X. SECT. 1. 

321 i. Status of Judicial Committee — 


, Idrntt rs of ( 'roirn.y The J udK iai Com- 
mittee Bit in the capacity of judges; 
their report i« acted on by the Sovereign 
in full Privy Council, bo that proceed- 
ings before the ('ommittco arc in sub- 
stance wtrictly judicial. The Judiciul 
Committee in not an English body m 
any exclusive sense ; it is not a body 
with any location. The Sovereign is 
everywhere throughout the Einpiro in 
the contemplation of the law. Ho may 
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ns well sit in Dublin, or at Ottawa or 
m South Ainea, oi in Austiaba, or in 
India, as in London, A r it 1 h only for 
oomeiiionoe & because the members of 
the Council are conveniently in 

London that the Judicial Committee 
do sit thoie. — Hull r. M'Kenna, 
“ Freeman 'h Journal” r. Fern- 
KTKOM & THARS1.IUKUI, [1926] l. R. 
402.-— IR. 



Cases 840— 678a. English and Empire 

849. Add. Annotation: — Generally, Mentd. Prager 
v . BlatepieL Stamp & Heacock, [1024] 1 K. B. 
566* 

350. Add. Annotation: — Held. Ware v. Whitlock, 
[1 923] 2 K. B. 418. 

S52a. Affidavit of service of notice of Intended 
application — Necessity for lodging — Judicial 
Committee Rules, 1925, r. 4.]— Practice 
Note, [1925] W. N. 104, P. C. 

363. Add . Annotation : — Mentd. Re Letters Paten 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch 
53* 

373. Add. Citations : — sub nom. Ex p. Kensing 
ton, 15 Moo. P. C. C. 209 ; 15 E. R. 473. 

388a. When further security ordered.] — 

Corporation Agencies, Ltd. p. Home 
Bank of Canada , [1926] W. N. 58, P. C. 

403a. .] — In a suit claiming property by 

adoption, one of defts. denied the alleged 
adoption & claimed widow’s maintenance. 
The first ct. found for the alleged adoption 
but decreed maintenance at a sum less than 
that claimed. The appellate ct varied the 
decree by increasing the amount of mainte- 
nance, <fe refused leave to appeal : — He/d : 
special leave to appeal should be granted 
limited to the question of the maintenance 
allowance. — Annapurnabai v. Kuprao 
(1924), L. K. 51 Ind. App. 310, P. C. 

427a. Immaterial documents - Inclusion dis- 

approved.] — Documents not material to an 
appeal should not Ik* included in the record. 

If one party wishes a document to be included, 
but the other party considers it unnecessary, 
the matter should be referred to the High Ct. 
or its registrar. It does not follow that 
because* unnecessary documents have been 
printed in India they should be included in 
the books for the Judicial Committee. It is 


Digest Supplement. 

the duty of the solr. in England to make a 
selection of the necessary documents, the 
other papers being ready in case they are 
required. In cases of doubt, the solr. should 
take counsel’s advice, for which purpose, on 
application being made, a fee will be allowed. 

I — Sonaton Pal v. 

I L. K. Ind. App. 118 ; 43 T. L. R. 224, P. 

483a. Form of case — Necessity for signature of 
one of counsel appearing at heiuing.]-— Mon- 
treal Light, Heat & Power Co. v . 
Montreal (City) (1924), 68 Sol. Jo. 419, 
P. C. 

486. A dd. Annotations Consd. Hoystead v . Taxa- 
tion Comr., [1020] A. C. 155. Mentd. Pick- 
ford v. Quirke, Pick ford v. 1. R. Oomrs. (1927), 
44 T. L. It. 15. 

526. Add. Annotation : — Mentd. Reckitt v. Bar- 
nett, Pembroke A Slater, Ltd. (1927), 44 
T. L. R. G3. 

535a. .] — It is no part of the functions of 

the Judicial Committee, generally speaking, 
to interpret an Order in Council unless it be 
brought before them in the ordinary way of 
appeal. In the present case, however, in 
which a suit had been remitted to the High 
Ct. to assess damages & that ct. had ad- 
journed an appeal in order that the parties 
might apply to the Board to ascertain the 
intention & effect of the Order made, their 
Lordships entertained a petition by reap, 
with that object, though upon the facts the 
declaration prayed for was refused with 
costs. — Hurnandrai Fulchanp v. Pragdab 
Budhsen, Ex p . Pragdab Budhsen (1924), 

L. it 52 Ind. App. 118. 

>78a. .] — Applt. obtained leave to 

appeal conditionally upon entering into a 
bond, & the native agent of applt., who had 


PART X. SECT. 2. SUB-SECT. 8. 

34811. .1 — A question of pro- 
cedure 1 h not one upon which an appeal 
to the Privy Council will bo enter- 
tained. — A.-U. roB Ontario v. Daly, 
[1924] A. O. 1011 ; 9 1 L. J. P.C.2I ; 132 
L. T. 210; 40 T. L. It. 814.- CAN. 


PART X. SECT. 3, SUB-SECT. 1.— 
A. (o). 

•e. Time occupied in prosecuting 
application for rtview — Addition to 
prt scribed period.] — Applt. allowed 
to add tho time occupied by the 
prosecution in good faith of an applica- 
tion for review to tho period prohoilbcd 
for presenting a potitiou for leave to 
appeal. — Nariman Rustomji Mkhta 
v. Basham Ismayal valad Haji 
IChamisa (1924), 1. L. It. 49 Bum. 119. 
—IND. 


PART X. SECT. 3, SUB-SECT. 1.— C. 

379 iia. .] — Battijc Creek 

Toasted Corn Flake Co. v. Kellogg 
Toasted Corn Flake Co., [1924] 2 
D. L. H. 1238 ; 54 O. L. It, 029.— 
CAN. 

389 Ha. .]- Tho ct, 

cun, itudcr Civil ITocodurc ('ode (Act V. 
of 1908), 1908. Ord. 45, r. 17, read with 
Privy Council Hub's. 1920, r. 9, enlarge 
the time for furnishing sorority &: 
making the deposit, beyond the period 

J »rescril>cd l»y Ord. 45, r. 7. — Ntlkanth 
1AI.WANT N VVV V. SllHI SATOHTD \N \NP 
VlPYA NUWINHV ItllAK ATI (1927), 
1. L. It. 51 Bom. 430. - IND. 

390 i. Form of security .] — An 

order to furnish security for costs of 
reap, in an appeal to tho Privy Council 
in a form other than cash or Govt. 


Bonds can be made only at tho time 
of granting the certificate & not aftoi- 
uardH. — Akunaciiala Naijht r. Bala- 
krihiina & Co. (1924), I. L. It. 48 Mad. 
559. — IND. 


PART X. SECT. 3, SUB-SECT. 5. 

447 i. When allowed — Suits invaliding 
same Question .}-- Actions brought by 
pltf. against three cos. were based on 
separato contracts, precisely similar 
In form. On an appeal to the Privy 
Council, application was made to tho 
Ct. of Appeal (H.C.) to consolidate the 
appeals. Application refused. — Van 
llEMELRYCK V. NHW WESTMINSTER 

Construction & Engineering Co. 
(No. 2) (1920), 29 B. C. It 60.— CAN. 


PART X. SECT. 3, SUB-SECT. 9.— A. 

487 i v. .] — The operation of a 

judgment restraining defts. from selling 
certain goods under certain trade 
names is not stayed pending an appeal 
of defts., to tho Privy Council, although 
under Privy Counoil Appeals Act, 1914, 
88. 3. 4, upon the perfecting of 
security by defts., execution shall be 
stayed in the original causo.< — Battle 
Creek Toasted Corn Flake Co. v. 
Kellogg Toasted Corn Flake Co. 
(1924), 55 O. L. R. 127.— CAN. 


PART X. SECT. 3, SUB-SECT. 10.— B. 

sf. Documents not produced at 
trial .} — Tho Judicial Committee has 
unrestrioted power to admit documents 
where sufficient ground is shewn for 
their not having been produced at the 
initial stage of the litigation. — Indra- 
jit Pratap Saht v . Amah Singh (1923), 
L. R. 50 Ind. App. 183.— IND. 
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PART X. SECT. 3, SUB-SECT. 10.— 
C. (b). 

536 v. .] — The Privy Council 

will only deal with the original issues 
raised at the trial, cannot consider 
new pleadings & the issues raised 
therein. — B rown r. Moore, [1924] 2 
D. L. R. 545 ; affg. 69 D. L. R. 14 ; 
55 N. S. R. 460.— CAN. 

536 vl. .] — A new contention, 

which involves an amendment of the 
plaint, cannot he entertained. — 
Gajadiiar Maiiton v. Ambika Prasad 
Tiwari (1925), 1. L. R. 47 All. 459.— 
IND. 

686 vii. .] — Tho Privy Counoil 

declined to entertain an argument 
which had uot been presented to, or 
sifted by, the cts. in India, especially 
as the subject to be decided concerned 
the diversified & complicated law of 
India as to tenure of land. — Secretary 
of State >or India in Council v. 
Raja Jyoti Prashad Singh (1926), 53 
L. R. Ind. App. 100.— IND. 

536 viii. .] — Where a question 

whother minor members of a family 
wore bound by a decree in a former suit 
brought by the managing member, has 
been abandoned in tho High Ct., it 
cannot bo raised before the Judicial 
Committee, as the question is ono of 
mixed law & fact. — Lingangowda v. 
Basangowda (1927), 64 L. R. Ind. 
App. 122.— IND. 


PART X. SECT. 3, SUB-SECT. 10.— 
C. (c). 

sm» Effect of order — Case remitted** to 
the jury ** for assessment of damages — 
Not order for assessment by original 
‘ w.] — L ew v. Wing Lee, [1926] 1 
. SI R. 678 ; 37 B. C. R. Sl.^OAN. 
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conducted the litigation, executed a bond on 
his behalf in the presence of the chief registrar 
of the ct., who accepted it without objection. 
Upon the appeal coming on for hearing, the 
appellate ct. dismissed it, upon a preliminary 
objection that the authority of the agent to 
execute the bond should have been strictly 
proved. Under the rules of the ct. there was 
power to make any order which was con- 
sidered necessary for doing justice : — Held : 
there had been a failure to do justice between 
the parties, & the case should be remitted to 
be heard, the appellate ct. giving an oppor- 
tunity to prove the authority, if that was 
deemed necessary in the circumstances. — 
Kojo Pon v. Atta Fua, [1927J A. C. 693 ; 96 
L. J. P. 0. 121 ; 137 L. T. 706, P. C. 

585a. .] — A Chinese resident in Penang 

executed a deed settling a fund upon his 
“ sons & grandsons ’* equally. Applt, having 
claimed that his father, T., was a “ son ” of 
the settlor entitled to share in the gift, an 
inquiry whether T. was legitimate, as being 
a son by a “ t’sip,” or secondary wife, was 
remitted for rehearing, applt. not having had 
an opportunity of adducing certain evidence 
upon which he relied, & because the view of 
the lower ct. that a Christian woman could 
not be a “ t’sip ” required reconsideration, 
seeing that no ceremony was needed to con- 


stitute that status. Further consideration 
was also needed of the possible jural con- 
ceptions : (a) that a child might be legitimate, 
although its parents were not, & could not be, 
legitimately married ; & (b) that a father 
might legitimatise his natural child by a 
mother free to contract a legitimate union. — 
Khoo Hooi Lbong v. Khoo Hean Kwbb, 
U926] A. C. 529 ; 95 L. J. P. 0. 94 ; 135 
L. T. 170, P. C. 

609. Add. Citation 128 L. T. 10. 

651. Add. Annotation: — Mentd. Gabriel v . JWlia- 
tarnby, [1920] A. C. 133. 

653. Add. Annotation Retd. Robins t\ National 
Trust Co., [1927 J A. (\ 515. 

663a. - - Applicable to appeals from every court 

in Empire.] — Kokins r. National Trust (Jo., 

1 1927] A. C. 515; 96 L. J. P. C. 81 ; 137 
L. T. 1 ; 43 T. L. R. 213 ; 71 Sol. Jo. 158, 
I\ C. 

676. Add. Annotation : Refd. Robins v . National 
Trust Co., [1927 | A. C. 515. 

690a. Add. Annotations Mentd. Rhondda's Peti- 
tion (1922), 92 L. J. P. C. 81 ; rapid St. Mary, 
Suffolk c. Packard, | L927j 1*. 289. 

763. Add. Annotation : — Mentd. lie Letters Patent 
No. 139,207, Be Carbonit Akt., [1924] 2 Oh. 
53. 


Part XI. — The Supreme Court of Judicature. 


775. In tho cross-reference before this case for 
“Judicature Acts, 1873 (c. 66) to 1902 
(c. 31) ** read “ Judicature (Consolidation) 
Act, 1925 (c. 49).” 

781. Add. Atniotalion : — Refd. Ideal Films r. 
Richards, [1927] J K. B. 371. 

782. Add. Annotation ; —Mentd. Purnell v. Roclie, 
[1927] 2 Ch. 142. 

784. Add. Annotation: — Ah to (1) Refd. Campbell 
v. Poliak, [1927] A. C. 732. 

788. Add. Annotation : — Mentd. Public Trustee v. 
Elder, [1926] Ch. 776. 

790. Add. Annotation:— Refd. The Fagernes, 
[1926] P.185. 

792. Add. Annotations : — Mentd. Re A Bankruptcy 
Notice, fl924] 2 Ch. 76 ; Rawlinson v . Ames 
(1924), 69 Sol. Jo. 142. 

793 . Add. Annotations: — Mentd. Clarkson v. 
Davies, [1923] A. C. 100 ; Duffner v. Bowyer 
(1924), 40 T. L. R. 700 ; The Koursk, [1924] 
F. 140 ; Be Pennington & Owen, [1925J Ch. 
826; Bennett v. Whitehead, [1920] 2 K. B. 
380; Firm of R. M. K. R. M. v. Firm of 
M. It. M. V. L., [1926] A. C. 761 ; Piric r. 


Richardson (1926), 70 Sol. Jo. J023; Ibirdic 
A Lane r. Cliiltern (1927), 96 L. J. K. B. 773. 

809. Add. Annotation — Reid. Rackhatn v. 
Tabrum (1923), 129 L. T. 24. 

827. Add. Annotation : - Refd. (’apron n. (’upron, 
LI 927 J P.243. 

831a. .] -Wlion a judge adjourns a 

chambers summons into ct . under R. S. C., 
Ord. 51, r. 22, A does not direct that it is to 
be hoard in ct. as chambers, the matter is in 
ct. for all purposes A is open to the press. - 
Bardie A Lane r. L’hii/tern (1927), 96 
L. J. K. B. 773 ; 13 T. L. R. 477 ; on appeal, 
96 J j. J. K. B. 1010, C. A. 

834a. -.J — ILakdik A Lane v. (’hiltern, 

No. 831a, ante. 

865. Add. Annotation : Refd. (’apron v. Caproii, 
11927| P.213 

913. Add. Annotation : — Mentd. Performing Right 
Soc. v. London Theatre of Varieties, [1924] 
A. C. 1. 

919. Add. Citation : — sub nom. R. v . Ielingworth, 
32 W. R. 451. 

After this case add “ Sec, now , Judicature 
(Consolidation) Act, 1925 (c. 49), s. 25.” 


PART X. SECT. 3. SUB-SECT. 10.— 
d. (b) ii. 

650 vi. .] — Where all tho cts. 

below have concurred in tho findings 
or fact, the Judicial Committee will 
ordinarily accept them & not review 
them. — Lain© t>. Toronto General 
Trusts Corpn., [1924) 4 D. L. It. 1138. 
— CAN. * 


650 vii* .] — Montreal Trans- 
portation Co., Ltd. v. K., [1926J 2 
P. L. R. 362.— CAN. 


PART X. SECT. 3, SUB-SECT. 10.— 
D. (c). 

680 i. Want of prosecution — Juris - 
dicium of Court of Appeal over costa .] — 
Cleave t>. MiDovalij, [1927 J N. Z. 
L. it. 433.— N.Z. 


Council: — Held: tho decree against 
them was not a nullity under Judicial 
Committee Act, 1833, h. 23. — Kalyani 
Pill at v. Tfiihuvenk ad aswami Ay- 
YANOAR (1924), 1. L. ii. 47 Mad. 618. 
—IND. 


PART X. SECT. 3, SUB-SECT. 11. 

1 1. Against legal repreaentatii cs 

of respondents. ] — Where some of respH. 
in tho appeal before the Privy Council 
were dead, & their legal reproacn ten- 
tative had not been brought on the 
record when the appeal was heard & 
Judgment delivered by tho Privy 


PART X. SECT. 3, SUB-SECT. 13.— 
A. ia) i. 


719 ii. Not appearing but lodging 

case . )— lioBps., who did not appear, 
but had lodged a case, allowed costs 
up to the date of doing so. — G ajadhaj* 
MAHTON V. AMBIKA PttA8AD TlWARI 


(1925), I. L. R. 47 All. 459.— IND. 



Cases 944—1126. 
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944. Add. Annotations : — Retd. Davey v . Robinson, 
[1923] 1 K. 33. 563; Shrager v. Dighton, 
( 1921] 1 K. R. 274. Mentd. Gunter v. Stad- 


tische Hochseefischerei Gesellschaft, [1925] 
2 K. B. 493 ; Pringle v. Hales, [1925] 1 K. B. 
573. 


951. Add, Annotation:- 
(1920] A. C. 482. 

954. Add. Annotations: — Refd. Rudd v. Rudd, 
(1924] P. 72; Bartlett v. Bartlett, [1925] 
A. C. 377. Mentd. He Annesley, Davidson v . 
Annobloy, |1920] Oh. 692. 

956a. To make declaration as to validity 

of divorce — Granted on grounds not authorised 
by English law.] — Reap. & his wife, applt., 
who were British subjects of the Jewish 
religion & resident in Egypt, were divorced 
by the Grand Rabbinat at Alexandria in 
accordance with the Jewish religion, but upon 
grounds which would not have supported a 
decree for divorce according to English law. 
Applt. brought an action against resp. in the 
Supremo Ct for Egypt for a declaration that 
the divorce was effectual to dissolve the 
maniage. The Order in Council of 1910, by 
which civil jurisdiction over British subjects 
was coni erred, provided by art. 90 that “ in all 
matters relating to marriage, inheritance, or 
other questions involving religious law or 
custom the ct. shall, in the case of persons 
belonging to non-Christian communities, 
recognise & apply the religious law or custom 
of the persons concerned.” Art. 103 con- 
ferred “ all such juiisdietion in matrimonial 
causes, except the jurisdiction relative to 
dissolution or nullity or jactitation of mar- 
riage, as for the tune being belongs to the 
High Ct. in England ” : — Held : applt. was 
entitled to the declaratory decree which she 
sought .- Sasson v. Sasson, [1924] A. C. 1007 ; 
94 L. J. P. C. 13 ; 132 L. T. 163, P. C. 

Annotation : Refd. Hart lot t v. Baitlett, [1926] A. C. 1177. 

950b. To try action for damages for 

breach of contract — Breach In England.] — 
By the Ottoman Order, 1910, the jurisdiction 
of the Supreme Ct. thereby established 
extends, as regards Egypt, to, so far as 
material : “ (i) British subjects, as herein 

defined, within tbo limits of this Order. 


(ii) The property & all personal & proprietary 
rights & liabilities ^within the said limits of 
British subjects, whether the said subjects 
are within the said limits or not.” Rules of 
ct. made under the order contain a provision 
for substituted service, but none for service 
out of the jurisdiction. Applt., a British 
subject resident in England, contracted in 
England to buy from resp., who was resi- 
dent in Egypt, a concession granted by the 
Egyptian Govt, in connection with irriga- 
tion, & for the employment of resp. in 
Egypt. Applt. repudiated the contracts by 
a cable despatched from England. Resp. 
issued a writ in the Supreme Ct. for Egypt 
claiming damages from applt. for breach of 
the contracts, & obtained an order for sub- 
stituted service in Egypt : — Held : the cable 
repudiating the contracts having been des- 
patched in England, tho breach took place 
there, & the Supreme Ct. had no jurisdiction 
in the case. — Martin v . Stout, (1925] A. C. 
359 ; 94 L. J. P. C. 71 ; 132 L. T. 673 ; 41 
T. L. R. 176, P. C. 

969a. Transfer of jurisdiction — Effect of 

Treaty of Peace (Turkey) Act, 1924 (c. 7).] — 

Petitioner, the wife of a British subject 
domiciled in Turkey, obtained in Ilis Britannic 
Majesty’s Supreme Ct. for the Dominions of 
the Sublime Porte (Matrimonial Jurisdiction) 
a decree nisi for a divorce on the ground of her 
husband’s adultery. In consequence of the 
ratification of the Treaty of Lausanne the 
above ct ceased to exist before the decree was 
made absolute ; — Held : by virtue of the 
combined effect of the above Act, art. 16 of 
the Convention between Turkey & Great 
Britain of the same date as the Treaty, & art. 
2 of the Treaty of Peace (Turkey) Order, 
1924, the Divorce Division of the High Ct. 
had jurisdiction to make the decree absolute. 
— Seager v. Seager, [1925] P.105; 94 L, J. P. 
00 ; 133 L. T. 319 ; 69 Sol. Jo. 724. 


Part XVI. — Consular Courts 

Mentd. Nadan v. R., 


Part XVII. — Forest Courts. 

974a. Court books Duty of clerk to produce for inspection.]-- A.-G. r. Brow n (1811), 2 L. T. O. S 

421 ; 8 J. P. 711. 


Part XXIII. — Borough and Local Courts of Record. 

1019. Add. Annotation : Mentd. Debenhams 

Perkins (1925), 133 L. T. 252. 1053. To the reference before this case add 

1024a. S. /\ Penduk j» v. Chambers (1591), do. “ ; Liverpool Corporation Act, 1921 (cHxxiv), 

Eli/.. 256 ; 78 E. R. 512. ss* 224-263.” 

Annotation . —Refd. Goodeon v. Duftield (1612). Cro. Joe. 313 


Part XXV. — Judicial Commissioners. 

1126. Add. Annotation : -Refd. Salisbury & Eordingbiidge District Drainage Board v. Southern 
Tanning Co. (1920), Ltd., [1927] 2 K. B. 566. 



Vol. XVI. -Cases 46a— 356a. 


CROWN PRACTICE. 

Part I. — Proceedings on the Revenue Side of the King’s 

Bench Division. 


46a. Bail to answer & pay penalties — Liability of 
sureties.]; — Where a person is proceeded 
against in the High Ct. by writ of capias , 
under Customs Consolidation Act, 1870 
(c. 36), s. 247, for the recovery of penalties 
for offences against the Customs Acts he 
shall be bound to apswer & pay all the 
penalties sued for with two or more sureties 
who shall be jointly & severally sufficient 
for the amount of the bail indorsed on the 
writ . — Re Attfield (1924), 93 L. J. K. 13. 
1064. 

166. Add. Annotation : — Reid. Food Controller v. 
Cork (1923), 130 L. T. 1. 


240a. — — Bills of exchange - Transmitted from 
abroad by foreign agents.] -Tt. r. n unter 
(1817), 4 Price, 258 ; 1 16 K. R. 457. 

246a. Rights of landlord —Not entitled to payment 
from sheriff of rent due before writ.]- R. r. 
De Caux (1815), 2 Price, 17 ; 116 K. R. 7. 

246b. Subsequent arrears of rent- Goods kept 

locked up by sheriff for long time.]— The ct. 
refused to interfere, so far as to order the 
effects to be sold. A: the rent In arrear to be 
paid out of the produce. R. r. Hill (1818), 
6 Price, 19 ; 116 K R. 729. 

313. Add. Annotation: -Refd. Re Kent Coal Con- 
cessions, Bum v . The Co., 11923] W. N. 328. 


Part II. — Petition of Right. 


320. Add. Annotation : —Refd. Badman v. It.. 
[1924] 1 K. B. 64. 

322. Add. Annotation Refd. Howland v. Air 
Council (1923), 39 T. R. It. 228. 

323a. Claim against Dominion.] — A petition of 
right cannot be brought in the High Ct. of 
Justice of England which has for its object 
a judgment against the Crown, which is to 
be satisfied out of the Exchequer of a 
Dominion.— A.-G. r. Great Southern A 
Western By. Co. of Ireland, [1925] A. C, 
754 ; 94 L. J. K. B. 772 ; 133 L. T. 568 ; 41 
T. L. R. 576 ; 69 Sol. Jo. 744, II. L. ; revstj. 
S. C. 8itb nom . Great Southern & Western 
Ry. Co. of Ireland v. It., [1924] 2 K. B. 450, 
C. A. 

333. Add. Annotation : — Refd. A.-G.for Ontario r. 
McLean Gold Mines Co. (1926), 95 L. ,7. P. ('. 
217. 

347. Add. Citation 15 Asp. M. L. C. 574. 

Add. Annotatioyi -Refd. Brocklebank v. It., 
[1925] 1 K. B. 52. 

351. Add. Annotation: — Dlstd. A.-G, for Straits 
Settlements v. Pang Ah Yew, [1925 j A. C. 
555. 

352. Add. Annotations: — A.s to (1) Dlstd. A.-G. 
for Straits Settlements v. Pang Ah Yew, 
|1925] A. C. 555. Refd. Jamieson v. Downie, 


[1923J A. O. 691; Badman r. It., [1921] 1 
K. B. 64. 

353a. Compensation for Injury to property In 

Ireland.] —No claim for compensation for 
injuries done to property m Ireland is 
maintainable against the (Town in an English 
ct.- Price r. It. (1925), 42 T. L. It. 179. 

355. After this case add “ Effect of In- 

demnity Act, 1920 (c. 48). J — See Constitu- 
tional. Law, pp. 280, 281, Nos. 520a-526c, 
534a, ante .” 

356. A fid. Annotation Folld. A.-G. for Straits 
Settlements v. Pang Ah Yew, [1925} A. C. 
555. 

356a. •]- -Under Crown Suits Ordinance 

No. 22 of the Straits Settlements a petition 
of right can be maintained to recover damages 
arising from a collector of land revenue 
selling land under Ordinance No. 35 for 
arrears of revenue without first serving a 
written notice of demand as required by s. 4. 
The collector in selling is an agent of the 
Crown although he acts under statutory 
authority, As the fact that ho has carried out 
his duties in an unauthorised manner does 
not prevent the Crown from l>. ing liable. — 
A.-G. for Straits Settlements v. Pang 
Ah Yew, [1925J A. C. 555 ; 94 L. J. P. C. 150 ; 
L33 L. T. 106, P. C. 


PART I. SECT. 1, SUB-SECT. 4.— 
B. (h). 

•a. Exchequer Court — No juris- 
diction to hear appeal from Commis- 
sioner's Court under Canada Shipping 
Act .] — R. r. Perreault (3 922), 60 
D. L. It. 671 ; 21 Exch. C. R. 355.— 
GAN. 

PART I. SECT. 2, SUB-SECT, 1. 
sd. Effect of writ — On accrual of 
prerogative rigFUs.] — Prerogative rights 
which might accrue to the Grown by 
virtue of a writ of extent are dependent 
upon the issue of the writ Itself. As 
it was too late to issue the writ : — 
Held : there was no direct liability to 
the Crown by the Insolvent co. — Re 
Excelsior Electric Dairy Machin- 


ery, Ltd., f 1 9231 3 D. L. It. 1176; 
02 O. L. U. 225 ; 2 C. II. R. 599.— CAN. 

PART II. SECT. 1. 

317 i. rurpobfs.] — Upon petition of 
right there is no power in the ct. to 
compel the Crown to make a grant of 
land. — Kkkwatin Power Co., Ltd. 
v. Kkkwatin Flour Mills Co., I/i i>.. 
Kkkwatin Power Co., Ltd. r. Lakj. 
of the Woods Millivu Co, Ltd., 
[1926] 4 D. L. R. 531 ; 59 (). L. It. 
106.— CAN. 

PART II. SECT. 2, SUB-SECT. 1. 

o i. Property in posstssum of 

third party.]— A.-U. fur Ontario r. 
McLean Gold Minks, Ltd. 1 1927 ] A. C. 
185; 95 L. .1. P.c. 217 ; 136 L. T. 191, 
P. C\— CAN. 


PART II. SECT. 2, SUB-SECT. 3. - A. 

346 ii. .] -MACNHKLLr. R., 

[1925] Excb. C. It. 133.- CAN. 

346 iii. .J Where 1 he Crown 

longed to a co. the use ol a wharf : 

Ilf Id : the (town in not keeping the 
whuif in safe A’ piopci condition lor 
tiie use foi whit’ll it was intended, was 
guilty of a *ortious bred eh ot contract., 
& liable, on a petition of right, for 
damages suffered by its Iohhoc.- 
Canada Steamship Links, Ltd. v. It., 
11926] Kxeh. C. It. 13- CAN. 


PART II. SECT. 2, SUB-SECT. 3. - C. 

361 viii. .1- Kendall r. 

Jt., [19261 Kxeh. ( J. 3L 34.— CAN. 
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360. Add . Annotation: — Distd. Wigg v. A.-G. for 
Irish Free State, [1927] A. C. (574. 

361. Add, Annotation : — Distd. Wigg v. A.-G. £or 
Irish Kw States LI 927] A. (J. 071. 

368. Add. Annotations: — ConscL Commercial & 
Estates Co. of Egypt v . Board of Trade, 
[1925] J K. B. 271. Refd. Netherlands- 
American Steam Navigaticm Co. v. Pro- 
curator-General (1925), 42 T. L. li. 81. 

369. Add. Annotation: — Refd. Buerger v. New 
York Life Assce. (1927), 90 L. J. K. B. 930. 

370. Add. Amiotaliom : — Mentd. Cayzcr, Irvines. 
Board of Trade (1925), 95 L. J. K. B. 134; 
Wigg v. A.-O. of Irish Free State (1927), 96 
li. J. P. ('. 88. 

371. After this case add “Compensation for use 
of Invention by Crown.J — See Patents, 
No. 1673a, post.” 

374. Add. Annotation: — Apld. Badman v, R., 
[1924] 1 K. B. 64. 

374a. When allowed.] — Under Petitions 

of Right Aet, I860 (c. 34), s. 7, the ct. has 


jurisdiction to allow a petition of right to be 
amended, provided the amendment does not 
involve a substantial alteration in the cause 
of action, so that the allowance of it without 
a fresh flat would operate in derogation of the 
prerogative of the Crown. The test whether 
a particular amendment ought to be allowed 
is this : if the petition had originally been 
presented in the form in which it stands after 
amendment, is there a reasonable probability 
that the fiat would not have been refused ?- 
Badman Brothers v. R., [1924] 1 K. B. 64 i 
93 L. J. K. B. 132 ; 130 L. T. 264 ; 68 Sol. 
Jo. 166, C. A. 

375. Add. Annotation : —Refd. Buerger v . New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

381. Add. Annotations : — As to (1) Refd. Jamieson 
v. Downie, [1923] A. C. 691. As to (3) Apprvd. 
Badman v . R., [1924] 1 K. B. 64. 

388. Add. Annotations As to (1) Refd. Cayzer, 
Irvine v. Board of Trade (1925), 95 L. J. K. B. 
134. Generally , Mentd. Wigg v. A.-G. of Irish 
Free State (1927), 9(5 L. J. P. O. 88. 


Part III.- — Scire Facias. 


441, Add. Annotations : -Mentd. British Tliorason- 
llouston Co. v. Sterling Accessories, Same v. 
Orowtlier & Osborn, [1924] 2 Cli. 33; Parker 
& Cooper v. Reading, 1 192(5] Ch. 975 ; Thomas 
r. Evans, Join's v. South-West I^ancashire 


Coal- Owners’ Assocn. (1926), 42 T. L. It. 
401. 

449. Add. Annotation : — Consd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 
53. 


Part V. — Habeas Corpus. 


464. Add. Annotatioyi : — Refd. Secretary of State 
for Home Affairs v. O’Brien, [1923] A. C. 603. 

469. Add. Annotations : — As to (1) Distd. Secretary 
of State for Home Affairs v. O’Brien, [1923] 
A. O. (503. As to (4) Refd. It. v. Maidstone 
Prison, Ex p. Maguire, [1925] 2 K. B. 265. 

470. Add. Citations [1923] 2 K. B. 3(51 ; 92 
L. J. K. B. 797 ; 129 L. T. 419 ; 87 J. P. 
16(5 ; 21 L. (1. It. 419 ; 27 Cox, O. O. 433 ; 
suit nom. O’Brien v. Secretary of State 
for Home Affairs, (57 Sol. Jo. 553 ; on 
appeal , sub now. Secretary of State for 
Home Affairs v. O’Brien, 11923] A. C. 
603, H. L. 


Add. Annotation : — Refd. Campbell v. Poliak, 
[1927] A. C 732. 

491. Add. Annotation : — Mentd. R. v. Secretary of 
State for Home Affairs, Ex p. O’Brien, [1923] 
2 K. B. 361 . 

492. Add. Annotation : — Refd. Secretary of State 
for Home Affairs v. O’Brien, [1923] A. C. 603. 

493. Add. Annotation : — As to (1) Consd. Sobhuza 
II. v. Miller, [1926] A. C. 518. 

498. Add. Annotation : — Refd. R. v. Home Secre- 
tary, Ex p. Bressler (1924), 131 L. T. 386. 

508. Add. Annotation As to (1) Apld. Campbell 
r. Poliak, [1927] A. C. 732. 


PART II. SECT. 3. 

374a i. - — May be amended by 
court -When aUowuL } — Whoic a sup- 
pliant socks to substitute or odd a 
substantially now enuso of uotion, tho 
amendment should not be «illowed In 
tho absence of tho Lieutenant- 
Governor's flat or the consent of tbo 
A.-G. ; but if the substance of tho 
case as not changed, the ct. can help 
tho suppliant by amendment. — 
Northern Construction Co. v. R., 
[1923) 3 D. L. R. 1069 ; 8 W. \V. R. 
769.— CAN. 

374a ii. .J — Even if 

the ot. has power In some cases to 
amend a petition without the consent 
of the Crown, that power must be 
limited to minor matters, & cannot go 
the length of allowing a Ruppliant to 
change tho character ot ius claim 
against the Crown, cither by adding 
to it or withdrawing part of it or by 
adding parties as co-defte. with the 
Crown. — Flexlume Sion Co. v. Macky 


Sion Co., [1023] 1 D. L. R. 1185 ; 51 
O. L. It. 595.— CAN. 

374a iii. .] — A peti- 

tion cannot be amended, unless one 
month’s notice of tho Bubstanoe of the 
petition is given to a law officer. — 
Official Assignee v. R., [1922J 

N. Z. L. R. 265.— N.Z. 

374a iv. .) Fitz- 
patrick r. R. (1925), 57 O. L. R. 178.— 
CAN. 


g i. Defence — When particulars 

ordtred. 1 — O’Brien Sc Dohent t\ R., 
[19251 Exch. C. R. 1.— CAN. 


sk. Claim against individual as 
well as Crown — Necessity for separate 
action against individual-— Action <& 
petition of right tried together .} — 
Northern Construction Co. r. R., 
[1923] 3 D. L. R. 1069 ; 2 W. W. R. 
769.— CAN. 


893 i. Discovery — Suppliant's right 
as against Crown .} — In proceedings by 
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petition of right against the Crown, an 
order will not be rnado for the examina- 
tion by petitioner of an officer of the 
Crown for discovery before trial. — 
Crowbie v. R.. [1923J 2 D. L. R. 542 ; 
62 O. L. K. 72.— CAN. 

394 i. Evidence — Burden of proof — 
Negligence charged against officers <£* 
servants of Crown .}-- Tho burden of 
proof is upon the suppliant, who must 
show that there was negligence, Sc the 
maxim res ipsa loquitur cannot bo 
invoked to relieve him of the onus in 
such actions under Exch. Ct. Act, 
1906, s. 20. — Montreal Transpor- 
tation Co. v. R., [19241 4 D. L. R. 
808.— CAN. 


PART V. SECT. i t SUB-SECT. 8.— 

B. <5>). 

823 i. Where warrant primd facie 
valid.l—'R. v . Wong YUEN (1925), 44 
Can. Crim. Cos. 338.— CAN. 
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558. Add . Annotation : — Reid. R. i\ Brixton 
Prison, Ex p. Shure, [19201 1 K. B. 127. 

554. Add. Annotations : — Consd. K. v. Brixton 
Prison, Ex p . Shuro, [1920] 1 K. B. 127. 
Refd. R. v. Brixton Prison, Ex p. Perry, 
[1924] 1 K. B. 455. 

570. Add. Annotation Mentd. Everett v. Ryder 
(1920), 135 Ij. T. 302. 

585a. Form of summons.] — A summons 

taken out during the long vacation with a 
view to obtaining a writ of habeas corpus to 
bring the body of appct. before the ITigli Ot. 
should require the parties concerned to show 
cause, not why the writ should not issue, but 
why an order nisi for the writ should not 
issue, inasmuch as the former procedure does 
not, whereas the latter does, disclose the 
grounds upon which the application is made. 
— R. v. Brixton Prison (Governor), Ex p. 
Shure, [192(5] 1 K. B. 127 ; 95 L. J. K. B. 
381 ; 134 Ij. T. 317 ; 28 Cox, C. C. 120 ; 
11920] B.&C. II. 1,1). C. 

801. Citations : — For “ sub nom. *R. v. Home 
Secretary, Ex p. O’Brien, 39 T. L. R. 487, 
C. A. ; sub nom. Home Secretary v. O’Brien, 
Times , May 15, II. Ij.,” read “ sub nom. It. v. 
Secretary of State for Home Affairs, 
Ex p. O’Brien, [1923J 2 K. B. 301, O. A. ; 
sub nom. Secretary of State for Home 
Affairs v. O’Brien, [1923] A. C. 003, 11. L.” 
Add. Annotation Refd. Campbell v. Poliak, 
[1927] A. C. 732, 

811. Add. Annotation : — Refd. Secretary of State 
for Home Affairs v. O’Brien, [1923] A. 0. 003. 

656a. -.] — Run yard's Case (1070), 2 Vent. 

22 ; SO K. R. 2S0. 

Annotations . -Refd. U. v. Wilkes ( 1703), 2 Wils. 151; 


Wood’s Case (1771), 3 Wils. 172 ; R. v. Dunn (1840), 12 
Ad. ic KI. 599. 

660a. Assuming that an order transferring 

a convict sentenced to ponal servitude in 
Northern Ireland to an English prison was 
not valid to justify the transfer between the 
Irish & the English prisons, it is a sufficient 
answer by the governor of the English prison, 
to whom a rule nisi for a writ of habeas 
corpus has been directed, that appct. was 
lawfully sentenced to a term of penal servi- 
tude, which is still current, & that he detains 
him under an order lawfully made by the 
Home Secretary. — R. v. Maidstone Prison 
(Governor), Ex p. Magitire, (1925] 2 K. B. 
285 ; 94 E. J. K. B. 879 ; 133 L. T. 710 ; 
89 J. P. 89 ; 41 T. L. It. 450, 1). C. ; on 
appeal , 95 L. J. K. B. 55, C. A. 

682a. .] — Secretary of State for Home 

Affairs v. O’Brien, No. 801, post. 

750. Add. Annotation : — As to (2) Refd. Secretary 
of State for Home Affairs v. O’Brien, [1923] 
A. C. 003. 

787. Add. Citation: — 17 Jur. 1163. 

792. Add. Annotation : - Refd. Campbell r. Poliak, 
[ 1 927 J A. C. 732. 

793. Add. Annotation Distd. Secretary of State 
for Home Affairs v. O’Brien, ( 1923 ( A. C. 603. 

795. Add. Annotation : - Refd. R. v. Maidstone 
Prison, Ex p. Maguire (1925), 133 L. T. 710. 

797a. Person sentenced to penal servi- 

tude.] — Where, on an application for a writ 
of habeas corpus , a l>iv. Pt. has held that a 
person sentenced to penal servitude by a ct. 
in Northern Ireland has been lawfully trans- 
ferred to a convict prison in England to serve 
his sentence, no appeal lies to the Ct. of 


PART V. SECT. 1, SUB-SECT. 3.— C. 

o. For “ 4 C. L. It. 101 ” wail ” 1 
V. L. R. 101.” 

r i. R. t>. Moore, 

[1924] 3 W. W. R. 923.— CAN. 

■1. Where jirnreedings 80 irregular as 
to prcclmte fair trial .J — Accused dis- 
charged upon a writ of habeas corpus . — 
R. v. Campbell (1924), 43 Can. Orlm. 
Cas. 340.— CAN. 

PART V. SECT. 1, SUB-SECT. 3. 

D. <c). 

■m. Person outside British India .] — 
Tho II Iff h Ct. can issue a writ of habeas 
corpus lor the production of a person 
ouffildo British India, provided ho is 
in tho custody, or under the control, of 
a person within ita jurisdiction. — 
Mahomed alli Allabpx v. Ihmailji 
Abpulali Ac Harpah Sykdna Taper 
Saifuddiv Mcjllaji Saheb (1926), 
I. L. R. 50 Bom. 6X6.— IND. 


PART V. SECT. 1, SUB-SECT. 4.— 
A. (c). 

595 v. .] — An application for 

habeas corpus must be supported by 
an affidavit of prisoner, or an affidavit 
showinff that his affidavit cannot be 
obtained. — R. v. Murrell, [1924] 2 
D. L. R. 647 : 40 Can. Crim. Caa. 298. 
—CAN. 

595 vi. .] — R. e. Lee (B. C.), 

[19261 3 W. W. R. 264.— CAN. 


599 U a. .1— R. v. 

Murrell, No. 595 v., ante. — CAN. 

599 il b. S. P. R. v. Bax.viti, [1920] 
1 D. L. R. 424 ; 45 Can. Crim. Can. 
75 ; 58 lu L. R. 165.— CAN. 


PART V. SECT, t, SUB-SECT. 4.— 
A. (d). 

•11 vi. .] — An appct. for 

a writ of habeas corpus is not at liberty 


to go from judffc to judge of tho 
Supreme Ct. in bin quest of release. 

He Loo Lkn (No. 2), [1921 1 1 1). L. IP 
910 ; 1 \V. W. B. 735 ; 41 Can. Cum. 
Cas. 388 ; 33 B. C. It. 213.— CAN. 

611 vii. .J An appct. foi 

a writ of habeas corpus whoso diseharffo 
is refused by one judffc, may make 
another application before another 
judges even of the same et., on the 
same or on different grounds, & so on 
from judge to judge, oaeli judge being 
uncontrolled by the previous decisions. 
— It. v. Uek Dew- (No. 1). f 19211 3 ]>. 
L. It. 153; 2 W. W. it. 773 ; 42 Cun. 
Crim. Cas. 188; 33 Ii. C. R.52L- CAN. 

611 viii. ,] — When an 

application for a writ of habeas corpus 
has been refused on its merits by n 
judge of the Ct. of K. B. in Manitoba, 
tho only ct. of original jurisdiction in 
Manitoba In questions of that kind tho 
application cannot be renewed beforo 
any other single judge. — It. i\ Rowan* 
on UK. (1924 1 3 I). Ij. It. 229; 2 

W. W. It. 351 ; 42 Can. Crim. Cas. 
231 ; 34 Man. L. It. 371.— CAN. 

611 ix. .] The dismissal 

of a habeas corpus application or 
applications is not a liar to the making 
of a new application for hat'cas corpus 
boforo the same judge. — It. r. Jaci, 

1 1925 J 2 W. W. It. 129 ; 43 Can. Crim. 
Cas. 363. - CAN. 

PART V. SECT. 1, SUB-SECT. 4.- B. 

sn. Order nisi — Notification of prose- 
cutor & magistrate not necessary.}- — 
R. v . Kuzyck, [1924] 1 W. W. it. 
872 ; 42 Can. Crim. Cas. 144. — CAN. 

PART V. SECT. 1, SUB-SECT. 4.— 

C. (d). 

g i. ‘ Where a Judge of 

the Ct. of Appeal grant#* a writ of 
habeas corpus, the Ct. of Appeal baa 
the right to quaah the judge’s order if 

431 


gi anted erroneously.— R. v. Homan* 
i'll uk, [19211 3 J). L. It. 229; 2 

W. W. it. 351 ; 42 Can. Crim. Cas. 
231 ; 34 Man. L. It. 371.— CAN. 


PART V. SECT. 1, SUB-SECT. 4.- 

D. (1) ii. 

726 v. — - — The el. Is en- 
titled, on a hatnas corjms application, to 
receive affidavit evidence to show thut 
Hie inagistfutr had no puisdietion or 
has exceeded his lurisdiel ion in con- 
victing appct.- It. Montlwuruo, 
[1921] 2 W. VV It. 250.- CAN. 

726 vi. - — -.1 If, on an appli- 

cation to make absolute an order for a 
wilt of hafuas corpus, no want or excess 
of jm indict ion appears on the lace of 
flic doeuineiits tiled with the return to 
the rule nisi, affidavits are admissible 
to establish such want or excess of 
jurisdiction, even alth ugh they max 
directly eont radiet facts stated in the 
doeuineiits filed with such return.— Hi 
Cavenktt, |1926j N. Z. L. Jt. 755. - 
N.Z. 

PART V. SECT. 1, SUB-SECT. 4.- E. 

so. Duly of court — To consider all 
evidence , records & proceedings taken.] 
--It. «. Bade (1923), 41 Can. Crim. 
Cas. 59.— CAN. 

PART V. SECT. 1, SUB-SECT. 4. G. 

sp. Discretion oj court.] h'r p. 
Leap LEV (N. N ) (1926), 46 Can. Crim. 
Cas. 298.— CAN. 

PART V. SECT. 1, SUB-SECT. 4.— H. 

q L - -.1 — The Ct. of Appeal In 
Bntish Columbia lias no jurisdiction 
to hear an uppeal from the refusal of 
a judge to grant a writ of habeas 
corpus in aid of criminal matters.- — 
Jt. v. MoAdam, 1 1 925 J 4 I). L. R. 33 ; 
[1925] 3 W. W. It. 257 ; 44 Con. Crim. 
Cas. 155 ; 35 B. O. It. 168.-- CAN. 



Cases 797a— 1141a. English and Empire Digest Supplement. 


Appeal as the question of the legality of the 
transfer & detention is one arising out of a 
criminal cause or matter. — It. v. Maidstone 
Prison (Governor), Ex p. Maguire (1925), 
95 L. J. K. B. 55; 133 L. T. 710 ; 89 J. P. 
161; 41 T. L. R. 654 ; 09 Sol. Jo. 691, 

V* A* 


800. Add. Annotation: — Mentd. R. v. Maidstone 
Prison, Ex p. Maguire, [1925] 2 K. B. 205. 

801. For the existing paragraph in original 
volume substitute as follows : — 

From order declaring prisoner’s right to 
liberty — Order not directing discharge — Order 
of Court of Appeal — No appeal to House of 
Lords.] — No appeal lies from an order of a 
competent ct. for the issue of a writ of 
habeas corpus where the ct. determines the 
illegality of appct.’s detention & his right to 
liberty, although the order does not direct 
his discharge. 

Upon the application of a man whom the 
Home Secretary had caused to be arrested & 
deported to Dublin, where he was interned 
by the Govt, of the Irish Free State, the Ct. | 
of Appeal, reversing the decision of the ' 


Div. Ct., granted an order nisi , which they 
subsequently made absolute, for the issue of 
a writ of habeas corpus directed to the Home 
Secretary, the ct. holding that the detention 
was illegal as the Home Secretary had no 

f lower to order a person to be interned in the 
rish Free State ; &, owing to a doubt 

whether the Home Secretary had control of 
the body, the order allowed him a week 
within which to make his return to the writ. 
Before the week had elapsed an appeal by 
the Home Secretary to the House of Lords 
was heard on the question of competency : — 
Held : notwithstanding the generality of the 
language of Appellate Jurisdiction Act, 1870 
(c. 59), s. 3, the House had no jurisdiction 
to entertain the appeal. — Secretary of 
State for Home Affairs v. O’Brien, [1923] 
A. O. 003 ; 92 L. J. K. B. 830 ; 129 L. T. 
577 ; 87 J. P. 174 ; 39 T. L. R. 038 ; 67 
Sol. Jo. 747 ; 21 L. G. R. 609 ; 27 Cox, C. C. 
400, H. L. ; previous proceedings , sub nom. 
R. v . Secretary of State for Home 
Affairs, Ex p . O’Brien, [1923] 2 K. B. 
301, C. A. 

Annotation — Consd. ( ampbell r. Poliak, [1027] A. C. 732. 


Part VI. — Mandamus. 


900. Add. Annotations : — As to (1) Refd. Mersey 
Docks Harbour Board v. llav, [1923] A. ( 3 . 
345 ; Tate & L\le v. L. A N. JO. Ry. Ac 
L. M. Ac S. Ry. (1920), 43 T. L. R. 49. 

912. Add. Annotation: Refd. A.-G. v. Denby, 
[1925] Ch. 590. 

958. Add . Annotation : Apld. H. r. Harris, [1927] 
2 K. B. 587. 

1066. Add. (Station : sub nom. R. r . Foplar 
Borough Council, h\r p . London County 
Council. R. v. Poplar Borough Council, 
E.r p . Metropolitan Asylums Board, 2 
B. B. A. 810. 

1091. Add. Annotations:- Refd. R. v. Leicester 
JJ., Ejc p. Allbi'ighton. 11927] 1 K. B. 557. 
Mentd. R. v. Bath Compensation Authority, 
(1925] 1 K. B. 085. 

1130. Add. Annotation : — Mentd. Harper v. 
Hedges, 11923] 2 K. B. 314. 

1141a. Income Tax Act, 1918 (c. 40), s. 125, 
Sched. A., No. V., rr. 7, 8 — Remedy by way 
of appeal.] — As a result of information dis- 
closed in connection with a claim to relief 
for the year 1920-21 under the above r. 8 
the Inspector of Taxes discovered that the 


rent s of certain properties had been increased 
during that year A: that, by the above 
r. 7 (2), the owners were not entitled to the 
deductions in respect of repairs which had 
previously been granted from the Sched. A. 
assessments on the properties for that year. 
Additional assessments to income tax, Sched. 
A., wore accordingly made in respect of the 
tax undercharged, At the Inspector of Taxes 
rofused to certify the claim under r. 8 on the 
ground that relief under that rule applied 
only to assessments which were reduced for 
purposes of collection under r. 7. Notice of 
appeal was given by the owners against the 
additional assessments A: against fhe refusal 
of the Inspector to certify the claim under 
r. 8, but at the owners’ request the hearing 
of the appeals was postponed pending the 
decision of the ct. on rules nisi, which the 
owners had applied for & obtained, calling 
upon (a) the General Comrs. & the Inspector 
of Taxes to show cause why a writ of pro- 
hibition should not issue, prohibiting them 
from proceeding with the additional assess- 
ments ; & (b) the Inspector of Taxes to show 
cause why writs of certiorari & mandamus 
should not issue, quashing his refusal to 


798 v. .] —When a ju<lgc 

or the full Ct. of K. 1L bus granted n 
writ of habeas corpus be discharged 
prisoner, there is no appeal. — It. r. 
JtOMANCHTTK, 119241 3 D. L. It. 221): 
2 W. W. It. 351 ; 4 2 Can. Crim. Cab. 
231 ; 34 Mau. L. It. 371.- CAN. 


PART V. SECT. 1, SUB-SECT. 4. L 

»q. When not given— Application of 
Crown Costs Act.] It. r. Tkn Chin \* 
mkn (1924), 31 B. C. It. 34 U.- CAN. 


PART VI. SECT. 1, SUB-SECT. 3.— A. 

919 i. Writ sought for ulterior motive 
— To satisfy personal enmity <£• spite — 
Mandamus refused.] — J£x p . Swim 
(1921), 49 N. B. It. 207.— CAN. 


PART VI. SECT. 1, SUB-SECT. 3. 

B. (b). 

949 ii. -.] — An application for 

mandamus was dismissed, where it wi 
an attempt to secure the perfornianc 
of an alleged private right by a publi 
bod> , 0c not to secure the performauc 
of any public duty. — It. (Butler) i 

fwwii. K R u‘»r'4o£-mr r rouN<M1 

PART VI. SECT. 1, SUB-SECT. 3.— < 

954 vi. — - — .] — Before a mandator 
ordor oan bo obtained, appot. mus 
show that ho has some specific right l 
law to enforce the duty, perfornianc 
of whioh he asks tho aid of the ct. t 
compel. — He Watson & Cobour 
town, [1924] 4 D. L. It. 459 ; 5 
O. L. R. 631.— OAN. 


PART VI. SECT. 1, SUB-SECT. 3.— 
E. (a). 


1004 viii. 


-.1 — Coxi>8 r. Karota, 


[1925] 3 P. L. It. 376 ; [1925] 2 

W. W. It. 620.- 


-CAN. 


PART VI. SECT. 1, SUB-SECT. 3.— 

F. (a). 

1038 iv. .] — An application for 

a mandamus was dismissed, where 
appets. had an adequate alternative 
remedy. — R. (Johannf.sson) v. Car- 
tier Rural municipality, [1922] 2 
W. W. It. 670; 68 D. L. It. 741.— CAN. 


1038 v. .] — A mandamus is 

not available if another remedy is 
given by statute . — lie Viking Muni- 
cipal Hospital District No. 10. 
[19231 4 D. L. R. 1123.— CAN. 
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certify the claim under r. 8, & commanding 
him to furnish the requisite certificate in 
connection with the claim : — Held : dis- 
charging the rules nisi , the General Comrs. 

& the Inspector of Taxes had acted within 
their jurisdiction, as the statute pre- 
scribed procedure for appealing against the 
additional assessments & against the In- 
spector’s refusal to certify the claim under 
r. 8, prohibition, certiorari & mandamus would 
not lie. — It. v. Kingsland Parish Inspector 
op Taxes, Ex p. Pearson, Kingsland 
Estate, It. v. Kingsland Parish Income 
Tax Comrs. & Inspector op Taxes (1922), 

8 Tax Cas. 327. 

Annotation : — Held. It. r. Swansea Income Tax Comrs., Ex p. 

English Crown Spelter Co., [1925] 2 K. H. 250. 

1150. Add. Annotation Refd. Phillips r. Britan- 
nia Hygienic Laundry Co., [1923] 2 K. B. 832. 

1152. Add. Annotation Refd. It. v. Lancashire 

J.T., Ex p. Tyrer, [1925] 1 K. B. 200. 

1156. Add. Annotation : — Generally , Mentd. lluy- 
ton & Boby Gas (V). r. Liverpool Corpn. 
(1925), 42 T. L. it. 110. 

1181. Add. Annotations : — Mentd. It. v. Labour 
Minister, (1924] 2 K.B. 210 ; L. & N. E. lty. I 
v. Easlngton Union Assmt. Com. At Easington- 
with-Tliorpe Parish Council (1925), 95 L. .J. 
lv. B. 255 ; B. v. Swansea income Tax 
Comrs., Ex p. English Crown Spelter Co., 
[1925] 2 K. B. 250. 

1182. Add. Annotations Mentd. Barber v. Cliud- 
ley (1922), 92 L. J. K. B. 711 ; lie ilummel- 
tenberg, Beatty v. London Spiritualistic 
Alliance, ri923| 1 Ch. 237 ; Jackson v. Voss, 
[1923] 2 K. B. 357 ; lie Ludlow, Bence- 
Jones v. A.-G. (1923), 93 1.. J. Ch. 30 ; He 
Shakespeare Memorial Trust, Lvtton v. A.-G., 
11923] 2 Ch. 398; A.-G. v. National Pro- 
vincial Bank, [1924] A. C. 202; Brighton 
College r. Marriott No. 1 (1924), C9 Sol. Jo. 
229 ; Verge v. SomerviUe, [1921! A. C. 490 ; 
Brighton College v. Marriott, [1925] 1 K. B. 
312 ; Chesterman r. Federal Taxation Comr. 
(1925), 42 T. L. B. 121 ; lie Gray, Todd r. 
Taylor, (1925] Ch. 302; B. v. Income Tax 
Special Comrs., Ex p. Headmasters’ Con- 
ference, Same v. Same, Ex p. Incorporated 
Assoen. of Preparatory Schools (1925), 41 
T. L. It. 051; I. H. Comrs. v. Falkirk Temper- 
ance Cafe Trust (1920), 11 Tax Cas. 353; 
J. B. Comm. v. Glasgow Musical Festival 
Assoen. (1920), 11 Tax Cas. 154; I. H. Comrs. 
r. Peeblesshire Nursing Assoen. (1920), J 1 Tax 


('as. 335 ; Jackson ’s Trustees v. Lord Advocate 
(1920), 10 Tax Cas. 400; Martin v. Lowry, 
Martin v. I. R. Comrs., [1926] 1 K. B. 
550 ; Scottish Woollen Technical College, 
Galashiels v. I. B. Comrs. (1926), 11 Tax Cas. 
139; 1. B. Comrs. v. Yorkshire Agricultural 
Soe. (1927), If T. L. B. 59; He Williams, 
Public Trustee r. Williams, [1927] 2 Ch. 283. 

1185. Add. Annotation : — As to (2) Refd. St. 
Magnus, etc. Parochial Church Council v. 
London Diocese Chancellor, (1923] P. 38. 
Generally , Refd. B. r. North, Ex p. Oakey 
(1920), 43 T. L. R. 60. 

1186. Add. Annotation: — Consd. B. v. Central 
Criminal Court J J., Ex p. L. C. C., [1925] 2 

K. B. 43. 

1213. Add. Annotation : Dlstd. Port of London 
Authority r. 1. B. Comrs. (1919), 12 Tax Cas. 
122 . 

1217. Add. Annotations Refd. B. v. Roberts, 
Ex p. Scurr, (1921} 2 K. B. 695 ; Roberts v. 
lio]>wood, [1925] A. C. 578 ; Short v. Poole 
(’orpn. (1925), 42 T. L. B. 107. Mentd. Sadler 
r. Shellield Corpn., Dyson v. Shefileld Corpn., 
( 1 92 1 J 1 Ch. 483. 

1219. Add. Annotation : Refd. Short v. Poole 
Corpn., 11920] Ch. 00. 

1221. Add. Citations 3 Nev. & M. 1C. B. 802; 
3 L. J. M. O. 117. 

1225. Add. Citations: 3 J.. T. O. S. ISO; S 

J. P. 002. 

1228. Add. Citation :—sub now. B. v. Leicester, 
Deputies of Freemen, 15 Q. B. 071 ; 117 
E. B. 013. 

Add. Annotations Folld. K. r. Monmouth 
Corpn., B. r. Bolton Uorpn. (1870), L. B. 5 
Q. B. 251. Refd. Ex p. Portingell, fl892| 1 
Q. B. 15; B. v. Somerset .1,1. (1900), 10 
T. L. It. 100. Mentd. K. e. Pawlett (1873), 

L. B. 8 Q. B. 491 . 

1293. Add. Annotation : - -Generally, Mentd. 11 es- 
koth r. Birmingham Corpn. *11924] 1 K. B. 
200 . 

1306. Add. Annotations : Mentd. It. v. Labour 
Minister, [1924] 2 K. B. 210 ; L. As N. E. Hy. 
r. Easington Union Assmt. Com. & Fasington- 
with-Thorpe Parish Council (1925), 95 L. J. 

K. B. 255. 

1323. Add. Annotalioji : - ~ Refd. Everett v . 

Griffiths, [1921] 1 K. B. 941. 

1337. Add. Annotation : -- Refd. Everett v. 
Griffiths, L1924] 1 K. B. 911. 


PART VI. SECT. 1, SUB-SECT. 5.- 

A. (b). 

n i. Architects Registration 

hoard. 1 — Whcro an application by 
reBp. for registration as an architect 
had been refused by tlio above Hoaid : 
— Held : mandamus would not lie 
directing the Hoard to i-egietcr roup. — 
Architects Registration Hoard or 
Victoria r. Hutchison, (19251 V. L. It. 
195 ; 35 O. L. It. 404 ; 31 Alta. L. It. 
93.— AUS. 

PART VI. SECT. 1, SUB-SECT. 5.— 
A. (d). 

1221 vii. Not to hear case with- 

oui its jurisdiction.] — H. v. Brinda, 
11924] 3 D. Jj. It. 1092 ; 57 N. S. It. 
323.— CAN. 

1221 viii. Incriminal matter .] — 

The Supreme Ct. of Ontario has juris- 
diction to mandamus a county ct. 
judge's criminal ct. to try, according to 
the procedure of Criminal Code, s. 827, 
a person agalnBt whom an indictment 
3 a 


has boon found by a grand jury for the 
oountv. Tho fact that no rules have 
boon made as to the issue of a man- 
damus in a criminal mutter does not 
preclude tho Supremo Ct. fiom 
exorcising its full powers. — A.-G. M>u 
Ontario v. Daly, 1 1 924 j A. <J. 1011 ; 
94 L. J. P. C. 21 : 132 L. T. 210 ; 40 
T. L. It. 814.— CAN. 

PART VI. SECT. 1, SUB-SECT. 5.— 
A. (©). 

c i. .] — The Supreme Ct. of 

Ontario has jurisdiction to grant a 
mandamus to a judge of a division ct. 
to hear an appeal from a conviction of 
deft., by a police magistrate, of an 
offence contrary to Inland lie venue 
Act, 190G, e. 180 (f). — It. v. SrEiita 
(1924), 55 O. L. It. 290.— CAN. 

PART VI. SECT. 1, SUB-SECT. 5.— 
A. (h). 

«r. To sign record of acquittal — 
After retirement of judge .] — A retired 
judge of a county ct. criminal ct. can- 


not be compelled by mandamus to 
sign a record of acquittal for lack of 
jurisdiction, after u long interval of 
time. If there is any right to have the 
record signed, tho only competent 
person is tho present judge. — fu IIali. 
(1922), 38 Can, Grim. Cas. 55.— CAN. 

PART VI. SECT. 1, SUB-SECT. 5.- B. 

1270 iv. — — - Not where dismissal 
justified.] -lie Monaghan (1921), 57 
N. S. It. 242.— CAN. 


PART VI. SECT. 2. 

1326 iv. .] — Cabtlkman 

v. Johnson, [1921] 3 W. W. It. 830 : 
70 I). L. It. 862 ; 30 H. C. It. 354.— 

CAN. 

PART VI. SECT. 3. 


1341 i. Jf ’hen action for mandamus 
pending .] — An interlocutory mandamus 
should not be granted, unless it can bo 
shown that pltf. will suffer injury by 
waiting for the result of the trial. 
Proof of tho claim for damages is not 
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1433a. Reference to statutory 6c other orders & to 
private 6c local Acts — Duty to supply copies 
for use of court.] — Practice Note, [1920] 
W. N. 308. 

1457. Add. Annotation : — Mentd. Bowker v. Wood- 
ro/Te, Bowker v. Premier Drug Co. (1927), 96 
L. J. K. B. 750. 

1486a. B. v. Hancock, Alderman 

of North West Ward of Borough of 
Pooli: (1839), 3 J. P. 723. 

1524. Add. Annotation : — Mentd. Leconfield v. 
Thorne] y, [1926] A. C. J.0. 

1736. Add. Annotations : — Refd. It. v . Cory, [1927] 


1 K. B. 810. Mentd. Griffiths v. Studebakers, 
[1924] 1 K. B. 102. 

1740. Add. Citation :— 2 B. R. A. 639. 

1749a. .]- — It. r. Vayle (1844), 8 J. P. 

Jo. 212. 

1809. Add. Annotations: — Refd. Re Letters Patent 
No. 139,207, Re Oarbonit Akt., [1924] 2 Oh. 
53 ; Swift v. Board of Trade, [1920] 2 K. B. 
131. 

1810. Add. Annotations : — Generally, Mentd. I. R. 
Comrs. v. Burrell, [1924] 2 K. B. 52 ; Herbert 
v. I. It. Comrs., I. It. Comrs. v. Herbert 
(1925), 9 Tax Cas. 593. 


Part VII. — Quo Warranto. 


1837. Add. Annotations Refd. Metcalfe v. Boyce, 
JI9271 1 K. B. 758. Mentd. Layzell v. 
Thompson (1920), 43 T. L. it. 58. 

1846. Add. Annotation : — Refd. Everett v. 
Griffiths, [1924] 1 K. B. 941. 

— Refd. Everett 
K. B. 941. 

1952. Add. Annotation : — Refd. Everett v. 

Grilfiths, [1924] 1 K. B. 941. 


1954. Add. Annotation : — Refd. Everett v. 

Griffiths, [1924] 1 K. B. 941. 

2007. Add. Annotation : — Refd. Everett v. 

Griffiths, [1924] 1 K. B. 941. 

2034. Add. Annotation : -Mentd. Leconfield v. 

Thomely (1925), 89 J. P. 199. 

2046a. - - - Reference to statutory & other orders 
6c to private & local Acts— Duty to supply 
copies for use of court.] — Practh e Note, 
[1920] W. N. 308. 


Part VIII. — Prohibition. 


2110. Add. Annotations : — Refd. St. Magnus, etc. 
Parochial Church Council v. London Diocese 
Chancellor, [1923J P. 38 ; Hunter t>. Stad- 
tische Hochsoelischerei Gemeinniitzige Ge- 
sellschaft (1925), 133 L. T. 488. 


2112. Add. Annotation: — As to (1) Refd. St. 
Magnus, etc. Parochial Church Council v. 
London Diocese Chancellor, [1923] P. 38. 
2121. Add. Annotation As to (2) Folld. K. v. 
North, Esc Oakey (1920), 43 T. L. It. 00. 


a condition precedent to tlu* grunting 
of an Intel Incut w v mandamus — 
Riimnum r. Ei.miiukm’ School Tkum- 
UiMH (Sash.), (10210 4 I>. L. n. 81; 
11920) 2 \\. W. K. 7 52.— CAN. 

PART VI. SECT. 6, SUB-SECT. 1.— 
A. (a). 

1350 1. Nec< usury partus — Man- 
damns ago ant municipal corporation.} 
— In mandamus proceedings against a 
municipal corpn. it in tlio bettor 
practice to make parties to the pro- 
ceedings the members of council & 
officers whoso alleged delinquencies 
aro involved. — H. (Head) r. Pembina 
Municipal District No. 552, 111)22] 
3 W. W. It. 857 ; 70 D. L. It. 559.— 
CAN. 

PART VII. SECT. 2. 

1840 i. Discretion of court — Court 
bound to consider all circnnistanct 8.] — 
On application for a quo u^arranto , the 
ot. will consider whether in all the 
circumstances tho public interest calls 
for the exercise of ita discretion in 
favour of appet. — It. (Bouprot) r. 
Jounbton, (19231 2 1). L. It. 278 ; 56 
N. S. It. 214.— CAN. 

184011. — Where an 

application for quo warranto is made to 
the Ct. of K. B., the granting or with- 
holding of leave is in the discretion of 
the ct., Sc the discretion ought to be 
exorcised upon a sound consideration 
of the particular circumstances of eaoh 
case.— It. (Matjikson)c. Huber, [19241 
2 I). L. It. 905 ; 2 W. W. It. 596.— 
CAN. 


candidate.] — "Where after being legally 
nominated as a councillor for a rural 
municipality, a candidate Informs tho 
clerk &. reluming officer that he is 
considering withdrawing, hilt does not 
withdraw, & tho returning officer does 
not post his name as one of tho 
nominees but declares another candi- 
date elected by acclamation, a quo 
v'arranio proceeding is tho correct 
method for testing tho latter’s light 
to tho office. — It. (Mackay) v. Good, 
11U22J 1 W. W. R. 712; 60 D. L. It. 
763.— CAN. 

■w. Disqualification of candi- 

date .1 — Whore a person elected to a 
municipal offloe is at the time of his 
cioction disqualified for election, the 
election can only be attacked by an 
election petition ; but whero ho is 
disqualified from holding municipal 
offioo his case comes under the category 
of continuing disqualifications which 
afford good ground for a proceeding by 

? uo warranto . — It. (Nutt all) v. Brown 
19233 2 W. W. R. 511 ; 33 Man. L. R. 
184.— CAN. 


». - Statutory remedy oraiZ- 

dblc.} — The remedy By quo warranto is 
not excluded by another statutory 
remedy, unless the Legislature has so 
doolared expressly or by necessary 
Implication. — R. (McArthur) v. May- 
oock, (19241 4 D. L. R. 1222 ; 3 
W. W. R. 540.— CAN. 


*A»T VII. SECT. 4, SUB-SECT. 2.— 
B. (b). 

ci. .) — R. (Mathebon) v. 

IUBKR^[1024J 2 D. L. R. 905 ; 2 


A5U 


PART VII. SECT. 4, SUB-SECT. 2.— 
B. (o). 

1969 i. What is acquiescence .] — 
Acquiescence by ft relator in tho 
alleged offence, to be fatal, must bo 
acquiescence at tho timo the alleged 
offence is committed. The subseqnunt 
conduct of a relator in agreeing to 
overlook the equal alleged guilt of 
others does not constitute disqualify- 
ing acquiescence. — It. (Mathebon) v. 
Huber, (1924 J 2 D. L. It. 905 ; 2 

W W. R. 596.— CAN. 


PART VII. SECT. 4, SUB-SECT. 3. 

1990 i. Effect of delay.] — Unneces- 
sary delay in making an application 
for a rulo nisi for quo warranto is a bar 
to that remedy. A delay from Oot. 
to Apr., the ct. having sat twioe 
in the meantime, is a delay of such 
length. — He Crosman & McLeod’s, 
Election, Ex jk Howard (1922), 70 
D. L. R. 589.— CAN. 


PART VII. SECT. 4, SUB-SECT. 4.— A. 

•a. Necessity for — That motion 
made at instance of relator.] — On a 
motion for a quo warranto , an affidavit 
stating that the motion is made at 
the instance of the relator must be 
hied before the sorvioe of the notioe 
of motion or petition, & where it has 
not been so mod the motion will fail. 
— R. (Mackay) v. Good, [ 1922 ] 1 
W. W. R. 712 ; 66 D. L. R. 763.— 
CAN. 

PART VII. SECT* 5. 

I i. .] — R. (McArthur) v. 

Douckt. (1924] 3D. L.R. 812.— CAN. 


PART VII. SECT. 3, SUB-SECT. 1.— F. 
■t. Failure to post name of 
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2128. Add . A>mofation : — Mentd. H. v. Electricity 
Conors., Ex p. Yorkshire Electric Power Co. 
(1927), 91 J. P. 191. 

2129. Add . Annotations : — Apld. St. Magnus, etc. 
Parochial Church Council t>. Ix>ndon Diocese 
Chancellor,' [1923] P. 38. Refd. R. v. North, 
Ex p. Oakey (1926), 43 T. I/. R. 60. 

2130. Add, Annotation : — Refd. R. v. Electricity 
Conors., Ex p. London Electricity Joint 
Committee Co. (1920), [1924] 1 K. B. 171 ; 
R. v, Powell, Ex p . Camden, [1925] 1 K. B. 

' 641. 

2132. Add. Annotations : — Consd. R. v . Swansea 
Income Tax Comrs., Ex p. English Crown 
Spelter Co., [1925] 2 K. B. 250. Refd. R. v. 
Electricity Conors., Ex p. London Electricity 
Joint Committee Co. (1920), [1921] 1 K. B. 
171. 

2132a. .] — R. v . Ejngsland 

Parish, Inspector op Taxes, Ex p. Pear- 
son, Kingsland Estate, R. v, ICingsland 
Parish Income Tax Comrs. & Inspector 
op Taxes, No. 1141a, ante . 

2138. Add. Annotation : — Mentd. R. v. Labour 
Minister, [1924] 2 K. B. 210. 

2142a. .] — A writ of prohibition will not lie 

to restrain justices in petty sessions from 
enforcing a warrant of imprisonment on an 
order for payment of rates where no remedy 
of a preventive, as distinct from a corrective, 
nature can result from the issue of the writ.- - 
R. v. Norfolk JJ., Ex p. Davidson (1925), 
69 Sol. Jo. 558, D. C. 

2149a. .] — Appcts. having obtained a rule for 

a writ to prohibit the General Comrs. from 
making, allowing, confirming, enforcing, or 
otherwise proceeding upon an assessment to 
income tax : — Held : prohibition would not 
lie to the General Conu*s., who had acted in 
accordance with their statutory duty in 
making the assessment & had not exceeded 
their jurisdiction. — R. v. Swansea Income 
Tax Comrs., Ex p. English Crown Spelter 
Co., [1925] 2 K. B. 250 ; 94 L. J. K. B. 718 ; 
133 L. T. 143 ; 41 T. L. It. 505 ; 9 Tax Cas. 
437 ; sub nom. R. v. Income Tax General 
Comrs., Ex p. English Crown Spelter Co., 
Ltd., 69 Sol. Jo. 606. 

2185. Add. Annotation : — Mentd. R. v. Electricity 
Comrs., Ex p. Yorkshire Electric Power Co. 
(1927), 91 J. P. 191. 


2196. Add. Annotation : — Mentd. Lapish v . Braith- 
waite (1924), 93 L. J. K. B. 1123. 

2200. Add. Annotations : — Consd. St. Magnus, etc. 
Parochial Church Council v. London Diocese 
Chancellor, [1923] P. 38 ; R. v. North, Ex p. 
Oakey (1026), 43 T. L. It. 00. 

2220. Add. Annotation : — Refd. R. v. Electricity 
Comrs., Ex p . London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 

2221. Add. Annotation : — Consd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), 11924) 1 K. B. 171. 

2254. Add. Annotation : — Refd. It. v. Electricity 
Comrs., Ex p. London Electricity Joint 
Committee Co. (1920), [1924] 1 K. B. 171. 

2287* Add. Annotations : — Consd. It. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1921 J l lv. B. 171. Mentd. 
R. v. Maidstone Prison, Ex p. Maguire (1925), 
133 L. T. 710. 

2290. Add. Annotation : — Consd. It. v. Electricit y 
Comrs., Ex p . London Electricity Joint Coin- 
Co. (1920), [1921] 1 K. B. 17 

2303. For the existing paragraph in original 
volume substitute as follows : — 

Electricity Commissioners.] — The powers of 
the Electricity Comrs. are to be exercised 
judicially & not ministerially, As a writ of 
prohibition will issue if they make an order 
giving effect to an ultra vires scheme. —It. v. 
Electricity Comrs., Ex p. London Elec- 
tricity Joint Committee Co. (1920), Ltd., 
[1924] 1 K. B. 171 ; 93 L. J. K. B. 390 ; 130 
L. T. 164; 88 J. P. 13; 39 T. L. Jt. 715; 
68 Sol. Jo. 188 ; 21 L. G. It. 719, C. A. 

A n notations ; — Apld. It. v. Church Assembh LomH.it nr 
Committee A Church Ahsombly, hi />. ll.mics smith 
(1027), II T. L. lb 0s. Refd. lb r. Electro it \ (’onus., 
hr i). Yorkshire Electric Power Co. t!027), 01 .)- P. 101. 
Mentd. J'mgor t*. 1 ilat spiel Stump A Jleneoek, [1021J 1 
K. B. 560. 

2309. Add. Annotation : — Refd. It. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1921] 1 It. 13. 17 L. 

2310. Add. Annotation : — Refd. It. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 

2312. Add. Annotation : —Refd. Jt. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924 J 1 K. B. 171. 


hi. 


PART VIII. SECT. 2. 

.] — Minister 


for Labour & Industry (N. S. W.j 
v. Mutual Life & Citizens Assurance 
Co., Ltd. (1922), 30 C. L. R. 488 ; 28 
Argus L. R. 252 ; 22 S. R. N. S. W. 
610; 39 N. S. W. W. N. 94 ; (1922), 
N. £ W. Ind. Arbn, Cas. 20.— AUS. 


PART VIII. SECT. 4, SUB-SECT, 2. 

2150 vl. .] — Prohibition is 

granted where there is want of juris- 
diction in an inferior ot. — Rosenberg 
v. The Maccabees, 11923] 2 W. W. R. 
320.— CAN. 

2150 Til. .} — Re Woodroof, 

[1925] 3 D. L. R. 966 ; 44 Can. Crlm. 
Oas. 199.— CAN. 

2150 vllL .] — Re R. v. Lambton 

jjCtot.) (1926), 46 Can. Crlm. Cas. 13.— 

2150 lx. -.]■ — Prohibition should 

not issue, unless it Is clear on the face 
of the proceedings that there is want 
of Jurisdiction. — Children's Aid 
Society of St. Adklabd ». 8m Rose 


Rural Municipality (Mnu.), [1020] 
4 D. L. R. 400 ; [19201 3 W. W. It. 8 ; 
46 Can. Grim. Cas. 305. — CAN. 


PART VIII, SECT. 4, SUB-SECT. 4.- A. 

2184 iv. Re Wilton 

Farmers’ Co-operative Assoon. v. 
Burgess, [19241 4 D. L. It. 435 ; 55 
O. L. R. 534.— CAN. 


PART VIII. SECT. 6, SUB-SECT. 1. 

sb. Before hearing .] — A writ of pro- 
hibition prohibiting a district ofc. judgo 
from hearing an appeal from a sum- 
mary conviction, on the ground of 
want of jurisdiction : — Held : good. — 
R. (Lambon) v. Sharpe & Inglir, 
[1921 J 3 W. W. R. 674 ; 66 D. L. R. 
521 ; 36 Can. Crim. Cas. 326 ; 16 3aak. 
L. R. 35.— CAN. 


sd. .1 — A motion for pro- 

hibition being commenced before the 
magistrate has heard the evidence in a 
charge may be dismissed without 
prejudicing appot. as to any motion 
he may make at a later stage. — R. v. 


Jaeger Co. (1922), 38 Can. (Tim Cas. 
180.— CAN. 

PART VIII. SECT. 5, SUB-SECT. 3.— A. 

sf. Before (Jt fence fiUd or matter 
(trait viith . 1 — Where want of jurib- 
diction dooH not appear on the face of 
the proceedings, the application (should 
bo made before judgment. The fact 
that a defence has not been tiled , or 
that the matter has not been dealt 
with by the inferior ot., is not a ground 
against deft, applying for pjohihition. 
— Rosenberg v. The Maccabees, 
[1923] 2 W. W. It. 320.— CAN. 

PART VIII. SECT. 6. 

2287 i. Not to persons without 

lawful authority purporting to act as 
court .] — R. (Kelly) t>. Maguire & 
O’SHEIL, [ 1923 J 2 I. It. 58.— IR. 

n i. fi . I J . — Waterside Workers* 
Federation of Australia v. Gil- 
citiust. Watt & Sanderson, Ltd. 
(1927), 34 C. L. It. 482.— AUS. 

b. Add ** revad. on other grounds, 
16 S. C. R. 707.** 
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2314. Add . Annotation: — Mentd. Graham v. Gra- 
ham, [1923] P. 31. 

2321. Add. Citation [1923] P. 38. 

2326a. Reference to statutory 8c other orders 8c to 
private 8c local Acts — Duty to supply copies 

for use of court.] — Practice Note, [1920] 
W. N. 308. 

2382. Add. Annotations : — Refd. St. Magnus, etc. 


Parochial Church Council v. London Diocese 
Chancellor, [1923] P. 38. Mentd. R. v. 
North, Ex p. Oak ey (1926), 43 T. L. R. 60. 
2388. Add. Annotations: — Refd. Pickford v. Quirkc, 
Pickford v. I. R. Comrs. (1927), 43 T. L. R. 
659. Mentd. Ingle v. Farrand, [1925] 2 K. B. 
728. 

I 2401. Add. Annotation: — Refd. Campbell v. 
Poliak, [1927] A. O. 732. 


Part IX. — Certiorari. 


2421. Add. Annotations : —As to (1) Refd. R. v. 
Electricity Comrs., Ex p. London Electricity 
Joint Committee Co. (1920), [1924] 1 K. B. 
171. As to (3) Refd. It. v. Electricity Comrs., 
Ex p. London Electricity Joint Committee 
Co. (1920), [19211 1 K. B. 171. Generally , 
Mentd. Frame United Breweries Co. v. Bath 
JJ., [I920J A. C. 580; H. v. Sheffield JJ., 
E.r p. liawson (1927), 91 .7. P. 193. 

2422a. Remedy by way of appeal — Notice of 

appeal given.] — It. v. Kinqsland Parish, 
Inspector of Taxes, Ex p. Pearson, 
Kingkland Estate, It. v. Kingsland Parish 
Income Tax Comrs. & Inspector of Taxes, 
No. 1111a. ante. 

2430. Add. Annotations: — Mentd. Ord v. Ord, 
(1923J 2 K. B. 432 ; Salvesen (or von Ijorang) 
v. Austrian Property Administrator, [1927] 
A. C. Oil. 

2448. Add. Annotation : — Folld. It. v. Central 
Criminal Court JJ., Ex p . L. C. C., [1925] 2 
K.B. 13. 

2449a. Not to quash order.] — The K. B. Div. 

of the lligh Ct. of Justice lias no jurisdiction 
to issue a writ of certiorari for the purpose of 
removing into that ct. an order of the Central 
Criminal Ct. with a view to its being quashed. 
— It. v. Central Criminal Court JJ., 
Ex p. London County Council, [1925] 2 


K. B. 43 ; 94 L. J. K. B. 479 ; 132 L. T. 
060 ; 89 J. P. 65 ; 41 T. L. It. 269 ; 69 Sol. 
Jo. 381 ; 27 Cox, C. C. 734, D. C. 

2458. Add. Annotations: — As to (3) Apld. R. e. 
Church Assembly Legislative Committee 6c 
Church Assembly, E.r p. Haynes Smith 
(1927), 11 T. L. R. 08. Refd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 

2521. Add. Annotation : — Refd. R. v. Cory, [1927] 
1 K. B. 810. 

2522. Add. Annotation : -Refd. Levton U. C. v. 
Wilkinson. [1927] 1 K. B. 853. 

2556. Add. Citation:— A Jur. 151. 

2566. Add. A n notation Refd. R. v. Harris, 
[1927J 2 K.B. 587. 

2713. Add. Annotation : — Consd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 

2730. Add. Annotation : -Refd. R. a. Sheffield JJ., 
Ex j). ltawson (1927), 91 J. P. 193. 

2734. Add. Annotation: — As to (2) Refd. Frame 
United Breweries Co. v. Bath JJ., [1920 J 
A. C. 580. 

2735. Add. Annotation : — Refd. Frame United 
Breweries Co. v. Bath JJ., [1920] A. C. 586. 

2736a. Certificate of Post Office medical 

officer —Workmen’s Compensation Act, 1925 


PART VIII. sect. 7. 

2319 via. .]— Citcuiu- 

«*tun<*<‘H m whwh : — Held : mm., by 
applying to the Judge of the Division 
Ct., umtei Division t’ts. Act, to set 
aside n judgment, had not wuived IiIh 
rights to move for prohibition.- - He 
Oku p. Kklpsky, 11926] 3 I). L. II. 

1 0 1 S : 67 O. L. It. 363. CAN. 

PART VIII. SECT. 8, SUB-SECT. 4. 

sk. A (in i nst part Us .] — Prohibition 
11 oh against parties as well as against 
the judge of the inferior el. — R osen - 
1110 ho v. Tin: Maccabees, [1923] 2 
\V. W. n. 320.— CAN. 

PART VIII. SECT. 8. SUB-SECT. 10. 

2401 i. Not from order as to costs .] — 
On granting a writ of prohibition pre- 
venting a magistrate from proceeding 
with the hearing of a charge, costs were 
given against the Informant. On 
appcul as to costs: — Held : the appeal 
should bo dismissed. — H. v. Leonard, 
[1921] 3 W. W. It. 768 ; 66 D. L. It. 
497 ; 36 Can. Crim. Cus. 256 ; 15 Bask. 
L. It. 29.— CAN. 

PART IX. SECT. 1. 

g i. .] — It. v. Denny 

(1921), 61 P. L. It. 663; 36 Can. 

Crim. Cos. 77 ; 51 O. L. It. 121.— 
CAN. 

g ii. .] — It. v. Woodstock, 


Town — v. _ 

Nova Scotia (1922), 68 I). L. It. 48. 
CAN. 

g iii. .] — It. v. Wood 

(1924), 43 Can. Crim. Cos. 382 — CAN. 

g iv. .] — Mahammad Kaza 

SaHEU BELDAM! V. S.VDASIVA RAO 

(1925), I. L. It. 49 Mad. 49.— IND. 

g v. .] — it. r. O’Bkjkx, 

Kj 2i. Tiikhiaujl r (1917), J5 N. 3L it. 
275 ; 29 Can. Crim. C'as. 141 ; 41 

1). L. It. 97. — CAN. 

z i. .] — R. v. Olsen (1923), 

32 B. C. It. 516. — CAN. 

PART IX. SECT. 4. 

si. General rule — Persons illegally 
purporting to act as court .] — Where the 
assumption of authority by a tribunal 
is Illegal from the beginning, it is not 
subject to certiorari. — R. (kelly) v . 
Maguire Sc O’Sheil, [1923] 2 I. R. 
68.— IR. 


volved are pending for decision in the 
Ct. of K. B., the application for 
certiorari will not be grunted. — Work- 
men’s Compensation Board v. Ba- 
thurst Lumber Co., [1923] 4 D. L. R. 
84.— CAN. 


PART IX. SECT. 6, SUB-SECT. 2.— A. 

2711 i. Distress warrant 

for liquor exportation tax .] — Where the 
duty of assessing a tax rested with the 
A.-U. for the province, Sc the pro- 
vincial Secretary -Treasurer had power 
only to determine whether the tax 
should be recovered by distress or by 
action : — Held : certiorari would not 
lie to bring into the Supreme Ct. a 
distress warrant signed by the Secre- 
tary-Treasurer for an amount so 
assessed, his act being ministerial Sc 
not judicial. — Hktherinoton v. Secu- 
rity Export Co., Ltd., [1924] A. C. 
988 ; 94 L. J. P. C. 1 ; 132 L. T. 215. 
—CAN. 


PART IX. SECT. 5, SUB-SECT. 2.— A. 

2495 ii. .] — A writ of 

certiorari is not granted ex debito 
iustitue or as a matter of legal right, 
bat is an application to the sound 
discretion of the ct., & whore there are 
disputed questions of fact which can- 
not be satisfactorily tried out on 
affidavits, but should be tried by vivd 
voce testimony, Sc the questions in- 

436 


d i. Decision of county court 

reversing dismissal of offender. ] — Where 
on the trial of an offence punishable by 
summary conviction the magistrate 
dismisses the charge. Sc on appeal to 
the county ct. he is reversed Sc accused 
convicted, redress may be sought by 
certiorari. — R. v . Meehan, [1925] 2 
D. L. R. 411 ; [19251 1 W. W. R. 819 ; 
43 Can. Crim. Cas. 325. — CAN. 
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(c. 84).] — Appct., a telegraphist in the em- 
ployment of the Postmaster- General, com- 
plained to the Post Office medical officer at 
G. that she was suffering from telegraphist's 
cramp. In accordance with the regulations 
of the Post Office medical service, tlie case 
was referred to the chief medical officer, who 
had special knowledge of telegraphist's 
cramp, & he certified that appct. was not 
suffering from it : — Held : (1) the giving of a 
certificate was a judicial act, in respect of 
which certiorari would lie ; (2) it issued ex 
debito justitce at the instance of an aggrieved 
person ; (3) an appeal to a medical referee 
under sect. 43 (1) ( / ) of the above Act was 
not equally beneficial, since he could only 
deal with the medical correctness of the cer- 
tificate <Sc could not inqure into its validity. — 
R. v. Postmaster -General Ex p. Car- 
michael (1927), 9d L. .T. K. B. 347 ; 137 
L. T. 2(5 ; 91 J. P. 43 ; 43 T. L. R. 228, 1). C. 

2771. Add. Citation : ~2 B. R. A. (512. 

2795. Add. Citation 27 Cox, C. C. 253. 

Add. Annotations : — Retd. R. v. Lincolnshire 
JJ., Ex p. Brett, [19201 2 K. B. 192. Mentd. 
Nadan v. R., [1926] A. C. 482. 

2797. Add. Annotation Refd. R. r. Sheffield .7J., 
Exp. Jtawson (1927), 91 J. P. 193. 

2812. Add. Annotation : — Expld. & Distd. R. v. 
Central Criminal Court JJ., Ex p. L. C. C., 
[1925] 2 K. B. 43. 

2820. Add. Annotation : — Mentd. Fox v. Fox, 
[1925] P. 157. 


2822. Add. Annotation : — Apld, R. v. PoRtmaster- 
General, Ex p. Carmichael (1927), 9(5 L. J . 
K. B. 347. 

2830. Add. At) notation : — Refd. Palmer v. Crone. 
L1927] 1 K. B. 801. 

2834. Add. Annotations : — Refd. R . v. Adams, Ex p. 
Pope, [1923] 1 K. B. 415 ; Palmer v. Crone, 
[19271 l K. B. 804. 

2862. Add. Annotation : — Refd. Frome United 
Breweries Co. r. Bath .1 J., [1926] A. C. 586. 

2869. Add. Annotation : — Consd. Frome United 
Breweries Co. v. Bath JJ., [1926] A. C. 686. 
2923. Add. Annotation : — Refd. Konney v. Kenney 
(1925), 133 L. T. 400. 

2955. Add. Annotation : — Distd. R. v. Central 
Criminal Court JJ., Ex p. L. C. C., [1925] 2 
K. B. 43. 

3069. Add. Annotation : — Refd. R. v. Adams, Ex p. 
Pope (1923), 128 L. T. 597. 

3142a. Reference to statutory & other orders & to 
private & local Acts— Duty to supply copies 

for use of court.] — Practice Note, 1 192(51 
W. N. 308. 

3209a. Reference to statutory & other orders & to 
private & local Acts — Duty to supply copies 
for use of court.]— Practice Note, 1 102(51 
\V. N. 308. 

3352a. S. 7 \ ftv Kaye (1822), 1 Dow. A ID. K. B. 

43(5 ; 1 Dow. A By. INI. C. 11 1. 

3356. Add. Annotation : — Mentd. R. v. Corfield 
(1923), 128 L. T. 305. 


PART IX. SECT. 6. SUB-SECT. 2.— 
B. (a). 

2763 i. General rule.) — It. i?. Barry, 
Ex p. Ltndbay (1922), 70 D. L. It. 
193 ; 38 Can. Crim. Cob. 190.— CAN. 

2763 ii. .] — Tlu» question 

whether a decision of a wreck coinr. 
bitting- uh a ct. under Canudn Shipping 
Act, 11. 8. C„ 1900 (e. 113), Part X.. 
was made in excess of his Jurisdiction 
can be inquired into on artioran. — He 
llKRQUIST, [192r>] 2 D. L. It. (J9(J ; 

1 102.1 1 1 W. W. it. 1081.— CAN. 

2763 iii. .l—Exp. Joneh (N.B.), 

n 5*201 1 I). L. It. 587 ; 45 Can. Crim. 
Can. 109.— CAN. 

2789 i. Sufficiency of evidence in court 
bilow — Conviction under Temperance 
Act , H. S. C., 1920 (o. 194).]— Applica- 
tion for a certiorari to quash u con- 
viction under the above Act on the 
above grounds, dismissed. — It. v. 
C5r\nt (Sark.), [1922] 2 W. W. It. 
024 ; 09 D. L. It. 718 ; 38 Can. Crim 
Cas. 234.— CAN. 

2789 ii. .]- When a county ct. 

judge has acted entirely within his 
Jurisdiction & has decided a qucbtion 
of foot upon evidence properly before 
him. certiorari docs not lie to remove & 
quash such decision, merely upon the 
ground that it is not warranted by the 
evidence or weight of evidence. — Ex p. 
Smith Lumber Co., Ltd. (1924), 51 
N. U. K. 440.— CAN. 


2789 iii. .]— He Hillman (N. 8.) 

(1926), 40 Can. Crim. Cas. 308. — CAN. 


»m. Pica of " guilty ” disputed .] — 
Deft, having pleaded guilty & being 
summarily convicted by a police 
magistrate, moved for a certiorari , 
denying that ho had so pleaded : — 
Held : deft, had pleaded guilty, & the 
motion was dismissed. — U. v. Arm- 
strong (1922), 38 Can. Crim. Cas. 98. 
—CAN. 


sn. .] — Where deft, had been 

summarily convicted by a magistrate, 
who had been informed by a sworn 
interpreter that deft, pleaded guilty : — 
Held: certiorari was not available, 
unless the presumption that the pro* 


coodmgs were regular was rebutted.— 
R. v. Lee Waji Dai (1923), 41 Can. 
Crim. Cas. 152.— CAN. , 

■p. .] — Tho ct. on certiorari 

will quash a conviction by a maglstrat o, 
made without evidence being taken 
but on tho statement of the sworn 
interpreter that accused pleaded guilty, 
where it appears to tho ct. that accused 
did not really understand what offence 
he was charged with. Jn such a case, 
accused cannot be taken to have pleaded 
guilty & the magistrate had no juris- 
diction to convict. — K. v. Meaner, 
[1923] 3 W. W. It. 988 : 40 Can. 

Crim. Cos. 287.— CAN. 

PART IX. SECT. 6, SUB-SECT. 2.— 
B. (b) i. 

2801 i. General rule.] — Want of 
jurisdiction in a magistrate & irregu- 
larities in procedure which touch the 
substantial rights of appct. constitute 
those exceptional circumstances which 
Justify relief by way of certiorari, even 
though appct. has a right of appeal.- - 
Orrey v. Spangler, (1925] 1 J). L. It. 
859 ; [1925] 1 W. W. It. 518 ; 19 Sask. 
L. K. 256.— CAN. 

2801 ii. .] — R. v. Ryan, [1925] 

1 I). L. It. 877 ; 43 Can. Crim. Cas. 
223 ; 52 N. 13. K. 101.— CAN. 

PART IX. SECT. 6, SUB-SECT. 2.— 
B. 'b) ill. 

2826 1. General rule.] — Where the 
Jurisdiction of an inferior ct. doponds 
upon a fact collateral to tho actual 
matter which that ct. has to try, it 
cannot by a wrong decision with regard 
to that fact give itself jurisdiction 
which it would not otherwise possess. 
The lower ct. must decide as to the 
collateral fact in the first instance, hut 
tho superior ct. may upon certiorari 
inqnire into the correctness of that 
decision. — R. (Greenaway) v. Armagh 
JJ„ [1924] 2 I. R. 55.— IR. 

PART IX. SECT. 6, SUB-SECT. 2.— 
B. (d>. 

28701. General rule .J — Where a 
conviction was bad on its face : — Held : 
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a writ of certiorari should issue (Si tho 
conviction ho quashed. — R. (Eustace) 
»*. Tipperary County Dihtkiut 
Justice, 119211 2 I. n. 69.* IR. 

2888 i. Convict ions -formal dtjicf 
in. I — It is the dut> of t lie ct. on 
cirfiorari to see that com lotions arc 
perfectly regulai in form l(. r. J 1 1 \ cj 
Hop, [ 1 926] I \Y. W. R. 799; 45 Can. 
Crim. Cas. 239; 37 B. C. II. 158.— 
CAN. 

PART IX. SECT. 6, SUB-SECT. 2.— 

B. (e). 

•t. Perjury .] — A conviction can he 
altackod on certiorari on the ground 
of perjury or other fraud.— R. v. 
Safruk, [1924] 1 D. L. R. (595 ; 40 
Can. Crim. Cos. 222 ; 19 Alta. L. R. 
C77 ; [1923] 2 W. W. it. 1126.- CAN. 

PART IX. SECT. 7, SUB-SECT. 2.— 

C. (a). 

3042 i. Right not taken away — Unless 
expressly stated.] — Where o statute 
takes away tho right of certiorari , 
it does not disentitle the Crown to 
certiorari , where tlie Crown is not 
named & there* are no words necessarily 
implying a reference to the Crown. — 
it. v. ON Sing, 11924] 2 W. W. It. 258. 
—CAN. 

PART IX. SECT. 9, SUB-SECT. 2.— I. 

3287 i. No uppeul ties- Criminal 
matter .] — Tho Ct. of Appeal in British 
Columbia has no jurisdiction to heui 
an appeal from the refusal of a judge 
to grant a writ of certiorari in uid in 
criminal matters. — R. r. McAdam, 
[1925] 4 D.L. It. 33 ; [1925] 3 W. W . R. 
257 ; 44 Can. Crim. Cas. 155 ; 35 

B. C. It. 168.— CAN. 

PART IX. SECT. 9, SUB-SECT. 3.— 
A. (c). 

3373 ii. May be amended .] — 

Leave may be given to amend a notice 
of motion to quash a conviction by 
including additional particulars in- 
tended to bo relied upon. — It. (Lehlie) 
v. Marcovich, U923J 2 W. W. U. 975. 
—CAN. 



Cases 3456a — 3736. English and Empire Digest Supplement. 


3456a. Reference to statutory 6c other orders 6c to 
private 6c local Acts— Duty to supply copies 
for use of court.] — Practice Note, [1926] 
W. N. 308. 


3560. Add . Citation 2 L. M. & P. 130. 

3581. After this case add “ See, now, Judicature 
(Consolidation) Act, 1926 (c. 49), s. 25.” 


Part X. — The Attorney-General. 


3637. Add. Annotations : — Folld. A.-G. v. West- 
minster City Council, [1924] 2 Ch. 410. 'Refd. 
A.-G. v. Denby, [1925] Ch. 696. Mentd. 
Dcuchar v . Gas Light & Coke Co., [1924] 2 
Ch. 420. 

8637a. .] — Where the A.-G. has exercised his 

discretion by issuing his flat for the prosecu- 
tion of an action against a public body to 
restrain an unauthorised exercise of its 
powers, the ct. will not consider whether the 
action is one proper to be brought in the 
circumstances. — A.-G. v. Westminster City 
Council, (1924] 2 Ch. 410 ; 03 L. J. Ch. 573 ; 
131 L. T. 802 ; 88 J. P. 145 ; 40 T. L. R. 
711 ; 08 Sol. Jo. 730 ; 22 L. G. R. 500, C. A. | 

3651. Add. Annotation As to (1) Refd. A.-G. v . 
Denby, H925] Ch. 596. 

3684. Add. Annotations : — Refd. A.-G. v. West- 
minster City Council, [1924] 2 Ch. 410. 
Mentd. Deuchar v. Gas Light & Coke Co., 
[1025] A. C. 091. 

3686. Add. Annotation Refd. A.-G. v. County 
of Londou Electric Supply Co., [1020] Ch. 542. 

3688. Add. Annotation : — Refd. A.-G. v. Denby, 
11025] Hi. 500. 

3708. Add. Annotation : - Refd. R. v. Oopcstako, 
Ex }>. Wilkinson, L1027J 1 K. B. 408. 

3715. Add. Annotation Refd. Salisbury & Ford- 
ingbridge District Drainage Board v. Southern 


Tanning Co. (1020), Ltd., [1927] 2 K. B. 
566. 

3718. Ad$. Annotation : — Refd. Hardie & Lane v. 

, Chiltem (1927), 90 L. J. K. B. 773. 

3719. Add. Annotation : — Apld. Hurley v. Stepney 
B. C. (1923), 07 Sot. Jo. 707. 

3720. Add. Annotation : — Consd. Salisbury & 
Fordingbridge District Drainage Board i*. 
Southern Tanning Co. (1920), Ltd., [1927] 2 
K. B. 500. 

3722a. Proceedings to restrain borough eouneil 
from reducing wages of employees.] — In an 
action by three members of a borough 
council for a declaration that a resolution of 
the council reducing the wages of the council’s 
employees was ultra vires & invalid, on the 
ground that the resolution was not passed 
by a two-thirds majority in accordance with 
the council’s bye-laws : — Held : the A.-G. 
must be a party to the action. — Hurley v. 
Stepney Borough Council (1923), 67 Sol. 
Jo. 767. . 

3733. Add. Annotations: — Refd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 
53; R. v. Copcstake, Ex p. Wilkinson (1926), 
00 L. J. K. B. 05. 

3736. Add. Annotations: — As to ( 1 ) Refd. Re Letters 
Patent No. 139,207, Re Carbonit Akt„ [1924] 
2 Ch. 63. Generally , Mentd. Campbell v . Pol- 
iak, [1927] A. C. 732. 


PART IX. SECT. 9, SUB-SECT. 3.— 
A. (d) ii. 

3410 i. Absence or exerts of juris- 
diction — May be shorn i by affidavit ] — 
While on cutmrari the* depositions 
before l ho mngistratc cannot bo con- 
sidered by the ot. in determining 
w bother Ills jurisdiction wrh ehtub- 
lirthoil, jot uppot ay ho nooks to . 
a con lotion, on the ground of want of 
or ox h*hs ot j m indict ion, may inoor- 
porat * in piopor mutctJnl, A' thus 
prose t to tho ot . unv facts, ay bother 
wit hi l or out Hide the depositions, 
w'hiol would affect tho jurisdiction of 
tho magistrate. - It. r. Hozonowski. 
1192(1] 1 J). L. U. 732; 1192(1] 1 

W. \\ . it. 211 ; LI (’an. (’rim, Cas. 
193 ; 3(1 It. <\ H. 327 - CAN. 

PART IX. SECT. 9, SUB-SECT. 3.— 
A. (•). 

•w. Affidavits tending to establish 


guilt of accused — Not admissible. \ — 
R. v. Mlaker, [1923] 3 W. W. It. 988. 
—CAN. 

PART IX. SECT. 9, SUB-SECT. 3.— K. 

3556 i. General rule — Whether court 
urill examine evidence — Summary con- 
viction.] — In the case of a summary 
conviction for an indictable offence 
tho ct. on certiorari is not precluded 
from examining the evidence to ascer- 
tain if there was any legal evidence 
upon which accused could be or ought 
to have boon convicted. — R. v. Oakes, 
[1923] 1 W. W. R. 1220 ; 39 Can. Crim. 
Cas. 329.— CAN. 

3566 ii. .] — R. o. 

Jackson, [1924] 1 W. W. R. 817; 
41 Can. Crhn. Cas. 416.— CAN. 

PART IX. SECT. 9, SUB-SECT. 3.— M. 

»y. Whether appeal lies — Criminal 
proceedings.] — No appeal lies to tho Ot. 


of Appeal from an order made by a 
judge of the King’s Dench on an appli- 
cation for certiorari , with respect to a 
conviction under the Criminal Code. — 
He Nagy, Nagy v. Gall (Sask.), [19261 
3 W. W. U. 759 ; 46 Can. Crim. Cas. 
333.— CAN. 


PART X. SECT. 3. SUB-SECT. 1. 

■z. Cannot sue in official name on 
behalf of himself personally.] — A.-G. 
fok Ontario v. Russell (1921), 64 
D. L. U. 59 ; 49 O. L. R. 103.— CAN. 

PART X. SECT. 5. 

8723 i. Effect of fiat — On amount 
recoverable .] — An award for a sum in 
excess of that named in the A.-G.’s 
flat : — Held : void, even though A.-G.’s 
consent was afterwards obtained. — 
Beach v. Hydro-Electric Power 
Commission of Ontario, [1925] 4 
D. L. R. 513 ; affg. t [1924] 4 D. L. R. 
9y5 ; 56 O. L. Ii. 35.— CAN. 



Vol. XVIL— Cases 82-887. 


CUSTOM AND USAGES. 


Part I. — Custom 


22. Add . Annotation : — Generally , Mentd. Moser 
v . Ambleside U. D. C. (1023), 89 J. P. 118. 
32. Add, Annotation : — Mentd. Horlick r. Scully, 
L1927J 2 Oh. 150. 

01. Add, Annotation : — Mentd. Sack v. Jones, 
[1925] Ch. 236. 

05. A dd. Annotation ; — Refd. Busby v, A vgherino, 
[1927] 2 Oh. 33. 

74. Add, Annotations : — Refd. Glamorgan County 


Council v. Glasbrook, [1924] 1 K. B. 879, 
Mentd. Brocklebank v. 10, [1025] L K. B. 
52. 

86. Add, Anyiotation : — Generally , Mentd. Moser 
v. Ambleside U, D, C. (1025), 89 J. P. 118. 

164. Add. Annotation : — Refd. Moser r. Ambleside 
U. D. C. (1025), 80 J. l\ 118. 

212 .Add. Annotation Mentd. The Fagernos, 
[1020] V. 185. 


Part II. — Usages Generally. 


303. Add. Annotation : — Mentd. Browning v. 
Orumlin Valley Collieries, [1920] 1 K. B. 522. 

304. Add. Annotations : — Refd. Layton v. General 
Steam Navigation Co. (1023), 130 L. T. 602 ; 
Lake v. Simmons (1920), 95 L. J. K. B. 580. 
Mentd. Bederiakt. Transatlantic v. Compagnie 
Francaise des Phosphates cie ] ’Ocean ie (1920), 
130 L.T. 019. 

369. Add. Annotation : — Mentd. llirji Mulji v. 
Cheong Yue S.S. Co., [L920J A. V. 407. 

384. Add. Annotation Mentd. Uorlick v. Scully 
[1927J 2 Ch. 150. 

393. Add. Annotation : — Mentd. Britannia Hy- 
gienic Laundry Co. v. Thornycroft (1920), 
135 L. T. 83. 

397. Add. Annotation : — Mentd. Be A Debtor, 
[1927] 2 Ch. 307. 

434. Add. Annotation Refd. Schiller v. Petersen 
(1924), 130 L. T. 810. 

462. Add. Annotation : — Refd. Elder, Dempster v. 
Paterson, Zochonis, Griffiths Lewis Steam 
Navigation Co. v. Paterson, Zochonis, [1924] 
A. C. 522. 

497. Add. Annotation : — Refd. Seri von v. Schmoll 
Fils Insce. (1921), 40 T. L. It. 077. 

501. Add. Annotation : — Refd. Bederi Akt. Aeolus 
v. Hillas (1925), 134 L. T. 184. 

510. Add. Annotation Refd. United States Ship- 
ping Board r. Strick, |1920] A. V. 545. 

537. Add. Annotation : — Refd. Bederi Akt. Aeolus 
v. Hillas (1925), 134 L. T. 184. 

540. Add. Annotation : — Mentd. Richardsons & 
Bradley v. Bernhard, [1925] 2 K. B. 121. 
643. Add. Citation : — affg. S. C. svib nom. The 
Tuiud, [1921] P. 146, C. A. 

Add* Annotations : — Folld. Hillas v. Bederi 
Akt. Aeolus (1926), 43 T. L. R. 07. Refd. 
The Rensfjell, The Omesfjell, The Uppland, 


The Fritioff, The Svein Jarl (1924), 131 L. T. 
704; Akt. Dampskibs Steinstad r Pearson 
(1927), 137 L. T. 533. 

544a. .] — Pltfs-, shipowners, cl\artered a 

steamer to defts. to carry a cargo of timber 
from the Baltic to Hull. The charter- 
party contained a clause as follows : “ Cargo 
to be loaded & discharged with customary 
steamship dispatch according to the custom 
of the respective ports. The cargo to bo 
brought to & taken from alongside the 
st*amor at charterer's risk <fc expense as 
customary.’' Tlio Ht earner discharged the 
cargo at Hull in due course, but disputes 
arose between pltfs. & defts. as to the division 
of the cost of discharging the cargo. 1*1 tfs. 
brought an action to recover a sum which they 
had paid in effecting the discharge which they 
haid should have been paid by defts. Defts. 
refused If) pay on the ground that by the 
custom of the port of Hull the expense in 
question should be borne by the shipowners; 
- Held : the custom relied on by defts. 
was inconsistent with the language of the 
charter-party <Sc was not admissible in order 
to decide upon whom the expense in question 
should rest. - Bederi Akt. Acolijs v . Hillas 
& Co., Ltd. (1926), 96 L. .). K. B. 186; 136 
L. T. 385; sub nom. Hillas (W. N.) <V Co, 
Istd.v Bedeht Akt. AcoLt/s, 43 T. L. B. 67 ; 
32 Com. Cas. 69; 17 Asp. M. u. O. 193, H 

545. Add. Annotation Refd. Rederi Akt. Aeolus 
v . Hillas (1925), 134 L. T. 184. 

546. Add . Annotation : Consd. Bederi Akt. Aeolus 
r. Hillas (1025), 42 T. L. R. 69. 

550. Add. Annotation : Mentd. Rye a’. Purcell, 
[1026] 1 K. B. 446. 

559. Add. Annotation : — Mentd. Cape] St. Mary, 
Suffolk v. Packard, [1927] P. 289. 

587. Citations: -For 44 9 App. ('as. 508,” read 
44 8 App. Cas. 508.” 


PART II. SECT. 6, SUB-SECT. 2.—B. (a). 

472 ii. .] — Holmes, Wilson & Co., Ltd. v. Bata Kbisto Be (1027), I. L. R. M Calc. MO. — IND. 
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Cases 596—712. English and Empire Digest Supplement. 

Part III. — Particular Usages. 


595. Add . Annotation: — Mentd. Laurie & More- 
wood v. Dudin, [1925] 2 K. B. 383. 

616. Add, Annotation : — Refd. United States Ship- 
ping Board v . Strick, [1920] A. C. 545. 

625. Add. Annotations : — Consd. Michalinos v. 
Drefus (1924), 131 I,. T. 177 ; Bunge y 
Bom Co. v . Brightman, |1925j A. C. 799. 
Refd. Brightman v. Bunge y Bom, [1924] 
2 K. B. 019 ; Matheos S.S. v. Dreyfus, 
|1925] A. O. 054. Mentd. Einar Bugge A. S. 
v. Bowater (1925), 31 Com. Cas. 1. 

636. Add. Annotation :• — Refd. Lake v. Simmons 
(1920), 95 L. .1. K. B. 580. 

643. Add. Annotation : - Refd. Kirnber (’oal Co. 
r. Stone Kolfe, [1920| A. C. 414. 

646. Add. Annotation : ■ Apld. Hart v. Bivcrsdale 
Mill Co. (1927), 9r> L. .1. K. B. 091. 

663. Add. Annotation : — Mentd. Cohen v. Roche 
(1920), 95 L. J. K. B. 915. 


678. Add. Annotation : — Mentd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

690. Add. Annotation : — Mentd. Ilirji Mulji v . 
Oheong Yue S.S. Co., [1920] A. C. 497. 

700. Add. Annotation : — Dlstd. Mikkolson v. Arcos 
(1925), 42 T. L. R. 3. 

701. Add. Annotations : — Mentd. Finn v. Shelton 
Iron, Steel & Coal Co. (1924), 131 L. T. 213, 
Westminster Bank v. Ililton (1920), 130 L. T. 
315 ; Sassoon v. International Banking Corpn., 
[1927J A. C. 711. 

710. A dd. Annotations : — Refd. Tournier v. National 
Provincial <te Union Bank of England, [1924] 
1 K. B. 401 ; nirji Mulji v. Cheong Yue S.S. 
Co., [I920J A. C. 497. 

712. Add. Annotation : — Refd. Williams v. Manis- 
salian Fr&res (1923), 29 Com. Cas. 42. 
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Vol. XVIL- Cases 1- 64. 


DAMAGES. 

Part I. — Definitions, Nature and Classification. 


1. Add. Annotation Refd. Marbe r. George 
Edwardes (Daly’s Theatre) (1927), 43 T. L. B. 
460. 

3, Add. Annotation: — Mentd. Sassoon v. Inter- 
national Banking Gorpn., [1927] A. C. 711. 

8. Add. Annotation : — Refd. Poyrae v. Wilkin- 
son, [1924] 2 K. B. 160. 

9. Add. Annotations : — Consd. Admiralty Conn s. 
v. S.S. Chekiang, [1920] A. C. 037 ; Admiralty 
Comrs. v. S.S. Susquehanna, [1926] A. C. 


055. Mentd. The Moltere (1921), 11 T. L. U. 
154. 

14. Add. Annotations : — Refd. Performing Right 
Society v. Mitchell & Booker, [1924] 1 K. B. 
702 ; Falcon v. Famous Players Film Co. 
(1925), 42 T. L. R. 91. 

15. Add. Annotation : — Consd. Shapiro v. La 
Morta (1923), 130 L. T. 622. 

19. Add. Annotation : — Consd. Ilford U. 1>. C. v . 
Beal, [1925] 1 K. B. 071. 


Part II. — Rules and Principles in Awarding Damages 


20. Add. Annotation : — Mentd. Everett r. Ryder I 34. 
(1920), 135 L. T. 302. 

26. Add. Annotations : — Consd. The Chekiang, 
[1925] P. 80 ; The Susquehanna, [1925] 1*. 

196. 41. 

29a. Property destroyed by fire.] — A 

cottage was almost completely destroyed by 
fire caused by a spark emitted from a steam- 
roller which was found to constitute a 
nuisance. In assessing the damages recover- 
able by the owner of the cottage : — Field : 
the measure of damage was not the fair cost 
of rebuilding the cottage & making it as 
good & habitable as before the fire, but the 57. 
difference between the money value of the 
owner’s interest before & after the fire. —Moss 58 . 
v. Christchurch Rural District Council, 
Rogers v. Same, [1925] 2 K. B. 750 ; 95 fl o 
L. J. K. B. 81 ; 23 L. G. R. 331. 

30. Add. Annotation : — Refd. York Glass Co. r. 

.Tubb (1925), 134 L. T. 30. 64. 


Add. Annotation : — Apprvd. Swift v. Board of 
Trade, [1925] A. C. 520. 

Add. A n notation : -Mentd. Valentine v. 
ilyde, [1919] 2 Oil. 129. 

Add. Annotation : — Mentd. Pulsman r. 
Taylor, {1927J 1 K. B. 037. 

Add. Annotations : Consd. Admiral 1 y ( 'omrs. 
1 ;. S.S. Chekiang, [1920] A. C. 037 ; Admiralty 
Comrs. v. S.S. Susquehanna, [1920] A. C. 055. 
Add. Annotations : - Consd. Admiralty Comrs. 
v. S.S. Chekiang, [1920J A. C. 037. Refd. 
Admiralty Comrs. v. S.S. Susquehanna, [ 1920] 
A. C. 055. 

Add. Annotation : Consd. The Chekiang, 
LI 925] P. 80. 

Add. Annotation: Refd. Admiralty Comrs. 
r. S.S. Susquehanna, [1920 1 A. C. 055. 

Add. Annotations : — Refd. The Koursk, 1 1924 J 
1*. 140; Dtoenham v. Perkins (1925), 133 
L. T. 252. 

Add. Annotation : — Refd. Guyton A Roby 


PART II. SECT. 3. 

29a i. Application of rule — In tort — 
Property destroyed by fire.] -Where 
damages wore recovered for loss 
through destruction of property by 
fire caused by deft. ’« negligence : — 
Held : the measure of damages was 
not the cost of replacing the property 
destroyed, but the value of the propel ty 
as it stood at the time of the destruc- 
tion. Tho cost of replacing may ho 
taken into account in arriving at such 
value. — Stevens v. Abbotsford 
Lumber Co., [1924] 1 D. L. R. 1163 ; 
1 W. W. It. 660 ; 33 B. C. R. 299.— 
CAN. 

29a ii. — .] — Whore 

there had been misdirection as to tho 
damages, viz. that they should be 
assessed on a replacement basis : — 
Held : thero should be a new trial. — 
O’Neil v. Dominion Coal Co., [1924] 
1 D. L. R. 961 ; 57 N. S. R. 120.— 
CAN. 

30 v. Where plaintiff has 

alternative claim — Duty to elect .] — 
Damages eannot be recovered both In 
tort 8c for breach of contract, when the 
tort & the breach of contract result 
from the same act ; in such a case pltf . 
must elect or be deemed to have elected ; 
8c, if he seeks to recover damages for 
breach of contract, they must be 


measured upon that basiH, & not upon 
the busis of any coincident or con- 
comitant act of tort. — Toronto 
Hockdv Club v. Arena Gardens, 
LTD., 11921] 4 1). L. R. 384 ; 66 

O. L. R. f>09 : uffd [1925] 4 D. L It. 
546 ; 57 (). L. R. 616; uffd., 11926] 4 
1). L. R. 1 ; 119261 3 W. W. R. 26. - 
CAN. 


PART II. SECT. 4. 

38 xii. (foods not of 

warrant* d description — Allowance made. I 
— Certain goods supplied under a 
contract not answering the warranted 
description were taken back 8c an 
adjustment made in respect of them : 
— Held : the pur chaser could not claim 
damages for the breach. — Hamilton 
Gear & Machine Co v. Lewis 
Brothers, [1924] 3 D. L. It. 367 ; 54 
O. L. It. 583.— CAN. 

42 iv. . I - In au action for 

wrongfully obstructing the flow of a 
river by increasing the height of a woir, 
whereby pltf.’s lands, abutting on the 
river, were flooded, the judge declined 
to direct the juiy that actual damage 
was essential to maintain the action ; — 
Held : tho direction was right. — 
M* Glove v. Smith (1888), 22 L. U. Ir. 
559.— IR. 

51 iv. No reasonable expectation 
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of pecuniary hem Jit— Diuth of young 
child in accid<nt.\ lit Id: a verdict of 
damages awarded to patent^ of young 
children killed in an accident arising 
from negligence could not stand, where 
thero was no reasonable expectation 
of future pecuniary benefit. Jn a ease 
of thi* kind damages are not awarded 
as a solatium nor f"om sent [mental 
considerations — H ooan v. It., f 1924] 
2 D. L. R. 1211 ; 2 W. W. R. 307 ; 
17 SttHk. L. R 37.— CAN. 

51 v. Accident to wifi — No 

deprivation of sirvices or soruty.]- 
Pltf. having suffered physn al injury 
through u street accident causing 
nervous shock ; —Htld : an award of 
damages to pltf.’s husband could not 
stand as he had not been deprived of 
Jus wife’s services or society. JIouan 
v. it., [1921] 2 D. L. R. I2JI; 2 
W. W. R. 307 ; 17 Sask. L. It. 37.— 
CAN. 

PART II. SECT. 5. 

83 i. Damages causeel the gist of the 
action —1 ‘rosjx eti i e damage— W heth i r 
recoverable.] - A married woman having 
suffered from nervous shock as tho 
result of an. accident, but not so as to 
deprive her husband of her services 
or society : — Held : that he might be 
put to expense in the future was u 
eousl derat Ion too remote to entitle 



Cases 64—149. 


English and Empire Digest Supplement. 


G-as Go. v. Liverpool Corpn. (1925), 42 98. Add. Annotation : — As to (1) Reid. Franco' 

T. Ti. B. 110. British Ship Store Co, v . Compagnie des 

Chargcurs Francaise (1920), 42 T. L. B. 735. 


Part III.— Directness and Remoteness. 


101. Add. Annotations : — As to (1) Refd. Re Ilall 
Ar Pirn (1927), 137 L. T. 585; Patrick v. 
Busso-Brirmh Grain Export Go., [1927] 2 
K. B. 535, As to (2) Consd. Patrick v . Bubbo- 
British Grain Export Co., [1927] 2 K. B. 535. 

114. Add. Annotations : — Consd. Sorrell v. Smith, 
[1925] A. C. 700. Reid. Black v. Admiralty 
Gornrs. (1024), 93 H. J. K. B. 341; Bely-A- 
Bell Burglar & Fire Alarm Co. v. Eisler, 
[1920] Ch. 009. Mentd. G. W. K. v. Dunlop 
Rubber Co. (1020), 42 T. B. K. 370. 

123. Add. Annotation : — Retd. Britannia Hygienic 
Laundry Co. v. Thomycroft (1926). 135 L. T. 
83. 

126. Add. Annotation : — Refd. Browning v . Grum- 
lin Valley Collieries, T1920] 1 K. B. 522. 

181. Add. Annotation :■ Mentd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. ('. 711. 

141a. Agreement not to arrest ship — Arrest & 
disposal of ship.]— Circumstances {see Con- 
flict of Lawh, No. 1 135a, ante), in which : — 
Held: pltfs. were entitled to damages, 
were entitled to recover the value of the 
ship as at the date when pltfs. were first 
deprived of her use by arrest. — Ei/ijshman 
Links, Ltd. />. Bead (1928), 44 T. L. B. 285, 
G. A.; revsff. (1927), 41 T. L. H. 7. 


, As result of shock.] — Defts.’ 

servant had a motor, lorry at the top of an 
incline in a street, with the handbrake on, 
the engine running, & the wheels straight. 
The lorry began to run down the incline & 
it struck <fe injured pltf.’s daughter, a child, 
& pltf.’s wife suffered a severe shock & died 
in hospital about ten days later. Pltf. 
claimed damages under Fatal Accidents Act, 
1840 (c. 93), for negligence causing the death 
of his wife : — Held : pltf. would establish a 
cause of action if he established that the 
death of his wife resulted from the shock 
occasioned by negligence involved in the 
running away of the lorry, that the shock 
resulted from what pltf.’s wife either saw or 
realised by her unaided senses & not from 
something which some one told her, & that 
the shock was due to a reasonable fear of 
immediate personal injury either to herself 
or to her children. — Hambrook v. Stokes 
Brothers, [1925] 1 K. B. 141 ; 94 D. J. 
K. B. 435 ; 132 L. T. 707 ; 41 T. L. B. 125, 
C. A. 

Add. Annotations : — Consd. Hambrook v. 
Stokes (1924), 41 T. L. B. 125. Mentd. Venn 
v. Tedesco, [1920] 2 K. B. 227. 


him to damages. — Hogan v. II., [11)24] 
2 I>. L. II. 1211 ; 2 W. W. It. 307 ; 
17 Sank. h. It. 37.— CAN. 

83 ii. .]— In on action 

for damages resulting. not from the 
count mot ion of works, hut from the 
operating thereof, as, e.g., the putting 
of water into a onnal, damages are 
assessable only for the injury done up 
to the trial, tsc prospective damages 
cannot ho assessed, hut. pltf. must seek 
further damages Horn time to time as 
he su tTers Injury.- Li.tii rri no« N oimi - 

KltN lUKIGAIION DISTRICT BOARD 
Trustees r. Munhell, fll)2H] 4 1). L. It. 
090 ; |3D2«] S. (ML 60 J.— CAN. 

PART II. SECT. 8. 

97 i. Ascertainment difficult — No 
ground for rt fusal to atmrd.) — H. passed 
amigo, bond over hts farm, a condition 
being that FI. would, on demand by the 
mt geo., pass a collateral bond over his 
movable property on tho farm. In 
breach of this condition, H. sold & 
delivered such movables to a third 
party : — Held : although the damages, 
if any, wore difUoult to assess, the 
mtgee. was entitled to so mo damages 
for a wilful invasion of his rights. — 
Cato t\ Auon (1923), 44 N. L. IL 
113. — S, AF. 

PART III. SECT. 1. 

101 v. .J — Damages 

must ho limited to suoh as arise 
naturally from the broach of ooutraot 
or suoh as might reasonably be supposed 
to havo boon in the contemplation of 
the parties. — T oronto Hockey Club 
v. Arena Gardens, Ltd., 11924] 4 
D. L. R. 384 ; 55 O. L. Jl. 509 ; affd., 
[1925] 4 D. L. R. 546 ; 57 O. L. R. 610 ; 

^iV [ l? 2 2(l*icAN L ’ ll * 1: 119263 3 

PART III. SECT. 2, SUB-SECT. S 

sa. Sale of goods — Refusal to take 


delivery — Loss of time in urging accept- 
awcc.l— In an action for damages for 
breach of contract by refusal to take 
delivery of goods :-—Beld : a claim for 
time lost in going to deft.’s residence to 
urge him to take delivery could not 
stand. — Bradley v. Bailey & 
Jabpkrson, [1923] 2 D. L. 1L 504 ; 52 
O. L. K. 439.— CAN. 

sb. Contract for work <$* labour — 
Work unperformed — Cost of perform- 
ance.] — Keep, gave applt. an option 
to purchase a mine. On the first 
instalment falling due, applt. negotiated 
for an extension of time for payment, 
whioh was granted by reap, on con- 
dition that applt. should do certain 
development work not mentioned in 
tho option. Applt. failed to pay, & 
subsequently relinquished possession 
of tho mine & surrendered the option 
without having done tho work : — field ; 
resp. entitled to reoover damages 
amounting to the cost of the work. — 
Cunningham v. Insingeu, [1924] 2 
D. L. R. 433 ; [1924] S. C. R. 8.— CAN. 

PART III. SECT. 2, SUB-SECT. 3. 

147 i. Pain <t suffering .) — In an 
action for damages for porsonal 
injuries arising from negligence : — 
Held : items which should go to make 
up pltf.’s damages were (inter alia) 
a sum. not to compensate for, but to 
represent the inconvenience of his 
oondltlon, & his pain & suffering, 
past future. — Cosgrove v. Canadian 
National Railways, [1923] 4 D. L. R. 
818 i 3 W. W. R. 1152.— CAN. 

149 i. Nervous shock — Actual 

impact.) — Damages claimed for nervous 
shook, as a result of an accident arising 
from negligence, cannot be recovered 
Where the nervous shock produoos 
only a mental disturbance unaccom- 
panied by any actual physical injury. 
If impact is not necessary, it is a 
question of fact in each case whether 
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or not pltf. sustained physical injury 
& whether such injury was the natural 
& reasonable result of deft.’s negligenoe. 
—Hogan v. U., [1924] 2 D. L. It. 
1211; 2 W. W. R. 307 ; 17 Sask. 

L. R. 37.— CAN. 

149 ii. .}— Damages 

cannot be recovered for nervous shock 
unaccompanied by any physical im- 
pact. — Penman v. Winnipeg Electric 
RY. Co., 11925] 1 D. L. H. 497 ; 11925] 
1 W. W. 1L 156.— CAN. 

149 iii. False statement .) — 

Deft, falsely stated that pltf.’s son had 
hanged himself. The report was told 
to pltf., who, believing it, suffered a 
violent shock & became ill : — Held : 
the damage was the natural & probable 
cause of deft.’s act, & pltf. bad a good 
cause of action. — B ielitski v. Obadisk, 
[19221 2 W. W. R. 238 ; 65 D. L. R. 
627 ; 15 Sask. L. R. 155 ; affg. 61 
D. L. It. 494.— CAN. 

149 iv. .] —A man & a 

woman to whom he was engaged were 
knocked down by a motor omnibus. 
The man was struck by the omnibus & 
received considerable physical injury. 
The woman did not appear to have 
been act ually struck, & she received no 
direct physical Injury, but she suffered 
severely from shock. In an action of 
damages at her instance the judge 
directed the Jury tliat, if by the fault 
of defts. pursuer had suffered nervous 
shook through apprehension for her 
own safety, they were entitled, in 
assessing damages, to include any 
aggravation of that shock occasioned 
by the fact that her companion was 
Involved in the catastrophe. The Jury 
found that pursuer bad suffered per- 
sonal injury resulting in nervous shock 
involving apprehension for her own 
safety, aggravated by anxiety for the 
safety of tier companion, 8c awarded 
damages : — Held : in the Circumstances 
the jury could not be asked to dis- 
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150. Add. Annotation : — Consd. Hambrook v. 
Stokes (1024), 41 T. L. R. 125. 

151. Add. Annotations : — Apprvd. Hambrook v- 
Stokes (1024), 41 T. L. R. 125. Mentd. Vonn 
v. Tedesco, [1020] 2 K. B. 227. 

152. Add. Annotation : — Consd. Hambrook v. 
Stokes (1024), 41 T. L. R. 125. 

165. Add. Annotation : — Reid. Leeds Industrial 
Co-op. Soc. v. Slack, [1024] A. 0. 861. 

168. Add. Annotations : — Reid. Leeds Industrial 
Co-op. Soc. v. Slack, [1024] A. O. 861. Mentd. 
Light v. West, [1920] 2 K. B. 238. 

174. Add. Annotation : — Retd. Patrick v. Russo- 
British Grain Export Co., [102712 K. B. 535. 

181. Add. Annotation : — Reid. Marbd v. George 
Edward es (Daly’s Theatre) (1027), 00 L. J. 
K. B. 980. 

181a. .]— ritf., an aciress, was engaged 1 

by defts. to play in a play for the period of 
rehearsal & for the run of the play, & there 
was a collateral agreement that defts. would 
advertise her in a prominent position. 
Defts. refused to allow pltf. to play, but they 
paid her the whole of her salary down to the 
end of the run of the play. In an action for 
breach of contract the jury awarded to pltf., 
over & above her salary already paid, 
damages for loss of reputation through her 
not being employed to play the part : -Bold : 
as there was au express agreement to advertise' 
pltf. this necessarily implied an obligation to 
give pltf. an opportunity of acting. & pltf. 


was entitled, in addition to her salary already 
paid, to the damages awarded by the jury 
for loss of reputation. — M arb& v. George 
Kdwaruks (Daly’s Theatre), Ltd. (1927), 
m L. J. K. B. 980 ; 43 T. L. It. 809, C. A. 

182. Add. Annotation : — Refd. Britannia Hygienic 
Laundry Co. v. Thomycroft (1926), 135 L. T. 
83. 

193. Add. Annotations -Reid, nail Pim (1927), 
137 L. T. 585 ; Patrick v. Itusso -British Grain 
Export Co., [1927 J 2 K. B. 535. 

194. Add. Annotations : — Refd. Hall v. Pim (1927), 
137 L. T. 585. Mentd. Verelst’s Adminis- 
tratrix v. Motor Union Insce., [1925] 2 K. B. 
137. 

212. Add. Annotation Mentd. Stoney v. East- 
bourne It. D. C. & Devonshire (1925), 90 
.1. P. 133. 

214. Add. Annotations : — Folld. Bennett v. Kreoger 
(1925), 41 T. L. It. 009. Apld. Slavonski v . 
La Pelleterie do lloubaix Hoc. Anon. (1927), 
137 L. T. 045. Refd. Britannia Hygienic 
Laundry Co. v. Thornycroft (1926), 135 L. T. 
83; He Hall \ r Pim (1927), 137 L. T. 585; 
Easier A Colien v. Hlavouski (1927), 90 
L. J. K. B. 850; Patrick v. Busso-British 
Grain Export Co., [1927j 2 K. B. 535. 

215. Add. Annotations Folld. Bennett v. Kroeger 
(1925), 41 T. L. B. 009. Consd. Britannia 
Hygienic Laundry Co. v. Thornycroft (1920), 
135 L. T. 83. Refd. Kasli'r A Cohen v. 
Slavouski (1927), 90 I.. J. K. B. 350. 


criminate between the amount of 
shock suffered by pursuer due to appre- 
hension for her own safety Sc the 
amount duo to anxiety for her com- 
panion. — CunniK v. Wmnnor, [1927 J 
S. C. 538. — SCOT. 

162 1. Loss of or injvry to property — 
Collision at sea — Loss of mumcal manu- 
scripts.}- -In an action of damages 
against steamship owners, arising out 
of the sinking of one of their ships. 

R unnier claimed £15,000 in respect of 
lie loss of certain music & orchestral 
settings in manuscript used by a eoi^ 
cert party of which she was manager. 
She averred that the lost manuscripts 
wore the solo copies of the compositions 
in question, & that she had the solo 
right to publish, perform, or issuo 
mechanical reproductions, & to obtain 
copyright thereof. The compositions 
had cost pursuer about £2,00(), but 
she averred that, through her concert 
party, they had acquired a reputation 
among tho public which had greatly 
enhanced their value, & she further 
averred that she would have made 
substantial profits from the lost music 
in respect of copyright loyalties, 
publication & sale, & disposal of per- 
forming & mochanical rights, apart 
from the use of it by her concert party : 
— Held : (l) pursuer’s averments as to 
loss of contingent profits from copy- 
right royalties, publication & sale, & 
disposal of performing 8c mechanical 
rights, wore irrelevant ; (2) the measure 
of her damages in respect of the loRt 
music was the cost of its replacement 
as nearly as might be, ascertained either 
by the market price of actual replace- 
ment, or by consideration of the com- 
mission which would have to he paid 
to composers of music of the class to 
which the lost compositions belonged. 
— Rkavis v. Clan Link Steamers, 
Ltd., [1926] 8. C. 216.— SCOT. 

sd. Loss of earning power — Physical 
or mental.} — In an action for damages 
for personal injuries arising from 
negligence : — Held : items which 
should go to make up pltf. '6 damages 
were {inter alia) a sum to compensate 


for loss of earning power by renbon or 
physical Injury Sc any incidental mental 
injury. — Cosgrove v. Canadian 
National Railways, 11923] 4 D. L. It. 
818; 3 W. W. R. 1152.— CAN. 

sf. Loss of time — Injury in motor- 
car collision. J — In an act ion for damn gos 
for injuries arising out of a motor 
collision, where it was found that 
tho aeoident was caused by pltf.’s 
negligence :—IIcld : damages should lie 
given deft, for Iohh of time, repairs tothe 
oar & oostR.— T ikman v. McKenzie, 
11923] 1 D. L. R. 1189.- -CAN. 

PART 111. SECT. 3, SUB-SECT. 2. 

■k. Depreciation in price- - Machine ry 
components purchased by rem lor to per- 
form contract.} Held: tho vendor was 
not entitled, us damages for breach 
of contract to purchase an ammonia 
gas compressing outfit, to a sum for 
loss thiough decrease in price ol I ho 
partH pui chased for tho purpose of tho 
contract, this not being aioss “ directly 
Sc naturally resulting in the ordinary 
course of events from the buyer’s 
breach of contract,” as there was 
nothing in the negotiations for tho 
contract to give tho purchaser to 
understand that the vendor would 
have to go into the market Sc buy the 
various partH to make up tlie plant. — 
General Hitfly Co. or Cvnada v. 
O’Neill MokkiX Machinery Co., 
[1923] 2 W. W. R. 928. — CAN. 

•1. Loss of custom— Defective goods 
sold but replaced.}— Certain goods 
supplied under contract not complying 
with tho warranted description : — 
Held : it could not reasonably be 
supposed to have been In the con- 
templation of the parties, at the time 
they made the contract, that pltfs. 
were to compensate defts. for such loss 
of business as defts. might incur by 
tho withdrawal of their customers 
on account of a few of tho articles 
resold being defective, such articles 
being replaced when complaint was 
made. — H amilton Gear & Machine 
Co. v. Lewis Brothers, [19241 3 
D. L. R. 367 ; 54 O. L. R. 585.- CAN. 
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PART III. SECT. 3, SUB-SECT. 3. 

194 i. Loss of profit.}- W . 

entered into a contract to supp? 
paper eo. with pulpwood. Re had 
previousl> made a contract with M., 
who agieed to deliver certain pulp- 
wood at a lower price Sc who was 
informed of Die first -mentioned con- 
tiuct. though not ol all It h terms. At 
tlie end of the season M. was short of 
t bo quantity ho agreed to deliver:* - 
Held: W. was i‘iit it led to recover 
damages fioin M. for non -performance 
of hiH coutrael, Si the measure of those 
damages was the profit W. would 
have made under bis contract with 
tlie paper eo.- Mondok v . WlLLKTS, 
11923] 2 I). L. It. 901 ; 11923] S. C. R. 
433 ; 2 W. W. R. 480.- CAN. 


PART III. SECT. 4, SUB-SECT. 1. 

p (p. 107 ) i. * In an action 

for damages for breach of contract by 
refusal to take delivery of goods 
Ht Id: a claim for expenses incurred 
lu going to deft.’s residence to urge 
him to take delivery could not stand. — 
Bradley v. Haile ’ Jahpkrbon, 
[1923] 2 I). L. R. 504 ; 52 O. L. R. 
4 39.— CAN. 


k (p. 108) i. - Mcdttal 

attendance.} — In an action for damages 
for personal injuries arising from 
negligence : — Held : the iteniH which 
should go to make up pllf.’s damuges 
were {inter aha) medical Sc hospital 
bills. — Cosgrove v. Canadian 
National Railways, [1923] 4 R. L. It. 
818; 3 W. W. R. 1152. CAN. 

k(p. 108) U. On 

wife, ]__s. Sc his wife brought an action 
against deft, for damages for personal 
Injuries. Deft, was found guffty of 
negligence, but tlie action by 8. was 
dismissed on account of contributory 
negligence. The ct. awarded damages 
to the wife against deft. It was 
sought to give in evidence the wife’s 
meaioal & hospital bills : — Held : the 
biffs had been contracted by the wife 
as her husband’s agent & were his 
liability alone.— Scoble ^ v. Wood- 
ward, [1924] 1 W. W. R. 1040.— CAN. 
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215a. .] — Pltfs. bought a coat 

with fur collar attached, for re-sale, from 
deft. & sold it to a customer. Owing to 
the colouring matter with which the fur 
was dyed, the customer contracted a skin 
disease & brought an action against pltfs., 
claiming damages. Pltfs. informed deft, 
thereof & requested him to undertake the 
defence of the action. Deft, denied liability 
but never suggested that pltfs. had no 
answer to the action, with the result that 
pltfs. defended the action & a jury awarded 
the customer damages for her suffering, & 
pltfs. had to pay the costs of the action : — 
Held : pltfs. were entitled to recover from 
deft, the damages so awarded, together with 
the customer’s taxed costs of the action & 
their own costs of defending the action as 
between solr. & client. — Bennett (Sidney) 
Ltd. v. Kreegeb (1925), 41 T. L. R. 009. 

217. Add, Annotation : — Refd. Sheppy Glue & 
Chemical Works v. Medway River Con- 
servators (1920), 24 L. G. R. 457. 

220. Add. Annotation : — Refd. Britannia Hygienic 
Laundry Co. v. Thomycroft (1920), 135 L. T. 
83. 

223. Add, Annotation : — Refd. Britannia Hygienic 
Laundry Co. v, Thornycroft (1920), 135 L. T. 
83. 

224. Add. Annotation : — Generally , Mentd. Stoney 
v. Eastbourne R. C., [1927] 1 Cli. 307. 

227a. Several sub-sales.] — Defts. sold skins 

to pltfs., who resold to a sub- vendee. That 
sub-vendee sold to a second sub-vendee, 
who sold one of the skins, which had been 
made into the collar of a fur coat, to a third 
sub- vendee. The third sub -vendee sold to 
a woman who wore the coat & developed 
dermatitis on the face in consequence of 
antimony contained in the skin. In each 
sale the vendor knew the particular purpose 
for which the goods were required by the 
purchaser, & there was an implied warranty 
that the goods were reasonably fit for such 
purpose. The ultimate purchaser brought 
an action for breach of contract against her 
supplier, the third sub- vendee. The third 
snb-vendee defended the action, & in so 
doing acted reasonably ; but in the result 
the ultimate purchaser recovered damages A 
costs against him. The third sub- vendee, 
who had incurred certain additional costs in 
connection with the action, claimed to bo 
reimbursed by the second sub- vendee, A 
after some resistance, incurring further costs, 
the second sub-vendee paid. The second 
sub-vendee then claimed against the first 
sub-vendee, who after some dispute incurring 
further costs, also paid. The first sub-vendee 
claimed against pltfs., who, after taking 
advice, occasioning further costs, paid. 
Pltfs. sued defts. for breach of contract, 
claiming as damages the damages recovered 
by the ultimate purchaser, the costs on both 
sides in that action, & the costs of the inter- 
mediate actions : — Held : pltfs. wore entitled 
to recover the damages which might reason- 
ably be supposed to have been in the con- 
templation of the parties at the time of the 
contract ; the parties must have contemplated 
that damages would be claimed, if there were 
a breach of contract of the kind that had 
occurred, by parties separated by several 


contractual steps from each of the immediale 
parties to each of the contracts along the 
line; pH fa.’ damages should include (1) the 
damages recovered by the ultimate purchaser, 

(2) the costs on both sides in that action, 
inasmuch as it was reasonably defended, A 

(3) the costs of the intermediate actions, in 
so far as they were reasonably incurred. — 
JCasler A Ooiien V. Slavouski (1927), 90 
L. .7. K. B. 850 ; 137 L. T. 041 ; subsequent 
proceedings , sub nom. Slavonski v . La 
Pelleterie de Roubaix Societe Anonyme 
(1927), 137 L. T. 045. 

235a. Costs awarded in previous proceedings, 

but not recovered.] — Pltfs. sought to recover 
from defts., as special damage, the costs 
which they themselves had incurred in 
previous litigation in which they were defts, 
Pltfs. in the present action sent a motor lorry 
to be overhauled bv defts. The repairs were 
carried out A the lorry was returned. Very 
shortly afterwards, while the lorry was in 
use on the highway, one of the wheels came 
off & damaged the van of pltf. in the previous 
litigation, who brought an action in the 
county ct. to recover damages against present 
pltfs. He won the action at the hearing, but 
the decision was reversed on appeal. He was 
a man of straw & unable to pay the costs 
incurred. Present pltfs. sued present defts. 
for damages for alleged breach of contract A 
negligence, A a common jury found in pltfs.’ 
favour. After argument as to the right of 
pltfs. to recover as special damage against 
defts., on account of their breach of contract 
A negligence, the costs of all previous 
litigation : — Held : such damage was not 
too remote. — Britannia Hygienic Laundry 
Co. v. Thornycroft A Co. (1925), 94 L. J. 

K. 35. 858 ; 41 T. L. R. 007 ; on appeal, 95 

L. J. K. B. 237; 135 L. T. 83; 42 T. L. R. 
198. 

237. Add. Annotations : — Consd. Ilarnett v. Bond* 
[1924] 2 K. B. 517. Refd. Hambrook v- 
Stokes (1924), 41 T. L. R. 125 ; Tournier v. 
National Provincial & Union Bank of 
England, [1024] 1 X. B. 461 ; Britannia 
Hygienic Laundry Co. v. Thornycroft (1920), 
135 L. T. 83; Singleton Abbey (Owners) v. 
Paludina (Owners), The Paludina (192C), 95 
L. J. P. 135. 

265. Add. Annotation : Refd. Britannia Hygienic 
Laundry Co. v. Thornycroft (1920), 135 L. T. 
S3. 

268. Add. Annotations : — Refd. Sutcliffe v. Clients 
Investment Co., [1924] 2 X. B. 740. Mentd. 
Ilarnett v. Fisher (1920), 135 L. T. 724; De 
Freville r. Dill (1927), 43 T. L R. 702. 

279. Add. Annotations : — Refd. Noble v. Harrison, 

1 1920J 2 lv. B. 332 ; Smith v. G. \V. Ry. 
(1920), 135 L. T. 112. 

282. Add. Annotations: — As to (1) Distd. Martin 
v . Stanborough (1924), 41 T. L. R. 1. Refd. 
Gayler & Pope v. Davies, [1924] 2 K. B. 75. 

284. Add. Annotation Refd. Oldham r. Sheffield 
Corpn. (1927), 130 L. T. 081. 

288. Add. Annotations : — Consd. The St. Nicolai 
(1925), 133 L. T. 640. Apld. The Mostyn, 
[1927] P. 25. Refd. British - American 
Tobacco Co. v. Jones (1925), 134 L. T. 405; 
William Outfall Board v. Boston Corpn. 
(1926), 136 L. T. 756. Mentd. Abrahams v. 
MacFislieries, [1925] 2 K. B. 18. 
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Part IV. — Aggravation and Mitigation , 


290. Add. Annotation Retd. Martin r. Stout, 
[1925] A. C. 359. 

298. Add. Annotation : — Refd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 

301. Add . Annotation : — Refd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 

341. Add. Annotations : — Refd. Ellis’ Trustee v . 
Dixon-Johnson (1924), 131 L. T. 652 ; 
Martin p. Stout. [1925] A. O. 359 ; Never- 
Stop By. (Wembley) v. British Empire Ex- 
hibition (1924) Incorporated, [1926] Ch. 877. 
Mentd. Berners v. Fleming, [1925] Ch. 204. 


343. Add. Aimoiuluyns : — "Kol'Uvwood r. 
L. C. C. (1927), 137 3,. T. 19: Roberts r. 
Anglo-Saxon Insce. Assocn. (1927), 90 L. 

K. B. 590. 

347. Add. Annotation : — Mentd. Black v. Ad 
miralty Comrs., [1924] 1 K. B. 601. 

352. Add. Annotation : — Refd. Martin v. Stout, 
[1925] A. C. 359. 

356. Add. Annotation : — Refd. Ellis’ Trustee p. 

Dixon-Jolmson (1924), 131 L. T. 652. 

377. Add. Annotation : — Refd. Martin v. Benson, 
[1927] 1 K. B. 771. 


Part V. — Measure 

388. Add. Annotation : — Mentd. lie Ban yon, 
Eanyon v. Lanyon, [1927] 2 Ch. 201. 

393. For the cross-reference following this case, 

‘‘As to interest under Civil Procedure Act, 

1833 (c. 42), s. 28, & damages in lieu of such 
interest.] — See Money & Money Lending,” 
read “ As to interest under Civil Procedure 
Act, 1833 (c. 42), s. 28, & damages in lieu 
of such interest, see Money £ Money- 
Lending.” 

408a. Option to purchase — Profit on resale lost by 
improper withdrawal.] — Pltf., having an 
option from deft, to purchase a freehold 
house for £4,000, agreed to sell the property 
to S. for £4,500, & then wrote accepting 
deft.’s offer to sell the house. In the mean- 
time deft, had sold the property to B. for 
£4,000 : — Held : as specific performance of the 


of Damages. 

contract was impossible by reason of deft.’s 
own act, pltf. was entitled to recover from 
deft, as damages £500, the difference between 
the price at which the property was offered to 
pltf. that at which y>ltf. contracted to sell 
it. — Goffin v. ITouldek (1920), 90 L. J. Ch. 
488 ; 124 L. T. 145. 

412a. Continuation of contract depending on third 
party, j- -1 left s. agreed in writing to purchase 
from pltfs. all the stores that they required 
in the United Kingdom for their vessels, 
i profits on the net price invoiced by the 
JnaiiufHcturers to pltfs. to he discussed every 
six months, A the agreement was to remain 
in force as long as another agreement between 
a third co. A clefts, continued. This other 
agreement had been previously made on the 
same day, but it was not signed till the follow - 


PART IV. SECT. 2, SUB-SECT. l.-B. 

341 x. .] — Canadian Flextime 

Skate Co., Ltd. v. Monarch Brass 
MANU rACTITKlNO Co., Ltd., [ 1 925 I 2 
D. L. It. 387 ; 56 O. L. It. 362.— CAN. 


352 i. Sale of goods — Refusal to 
accept.] — Unless a purchaser lias by 
the contract of sale a right to repudiate, 
ho cannot repudiate the sale. If he 
does so, tho vendor may sue the pur- 
chaser for tho price, or ro-sell the 
article ; A: If by such sale ho incurs 
a loss, then tho purchaser must make 
it good. But tho vendor must lake 
into consideration such payments as 
the purchaser may have made on 
account. — Foster r. Heintzman & 
Co., [1923] 4 D. L. It. 166.- -CAN. 


352 il. .] — Bradley r. 

Bailey & Jasperson, [1923] 2 D. L. Jl. 
504 ; 52 O. L. It. 439.— CAN. 


,354 i. Anticipatory breach. ]- 

Where there had been a breach c; 
contract by defts. Held : pith 
were entitled to nominal damages onl'y 
as when pltfs. found that defts. woul 
not carry out the contract, thev shoul 
have gone into tho market 6c done th 
best they could with a similar eon 
tract. — C ampbell t?. Mahler (1919 
43 O. L. It. 395 ; 14 O. W. N. 348 
affd. 15 O. W. N. 339.— CAN. 


sm. Trouble d' risk attending 

performance of contract .] — In allowing 
damages for wrongful repudiation of a 
contract to accept delivery of poles not 
yet cut : — Held : there should be taken 
into consideration tho risks of dis- 
appointment & difficulty in cutting 
& delivery that might arise from un- 


expected sources ; & an allowance in 
reduction of damage's should be made 
for the iclcase from the cure, trouble A: 
risk attending a full execution of the 
contract— Connors v. McGki <«ok, 
[1921] 2 D. L. R. 86; 2 W. W. It. 
291 ; 20 Alta. L. It. 289.- CAN. 


PART IV. SECT. 2, SUB-SECT. 2. 

m i. — — - Continuing contract i nth 
doctor.] — Where a pci son lias a contract 
with a doctor w hereunder he is entitled 
to the doctor’s services when they are 
returned oh a result of disease, accident 
or other causes, he connof , m an netion 
for damages for personal injuries, 
ieeo\er as damages the amount which 
such services w'ould have cost had he 
not entered into such contract. — 
Taylor r. T tuner, [1925] 3 D. L. It. 
571 ; [1925] 2 W. W. It. 490.- CAN. 


PAR’ 7 ’ IV. SECT. 3. 

q i. — - Conversion — Onus of proof.] 
— Whom it was found that there was 
no authority in deft, bank to sell 
shams pledged as collateral security 
without ludicial process : — Held : as 
to damages, tho burden was on the 
hank to show it got full value for 
the shares. — Georokhon r. Dominion 
IHnk, [19241 3 D. L. It. 007 ; 2 W. 
W. It. 931.— CAN. 

PART V. SECT. 1, SUB-SECT. 1. 

380x1. .]-— In an action for 

damages for brooch of contract, the 
measure of damage is the estimated 
loss directly 6c naturally resulting 
from tho breach thereof. — Hatfield 
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A (Vi. r. (’RONMiriE (1922], 50 N. B. 11. 
K>(>- CAN. 

380xu. - - .1 - In an action for 
damages for non -acceptance of goods, 
the measure of damages is the esti- 
mated loss directly Ac naturally re- 
sulting m tl\<‘ ordinary course of events 
from the hover’s breach of contract. — 
Record Foundry A: Machine Co. v. 
G arson, 11923] 2 1). L. It. 142; 50 
N. H. R. 110.- CAN. 

380 xni. - — Goods manufactured or 
partly manujaetund .\ In respect ol 
goods manufactured or partly manu- 
factured 6c ready or partly ready for 
delivery, before licfln. rcjnidlaloil their 
contract : — Jhld : pitfs. were entitled 
to recover, us damages for breach of 
contract, a sum equal to the contract 
price of the finished or partly finished 
goods, less their value at flic time of 
or within a reasonable time of llie 
breach.— Hamilton Gear A: Machine 
C o. v. Lewis Brothers, [1921] 3 
D. L. It. 367 ; 54 O. L. R. 585.— CAN. 

sn. Consignment of wluut for salt — 
Failure to sill.] -When* giam is con- 
signed foT sale Ai tho consignee a, in- 
structed to hell it as soon as it is un- 
loaded, if the price bo then a certain 
figure or better, but lie neglects to 
carry out such instructions, flic con- 
signor is entitled Jn damages to tho 
difference between tho price at the 
time of unloading & tho lower price on 
tho day when he learns that tho grain 
lias not been sold, even though he does 
not immediately notify the consignee 
that his instructions have not been 
carried out. — P aradis v. Federal 
Grain Co., Ltd., [1925] 2 W. W. It. 
104.— CAN. 
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ing day, & it was to remain in force for ten 
years unless certain payments were sooner 
made. After observing the agreement with 
pltfs. for five months clefts, repudiated it : — 
Held : as the continuation of the agreement 
between pltfs. & defts. for more than six 
months depended on the volition of a third 
I>arty, & as the agreement contained nothing 
to prevent defts. from buying their stores 
outside the United Kingdom, pltfs. were 
entitled only to damages in respect of a 


Part VI. — Liquidated 

424. Add. Annotation : — Generally, Held, Admiralty 
Comrs. v. H.S. Chekiang, fl92(i] A. C. 037. 


period of one month. — Franco -British Ship 
Store Co., Ltd. v . Compagnie des Char- 
geurs Fransaise (1926), 42 T. L. R. 735. 

413. Add. Annotation : — Mentd. Ilardie & Lane v. 
Chilton (1927), 96 L. J. K. B. 1040. 

418. Add. Annotation : — As to (2) Retd. Martin v. 
Benson, [1927] 1 K. B. 771. 

420. Add. Annotation : — Mentd. Sorrell v. Smith, 
[1925] A. 0. 700. 


Damages or Penalty. 

426. Add. Annotation : — Generally , Mentd. Palm- 
olive Co. (of England) v. Freedman (1927), 
T. L. 11. 86. 


Part VII. — Pleading, Proof and Assessment. 


561. Add. Annotation : - Mentd. Agricultural 
Wholesale Soc. v. Biddulph <Sc District 
Agricultural Soc., [ 1925J Cli. 769. 

574a. — — Contingent damages.] — When a 

verdict is found for deft, upon an issue which 
bars the action, the jury cannot assess con- 
tingent damages for pllf., without the assent 
of deft. — Newton v. Harland (1840), 1 
Man. <te O. 644 ; 1 Scott. N. R. 474 ; 2 Jur. 
350; 133 E. K. 490. 

Anvotatums • -Mentd. Harvey v. Budges (1 84 5), 3 Dow . & L. 

55 ; Wright v. Burr oughts (18 40), 3 <\ B. G85 ; Davis r. 


Burrell (1851), 10 C. B. 821; Dolanoy v. Vox (185G), 
1 C. B. N. 8. 10G ; Caitcr v. Hughes (1858), 2 H. & N. 
714 ; Pollen v. Brower (1859), 1 h. T. 9 ; AocidontaJ 
Death Insco. v. Mackenzie (18G1), 5 L. T. 20 ; Blades v. 
Higgs (18G1), 10 C. B. N. S. 713 : Telford v. Laws (1874), 
31 L. T. 00 ; Boddall v Maitland (1881), 17 Ch. D. 174; 
Edridge v. Hawker (1881), 50 L. J. Ch. 577 ; Edwick r. 
Ilawkcs (1881), 18 Ch. D. 199; Jones v. Foley (1891), 
(50 I,. J. Q. B. 4G4 ; Ileiimiings v. Stoke Poges Golf dub, 
1 1920 J 1 K. B. 720. 

576. After this case add “ In matrimonial 

causes.] — See Husband & Wife, No. 4677a.” 

592a. .] —Whore a jury has improperly 


PART V. SECT. 1, SUB-SECT. 2. 

414 ii. ltivsd. on other grounds, 
Q. It. 15 K. B. 11 ; [1907J A. C. 454. 

PART VI. SECT. 1, SUB-SECT. 2. 

424 vli. - - ]--A lute of damage* 

provided for In a emit met between a 
co-operative co. & a giowci of fruits Ac 
vegetables, under which tin latter 
agreed to deliver all his products to 
the co. to be marketed b> it, loi the 
breach thereof ,-lltld: to be liqui- 
dated damage* & not u penalty. 
ArtMoor/vnu* Uhowirh of BridsH 
Columria, 1 /id. r. Ban 1811 Colcmhi \ 
Fruit Land, l/n»., 119251 1 D. L. R. 
871; 119251 1 \V. W. it. 505; 81 

IS. C. Tt. 533.- -CAN. 

424 vli i. .] — A conti act between 

pltfs. & deft. proMded that should deft, 
fall to deliver to pltfs. all the wheat 
covered by the contract, he would pay 
to pllf*. a* liquidated damages 25 cents 
por bushel for all wheat which he 
Hhould have fulled to deliver : — Held : 
tire 2 !i cents nor bushel w r us not a 
penalty but liquidated dunmge*. — 
BaSKATCIIKW AN CO-Ol’KRATrVK Wiiuvr 
Producers, Lru. r. ZmiowsKi (Sunk.). 
[19261 3 D. h. H. 810 ; [192G] 2 

W. W. It. 604.— CAN. 

PART VI. SECT. 1, SUB-SECT. 3. 

442 i. Onus of disproof. ] 

— If the sum montlonod in a bond is 
expressed to be a penalty, tho onus of 
showing that It was intended as liqui- 
dated damages is on tho person assort- 
ing it. — It. (A.-O. of Canada) v, 
London Guarantor & Accident Co., 
Ltd,, 11920] 2 W. W. R. 83.— CAN. 

448 iii. .]-*- Where a Bum 

is stipulated to be paid as liquidated 
damages, & is payable, not on the 


happening of a single event, but of 
one or more of a number of events, 
Homo of winch might result in incon- 
siderable damage, the ct. may decline 
to construe the words ** liquidated 
damages ” according to their ordinary 
mcauiug & may trout such a sum as a 
penalty. — Shat ill a v. Flinstbin, 
119231 3 D. Jj. It. 1035; 16 Sask. L. It. 
454 ; 11923] 1 W. W. it. 1474 — CAN. 

453 iv, .] — Held : having 

regard to the language in a clause of a 
contract of service, fixing a sum uh 
liquidated damages for violation by 
deft, of any or all of the provisions of 
the contract, the sum tixed was not 
in tho nature of a penalty. — Domi- 
nion Am Co., Ltd. v. Murphy (1923), 
5 4 O. L. It. 332.— CAN. 


PART VI. SECT. 1, SUB-SECT. 5. 

471 ii. .] — The sum 

mentioned In a bond given under 
Canada Grain Act by one licensed to 
operate a country elevator: — Held: 
to bo u penalty Ac only recoverable to 
tho extent of tho aotual loss shown, 
there l>elng no evidence to show it 
woe intended as liquidated damages, 
& because tho conditions of the bond 
consisted in the perfomiauce of many 
acts, some of which might bo of groat 
8z others of trifling importance. — R. 
(A.-G. of Canada) v. London Gua- 
rantee & AOoident Co., Ltd., [1920] 
2 W. W. It. 83 — CAN. 


PART VI. SECT. 1, SUB-SECT. 6. 

p i. Agreement for share of profits 

under option — Failure to take up option 
— - Liquidated damages.] — Kennedy e. 
Harris (1912), 23 O. W. R. 179; 
4 0. W. N. 183 ; 7 D. L. R. 291.— 


PART VI. SECT. 1, SUB-SECT. 7. 

529 iii. .] -ntf. gave deft. 

tho exclusive agency for six months 
for tho sale of certain land. Deft, 
covenanted that if he failed to effect a 
sale of 1,000 acres in the first six 
inonthB ho would pay as liquidated 
damages an amount equal to $2 per 
acre for each acre of the 1,000 aores 
unsold. Deft, failed to effect a sal© : 
— Held : not a penalty, hut liquidated 
damages arising on proof of failure to 
make the sales, without having to show 
actual loss. — Northern Trusts Co. 
t». Rasmussen, [1924J 2 W. W. R. 
1015.— CAN. 


PART VII. SECT. 1. 

549 xv. .] — To recover 

special damages, a pltf. must expressly 
claim them in his pleadings & prove 
them strictly at the trial. — Carroll 
r. Baer, [1924] 2 D. L. Tt. 452 : 1 
W. W. R. 1249 ; 18 Sask. L. It. 292. 
—CAN. 

549 xvi. S. Butt v. Oshawa 
Cokpn., Wilkinson r. Ohhwva Corpn., 
11926] 4 D. L. it. 1138; 50 O. L. It. 
520.— CAN. 

PART VII. SECT. 2. 

569 i. Necessity for proof of special 
damage.] — On a claim for damages for 
personal injuries, pltf. cannot claim 
for special damages for nursing where 
ho fails to show that he has either 
paid or is under any legal obligation 
to pav for the nursing done ; tho fact 
that he intends to pay a sum to his 
nurse is not sufficient. — Carroll tt. 
Baer, 119*4] 2 D- I* R- 452; 1 
W/W. R. 1249 ; 18 Bask. L. R. 292. 
— CAM. 

„ .. -.] — Clausen v. Cana- 

dian Timber & Lands, Ltd. (1925), 

35 B. C. R. 461.— CAN, 
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awarded an annuity by way of damages 
instead of a lump sum the judge should 
redirect the jury ; he lias no power to enter 
judgment for the capitalised amount of the 
annuity. — Fournier v. Fanadtan National 
By. Co., [1927] A. (\ 197; 95 L. .1. P. 0. 
177 ; 135 L. T. 909 ; 42 T. L. K. 929, P. C. 

594. Add. Annotation : — Refd. Martin r. Stout, 
[1925] A. C. 359. 

598. Annotation : — For “ Refd. S.S. Celia r, S.S. 
Volturno, [1921] 2 A. C. 544,” read 44 Expld. 
S.S. Celia v. S.S. Volturno, [1921] 2 A. C. 
544.” 

601. Add. Annotation : — N.F. Peyrae v. Wilkinson, 
[1924] 2 K. B. 106. 

602. Add. Annotation : — Refd. Ellis’ Trustee v . 
Dixon- Johnson, [1924] 2 Ch. 461. 

604, Add. Annotations : — Refd. Ellis’ Trustee v. 
Dixon- Johnson, [1924] 2 Ch. 451. Mentd. 
Richardson v. Richardson, [1927 j P. 228. 

611. Add. Annotation : — Folld. Peyrae v. Wilkin- 
son, [1924] 2 K. B. 166. 

612. For the existing paragraph in original volume 
substitute the following paragrapl 

— In an action in this country 
for a debt payable in a foreign currency 
the debt must be converted into English 
currency at the rate of exchange prevailing 
at the date when the debt became due 6c pay- 
able,' & not at the rate of exchange prevailing 
at the date of judgment. — Peyrae v. 
Wilkinson, [1924] 2 K. B. 106 ; 93 L. J. K . B. 
121 ; 130 L. T. 511. 

612a. — .J— Between 1903 6c 1909 pltfs., 

Russian subjects, effected witli defts., an 
American insurance co. then having a branch 
in Russia, insurances in tin* form of lour 
endowment life policies A paid the premiums 
in Russia in roubles down to 1918. The 
amounts secured by two of the policies having 
become j)ayable Held: judgment should 
be entered for pltfs. for the sterling equivalent 
of the amounts due in chervonetz roubles at 


the date when those amounts became due. — 
Buerger v. New York Life Ahsuhvnce 
Co. (1927), 99 L. J. K. B. 930 ; 137 L. T. 
431 ; 43 T. L. It. 901, C. A. 

613. Citations : — Add 44 15 Asp. M. L. C. 570.” 
Delete “ revsg. S. C. sub nom. Dreyfus & 
Co. v. Atlantic Shipping & Trading Co. 
(1921), 37 T. L. li. 417, C. A.” 

A n notations Delete 44 Mentd. Ozarnikow 
v. Roth, Schmidt (1922), 92 L. J. K. B. 81 ; 
Ford v. Compagnie Furness (France), [1922] 
2 Tv. B. 797 ; Pinnock v. Lewis 6c Peat, 
[19231 1 K. B. 990.” 

614. Add. Annotation : — Consd. Anderson v. Equit- 
able Life Assco. Soc. of United States (1920), 
134 L. T. 557. 

615. After this case add “ &ct\ also, Insurance, 
Vol. XXIX., p. 389, No. 3101.” 

618. Add. Citations 93 L. J. Ch. 203 ; 130 

L. T. 109. 

A dd. Annotations : — As to ( l) Consd. Anderson 
v. Equitable Life Assce. Stic, of United States 
(1029), 134 L. T. 557 ; Buerger v. New \ oi k 
Life Assets (1927), 99 L. J. K. B. 930. Unit- 
rally, Refd. Ellis’ Trustee v. Dixon- Johnson, 
[3 924] 2 Ch. 151. 

625. Add. Annotation : (ft tu rally, Mentd. Ilartlio 
A Lane r. Chilton (1927). 99 L. J. K. II. 1010. 

626. Add. Annotations : Refd. The Koursk, [1924] 
P. 140; Pine v, Richardson, |I927J L K. B. 

1 18. 

638. Add. Annotation .-—Consd. The Ivoursk, [1921] 
V. 110. 

648. Add. Annotation : —Consd. Wing Lee v. Lew, 

[ 1 925 J A. C. 819. 

737. Add. Annotation : - Mentd. W illiams r. 
Barton, LI 927 [ 2 Ch. 9. 

753. Add. Annotation : Mentd. Hearn v. Southern 
Ry. (1925), 41 T. L. R. 305. 

830. Alter this case add 4 ‘ See, also , Juries, Vol. 
XXX., pp. 245, 219.” 


PART VII. SECT. 3, SUB-SECT. 3.— B. 

698 I. Amount due in foreign rurnney 
— Date of judgment sued on.] - Where 
deft, in a suit in Bombay contended 
that the rote of exchange should ho 
that on tho day on which tho ct. 

S renounced judgment: — Held: tho rate 
j be taken was t hat prevailing on t ho 
day judgment was given in the High 
Ct. in England, which gave pltf. the 
cause of action for the suit in Bombay. 
— Mvdhavji Visram v. Ramniklal 
Vadilal (1921), I. L. R. 47 Bom. 
487.-— IND. 

si. .1—1 ft Id: the rate for 

conversion of dividends puyablc in 
foreign currency wa* tho rale ruling 
on tho dato when each dividend l>eeamo 
due. — B lucukr r. The Custodian-, 
[1926] Exch. C. R. 77. — CAN. 

603 ill. .] — In coses of 

broach of contract, the date ou which 
the rate of exchange is to bo taken for 
the purpose of converting ono set of 
currency into another Ib tho dato oil 
which under tho agreement the money 
was to bo paid & on which a breach 
occurred by its not being paid. — 
Shakool & Co. v. Finlay Fleming 
& Co. (1923), I. L. R. 1 Ran. 839.— 
IND. 


PART VII. SECT. 3 , SUB-SECT. 5 . 

, at. When assessment must be by 
master.) — Hknnioar r. Hknnigar 
(N JL), [ 1926 ] l D. L. R. 881 .— CAN. 


PART VII. SECT. 4, SUB-SECT. 3.- 
B. (a). 

680 v a. .] //r/r/: although 

tho damages were excessive. Hie <1 
would not Intel fero upon that fioomil 

M( Moxu.ih v. Orion (IHhS), .» 
Mun. L. it. 193. CAN. 

689 i. Misconduct of jury.] - 

Where an assessment of damages is 
not thought to be unconscionable but 
only excessive, it ought to be set aside 
if the jury took into account some- 
thing which they ought not to have 
taken into account He failed to take 
into account something which they 
ought to have taken into account.' — 
Cosgrove v. Canadian National 
Railway, [1923] 4 D. L. it. 818 * 
11923] 3 W. W. It. 1 1 52.--CAN. 

692 viii a. .] — Where 

the damages wore excessive- -Ihld: 
there should bo a new trial, uiiIohh 
pltf. consented to reduce his veidict. — 
Clarke v. Murray 0877), Temp. 
Wood, 127.— CAN. 

692 xviii. .]- In an 

action for damages for breach of con- 
tract, iho jury awarded pltf. £30 for 
special damages, including law costs, 
£250 for loss of profits, & £20 for 
general damages. Deft, moved for a 
now trial upon tbo ground that the 
award of anything more than a merely 
nominal sum os general damages was 
excessive: — field: as no substantial 


wnmg m iiiiscii! li.igt ol justice had 
been occasioned, a m w I uni ought not 
to hoordcte'K but tin judgment should 
stand, suhjeel to pdf consenting to 
1 ho elimination of 11 k amount awaided 
us gencial damages Sn waut r. 

1 1 926 j N. Z. J,. R. 400 . 


731 ix. | In an u< lion to 

roeo\< r an amounl duo main aconluut 
for puichuso ol an hotel, dolt, set up a 
brouch of warianly, but at tiio (nul a 
plea of misiepresentut Ion was sub- 
stit idl'd. The juiy wore direct id that 
tho proper measuie oi dumages n coven ■ 
able by dolt, would lie that applicable 
in an action on a bleach of wan aid v 
tiild: thoio should bo a new trm,, for 
tho purposo of assessing damages upon 
tho basis of tho dJttoronoo between tiio 
market price at the date of t he r out met 
be the contract price.- Hardman o. 
McLeod (1920), 26 S. R. N. s W. 
578 ; 43 N. B. W. W. N. 194 AUS. 

PART VII. SECT. 4, SUB-SECT. 3.— 

B. (o). 

748 i. Mistake - Acting upon wrong 
principle.] -Where a jury assessed 
damages on a wrong principle : — Held : 
the ct. would sot aside tho verdict on 
the ground of excessive damage having 
been givon. — Fenkrty v. Halifax 
County (1858), 3 N. 8. R. (2 Thom.) 
412.— CAN. 
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DEEDS AND OTHER INSTRUMENTS. 

Part I. — Deeds. 

18. Add. Annotation : Mentd. Mil stool v. JIamp 194. Add. Annotation: — Mentd. Tournier v, 
k Rohh k <U<‘n<lirming,(1927), 71 Sol. Jo. 845. National Provincial & Union Bank of 

57. AM. Annotation : Refd. Messa K er v. British England, [1924] 1 K. B. 461 

Rroadcasting Co., LI 927 | 2 K. B. 513. 464. Add . Annotation : — Apld. Re Clout & 

74. AM. Annotation .-—Reid. Importers Co. r. Frewer’s Contract, [1024] 2 Ch. 230. 

West minster Bank, [1927] 1 K. B. 809. 470. Add. Annotation : — Refd. Swift v. Board of 

149. Add. Annotation : — Mentd. Nagoremull v. Trade (1924), 93 L. J. K. B. 529. 

Triton Insce. (1924), 41 T. L. K. 108. 490. Add. Annotation:— Refd. In the Estate of 

166. Add. Annotation : -- Refd. Humphrey k Southorden, Adams v. Soutlierden, [1925J 

Denman v. Kavanagli (1925), 41 T. L. It. 378. J\ 177. 


Part II. Instruments Under Hand — N on -Testamentary. 

555. Add. Annotation: — Consd. Swift v. Board of 557. Add. Aymotation :— Mentd. Bye v. Purcell, 
Trade, [1925] A. C. 520. [1920] 1 K. B. 410. 


Part III. — Interpretation of Deeds and N on-Testamentary 

Instruments. 


581. Add. Annotation Refd. Sharpe A Dolime 
ine. v. Boots Pure Drug Co. (1927), 1 1 B. P. C. 
307. 

587. Add. Annotation : — Refd. Tournier v. National 
Provincial k Union Bank of England, [1924] 
l K. B. 401. 

592. After this case insert 4 4 See, gene ratty, Con- 
TitAC'T, Vol. XI J., pp. 79 et seq .” 

597. Add. Annotation : Refd. Schiller r. Petersen 
(1924), 130 E. T. 810. 

622. Add. Annotations Apld. The Mostyn, [1927] 
P. 25. Refd. Abrahams v. Mae Fisheries, 
1 1925] U K. B. 18; British -American Tobacco 
Co. v. Jones (1925), 134 D. T. 405. Mentd. 
The St. Nicolai (1925), 133 L. T. 010 ; Witliam 


Outfall Board v. Boston Corpn. (1920), 130 
E. T. 750. 

627. Add. Annotation : — Refd. (ireenhill v. Federal 
Insce. (1920), 95 E. J. K. B. 717. 

631. Add. Annotations : —Consd. Sherwood v. 
Tucker, [1924] 2 Ch. 440. Refd. Batchelor 
v. Murphy (1024), 41 T. L. R. 153. 

665. Add. Annotation : - Apld. Saunders v. Young’s 
Brewery (1925), 42 T. L. R. 130. 

679. Add. Annotation : -Mentd. Parr v. A.-G., 
[1920] A. C. 239. 

697. Add. Annotation : — Refd. Samuel v. Dumas, 
[1924] A. C. 431 

700. Add. Annotation : — Refd. Russell v. Russell, 
[1924] A. C. 687. 


PART I. SECT. 5, SUB-SECT. 1.— E. 

183 iii. - - - ^ithstahon required by 
siatuU Died improperly athstid— Exe- 
cution. adnutUd by grantor.] — llild : 
us the inttfo deed wub not attested 
within Transfer of Property Aet, 
h. fill, it was invalid in spite of the 

f ranter's admission. — H i«a Him t». 

Um Hahi Lal (192.1), It. R. 62 Jnd. 
App. 302.- 1ND. 

PART I. SECT. 6, SUB-SECT. 7. - A. 

e i. .1 Some of the persons 

named as joining m a eo\onant eairnot 
lie hound, w here the other* Mho are 
named, & who^o eoneurivuee is liooes- 
sary to tlie accomplishment of tho 
object recited m tho deed, have not 
joined. Muuiik v. Irwin, 11926) 4 
1>. JL. it. 1120 ; 69 O. L. It. 510. -CAN. 

PART I. SECT. 6, SUB-SECT. 1. 

406 iv. .] — A deed under seal 

cannot hind a person who is not a 
party to tho deed. — Battle Creek 
Toasted Corn Flake Co. v. Kellogg 
Toasted Corn Flake Co., 11923) 
4 II. L. It. 643. — CAN. 


PART I. SECT. 7. 

425 v. . 1 - Dennett r. 

Kidd, U926] N. 50.— IR. 

PART I. SECT. 8, SUB-SECT. 5. 

464,vi * .) — Under an 

agreement between pltf. & defts. for 
the sale of a business the lutter under” 
took to incorporate a eo. & to assume 
pay tho amount duo on a chattel mtge. 
In carrying out the agreement pltf. 
signed what ho thought vs as a mere 
transfer of tho business to the co., but 
which was in fact a new agreement 
which expressly released defts. from 
its obligation to pay off the chattel 
mtge. There was no evidence of any- 
thing being said to or by pltf. with 
respect to such release, & the evidence 
us to whether ho read the new agree- 
ment over before eiguing it was con- 
flicting : — Held : the release had been 
fraudulently inserted, & pltf. was en- 
titled to bo indemnified by defts. 
against bis liability on the mtge. — 
Jack v. Nanoose Wellington Col- 

riSSm 3 D - L - 398 ; 

”225] 2 V/. ^ 267 ; 35 B. C. ~ 

295.— CAN. 


PART III. SECT. 1. 

sd. l’arcnt <£' child bearing same name 
— A o addition of “ senior ” or “ junior ” 
— Pri sumption in favour of parent. ]- 
New Brunswick Power Co. v. Price 
II ATT (1924), 52 N. B. 11. 1.— CAN. 

PART III. SECT. 3, SUB-SECT. 3.— A. 

632 ii. .]— Manufactur- 

erh Liee Insurance Co. v. Swinney, 
[1926J 2 D. L. It. 503.— CAN. 

PART III. SECT. 3, SUB-SECT. 3.— B. 

705xi. — In de- 

ciding whether a given transaction is 
on out & out sale with a condition for 
re -purchase or a mtge. by conditional 
sale, it is the intention of the parties 
at tho time of entering into the transac- 
tion which must be regarded. That 
intention must be gathered from the 
terms of the deed itself & the surround- 
ing circumstances. — B iskawbad 
Mukamnad (1923), I. L. It, 45 All. 
58.— IND. 

705 xii. .] — The in- 

tention of the parties to an instrument 
must be collected from the language of 
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748. Add. Annotation : -Retd. Herbert’s Trustee 
v. TTiggins, [1920] Ch. 794. 

750. Add. Annotations : — Refd. Rc Hammond, Pam* 
v. Hammond, [1924] 2 Ch. 276. Mentd. Re 
Hack, Headman v. Bead man, [1925] Ch. 033. 

786. Add. Annotation : -Refd. The "Ruapehu, 
[1927] P. 47. 

792. Add. Annotation : — Consd. ljorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 

801. Add. Annotation : — Mentd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 

825. Add. Annotations : — Consd. Schiller v. Peter- 
sen, [19241 1 Ch. 394. Refd. Phipps r. 
Rogers, [1925] 1 K. B. 14. 

842. Add. Annotation : ~ -Refd. Brakspoar v . Bar- 
ton, [1924] 2 K. B. 88. 

853. Add. Annotation : — Refd. Rc Whitrod, Bur- 
rows v. Base, [1920] Ch. 1 18. 

882. Add. Annotation Refd. TTniled Stales Slii j»- 
ping Board v. Striek, [1920] A. V. 515. 

898. Add. Annotation : -Consd. Rc Kllwood. [ 1927 | 
1 Ch. 455. 

895. Add. Annotation Refd. Wilston S.S. Co. i\ 
Weir (1925), 31 Com. ('•ah. 111. 

900. Add. Annotations : — Refd. .Tones v. Oceanic 
Steam Navigation Co., [1924] 2 K. B. 730. 
Mentd. Pailin v. Northern Employers’ Mutual 
Indemnity Co., [1925] 2 K. B. 73. 

969. Add. Annotation : — Refd. Bushy c. Avgliurino, 
[1927] 2 Ch. 33. 

981. Add . Annotation : — Generally , Refd. Berners 
v. Fleming, [1925] (Mi. 204. 

1007. Add. Annotation :- Refd. Lou t her r. Clifford I 
(1920), 95 L. .1. K. B. 570. 

1015. Add. Annotation :- -Refd. Westminster Bank 
v. Hilton (1920), 136 1,. T. 316. 

1031. Add. Annotations : — Mentd. Elliott v. Rax- 
Ironside, [1925] 2 K. B. 301 ; Kc*ttle r. Dun- 
ster & Wakefield (1927), 43 T. L. R. 770. 

1065. Add. Annotation : Consd. Taylor v. British 
Legal Life Assee. (1925), 94 L. J. Ch. 284. 

1067. Add. Annotation : - -Refd. Elder, Dempster 


v . Paterson, Zoehonis, Griffiths Lewis Steam 
Navigation Co. v. Paterson, Zochonie, [1924] 
« A. C. 522. 

1098. Add. Annotation : Refd. Gregg v. Richards, 
[1920] Ch. 521. 

1101. Add. Annotation : — Mentd. Bradford v. 
Gammon, [1925] Ch. 132. 

1106. Add. Annotation : -Refd. Gregg v. Richards, 
11920] Ch. 521. 

1107. Add. Annotations : — Refd. Gregg v. Richards, 
1 1920] Ch. 521 . Mentd. Bradbury v. English 
Sewing Cotton Co. (1923), 8 Tax (’as. 481; 
Whelan v. Henning (1921), 41 T. L.. R. 141 ; 
Alianza Co. r. 1. R. Coinrs., [1925] A C. 011 ; 
Foulsham v. Pickles, [1925] A. C. 458 ; Swedish 
Central Ry. v. Thompson, [1925] A. C. 495; 
Whitnov r. 1. 1L Coinrs. (1925). 12 T. L. R. 
58; Areher-Shee v. Baker (1920), 95 L. .1. 
K.B. 929; I. R. Comm. r. Pakenham, 1. R 
Coinrs. v. Longford (1927), 90 L .1. K. B. 8S2. 

1108. Add. Annotation :- Mentd. lirowning v. 
Crumlin Valley Collieries, [1920| 1 K. R. 522. 

1109. Add. Annotations : - Refd. Reed v. Page & 
East (1920) 42 T. J,. R. 74 4. Mentd. Elder, 
Dempster v. Paterson, Zoehonis, Griffiths 
Lewis Steam Navigation Co. r. Paterson, 
Zoehonis, [1924] A. C. 522. 

1129. Add. Annotation : Mentd. Rjsset v. Wilkin- 
son (1920), 42 T. L. R. 727. 

1149. Add. Annotation : Mentd. Rye v. Pur<*ell, 
[1920[ 1 K. B. 440. 

1171. Add. Citation :--109 L. T. 820. 

1192. Add. Annotation : Refd. Kimbor Coal Co. 

v. Stone & Rolfe, [1920J A. C. 114. 

1205. Add. Annotation : Consd. United States 
Shipping Board v. Bunge Born (1924), 

4 1 T. L. R. 73. 

1224. Add. Annotation: Mentd. Ii\<* r. Purcell, 
[1920 | 1 IC. H. 4 40. 

1230. Add. Annotation : -Refd. Jacobs v. Batavia 
& General Planlations Trust (1924), 93 
L. .T. Ch. 520. 

1233. Add. Annotation :- Mentd. Baldrv Mar- 
shall, [1925] 1 K. B. 200. 


the instrument, Re mar be elucidated 
by the conduct they have pursued. — 
Mtdnapore Zamindaky Co., Ltd. v 
MtTKTAREHIU P vi kavi (3 926), T. L R 
6 Pal. 5]. — IND. 

PART III. SECT. 3, SUB-SECT. 4. 

716 xxi. .] — When a person 

agrees to purchase, he impliedly cove- 
nants to pay in the absence of tei ms 
exhibiting a different intention, hut 
the whole document must be con- 
strued & may show that such implica- 
tion is not to he drawn. — Okifve 
McGloky, Ltd. v. Dome Lumber Co , 
Ltd. & Thompson, [1923] 2 L>. L. It. 
154 : 1 W. W. It. 989.- CAN. 

716 xxii. — ) JUU'iTi. r. Blyl\ 
(N. B ). 11920] 1 I). L. It. 1196. CAN. 


PART III. SECT. 3, SUB-SECT. 16. 

r i. Cram of easement — /i*r/rr- 

ence to plan Plan omitted.]- fit Id • 
where* there was no plan, parol evidence 
was admissible to identify the land.- — 
Banks Pkvinhula Electric Power 
Board r . Akaroa IIououoii Council, 
[19*23] N. Z. L. It. 880.- N.Z. 

PART III. SECT. 3, SUB-SECT. 18.- A. 

988 vi. .] — When* there me two 

possible interpretations of a contract 
be one would lead to an obvious ahsur- 
ditv or imustlee, the other interpreta- 
tion is to be ueeepted. — T hompson r. 
North Uat'iluj-ord. (1924] J i). L. R. 
159 ; 1 W. W. R. 51. CAN. 

988 vii. .1-7,7 J<oitn A. II\ri>v 
(O nf ). [19261 2 J). L. R 719.- CAN. 


PART III. SECT. 3, SUB-SECT. 13.- 
B. (b). 

948 vi. .1 — As soon as there it. 

an adequate & sufficient definition, 
with convenient certainty, of what is 
intended to pass by a deed, any sub- 
sequent erroneous addition will not 
vitiate it. — Dakar ale, etc. v. Nazir 
(1923), I. L. R. 50 Calc. 394.— IND. 

PART III. SECT. 3, SUB-SECT. 14. 

961 ii. .1 — Prick Brothers A 

Co., Ltd. v. R., [1926] 3 D. L. B. 642. 
—CAN. 


PART III. SECT. 4, SUB-SECT. 1. 

1144 x. - - Mantes in printed form 

rud flllrsl i n .] — Ttr Dfmphey 8c Midland 
T. Re S. C’o., ( 1 92f ] 4 D. L. it. 570 - 

CAN. 

PART III. SECT. 4, SUB-SECT. 2. 

1176 xxviii. .] — Where parties 

to a contract have sot out its terms & 
conditions in writing, which is pre- 
sumably intended to be a record of 
the transaction, the law does not per- 
mit the introduction of other terms by 
means of oral ovidenoo.— SricrxE v. 


Mvrnicu, [ 1923 J 3 \V. VV. R. 493. 

CAN. 

1176 xxix. .] - - Where an ori- 

ginal agreement has compiled with 
Stat. Put nils, evidence of un alleged 
parol vault t ion of its terms is Inadmis- 
sible. Hall v. (Joldh’jonk, [1923J 
N. Z. L. It. 91 6. -N.Z. 

1176 xxx. — .] Kahtkh r. 
Cowan, [1925] 2 I> L. R. 712: r!92'»| 

2 W. W. R. 1K6 , 21 Alta. L. R. 366 , 
rer.se/., [19231 t D. L It. P.)L, 11923] 

3 W . W. It. 610.- CAN. 

1176 xxxt. - .] Defts. excepted 

to a declaration on the gioimd that 
pitf. could not vuiy tin* terms of a 
written deed of transfer !» evidence 
e»f a prim agreement, unless ot until hei 
e*\pres*dv elaimesl a canes llation, ralill- 
eation, or reformation of the deed of 
transfer : Hdd : the* e\e*e ption should 
l>e upheld. -Adam i. ,Jh\x \ry (1925). 
16 N. L. R. 190. S. AF. 

1176 xxxt i . - .1 Bxrill a. Be- 

ym (N. B.), I J 926 ] I I). L. It. 1196. - 

CAN. 

1189 i. .] — Held : parol evi- 

dence was not udmihsiblo to contradict 
a statement in a elooument as to owner- 
ship by shewing that a wife, in sign- 
ing it, was acting as agont of her 
husband. — K atzman v. Ownahome 
Realty Co., [1924] 3 D. L. Jl. 201 ; 
[19241 8. C. It. 3 8.- CAN. 
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1237. AM. Annotation: — Refd. Re Gardner, Ellis 
V. Ellis, [1924] 2 Ch. 243. 

1248. Add. Annotations : — Refd. Jacobs v. Batavia 
& General Plantations Trust (1924), 93 
L. J. Ch. 620. Mentd. Berners v. Fleming, 
11925] Oh. 264. 

1262. Add. Annotation : — Mentd. Midland Bank 
v. I. B. Oomrs., [1927] 2 K. B. 465. 

1322. Add. Annotation : — Refd. Nagoremull v. 

Triton Insco. (1924), 41 T. L. R. 168. 

1327. Add. Annotation : — Refd. Cohen v . Roche 
(1926), 95 L. J. K. B. 945. 

1364. Add. Annotation : — Mentd. Performing Right 
Soc. v. Mitchell & Booker, [1924] 1KB. 762. 
1864. Add. Annotation : — Consd. Boot v. Uttoxoter 
U. D. O. (1924), 88 J. P. 118. 

1401. Add. Annotations: — Refd. Sherwood v. 
Tucker, [1924] 2 Ch. 440. Mentd. Batchelor 
v. Murphy, [1926] Oh. 220. 

1410. Add. Annotation: — Mentd. Oapel St. Marv, 
Suffolk v. Packard , [1927] P. 289. 

1443. Add. Annotation : - Refd. Marb6 v. Georges 
Ed warden (Daly’s Theatre) (1927), 96 L. J. 
K. B. 080. 

1469. Add. Annotation :- Refd. In the Mutate of 
Musgrove, Davis v. Mayhew, [1927J P. 261. 
1471. Citations : — For the existing citations read 
"Mildmay’s Case; (1584), 1 Co. Rep. 175 a; 
Jenk. 247 ; 76 E. R. 379 ; sub nom. Mildma y v. 
Standibh, Cro. Eliz. 34 ; Moore, K. B. 144.” 
1485. Add. Annotation .*--Refd. Bird v. I. R. 

Comrs. (1924), 12 Tax Cns. 785. 

IBIS. Add. Annotation: — Refd. Michael v. Phillips 
(1923), 130 L. T. 142. 

1537. Add. Annotation : — Consd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 2 Ch. 
329. 

1542. Add. Annotation : — Mentd. Edwards v. 

Porter (1924), 41 T. L. R. 67. 

1562. Add. Annotation Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. It. 625. 


1576. Add. Annotation : — Refd. Collins v. Hopkins, 
[1923] 2 K. B. 617. 

1582. Add. Annotations : — Consd. Jacobs v. 
Batavia & General Plantations Trust (1924), 
93 L. J. Ch. 520. Refd. Michael v. Phillips 
(1923), 130 L. T. 142. 

1583. Add. Annotations : — Consd. Jacobs v. 
Batavia & General Plantations Trust (1924), 
93 L. J. Ch. 620. Refd. Michael v. Phillips 
130 L. T. 142. 

| 1607. Add. Annotations: — Consd. United States 
Shipping Board v. Bunge y Bora limitada 
Sociedad (1925), 1 34 L. T. 303. Refd. Cunard 
S.S. Co. v. Buerger (1920), 135 L. T. 494. 
1628. Add. Annotation : — Consd. Jacobs v. Batavia 
& General Plantations Trust (1924), 93 
L. J. Ch. 620. 

1638. Add. Annotation : — Mentd. Morris v . Harris, 
[1927] A. O. 252. 

1652. Add. Annotation : — Refd. Re Carnarvon’s 
Chesterfield S. E., Re Carnarvon’s Highclere 
S. E. (1926), 70 Sol. Jo. 977. 

1672. Add. Annotation : — Mentd. Samuel v . 
Dumas, [1924] A. O. 431. 

| 1675. Add. Annotation : — Refd. Excess Insce. 
Mathews (1925), 31 Com. Cas. 43. 

1678a. Printed words deleted.] — Words deleted in 
a printed form of mercantile contract are 
, to be treated as if they hod not formed part 
of the printed contract ; they cannot be used 
to construe added words. — Sassoon (M. A.) 
A Sons, .Ltd. v. International Banking 
Cokpn., [1927] A. C. 711 ; 90 L. J. P. C. 163 ; 
137 Jj. T. 501, P. C. 

1694. Add. Annotation : — Mentd. Brakspear v. 

Barton, [1924] 2 K. B. 88. 

1709. Add. Annotation : — Mentd. S. E. Ry. v. 
Cooper, [1924] 1 Ch. 211. 

1733. Add. Annotation : — Mentd. Re Quintin Dick, 
Cloncurry v. Fenton, [1926] Ch. 992. 

1735a. Incorporation of guarantee clause — Identity 
of clause uncertain — Clause not available. ]- 


PART III. SECT. 4, SUB-SECT. 3. 

1237 v. .]— When tho ct. infertt 

that a writton dooumont was not 
intended by the parties to contain tho 
whole agreement, evidonoe of other 
terms not included in it may be given 
if thoy are not incoiiBiBtent with what, 
is writton. This intent must be sought 
in tho conduct & language of the parties 
& the surrounding circumstances.- - 
Connors v. McGregor, [1924] 2 

D, Jj. R. 80 : 2 W. W. It. 294 ; 20 
Alta. L. R. 289.— CAN. 


1237 vi. 1. Extrinsic e\Idem*e 

to add a condition to a concluded 
contract Held: not admissible. - 
Forman r. Union Trust Co. (Can.), 
11927] 1 1). 1 *. It. 68.- CAN. 


PART HI. SECT. 4, SUB-SECT. 8.— A. 

1396 x. .] — The 

doctrine of contemporanea arposiHo is 
applied, speaking generally, only where 
the contract is ambiguous. — Myers v. 
Union Natural Gas Co. (1922), 53 
O. L. R. 88.— CAN. 

1886 xi. .] — Re 

Canadian Northern Ry. Co. 8c 
Ottawa, [1924] 4 D. L. R. 1217 ; 50 
O. L. R. 163.— CAN. 


PART III. SECT. 4, SUB-SECT. 11. -D, 
sp. To prove illegality of consideration 
— Evidence inadmissible. 1 — Dauphtnke 
e. DAUPPINBE (1924), 57 N. 8. R. 506 — 

CAN. 

part hi. sect. 4 , sub-sect. 11 .— 

E. (a). 

1496 lv. .] — AVERBACH V. 


Bloom A Dwoukjn (Man.), [1927] 1 
3). L. 11. 217 ; 1 1 926] 3 W. W. it. 741. 

CAN. 


PART III. SECT. 4, SUB-SECT. 11.— 
G. (a). 

hi. ‘.l— M cLean v. Johnson, 

(1923] 4 D. L. R. 178; 32 B. C. R. 
495 ; [1923] 3 W. W. R. 913.— CAN. 


h ji. Contemporary oral agree - 

ment acted on by parties.] — In an action 
for foreclosure & sale on default in 
payment of principal, according to the 
writton terms or a mtge. ; — Held : 
an oral agreement that payment 
would not be exacted until a subse- 
quent date could be proven ec enforced. 
— Johnson Investments, Ltd. r. 
Paoritide, n 023] 2 D. L. R. 985 ; 
[1928] 2 W. W. R. 736.— CAN. 

m i. Mortgage.] — Dick r. 

Schwartz (Man.), [192H] 3 D. L. K. 
894.- CAN. 


. 4, SI 
B. (b). 


1578 i. Evidence admissible — Proof of 
consideration .] — Regard may be had to 
a collateral oral agreement to show 
that a deed is in foot founded on 
a valuable consideration. — Kirk v. 
Greaves. [1924] N. Z. L. R. 260.— 
N.Z. 


mi. .] — Where a 

complete agreement was contained in 
a written contract 8c it satisfied 8 tat. 
Frauds ; — Held : an oral arrangement 
as to remuneration was a separate 

460 


collateral agreement. — P erry v. Kb- 
PLEY, [1924] 4 D. L. R. 1280; 3 W. 
W. It. 674.— CAN. 

m ii. .] — Whon the 

ot. infers that a written document was 
not intended by the parties to contain 
the whole agreement, evidence of other 
terms not included in it may bo given 
if thoy are not inconsistent with what 
is written. — C onnors v. McGregor, 
[1924] 2 D. L. R. 86 ; 2 W. W. R. 294 ; 
20 Alta. L. R. 289.— CAN. 


PART III. SECT. 5, SUB-SECT. 4. 

r i. Meaning to words given 

though grammatical construction faulty.] 
— lie Dempsey & Midland L. & S. 
Co., [1925] 4 D. L. R. 570.— CAN. 


PART III. SECT. 7, SUB-SECT. 2. 

sw. “ Et cetera .”] — The phrase " el 
cetera ” does not render a contract 
uncertain, if its application appears 
from the context. — Averbach v. 
Bloom & Dworkjn (Man.), [1927] 1 
D. L. R. 217 ; [1926] 3W.W.1 741.— 
CAN. 


PART in. SECT. 8. SUB-SECT. 1.— 
A. (a). 

17371. General rule. J— If both the 
recitals & the operative part of a deed 
are dear 8c unambiguous, but are in- 
consistent with each other, the opera- 
tive part must prevail. — Hussain v. 
Chin Chong (1924), I. L. R. 3 Ran. 
53.— IND. 
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Pltfs., a ship-repairing co., requiring a new 
intermediate pressure cylinder for the engines 
of a steamer which they had contracted to 
repair, obtained a quotation from defts., 
marine engineers. At the head of defts.* 
letter was a printed notice, “ All offers are 
subject to our usual strike & guarantee 
clauses, accidents, etc.” Pltfs. ordered the 
cylinder, but after it had been delivered & 
fitted it was found to be defective. A new 
cylinder was subsequently supplied by defts., 
but owing to the delay pltfs. were not able 
to complete the repairs in accordance with 
their contract with the shipowners & had to 
pay them damages. In an action to recover 
the amount of the damages defts. alleged 
that the contract for the supply of the 
cylinder was made subject to “ our usual ” 
guarantee clause & that their guarantee 
clause provided {inter alia) that “ the con- 
tractors shall not in any case be liable for 
any detention of the vessel or other conse- 
quential damages howsoever arising ” : — 
Held : as it was not clear what guarantee 


clause was incorporated, since the clause 
suggested by defts. was the clause in their 
usual engine agreement which was drawn to 
meet the case of engines being supplied to a 
shipowner & not to meet such a case as the 
resent, & as it was not proved that defts. 
ad made it clear that they intended to 
limit their liability, pltfs. were entitled to 
recover. — Alison (J. Gordon) & Co., Ltd. 
v . Wallsend Slipway & Engineering Co., 
Ltd. (1927), 43 T. L. R. 323, C. A. 

1744. Add. Annotation Refd. Re Griffiths, Jones 
v. Jenkins, [1926] Ch. 1007. 

1910. Add. Annotation : — Mentd. Re Wait, [1927] 
1 Ch. 606. 

1913. Add. Annotation Apprvd. Public Trustee 
v. Lancaster Duchy, [1927] 1 K. B. 616. 

1944a. Limitation to commence after existing 
lease — Lease void.] — A conveyance which is 
limited to commence after an existing lease 
takes effect presently, if that lease is void. — 
Blaoicmore V . Cumberford (1080), 1 Freeni. 
K. B. 627 ; 89 E. R. 396. 


Part IV/ — Covenants and Provisoes. 


2037. Add. Annotation : — Mentd. Re Harrington 
Motor Co. (1927), 44 T. L. R. 58. 

2101. Add. Annotation : — Mentd. Civil Service 
Co-op. Soc. v. McGrigor’s Trustee, [1923] 2 
Ch. 347. 

2111. Add. Annotation : — Refd. Wise v. Whitburn, 
[1924] 1 Ch. 460. 


2125. Add. Annotation:— Mentd. Rel}-A-Bell 
Burglar & Fire Alarm Co. v. Eisler, [1926] 
Ch. 609. 

1 2131. Add. Annotation Consd. Everett v. Grif- 
fiths, [1924] 1 K. B. 941. 
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DEPENDENCIES 


Including Dominions, Dependencies, Colonies and British Possessions. 


Part I. — In 

3. Add. Annotation : — Refd. Sobliuza II. v. 
Miller, riU20J A. 0. 518. 

7. Add. Annotation : — Refd. Sobhuza II. v. 
Miller, [1920J A. O. 518. 

10a. .] — An extension of British juris- I 

diction in a British protectorate by Orders 
in Council may be ref erred to an exercise of 
power by an act of State, unchallengeable in 
any British ct., or to statutory powers given 
by Foreign Jurisdiction Act, 1890 (c. 37), 
under which the jurisdiction acquired by the I 
Crown in a protected country is indistinguish- 
able in legal effect from that acquired by 
conquest. The Crown cannot, except by 
statute, deprive itself of freedom to make 
Orders in Council, even such as are incon- 
sistent with previous Orders. 

Before the conquest A annexation of the 1 
South African Republic Swaziland was an 
independent native State, treated as a pro- 
tected dependency of that Republic, by 
which it was administered under a Con- 


General. 

vention made in 1894 between Great Britain 
A the Republic. The Convention provided 
for the preservation of native law, & the 
agricultural A grazing rights of the natives. 
The annexation did not extend to Swaziland. 
Subsequently under Orders in Council certain 
lands in Swaziland were expropriated to the 
Crown, to the extinguishment of the use A 
occupation of them by natives under native 
law, certain lands being allotted exclusively 
to the natives : — Held : the Orders in Council 
were effective, even if they were not within 
the powers recognised by the Convention. — 
Sohhuza II. v. Midler, [19201 A. C. 518 ; 95 
L. J. P. C. 137 ; 135 L. T. 215 ; 42 T. L. R. 
440, P. C. 

Add. Annotations: — Refd. Netherlands- 
A meric an Steam Navigation Co. v. Pro- 
curator-General (1925), 42 T. L. li. 81. 
Mentd. Commercial A Estates Co. of Egypt 
v. Board of Trade, [1925 J 1 IC. B. 271. 


Part II. — Colonial and Dominion Government. 


14. Add. Annotation: — Generally , Mentd. A.-G, 
for Ontario v. Reciprocal Insurers, [1924] 
A. C. 328. 

20a. Power of expropriation in mandated territory.] 

— By the Mandate for Palestine, dated July 
24, 1922, the Council of the League of Nations, 
acting under art. 22 of the Covenant of the 
League, entrusted to Great Britain the 
administration of Palestine. Art. 2 of the 
Mandate provided that Great Britain should 
be responsible for “ safeguarding the civil 
A religious rights of the inhabitants ot 
Palestine irrespective of race A religion.” 
Jn 1923 an Order in Council authorised the 
High Comr. for Palestine to promulgate such 
ordinances as might he necessary for the 
peace, good order, A government of the 
country, A were not inconsistent with the 
Mandate. The High Oonir. promulgated an 
ordinance expropriating certain springs for 
the purpose of supplying water to Jerusalem, 
with certain provisions for compensation. 
In an action by the owners of the springs the 
Supreme Ct., sitting as a ct. of tlrst instance, 
held that the ordinance was ultra vires , on 
the ground that it was inconsistent with the 
Mandate in that the provisions for compen- I 


sation were inadequate. Special leave to 
appeal was granted, all questions of juris- 
diction being left open. An Order in Council 
had made provision for appeals to the Privy 
Council, but only from orders of the Supreme 
Ct. sitting as a Ct. of Appeal Held : ( 1 ) 
the appeal was competent, since the juris- 
diction under the Mandate was jurisdiction 
in a foreign country within the description in 
the preamble to Foreign Jurisdiction Act, 
1890 (c. 37) ; (2) it was the right A duty of 
the ct. to consider whether the ordinance was 
consistent with the Mandate, hut art. 2 had 
been misconstrued, A the ordinance was 
valid ; (3) art. 2 did not mean that in every 
case of expropriation for a public purpose 
full compensation must be given. Natural 
justice required that in the absence of ex- 
ceptional circumstances, fair provision should 
be made for compensation, but that depended 
not upon civil right, but upon the principles 
of sound administration, A it was not within 
the province of the ct. to consider whether 
an ordinance was within those principles. 
Further, the ordinance did make adequate 
provision for compensation. — Jerusalem- 
Jaffa District Governor v. Suleiman 


PART II. SECT. 2. SUB-SECT. 1.— A. 

■a. Duty to accept advice of Executive 
Council — Decision by Got'ernor -General 
in Council .}— Whore a statute directs 
that, a matter shall be decided by the 
Governor-General in Council, the 
Governor- General 1 b bound to accept 
the advice of the Executive Council, 
there being no discretion in the 


Govornor-Generul personally. & there 
is no legal duty upon him to peruse 
documents pluced before lilm & make 
up ids inind upon them. — HcHncRiiouT 
t>. Union Government, [1927 J App. P. 
94.— S. AF. 

t (p. 419) 1. Proclamation fixing 

importation duties .) — The Governor- 
General purporting to act under Act 

452 


35 of 1922. s. 5. issued two proclama- 
tions, the first fixing an exchange duty 
for asbestos cement sheets imported 
from Belgium & the second confining 
the first to certain cheaper kinds of 
Asbestos sheets : — Held : the proclama- 
tions were intra vires the Governor- 
General. — Customs Comr. r. Airton 
Timber Co., Ltp., 11926] App. D. 1 — 
S. AF. 
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Murra, [1926] A. C. 321 ; 96 L. J. P. C. 46 ; 

134 L. T. 609 ; 42 T. L. R. 299, P. C. 

23. Add. Annotation : — Consd. A.-G. r. G. S. & 

W. Ry. of Ireland, [1925] A. C. 764. 

24a. Grant of proprietary right in river — 

Canada.] — By letters patent issued by the 
Lieutenant-Governor of Quebec in 1910 under 
Companies Act of that province, applt. co. 
was incorporated for the purpose of carrying 
on the business of producers of electricity, & 
with power to construct maintain dams in 
a river of the province within certain limits, 
after having acquired from the riparian pro- 
prietors the properties necessary for that | 
purpose. In 1923 applts. not having then 
constructed any works, the provincial Govt. ' 
granted to resps. a lease of the water power 
& bed of the river within limits which over- 
lapped those referred to in applts.’ letters 
patent. Applts. brought an action against 
resps., claiming a declaration that, applts. 
had a vested right in the river to construct 
dams, & an injunction: — Held: the action 
failed, since the letters patent contained no 
grant of a proprietary right in, or power to 
take possession of, any part of the river or 
its bed. — United Manufacturing Go. v. 

St. Maurice Power Go., [1926] A. V. 708 ; 

95 L. J. P. V. 149 ; 135 L. T. 389 ; 42 T. L. R. 

495, r. G. 

34. For “ (1 771 j ” read “(1775)”. 

Add. Annotation : -- Refd. Tallack v. Tallack 
A Broekema, T1927] P. 211. 

52a. Legislative Council of Nova Scotia -Appoint- 
ment to. | — The Lieutenant -Governor of 
Nova Scotia, acting by A \\ ith the advice of 
the Executive Council oi Nova Scotia, has 
power to appoint in the name of the Grown 
so mail} members ot the Legislative Council 
of Nova Scotia that the total number would 
{a) exceed twenty-one or (6) exceed the total 
number at the union mentioned in British 
North America Act, 1867 (c. 3), s. 88. The* 
membership of the Gouncil is not limited in 
number. The tenure oi office of members 
of the Gouncil appointed before May 7, 1925, 
is during the pleasure of Bis Majesty the 
King, represented in that behalf by the 
Lieutenant -Governor of Nova Scotia acting 
by A with the advice of the Executive Gouncil 
of Nova Scotia. — A.-G. fur Nova Scotia r. 
Nova Scotia Legislative Gouncil (1927), 

44 T. L. R. 1 ; 71 Sol. Jo. 864, P. G. 

52b. Membership of —Tenure of office.] — 

A.-G. for Nova Scotia v. Nova Scotia 
Legislative Council, No. 52a, ante. 

62. Add. Annotation Mentd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. , 

68. Add. Annotation As to (1) Refd. The 
Fagernes, [1927] P. 311. 

90. Add. Annotation:-- Consd. Toronto Electric 97. 
Comrs. v. Snider, [1925] A. C. 390. 


91a. Enactment preventing King in Council from 
granting leave to appeal — Criminal case.] — 

Sect. 1 025 of the Criminal Code of Canada, if 
A so far as it is intended to prevent the King 
in Council from giving effective leave to 
appeal against an order of a Canadian ct. in 
a criminal case, is invalid. The legislative 
authority of the Parliament of Canada as to 
criminal law A procedure, under British 
North America Act, 1867 (c. 3), s. 91, is 
confined to action to be taken in Canada. 
Further, an enactment annulling the royal 
prerogative to grant special leave to appeal 
would be inconsistent with Judicial Com- 
mittee Acts, 1833 (c. 41) A 1844 (c. 69), A 
would be invalid under Colonial Laws 
Validity Act, 1865 (c. 63), s. 2. The royal 
assent to the Criminal Code could not give 
validity to an enactment which was void by 
Imperial statute ; exclusion of the pre- 
rogative could be accomplished only by an 
Imperial statute. 

According to the well-settled practice of 
the Judicial Committee His Majesty is 
advised to intervene in a criminal case only 
if it is shown that, by a disregard of the 
power of legal process, or by some violation 
of natural justice, or otherwise, substantial 
A grave injustice has been done. 

Applt. w r as convicted in Alberta of an 
offence under Govt. Liquor Control Act of 
Alberta, which did not incorporate sect. 1025 
of the Criminal (’ode of Canada, A of an 
offence under Canada Temperance Act, 
R. S. Can., 1906 (c. 152). For each offence 
ho was sentenced to a fine, A in default 
imprisonment. The Supreme 4 Ct. of Alberta, 
rejecting contentions as to the construction 
A; invalidity of the material sects., affirmed 
the convictions, but gave leave to appeal 
to the Privy Council. The Crown peti- 
tioned the Judicial Committee to quash the 
appeals as incompetent, having regard to 
sect. 1025. Applt. petitioned for special 
leave to appeal. The petitions were heard 
with the appeals: - Held: (1) each appeal 
was in a 11 criminal case ” to which sect. 
1025 applied, so far as it was valid ; (2) 
in the absence of argument to the con- 
trary, sect. 1025 prevented the Appellate 
Div. from giving effective leave to appeal; 
(3) sect. 1025 did not exclude the prerogative 
right to give leave to appeal; (4) the cases 
w r ere clearly not within the category of the 
exceptional cases in which special leave to 
appeal was advised in a criminal matter.- 
Nadan v. R., [19261 A. V. 482 ; 95 L. J. I*. C. 
114 ; 134 L. T. 706 ; 42 T. L. JL 356; 28 
Cox, C. C. 167, 1*. G. 

Add. A n notation Refd. Lord’s Day Alliance 
of Canada v. A.-G. for Manitoba, [1925] 
A. G. 384. 

Add. Annotations : — Apld. A.-G. for Ontario 
v. Reciprocal Insurers, [1924] A. C. 328. 


PART II. SECT. 3, SUB-SECT. 2— A. 

sf. Cannot suspend Habeas Corpus 
Act.}— 1 T)io imperial Parliament alono 
can sue. pend the above Act . — Re 
Bla.vhhay (Qur.) (1918;, 24 it. dc J. 
578— CAN. 

*1. Disqualified membtr rating — 
Liability to penalties .] — Since Con* 
stitution Act, ft. 8. B. C., 1924 (c. 45), 
imposes but one penalty for each day 
on which a disqualified person sits 6c 


votes ns a member of the Legislative 
Assembly, there is but one cause of 
action for each such day, 6c wheie an 
action is brought on such cause of 
action that penalty, if recovered, 
belongs to pi if. therein, who thereby 
attaches or appropriates it to himself. 
Such action, even though dismissed is 
a bar to a subsequent action for the 
same penalty, unless such prior action 
was collusive. — Keene v. Colley, 
I1925J4 D. L. 11.229; 11925] 3 W.W. U. 
250. — CAN. 


PART II. SECT. 3, SUB-SECT. 4.— 
A. (a). 

•p. Reedal in pH ambit to private Act 
■ — Eljtct of J— A recital in tlio preamble 
to a Hpeeial private Act enacted by the 
Parliament of Uuiiada is not such a 
declaration as that contemplated by 
B. N. A. Act, 1 867, s. 92 (10) (c), in 
order to bring the subject-mat tor of 
the legislation within the jurisdiction 
of Parliament. — Hkwhon v. Ontario 
Power Oo. (1905), 36 S. (J. It. 600.— 
CAN. 



Cases 97— 108a. 


English and Empire Digest Supplement. 


Dlstd. Toronto Electric Comrs. v. Snider. 
[1925] A. C. 396. 

98. For the paragraph in the original volume 
substitute the following paragraph : — 

Bona vacantia — Right of Crown in right of 
province vacantia are “ royalties ” 
within British North America Act, 1807 
(c. 3), s. 109, & accordingly belong to the 
province in which they are situate or arise, 
& not to the Dominion. The word royal- 
ties ” is used in the sect, as the equivalent 
of jura regalia . Its meaning is not limited 
by its association with the words “ lands, 
mines, minerals/’ — R. v. A.-G. of British 
Columbia, [1924] A. C. 218 ; 93 L. J. P. C. 
70 ; 130 L. T. 231 ; 40 T. L. R. 13 ; 08 
Sol. Jo. 188, P. 0. 

101. Add. Annotations : — Consd. Toronto Electric 
Oomrs. v . Snider, [1925] A. C. 390. Refd. 
A.-G. for Ontario v . Reciprocal Insurers, 
[1924] A. C. 328. 

105. Add. Annotations : — Apld. A.-G. for Ontario 
v. Reciprocal Insurers, [1924] A. C. 328. 
Refd. Toronto Electric Comrs. v. Snider, 
[1925] A. O. 390. 

100. Add. Annotations : — Consd. Toronto Electric 
Comrs. v. Snider, [1925] A. C. 390. Bfefd. 
A.-G. for Ontario v. Reciprocal Insurers, 
[1924] A. C. 328. 

108. Add. Citations : — 93 L. J. P. C. 101 ; 130 
L. T. 101. 

Add. Annotation : — Distd. Toronto Electric 
Comrs. v. Snider, [1925] A. C. 396. 

108a. Question of substance, not of 

form.] — ( 1 ) The Parliament of Canada 
cannot, by purporting to create penal 
sections under head 27 of the above sect., 
appropriate to itself exclusively a field of 
jurisdiction in which, apart from that pro- 
cedure, it could exert no legal authority ; 
if, when examined as a whole, legislation 
in form criminal is found, in aspects & for 
purposes exclusively within the provincial 
sphere, to deal with matters committed to 
the provinces, it cannot be upheld as valid. 

Reciprocal Insurance Act 1922, of Ontario, 


authorised any person, to exchange, through 
the medium of an attorney, with persons, 
whether in Ontario or elsewhere, reciprocal 
contracts of insurance, subject to provisions 
as to licences & other conditions ; & it was 
provided that actions in respect of such 
contracts might be maintained in the cts. 
of the province. A Dominion Act of 1917 
inserted in the Criminal Code (R. 8. Can. 
1906, c. 140), sect. 508c, by which it was 
made an indictable offence for any person 
to solicit or accept any insurance risk ex- 
cept on behalf of a co* or assocn. licensed 
under Insurance Act, 1917, of Canada. In 
answer to questions referred by the Lieu- 
tenant-Governor of Ontario to the Appellate 
Div. : — Held : (2) the Act of 1922 was intra 
vires the province, since (a) its provisions 
were capable of receiving a meaning accord- 
ing to which, whether enabling or prohibitive, 
they applied only to persons & acts within 
the territorial jurisdiction of the province, 
& (b) although it might incidentally affect 
aliens & dominion cos., it did not deal with 
them as such, but was an Act dealing with 
contracts of insurance ; (3) the making & 
carrying out of contracts licensed pursuant 
to the Act were not rendered illegal, or 
otherwise affected, by Criminal Code, s. 608c ; 
that sect, was invalid, since, in substance 
though not in form, it was in regulation of 
contracts of insurance, subjects not within 
the legislative competence of the Dominion ; 
(4) the answers under (2) & (3) would be the 
same if any of the persons subscribing to a 
reciprocal insurance contract was (a) a 
British subject not resident in Canada 
immigrating into Canada, or (b) an alien. 
In so answering this question no opinion was 
expressed as to the competence of the 
Dominion Legislature to enact Insurance Act, 
1917, ss. 11 & 12 (1), whereby restrictions 
were placed upon aliens & British cos. in the 
matter of carrying on insurance business in 
Canada ; but sect. 12 (2) was held to be 
invalid in relation to the subject of immi- 
gration. — A.-G. for Ontario v. Reciprocal 
Insurers, [1924] A. C. 328 ; 130 L. T. 738 ; 
08 Sol. Jo. 383 ; sub nom. A.-G. for Ontario 
v. Reciprocal Insurers, Craigon v. R., 


98 I. Bona vacantia — llight of Crown 
in right of Dominion — Saskatchewan.} 
— In 1916, H. domiciled in the pro- 
vince of 8. died, leaving no heirs or 
other persona legally entitled to hia 
estate. Both the Dominion & the 
province claimed the estate os bona 
vacantia by right of escheat: — Held: 
os the province of S. was not at the 
date of it* establishment owner of the 
lands, nor had any vested rights in 
any duties or revenues in respect to 
the lands from w hioh the province was 
carved. diffprJng in this respect from 
the original provinces of Confedera- 
tion, B. N. A Act, ss. 102, 109 did not 
apply* notwithstanding Saskatchewan 
Aot, «• 3, & in any event, these sects, 
did not purport to transfer any M pro- 
perty ” or rights to the provinces. — 
It. v. Western Trust Oo., a.-G. 
of Province of Saskatchewan & 
Sh XTutm (1921), 21 Kxoh. O. It. 1 ; 
69 D. L. U. 697.— CAN. 

sr. 1 '• Royalties” — British North 
America Act t 1867. s. 109— Construc- 
tion.}—' Royalties ” in this sect, does 
klnd ® of royalties, but 
is limited in its meaning by the text to 
eueh as are connected with lands, 
mines & minerals ; such as ( inter alia) 
to bona vacantia & of escheat 
arising bv reason of a failure of heirs. 


— R. v. Western Trust Oo., A.-G. 
of Province of Saskatchewan & 
Shulze (1921), 21 Exoh. C. R. 1 ; 59 
D. L. R. 597.— CAN. 


PART II. SECT. 8, SUB-SECT. 4.— 
A. (b) i. 

h i. .) — R. v. Hankl, R. v. Yellk 

(QucO^ (1925), 45 Can. Crim. Cos. 381. 


h ii. Provincial legislation 

repugnant to B. N. A. Act, 3867, s. 93 
(2), is “ absolutely void & inoperative/’ 
6c is not appealable under sub-soct. 3 to 
the Governor in Council. — Hirsch v. 
Montreal Protestant Board School 
Comrs., [1926] 2 D. L. R. 8 ; [1926] 
S. C. R. 246 ; varying, 31 R. de J. 440. 
—CAN. 

h lit .] — Any provincial legie* 

lation repugnant to B. N. A. Act, 
1867, s. 93 (1), is to the extent of such 
repugnancy absolutely void & in- 
operative. — Tint Separate School 
Trustees e. R. (1916), 69 O. L. R. 96. 
—CAN. 

k. For ** lc. .] — ” substitute 

*• 101 II. .3—” 

101 hi. Where both the 

Dominion Parliament & a provincial 


legislature have legislated on the same 
subject & with the same object. Sc the 
legislation is within the powers of the 
Dominion Parliament, the provincial 
legislation is inoperative. — R. v. 
Shendan, [19241 3 D. L. R. 339 ; 8 
W. W. R. 617 ; 34 B. O. R. 161.— 
CAN. 

st. Creation of new province — 
Restriction of legislative powers.] — In 
exeroising the authority to establish 
now provinces given to It by B. N. A. 
Aot. 1871, the Dominion Parliament 
had power to enact Alberta Aot, s. 17 
wit h its protective provisions restricting 
full legislative power as to education, 
notwithstanding that those provisions 
are a modification of B.N.A. Aot, 1867. 
s. 93. — R. (Brooks) v. Ulmer, [1923] 
1 V. L. R. 304 ; 1 W. W. R. 1 ; 38 
Can. Crim. Cos. 207 ; 19 Alta. L. R. 
12.— CAN. , 

•v. Legislation inconsistent with pro- 
vincial rights — Powers conferred on 
Board of Commerce .J — The Dominion 
Parliament oannot confer on the Board 
of Oommeroe jurisdiction that would 
restrict the liberty of the inhabitants 
of a provinoe. — A.-G. for Ontario v. 
Canadian Wholesale Grocers 
Assocn.. (19281 ID. L. R. 617 ; 89 
Con, Crim. Cos. 272.— CAN. 
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' OTTB v. B., 93 L. J. P. C. 137 ; 40 T. L. R. 
273, P. O. 

Annotation .——As to (1) Folld. Toronto Eieotric Comrs. v. 

Snider, [1925] A* C. 390. 

116# Add r Annotation : — Retd. A.-Q. for Quebec r. 
JNipissing Central Ry. & A.-G. for Canada, 
[1926] A. C. 715. 

117. Add, Annotations : — Refd. A.-G. for Ontario 
v. Reciprocal Insurers, [1924] A. C. 328 ; 
Toronto Electric Oomrs. v . Snider, [1925] 
A. C. 898. 

119. Add, Annotations : — As to (1) Refd. Montreal 
Oorpn. v . Montreal Harbour Comrs., Tetreault 
v. Montreal Harbour Comrs., A.-G. for 
Quebec v. A.-G. for Canada (1925), 42 T. L. R. 
98 ; A.-G for Quebec v. Nipissing Central Ry. 
& A.-G. for Canada, [1926] A. 0. 715. 

120. Add. Annotation : — Refd. The Fagernes, 
[1927] P.311. 

121. Add. Annotation:-- Refd. A.-G. for Quebec 
v . Nipissing Central Ry. & A.-G. for Canada, 
[1926] A. C. 715. 

121a. Safeguarding navigation of river 

obstructed by bridge Included.] — British 
North America Act, 1867 (c. 3), s. 91 (10), 
gives to the Parliament of the Dominion 
exclusive legislative authority over naviga- 
tion & shipping, & sect. 92 (10) excludes 
from the jurisdiction of the provincial legis- 
latures railways & other works extending 
beyond the limits of the province, & any 
works which, although wholly situate within 
the province, have been declared by the 
Parliament of Canada to be for the general 
advantage of Canada. In the case of two 
railway bridges, one of them authorised by 
dominion statute, which fell within the 
exception: — Held: (1) the right So power 
of safeguarding the navigation of the river 
passing under So alleged to be obstructed by 
them was also in the hands of the Dominion ; 
(2) the rights & powers of the Dominion were 
not affected by the provisions of a treaty 
entered into between Great Britain So the 
United States in 1842, the Ashburton Treaty, 
which proceeded on the assumption that the 
Govt, of New Brunswick had power to make 


regulations as to the navigation of the river 
in question, there being no undertaking or 
guarantee, either to the United States or to 
New Brunswick, that such powers should 
remain unaltered for all time, & the change 
made being wholly consistent with the 
treaty. — A.-G. for New Brunswick v. 
Canadian Pacific Ry. Co., A.-G. for 
Canada Intervening (1925), 94 L. J. P. C. 
142 ; 133 L. T. 436, P. C. 

122. Add. Annotation : — Refd. A.-G. for Quebec 
v. Nipissing Central Ry. So A.-G. for Canada, 
[1926] A. C. 715. 

122a. Expropriation of provincial Crown 

lands.] — Railway Act, 1019 (c. 08), s. 189, 
which empowers any railway co., with the 
consent of the Governor-General, to take for 
the use of the railway provincial Crown lands 
as well as Dominion Crown lands, was within 
the legislative powers of the Parliament of 
Canada under British North America Act, 
1807 (c. 3), ss. 91 (29), 92 (10).— A.-G. for 
Quebec v. Nipissing Central Ry. Co. 8o 
A.-G. for Canada, R92G] A. 0. 715; 05 
U. J. P. C. 221 ; 135 L. T. 520; 12 T. U. It. 
591, P. C. 

125a. Regulation of running rights.]- -Applts. 

owned a short railway line in Alberta branch- 
ing from a lint' which branched from the 
Canadian Northern Bailway at a point within 
the province. Both branches were operated 
by the Canadian Northern Railway Co. 
under agreements, A traffic could pass from 
applt-s.’ lino without interruption into such 
other provinces as were served by that co.’s 
railway. The Railway Board made an order 
declaring its power to grant an application 
by first resp. for running rights over applts.* 
lino, with permission to construct a short 
track joining it : — Held : the Railway Board 
had power to grant the application, since 
applts.’ line was part of a system of railways 
operated together, So connecting one province 
with another, So it was within the legislative 
authority of the Dominion under British 
North America Act, 1 867 (c. 3), s. 92 (10) (a).— 
Ruse ah Collieries r. McDonald, [1927] 


PART II. SECT. 3. SUB-SECT. 4.— 
A. <t» ii. 

o (p. 431*) i. Bankruptcy Act , 

1920 {c. 34). s. 11 (1) (10 ) — Infra vires.] 
— Belanger, etc. v. Royal Bank op 
Canada, [1926] 2 D. L. R. 929 ; [1926] 
S. O. R. 218.— CAN. 


114 iv. Part IV, added 

to Canada Temperance Act, prohibiting 
the importation of intoxicating liquor 
into those provinces where its sale for 
beverage purposes is forbidden by pro- 
vincial law, is intra vires the Dominion 
Parliament. — Gold Beal, Ltd. v. 
Dominion Express Co. Sc A.-G. for 
Alberta Province (1921), 62 D. L. R. 
62 : 62 S. C. R. 424 ; [1921 J3W.W.H 
710; affg. 58 D. L. Ii. 61; 34 Can. 
Crim. Ca a. 259; 16 Alta. L. R. 113.— 
CAN. 


y i. Dominion Insurance Act , 

««. 11. 12 (1), 71, 71a, 134, 134a— 
Ultra vires.}— Re Insurance Con- 
tracts, [19261 2 D. L. R. 204 ; 68 
O. L. ft. 404.— CAN. 

e (p. 433). For " o ** substitute 

" 128b i.” 


sw. Migratory Birds Protection Act , 
1917 (e. 18) — How Jar intra vires.} 
— R. v. STUART, [1925] 1 D. L. R. 12 ; 
11924] 3 W. W. B. 648.— CAN. 


•Z. Soldier Settlement Art, 88. 33, 34 
— Intra vires .] — li. v. Powers, [1923 J 
Exch. C. It. 131.— CAN. 


•d. Judges Act, It. S. 1906 (r. 
138), ss. 33-35.) — In ho far uh the 
above sects, attempt to disqualify or 
prohibit a judge of the King’s Dench 
from acting as an arbitrator iu mat tom 
lying wholly witliin provincial control, 
they are ultra vires . — Winnipeg Oorpn. 
v. Cross (Man.), 11920] 4 D. L. R. 3J8 ; 
[1926] 2 W. W. R. 868.— CAN. 


sk. Livestock <£• Live-stock Products 
Act , 1923, & regulations made there- 
under — How far ultra vires.] — R. o. 
Collins, [1920] 4 D. L. H. 648 ; 40 
Can. Crim. Cas. 282 ; 69 O. L. It. 453. 
—CAN. 


o (p. 434) i. .]— If an act pro- 
hibited by the Dominion Parliament 
is one that may be considered a criminal 
matter, its prohibition Sc the subject of 
evidence establishing such act are 
within the powers of Parliament, even 
though the act is one that relates to 
property Sc civil rights. — R. v. Poulin 
(A lta.), [1925 J 1 D. L. R. 618; [1925] 
1 W. W. R. 16; 43 Can. Crim. Cas. 
242.— CAN. 


a (p. 434) ii. .] — Criminal Code, 

s. 734 : — Held : intra vires . — Do wsett 
v. Edmunds (Alta.), [1926J 4 D. L. R. 

455 


71)0 ; fljiaoi 3 W. W. U. I17 ; 10 Oan. 
Critn. Cus. 330. -CAN. 

s (p. 434) i. Canada Grain 

Art, 1919, 8.95(7 ) — Whether ancillary 
to or necessary for operation of Domi- 
nion law .] — The above Act is not in the 
nature of an ancillary provision which, 
whilst encroaching upon mutters 
assigned to the provincial legislatures, 
is required to prevent a scheme of a 
Dominion law being defeated ; nor is 
it a case where, in order to operate a 
validly enacted law, procedure must 
bo adopted to make effective that law 
even though It invades the legislative 
Helds of tho provinces in respect of 
property or civil rights. — It. v. 
Eastern Terminal Elevator Co., 
[1925 J S. O. R. 434.— CAN. 

• (p. 434) li. War legislation 

— Establishment of Canada Wheat 
Board.)— Held : the legislation Sc 
Orders in Co unoil establishing the 
Board wero intra vires the Dominion 
Parliament as being either (a) legisla- 
tion arising out of war, or (b) regula- 
tion of trade Sc commerce. — A.-G. FOB 
Canada v. Alexander Brown Mill- 
ing! sc Elevator Co., [1923] 4 D. L. R. 
443 ; 53 O. L. R. 288.— OAN. 

oo i. Power to name courts to try 
offences against Inland Revenue Act, 
ft. S. C„ 1886 (C. 34).>~Tt. V. KENNEDY 
(1902), 35 N. 8. R. 266.— CAN. 



Cases 126a — 138. 


English and Empire Digest Supplement. 


A. a. 025 ; 157 I.. T. 770 ; Hi T. I.. It. 801, 
P. 0. 

128a. Question of substance, not of form.] — 

A.-G. for Ontario v. Reciprocal Insurers, 
No. 108a, ante. 

128b. Power to impose customs duty — Alcoholic 
liquor imported by province.] — Customs & 
other duties imposed by the Dominion of 
Canada upon alcoholic liquors imported into 
Canada ran be levied upon alcoholic liquors 
imported by the Govt, of British Columbia 
for the purpose of sale by it. The power of 
the Dominion under British North America 
Act, 1867 (c. 3), s. 01, heads 2 & 3, to impose 
duties upon the importation of goods into 
Canada is not limited by sect. 126, which 
exempts the “ property " of a province from 
taxation. — A.-G. of British Columbia v. 
A.-G. of Canada, [1924] A. O. 222 ; 130 
L. T. 267 ; 40 T. L. R. 4 ; 08 Sol. Jo. 68, 

P. C. 

130a. “ Peace, order & good government of 
Canada Whether trade disputes included.] 

— Toronto Electric Combs, v. Snider, No. 
179a, post, 

130b. Taxation — Income tax.] — (1) The Parlia- 
ment of Canada had power under British 
North America Act, 1807 (c. 3), s. 91, head 3, 
to enact Income War Tax, 1917, & the 
amending Act of 1919, whereby every person 
residing, or ordinarily residing, or carrying 
on business in Canada is rendered liable to | 
pay income tax. 

(2) A minister of the Govt, of a province is 
liable* under the Acts in respect of the salary 
A& sessional indemnity payable to him under 
statutes of the province. — Caron v. R., 
[1924] A. C. 999 ; 94 L. J. P. C. 9 ; 132 L. T. 
218 ; 40 T. L. R. 874, P. C. 

130c. Salary of provincial official — Whether 

liable.] — Caron v. R., No. 130b, ante. 

130d. Navigation of river — Formerly considered as 
in provincial control — Ashburton Treaty.] — 
A.-G. for New Brunswick v. Canadian 
Pacific Ry. Co., A.-G. for Canada Inter- 
vening, No. 121a, ante. 

134. Add. Annotation : — Consd. A.-G. for Ontario 
v. Reciprocal Insurers, [1924] A. C. 328. 

135. Add. Annotation#: — Refd. A.-G. for Manitoba 
v. A.-G. for Canada, [1925] A. C. 501 . Mentd. 
A.-G. for British Columbia v. Canadian Pacific 
B> ., [10271 A. C. 034. 

135a Direct— What is.] — A tax is not 

“ direct taxation *’ within British North 
America Act, 1807 (c. 3), s. 92, head 2, unless 
in substance it is one which is demanded from 
the person who it is intended should pay it, 
even if the Act imposing it declares that it 
is to be a direct tax upon the person who 
pays. 

in answer to questions referred by the 
Governor- General, namely : (1) whether 


the legislature of Manitoba had authority to 
enact c. 17 of its statutes for 1923, entitled 
“ An Act to provide for the collection of a 
tax from persons selling grain for future 
delivery, 0 & (2), if the Act was ultra vires in 
certain parts, then in what particulars it was 
ultra vires : — Held : the Act was wholly 
ultra vires, since in many transactions to 
which it related the person paying the tax 
would indemnify himself at the expense of 
others, & it was not possible to assume that 
the legislature intended to pass it in a trun- 
cated form. — A.-G. for Manitoba v. A.-G. 
for Canada, [1026] A. C. 501 ; 94 L. J. P. C. 
140 ; 133 L. T. 193 ; 41 T. L. R. 409 ; 69 
Sol. Jo. 446, P. C. 

Annotation : — Consd. A.-U. for British Columbia v. Canadian 
Pacific Ry. f [1927j A. C. 934. 

135b. .] — A tax imposed by a 

provincial legislature, in respect of a com- 
modity, is an indirect tax, & ultra vires under 
British North America Act, 1867 (c. 3), 
s. 92 (2), if from the terms of the Act there 
appears an expectation & intention that the 
person required to pay the tax will indemnify 
himself upon a resale of the commodity taxed, 
even if in the case under consideration no 
resales have taken place. 

An Act of the legislature of British 
Columbia, Fuel-Oil Tax Act, R. S. B. C., 
1921 (c. 251 ), requiring that every person who 
shall purchase within the province fuel-oil 
for the first time after its manufacture in, 
or importation into, the province, shall pay 
a tax thereon, is invalid. — A.-G. for British 
Columbia v. Canadian Pacific Ry. Co., 
[1927] A. C. 034 ; 06 L. .1. P. C. 110 ; 137 
L. T. 745 ; 43 T. D. R. 750 ; 71 Sol. Jo. 761, 
P. C. 

135c. .J -The Halifax Corpn. 

charter provided that the owner of property 
let to the Crown, or to any person exempt 
from taxation, should be deemed to be in 
occupation thereof, A should be assessed A 
rated to business tax if the premise's were 
used for business puri>oses : — Held : the tax 
was a direct tax falling within the' authority 
of British North America Act, 1807 (c. 3), 
s. 92 (2), A was within the powers of the 
province. — Halifax Corpn. v. Fairbanks’ 
Estate (1927), 44 T. 1,. R. 5 ; 71 Sol. Jo. 
946, P. C\ 

Succession duty.] — See Nos. 

140-142, post. 

136. Add. Annotations : — Consd. Halifax Corpn. v> 
Fairbanks’ Estate (1927), 44 T. L,. R. 5. 
Refd. Caron v. R„ [19241 A. C. 999 ; A.-G. 
for Manitoba v. A.-G. for Canada, [1925] 
A. C. 501 ; A.-G. for British Columbia v. 
Canadian Pacific Ry., [1927] A. C. 934. 

138. Add. Annotations: — Refd. A.-G. for Manitoba 
r. A.-G. for Canada, [1925] A. C. 501 ; A.-G. 
for British Columbia v. Canadian Pacific Rv., 
[1927] A. C. 931. 


PART II. SECT. 3, SUB-SECT. 4.— 
A. (b) iii. 

a (p. 135). For “ a. 7'nxation — 

Direct — to impose .) — " sub- 
stitute “135ai. Taxation — Direct — 
irw i«.] — ” 

b (p. 435). For “ b " substitute 
" 135a ii.” 

c (p. 435). For •• o ” substitute 
M 136a iii. * 

135a iv. .]— City 

Act (Susk.), s. 415a, which empowers 
the oity council to enact a byo-law 


requiring every person attending: a 
placo of amusement to pay a tax upon 
each admission to such place, is infra 
rircs, as it is a direct tax & comes 
within the taxation powers of B. N. A. 
Act, s. 92 (2). — Clarke v . Moose 
Jaw (City), [19231 2 D. L. It. 216 ; 
16 Sask. L. It. 332 ; [19231 1 W. \\\ It 
1120.— CAN. 

135a v. .]— A muni- 

cipal tax sought to be imposed on a 
trustee on assessment under Outario 
Assessment Act, H. 8. O., 1914 (o. 195), 
s. 13 (3), as enacted by 1922 (c. 78), 


s. 12, in respect of income “not 
wholly distributed annually,” is an 
indirect tax ft ultra vires . — City of 
Windsor Corpn. t?. McLeod, [1926] 2 
D. L. It. 97 ; [1926] S. C. R. 450 ; 57 
O. L. R. 15.— CAN. 

136a vi. .]— The tax 

imposed by Mino Owners Act, 1923 
(c. 33) (Alta.), on the gross revenue 
received by a coalmine owner from ids 
mine, is a direct tax & valid. — R. «. 
Caledonian Co lurries. Ltd., [1926] 
2 D. L. R. 1070 ; [1926] 2 W. W. It. 
280 ; 22 Alta. L. R. 245.— CAN. 



Vol. XVH. — Dependencies. Cases 140 — 164a. 


140. Add. Annotations : — Mentd. New York Life 
Insce. v. Public Trustee, [1924] 2 Ch. 101 ; 
Richardson v. Richardson, [1 927] P. 228. 

141. Add. Annotations ;~Consd. A.-G. for Manitoba 

v. A.-G. for Canada, [1925] A. C. 501. Refd. 
Halifax Corpn. v. Fairbanks’ Estate (1927), 
44 T. L. R. 5. ' 

142. Add. Annotations : — Consd. A.-G. for Mani- 
toba v. A.-G. for Canada, [1925] A. C. 501. 
Refd. Brassard v. Smith, [1925] A. C. 371. 

144. Add. Annotation: — Refd. Halifax Corpn. r. 
Fairbanks’ Estate (1927), 14 T. L. R. 5. 

145. Add. Annotations : — Refd. A.-G. for Ontario 
v. Reciprocal Insurers, [1924] A. C. 828 ; 
Caron v. R., [1924] A. C. 999 ; Toronto 
Electric Comrs. v. Snider, [1925] A. C. 390. 

145a. Construction of legislation — Limitation 

to provincial jurisdiction.] — A.-G. for 
Ontario v. Reciprocal Insurers, No. 108a, 
ante . 

150. Add. Annotations: — Refd. Nadan v. R., 
[1920] A. C. 482. Mentd. R. v. Lincolnshire' 
J J., Ex p. Brett, [1926] 2 K. li. 192. 

153. Add. Annotation : — Refd. The Fa gomes, 
[1927] P.311. 

159. Add. Annotation: — Refd. A.-G. for Ontario 
v. Reciprocal Insurers, [1924] A. C. 328. 

161. Add. Citations: — [1924] A. C. 203 ; 93 

L. J. P. C. 33 ; 130 L. T. 227. 

162a. Legislation incidentally affecting.] — 


A.-G. for Ontario v. Reciprocal Insurers, 
No. 108a. ante. 

164. Add. Annotation : — Distd. Lord’s Day Alliance 
of Canada v . A.-G. for Manitoba, LI 925] 
A. C. 384. 

164a. .] — Lord’s Day Act (R. S. Can., 1900, 

c. 153) made it a punishable offence to run 
or conduct Sunday excursions “ except as 
provided by any provincial Act or law now 
or hereafter in force.” An Act passed by 
the legislature of Manitoba in 1923 to amend 
Lord's Day Act of that province, enacted 
that it should be lawful to run or conduct 
Sunday excursions to resorts within the 
province. Sunday excursions were not un- 
lawful by the laws of England existing in 
1870, which were part of the law of Manitoba 
by 51 Viet. c. 33 ( Dom. ) i—Ucld : the 
Manitoba statute of 1923 being merely 
emiissive, & not dealing with a matter 
rought within the criminal law, was com- 
petent to the provincial legislature under 
British North America Act, 1867 (c. 3), 
s. 92, heads 13, 16 ; &, that being so, the 
Act was a provincial Act “ now or hereafter 
in force ” within Lord’s Day Act of Canada ; 
it was unnecessary to consider whether the 
Act of 1923 could be justified os Dominion 
legislation by delegation or reference. — 
Lord’s Day Alliance of Canada v. A.-G. 
for Manitoba, 1 1925 J A. C. 3S4 ; 94 

L. J. 1\ 0. 84 ; 132 L. T. 678 ; 41 T. L. R. 
225. P. C. 


141 iii. .1— The tax 

under Succession Duty Act (II. t\), as 
applied to “ movables ” outside the 
province belonging to a person who 
died domiciled within the province, is 
a direct tax & intra vires. — llv Jn- 
verarity Estate, [1924] 1 1). L. It. 
1020 ; 1 W. W. It. 901 ; 33 B. O. It. 
318.— CAN. 

141 iv. .J - Succession 

Duty Act. it. S ()., 1914 <c. 21) - 

llitd : intro nris — A.-(J. J cm ()M vhio 

r. Baby, |1920| 3 1>. L. K. 92 s . 59 
O. L. It. JhL- CAN. 

I (p. 430) i. .1 Hawkci .. 

~ ” s Act. R. S. S. 1920 (r. 117), I 

applies to a hunker A pedlti acting as i 
such as the agent ul a Dominion <u. 
even though its Icttcis patent >ri \ «* it I 
tho power to hcII A* make* known its j 
products through “ salesmen ‘ 
going ironi house to house A di-plu\ mg 
samples.*' etc., the licence fee Impost d 
by the Act not being an indirect ta\, A 
not being made so l».\ the fuel th.it an 
omplov'T pu\s it for his agents. — J t . 
(81NCLMR) tJ. til* IUI MtD'l , |J920) 2 

D. L. It. 9, VI ; 11920] 2 W. \V It. 235 , 
■if) Can. Crnn. Can. 32J ; 20 Susk. L. Jt. 
*185. — CAN. 

q (p. 437) i. .]- Ontario Insur- 

ance Act, 1924, 8H. 108, 1 80 : — lit Id : 
-intra vires. — lit Inm’Banck Co.stkac'IH, 
11920] 2 D. L. 11. 201 ; 58 O. L. K. 
404.— CAN. 

148 xii. .]— Govt. Liquor 

Act, 1921 (c. 30), which vests in u 
Board of Control the exclusive sale of 
intoxicating liquor within the* province, 
is intra mres.—li. v . Fkkulson (B.C.), 
11922] 2 \V. W. 11. 473 ; 09 IJ. L. It. 
153 ; 37 Can. Crim. Cub. 89. — CAN. 

146 xiii. .] — The imposi- 

tion by Govt. Liquor Act, 1921 (e. 30), 

s. 55, of a tax upon any liquor not pur- 
chased freon a vendor at a govt, 
liquor store, is intra mris the provincial 
legislature. — L ittle r. A.-G. koii 
British Columbia (B.C.), [1922] 2 
W. W. R. 359 ; 05 D. L. R. 297 ; 37 
Can. Crim. C’aa. 189 ; affg ., 60 D. L. It. 
335 ; 30 B. C. It. 343.— CAN. 

146 xlv. - ---- -.] -Saskatchewan 


'reinperanee Act, It. 8. S., 1920 (e. 194 ), 
s. IJ (2), requiring eveiy brewer, dis- 
tiller, A liquoi exporter to make 
certain returns 1o the Commission jo 
intra virtu the provincial Jcgislatuic, 
cvc*n in respect to a liquor expoii eu. 
lucoriioratcd by tire Douunion f*ui- 
J rnmeiit. — Jt. r. Reoina \\ ink & 
Sl'IlUT. JjTP.. It. c. l'KAIKIE Dill U Oil.. 
Ltd., 11922] 1 \\. VV. it. 195; 05 

D. L. It. 258 ; 3(5 Can. Crim. Cat*. 348 ; 
15 ba*k. 1,. It. 100.— CAN. 

c (p. 438). For “ Prohibition 

.lei ('onjiscatory provisions " read 
jiroi'uaauH — Pro- 
hibition Ait." 

c (p. 438) i. - - - Ait oj 1880 

( 1 . 3), *. 55.1- 2J( hi ; tire right to 
impose iorfeituie under the above 
sect, of an oflefidor’s goods as punish- 
ment w'u» wit Inn tho powcis of the 
piovmcial legislature.- It. v. (iAltJtNKK 
(1892), 25 N. 8. It. (13 it. A G.) 4 8. 
CAN. 

f (p. 438) i. lit strict tons on 

export. J — The requirements m Sas- 
katchew'un Tonmeiaiice Act, that all 
warehouses in whielr liquor is k» pt for 
export be located in cities having a 
population of 10,000, is intia circs . — 
Canada Drugh, I/iu. v. A.-G. ion 
8ASK ATCIIEWAN (Sasic.). (1922] 2 

\V. W. It. 1089; 07 D. L. it. 3; 458 
Cun. Crim. Can. 09 ; 15 Sask. L. H. 

500 ; varying, 00 D. L. It. 815 ; 37 
Can. Crim. Cas. 307. — CAN. 

k (p. 438) i. — — Creation of Criminal 
offences.) — Saskatchewan Temperance 
Act, It. 8. S., 1920 tv. J 94 ), b. 08 (2), 
as amended , is vltra vires t be provincial 
in wo far aw it professes to 
set up certain acts as a ruminal o lienee, 
namely, the olrst ruction of the 
“ ofllcer ” mentioned in sect. 2 (7a) m 
the execution of his duties undcl* the 
Act. — It. fWiLisuii) v. Magee (Sabk.), 
[19231 3 W. VV. it. 65.— CAN. 

1511. Barristers — Provision autho- 
rising remuneration by share of pro- 
ceeds of action.}— It is vltra vires a 
provincial legislature to alter the law 
relating to champerty, authorising 
banisters A solrs. within the province 


to contract with clients for payment for 
professional services by way of a shore 
of the proceeds of actions in lieu or the 
usual costs. Tauoh r. Mackintosh, 
1 1921 | 3 I) L. It. 926; 3 VV. W. It. 
97 ; 31 B. V. It. .»6. CAN. 


o (p. 4 39) i. - - - - . 1— It is 

not competent to the legislature of the 
l'ro\inceoi Alberta to enact legislation 
authorising tho const ruot ion A opera- 
tion ol railways in such a mannoi us to 
intcrlero witli tlic physical structure 
or with the operation of railways 
subject to the jurisdiction ol tiie Par- 
liament' pi Canada. — Be Albert a 
Railway Legislaiiov (19J3), 21 

\\. L. it. 630 ; 4 W. W. K. 608; 48 
8. (• R. 9 : 12 J) L R. 150, 15 Can. 
j:>. C,is. 213 CAN. 

165 vi. I - Kkklky o. 

London A Lake Euil R>. A Titws- 
l*oi Cl ATJON Co (1913), 28 O. Jj. Jt. 
606. 4 O. \V. iN. 1231— CAN. 

165 vii. Jtestneiwms on sale of 

shares .) — Halo of Shares Act, 31. 8. 8. 
(1920), s. 4, in so far aw it purports to 
apply to tho sale of its own shares 
by u Dominion co., iw ultra vires the 
provincial legislature.— L uke y A A.-G. 

1< OR 8AHKATC1IKWAN V. ItUTIIKNlAN 

Fakmkiih Klevaiok Co., Ltd., 11924 1 
1 D. L. It. 706 ; [1924J 8. C. It. 66; 
1 W. W. Jt. 577.— CAN. 


165 viii. -] — Sale of Sccun- 

tiew Act, 1923 (N. B.), b. 4, so far as 
it purports to apply to huIcs of shares 
of Dominion coh., is vltra vires the 
provincial legislature.— It. v. Uicndkr- 
SON, ICx p. QUEEN (1924), 51 N. B. It. 
340.- CAN. 

f (p. 412) i. - - — - .1 -Ifeld: 
the Dominion Parliament liad power 
under B. N. A. Act, 1871, to enact 
Albcita Act, k 17 with its protective 
provisions restricting full legislative 
power as to education, not withstanding 
1 hat t hose provisions arc a modification 
of B. N. A. Act, 1867, a. 93. A Hchool 
Attendance Act docs not violate any of 
the protective proviwionH preserved by 
Alberta Act, s. 17.-^-R. (Brooks) v. 
Ulmer, 11923] 1 D. Ji. It. 304; 38 


457 



Cases 168 — 181 a. English and Empire Digest Supplement, 


188. Add. Annotations : — Reid. A.-G. for Ontario 
v . Reciprocal Insurers, [1024] A. C. 328 ; 
Caron v. R., [1924] A. C. 999. 

170a. Legislation Incidentally affecting.] — 

A.-G. for Ontario v. Reciprocal Insurers, 
No. 108a, ante. 

177a. Building & public health — Application to 
denominational schools.] — British North 
America Act, 1807 (o. 3), s. 93, does not pre- 
vent the provisions of Municipal Act of 
Ontario with reference to building, & other 
matters relating to the health Sc convenience 
of the population, from applying to denomina- 
tional schools. — Toronto Corpn. v. Roman 
Catholic Separate Schools Trustees, 
[192(1] A. C. 81 ; 95 L. J. P. C. 12 ; 133 L. T. 
779 ; 41 T. U R. 658, P. 0. 

178. Add. Annotation : — Refd. Nadan v. R., [1926] 
A. C. 482. 

179a. Trade disputes.] — Industrial Disputes In- 
vestigation Act, 1907, of Canada, provided 
that upon a dispute occurring between em- 
ployers & employees in any of a large 
number of important industries in Canada 
the Minister for Labour for the Dominion 
might appoint a board of investigation & 
conciliation. The board was to make in- 
vestigations, with power to summon wit- 
nesses & inspoet documents <fc premises, & 
was to try to bring about a settlement ; if 
no settlement resulted, they were to make a 
report with recommendations as to fair 
terms, but the report was not to be binding 
upon the parties. Alter a reference to a board, 
a lock-out or strike was to be unlawful & 
subject to penalties ; — Held : the Act was 
not within the competence of the Parliament 
of Canada under British North America Act, 
1867 (c. 3) ; it clearly was in relation to 


property Sc civil rights in the provinces* a 
subject reserved to the provincial legislatures 
by sect. 92 (13), Sc was not within any of the 
overriding powers of the Dominion Legis- 
lature specifically set out in sect. 91 ; the 
Act could not be justified under the general 
power in sect. 91 to make laws “ for the 
peace, order, Sc good government of Canada,” 
as it was not established that there existed 
in the matter any emergency which put the 
national life of Canada in anticipated peril. — 
Toronto Electric Combs, v. Snider, [1926] 
A. C. 396 ; 94 L. J. P. O. 116 ; 182 L. T. 
738 ; 41 T. L. R. 238 ; 69 Sol. Jo. 326, P. C. 

181a. Appointment ot judges.] --Judicature Act, 
1924, of Ontario, s. 2 (2 — 6), & s. 4 (1) Sc (2), 
are ultra vires the legislature of the province, 
since their effect is to authorise the Lieu- 
tenant-Governor of the province to assign, 
that is to say to appoint, certain judges of 
the High Ct. Div. of the Supreme Ct. to be 
judges of the Appellate Div. of that ct., Sc also 
to designate, that is to say to appoint, certain 
judges to hold the offices of Chief Justice 
of Ontario Sc Chief Justice of the High Ct. 
Div., & consequently the provisions are 
inconsistent with British North America 
Act, 1887 (c. 3), s. 90, under which the 
powers of appointment referred to are given 
to the Governor-General of Canada. Sect. 
4 (3), however, which provided that upon a 
vacancy occurring among the judges of the 
Appellate Div. or of the High Ct. Div. before 
the provisions of the Act came fully into 
force, the Divs. were to consist of the remain- 
ing judges, was not open to objection. — A.-G. 
for Ontario v. A.-G. for Canada, [1925] 
A. O. 750 ; 94 L. J. P. C. 132 ; 133 L. T. 
434, P. C. 


Coil. Grim. Cub. 207 ; 19 Alta. L. R. 12 ; 
[1923] l VV. W. H. 1.— CAN. 

a (p. 442) i. — - — Remuneration of 
judges.] — Having regard to II. N. A. 
Act, 18G7, fw. 92 (14), 96-101, tho 
mutters dealt with iu Judges Act, 

n. S. O. 1906, s. 34 are within the 
oxolunivo authority of tho provincial 
legislatures in bo far oh tho Judges of 
tho provincial ots. aro oouoorued. — 
Hr Juno ice Act, ri923] 2 D. L. It. 604 ; 
52 O. L. It. 105. — CAN. 

a (p. 442) ii. — - - Appointment of 
comnnssiontr with judicial powtrs .} — 
McLean (5 old Minks, Ltd. v. A.-G., 
11923] 1 1). L. R. 10; 61 O. L. It. 
673.- CAN. 

a (p. 412) iii. Alteration of con- 

shtiduni of court.] — An amendment 
altering tho quorum of tho Ct. of 
Appeal, making it unnecessary for the 
Judge ordinary to sit as a member of 
tho ot . : — Ut Id • intra vires. — Kino u. 
Kino (1904), 37 N. S. R. 204.— CAN. 

n (p. 413) i. Vancouver Island 

Settlers Rights Ad, 1901 — Intra vires.] 

McGliFOOU II. KSQUIWALT tit NANA- 

imo Ry. Co., 11907 J A. C. 402. — CAN. 

o (p. 413) 1. — 

Canadian Pacific Ky. Co. r. Ottawa 
Fire Insurance Co. (1907), 39 a. C. K. 
405.— CAN. 

oo n. 443) I. Penalties for 

fraudulent conveyances.] — Stat. 13 Elis. 

o. 5 , 8 . 3, is not in foroe In Alberta. 1 3 & 

14 Goo. v, o.5 (Alta.), 8.46, declaring this 
stat. to have boon iu foroe, oould not 
have the effect of introducing s. 3. 
Tho Fedoral Parliament having made 
tho commission of fraudulent acts a 
crime, the subject-matter Is criminal 
law & beyond tho competence of the 
provincial legislature. — Connors t>, 
EoU, [19241 2 D. L. R. 59; 1 W. W. It. 
1050 20 Alta L. R. 205,— CAN. 


a (p. 445) i. — - Bounrs of medical 

council. J — Medical Profession Act, 
R. S. H.„ 1920 (c. 136). s. 40, i« not 
ultra virts on the giouud that it 
infringes on the powers of the Goveinor- 
Gouoral under B. N. A. Act, 1867, 
8. 96. — Hunt v. College of Phy- 
sicians A: Surgeons of Saskatche- 
wan, [1925] 4 D. L. R. 834 ; [1925] 
3 W. W. It. 758.— CAN. 

d (p. 445) 1. .J — A provincial 

enactment altering the law relating to 
champerty, by authorising solrs. within 
the provlnoo to contract with clients 
for payment for professional services 
by way of a share of the proceeds of 
actions in lieu of the usual costs, is 
an invasion of the legislative domain 
of the Dominion Parliament relative 
to criminal law. — Taylor v . Mackin- 
tosh, [1924] 3 P. L. R. 926; 3 

W. W. R. 97 ; 34 B. C. R. 66.— CAN. 


•a. l*roperty & civil righls—Closing 
disorderly house.] — 10 Goo. V., c. 81 
(QO. authorising a judge to order 
tlie closing of a disorderly house, is 
intra vires the provincial legislature, as 
it deals with matter of property & 
civil rights by providing for the sup- 
pression of a nuisance & not with 
criminal law by aiming at the punish- 
ment of a crime. — B edard e. Dawson 
& A.-G. for Quebec, [1923] 4 D. L. R. 
293 ; [1923] S. C. R. 681 ; 3 W. W. R. 
418.— CAN. 

sb. Canada Grain Act , 1919, 

s. 95 (7).) — The abovo Act deals with a 
subject -matter falling within the powers 
exclusively assigned to the provincial 
legislatures by B. N. A. Aot, namely 
property & civil rights, & is ultra 
vires the Dominion Parliament. — R. v. 
Eastern Terminal Elevator Co., 
[1924 J Bxch. O. R. 167 ; [19251 S. C. R. 
434.— CAN. 


sk. Ultimate Ueir Act, R. S. A. t 

1922 (c. 144) — Intra tares.] — Western 
Trust Co. & Trusis & Guarantee 
Co., Ltd. & A.-G. for Canada & 
A.-G. for Alberta, [1920] 1 D. L. R. 
924 ; [1926] 1 W. W. R. 337 ; 22 

Alta. L. R. 186.— CAN. 

si. Tjdbmir in industrial under- 
takings.] — Tho matter of labour in 
industrial undertakings in Canada is 
primarily within tho competence of 
provincial legislatures, but Parliament 
can legislate as to labour iu territories 
not yet organised into, or forming 
part of, a province, Ik as to labour of 
servants of the Dominion, if those are 
within the scope of the draft con- 
vention adopted by the International 
Labour Conference of the league of 
Nations In 1919. — Re Treaty of 
Versailles, Re Hours of Labour, 
[1925] 3 D. L. R. 1114; [1925] S. 0. R. 
505.— CAN. 

sn. Marriage. ] — Marriage Act, R.S.O., 
1914 (c. 148b ss. 15 & 36, &9 amended 
by Marriage Law Amendment Aot, 1919 
(c. 35), ss. 2 & 4, are within the powers 
of the provincial legislature. — Stewart 
t?. Stewart, [1925] 1 D. L. R. 1 ; 56 
O. L. R. 57.— CAN. 

sp. .1— Marriage Act, R. S. O., 

1914 (c. 148), & its amendments, are 
intra vires the provincial legislature, 
in so far as they provide for dissolution 
or nullity of a marriage. — Doyle v. 
Deady, (1925) 3 D. L. R. 317 ; 67 
O. L. R. 44.— CAN. 


PART U. SECT. 8, SUB-SECT. 4.— 
A. (e). 
di, 

1923 


, Betting Information Act, 

(c. 5) — Ultra vires.) — R. v. Light* 
(1923), 42 Can. Grim. Gas. 1; 
L. R. 502.— CAN. 



Vol. XVII. — Dependencies. Cases 184a— 199. 


184a. Power to compel British company to 

deduct income tax from dividends on shares 
situate in England.] — Pltfs., a British co. t 
held shares .in deft, co., which was a British 
co., but which had its head office & board of 
directors in Australia, though it had a London 
committee for registering transfers of shares 
& issuing certificates. Deft. co. having 
declared a dividend, the Australian income 
tax authorities, acting under Australian 
Income Tax Acts, required deft. co. to deduct 
the Australian income tax from the dividend 
due to pltf. co. In an action claiming the 
amount so deducted : — Held : the debt 


created by the declaration of a dividend was 
situate in England, & the Commonwealth 
legislature had no power to impose taxation 
on pltf. co. in respect of such debt, <& the 
action suocceded. — London & South Ameri- 
can Investment Trust, Ltd. v. British To- 
bacco Co. (Australia), Ltd., [1927] 1 Ch. 107; 
90 L. J. Ch. 58 ; 70 Sol. Jo. 1024 ; nub vom. 
Pass v. British Tobacco Co. (Australia), 
Ltd. (1020), 42 T. L. 11. 771. 

199. Add. Annotation : — Refd. Bhagchand Dag- 
dusa Gujrathi v. Secretary of State for India 
in Council (1927), 43 T. L. K. 017. 


H. Education — As to Jews — 

3 Edw. 7, c. 16 — Flow far ultra vires.) — 
H ibs oh v. Montreal Protestant 
Board School Comrs.. (1926] 2 

D. L. R. 8 ; [1926] S. C. R. 246 ; varied 
(1928),. 165 L. T. Jo. 121. P. C.— CAN. 


PART II. SECT. 3, SUB-SECT. 4.— 

B. (a). 

o (p. 447) 1. .] — Customs Tariff 

(Industries Preservation) Act, 1921- 
1922, deals only with the imposition of 
taxation, & does not infringe the first 

S aragraph of sect. 55 of the Constitu- 
ion. Customs Tariff (Industries Pre- 
servation) Act. 1921-1922, s. 8, deals 
with duties of customs only, & does not 
infringe the second paragraph of 
sect. 55 of the Constitution. Tne tux 
imposed by sect. 8 is imposed by the 
Commonwealth Parliament, & is not 
an infringement of sect. 90 of the 
Constitution. — Nott Brothers & Co., 
Ltd. v. Barkley (1925), 80 C. L. R. 
20 ; 31 Argus L. R. 256.— AUS. 

h (p. 447) I. .] — Judiciary Act, 

1903-1920, s. 39 (2) (a) (as interpreted 
in No. 605 i, post], is a valid exercise of 
the power conferred by sect. 77 (iii.) 
of the Constitution. — Ltmerick S.S. 
Coi v. Commonwealth of Australia 
(1924), 25 S. R. N. S. W. 293 : 35 

C. L. R. 69 ; 31 Argus L. U. 163.— 
AUS. 

h (p. 447) ii. S. P. The Common- 
wealth v. Kreolingek & Fernau, 
Dm. & Bardslky (1926), 37 C. L. R. 
393 ; [1926 J V. L. R. 331 ; [1926J 

Argus L. Ii. 161.— AUS. 


•t. Removal of proceedings to High 
Court.] — Judiciary Act, 1903-1920, 
s. 40, is a valid oxorclso of the powers 
conferred by sects. 76 & 77 of the 
Constitution. — Re Yates, Exp. Walhh, 
Re Yates, Ex p. Johnson (1925), 37 
C. L. R. 86 ; (1926] Argus L. it. 46.— 

AtTQ* 


•v. .] — Judiciary Act, 1903- 

1920, 8. 40a, Is a valid exercise of the 
power conferred by sects. 77 (ii) & 51 
(xxxix) of the Constitution. — 1 ‘irrie 
v. McFarlane (1925), 36 C. L. R. 170. 
—AUS. 

sw. Trading by Commonwealth — 
Through agents — War Precautions 
(Wool) Regulations.] — During the war 
& after the making of the above regu- 
lations, the Executive Govt, of the 
Commonwealth entered into agree- 
ments with a co., engaged in the manu- 
facture & sale of wool tops. Each of 
these agreements was either an agree- 
ment to givo consent to a sale of wool 
tops by the co. in return for a share 
of the profits, called by the parties a 
“lioenoe fee/' or an agreement that the 
business of manufacturing wool tops 
should be carried on by the co. as agent 
in consideration of an annual sum from 
the Commonwealth, or a combination 
of both these agreements : — Held : 
apart from any authority conferred by 
an Act of Parliament of the Common- 
wealth or by regulations thereunder, 
the Executive Govt, had no power to 
make or ratify any of the agreements. 
— Commonwealth 6c Central Wool 
Committee v. Colonial Combing, 
Spinning & Weaving Co., Ltd. (1922), 
31 C. L. R. 421.— AUS. 


■y. Power to confer judicial powers.] 
— The powers which Jnoomo Tax 
Assessment Act, 1922-1923, by as. 44, 
50 & 51, purports to confer upon a 
Board of Appeal created under the 
Act are part of the judioial power of 
the Commonwealth, which under sect. 
71 of the Constitution can only bo 
vested in tho High Ct. or a federal ot., 
& a Board of Appeal not being such a 
ct., tho conferring of those powers is 
ultra vires tho Commonwealth Parlia- 
ment. — B ritish Imperial Oil Co., 
Ltd. v. Federal Comr. of Taxation 
( 1 925), 35 C. L. R. 422 ; 31 Argus L. R. 
129.— AUS. 

■x. Power to give appellate jurisdic- 
tion to High Court — Appeal from turn- 
federal court.] — The Commonwealth 
Parliament may confer upon the High 
Ct. jurisdiction to entertain an appeal 
from a ct. established by the Parlia- 
ment in a territory, notwithstanding 
that tho ot. so established is not a 
federal ct. within sect. 71 of the Con- 
stitution ; & jurisdiction to entertain 
an appeal from the Supreme Ct. of the 
Northern Territory is lawfully con- 
ferred upon tho High Ct. by Supreme 
Ct. Ordinance, 19 J 1-1922, s. 21, fir 
Northern Territory (Admiiiistmt ion) 
Act, 1910, s. 13 . — Porter v. R., Ex p. 
Chin Man Yee (1926), 37 V. L. it. 433. 
—AUS. 

■b. Discovery — Against State.] — Judi- 
niary Act, 1903-1920, s. 64, in so fur os 
it gives pltf., resident of one Stale, in 
an action against another State, the 
right to obtuin discovery of documents 
from, & to administer interrogatories 
to, dufts., is within tho legislative 
power of tho Common wealth Parlia- 
ment. — G riffin v. Suutii Australia 
(State) (1924), 35 C. L. R. 200 ; 31 
Argus L. R. 81.— AUS. 

■d. Immigration.] — Immigration Act, 
1901-1925, s. 8aa, is a valid exorcise of 
the power conferred by sect. 51 (xxvti) 
of the Constitution. — YiV Yateh, Ex p. 
WALftu, Re Yates, Ex p. Johnson 
( 1925). 37 O. 1,. R. 36 , [1926J Argus 
L. It. 46.— AUS. 

PART II. SECT. 3, SUB-SECT. 4.— 
B. (b). 

■f. Power to alter Federal award .1 — 
When an award has been made by tho 
Commonwealth Ct. of Conciliation & 
Arbn. pursuant to Commonwealth 
Conciliation & Arbn. Act, 1904-1921, 
the Parliament of a fStato cannot alter 
the terms of tho award, or confer or 
impose on tho parties to it- rightN or 
obligations which arc inconsistent with 
euob terms. — Clyde Engineering Co., 
Ltd. v. CownmN, Mrttkrs, Ltd. & 
Lever Brothers, Ltd. v. Pickard 
(1926), 37 C. L. It. 466 ; [19261 Argus 
L. R. 214.— AUS. 

PART II. SECT. 3, SUB-SECT. 4.— D. 

h i. Distribution of - divi- 

dends. ] — The tax imposed upon 
fluanoial cos. by Transvaal Provincial 
Ordinance 8 Of 1923, s. 3, of one 
shilling for each pound of dividend 
distributed after a certain date, is a 
direct tax intra vires tho Provincial 
Council under South Africa Act, 
b. 85 (1). — Johannesburg Consoli- 
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dated Investment Co., Ltd. v. 
Transvaal Provincial Administra- 
tion, [1925] App. 1). 477.— S. AF. 

h ii. Receipt of prem turns.] 

— Tho tax imposed by Tax Ordinance 
of 1923 (Transvaal) upon insurance 
cos., on premiums received, is a direct 
tax intra vires tho Provincial Council 
under South Africa Act, «. 85 ( I ). — 
Inland Revenue Comr. r. Royal 
Exchange Assurance Co., [1 925 J App. 

D. 223.— S. AF. 

k i. Proclamation of local anas. 1 

— Natal Provincial Ordinance 7 of 
1923, which confers on tho Administra- 
tor power to procluim local ureas & 
provides for tho election of committees 
to function therein, such committees 
being established with the Hole object 
of carrying out Public Health Act 36 
of 1919, & not of creating any form of 
local self-government, is ultra vins the 
lTovislonul Council under South Africa 
Act, s. 85 (6).— lHiriNuo Health Com- 
mittee V. JaDWAT, 11926J App. D. 113. 
— S. AF. 

k ii. municipal franchise.) ■ 

Ord. 19, 1924, s. 13 (!)■ H*ld : intra 
vires . — Abraham v. Durban Corfn. 
(1926), 47 N. L. It. 356.— S. AF. 

sk. Rhodisia Taxation oj tton-nsi- 
dents carrying on business wil/nn 
Urritory. J- Under the power conferred 
upon the legislature of Southern 
Rhodesia by tho Order in Council of 
189H. s. 35, it is intra tins for that 
legislature to levy a tax upon income 
accruing to a nou - 1 ‘esidout from a 
source not within tin* territory, where 
such nou-reNulc,nt carries oti business 
within the territory.— Rhodehia Kys. 
v. Comr. of Taxeb, 11925] App. 1). 
438.- -S. AF. 

PART II. SECT. 3, SUB-SECT. 4.— E. 

si. Croton grants. I — Crown Grants 
Act, XV. of 1895, which enacts that 
grants by the Crown of estates unknown 
to the law are not invalid, Ih not ultra 
vires the Indian legislat ure.~~ Heure- 
tajiy of State for Indja v. Ka.ja 
Pauthasarathy Aita Rao (1926), 
I. L. R. 49 Mad. 349.--IND. 


PART II. SECT. 4, SUB-SECT. 1.— A. 


o i. Whether presumed — Com- 

missioner with judicial powers.] — To 
appoint a comr. under Mining Act 
(Ont.), s. 123. & then invest him with 
powers exercisable by a superior ct., 
as that term Is to be understood in 
B. N. A. Act, is to enable the piovmoial 
authority in effect to appoint a judge 
of a superior ct., which is beyond its 

S ower; & it could not be presumed 
nat the Governor-General had given 
the provincial appointee a patent 
designating him a judge of a superior 
ct. — Re McLean Gold Miner, Ltd. v. 
A.-G., [1923] 1 D. L. It. 10 ; 54 O. L. It. 
573. — CAN. 


■m. Remuneration — Restrictions on.] 
-Held: Judges Act, K. S. C. 1906, 
b, 34, has no application to tho re- 
muneration of a judge whose appoint- 
ment to perform tho duty or service 
was made before tho enactment of that 
sect. — We Judges Act, 11 923] 2 D. L. R. 
604 ; 52 O. L. R. 105.— CAN. 



Cases 800a— 866a. English and Empire Digest Supplement. 


200a. Appointment — What constitutes.] — A.-G. 
fob Ontario v. A.-G. fob Canada, No. 181a, 
ante, 

200b. Rights of existing Judge — On constitu- 

tion of new court.] — Judicature Act, 1919, of 
Alberta, s. 6, requires for its working the 
appointment of two Chief Justices, one of the 
Appellate Div., & the other of the Tidal I)iv., 
of the Supremo Ct., & the fact that before 
the passing of the Act the Chief Justice was 
Chief Justice of the Supreme Ct. did not 
necessarily entitle him to be, or to be 
appointed, Chief Justice of the Appellate 
l)iv., A his non-appointment to that office 
did not constitute an infringement of any 
legal right to which he was entitled. — Scott 
v. A.-G. for Canada (1923), 40 T. L. R. 6, 
P. C. 

201. Add. Annotation : — Mentd. Rc Letters Patent 
No. 130,207 ; Re Carbonil Akt., [1924J 2 
Ch. 53. 


208. Add. Annotation : — Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 

234a. Court of civil judge of Secunderabad — 
Limitation of action.]-— Applt. sued resps. in 
the ct. of the civil judge at Secunderabad to 
recover money lent to a deceased relative. 
Both the borrower & the alleged surety 
& their representatives were residents in 
Hyderabad, in which the civil judge’s ct. had 
no jurisdiction. If the suit had been brought 
in the Nizam’s ct. at Hyderabad, it would 
have been barred by Stat. Limitations, but, 
in the Secunderabad ct. foreign residence 
Tsould be claimed by way of exemption from 
limitation. Judgment of the Resident at 
Hyderabad dismissing the suit affirmed, no 
part of the cause of action having arisen 
within the local limits of the ct. of the civil 
judge at Secunderabad. — Rai Bahadur 
Ban 8i dal Abirciiand v. Ghulan Mahbub 
Khan (1925), 42 T. L. R. 5, P. C. 


Part III. — Laws of the Colonies. 


238a. Rule of English law as to parliamentary 
control of revenue — Application in New 
Zealand.} — It is a principle of the British 
constitution, inherited in the constitution of 
New Zealand, that no money can be taken 
out of the Consolidated Fund into which the 
revenues of the State have been paid, except 
under a distinct authorisation by Parliament 
itself ; a payment made without that 
authority is illegal A ultra vires , A the money, 
if it can bo traced, can be recovered by the 
Govt. 

An agreement made in 1913 provided 
{inter alia) that the Minister of Railways of 
New Zealand, representing the Crown, should 
pay to applts. £7,500 when applts. granted a 
lease to R. A Co. The making of the agree- 
ment had been authorised by an Act of 1912, 
which empowered the Minister, without 
further appropriation, to pay to applts. out 
of the Public Works Fund such sum as might 
be payable in accordance with the agreement. 
Owing to an alteration in the scheme to 
which the agreement related, the Minister 
did not require applts. to grant the lease, A 
it. was not granted. Nevertheless the £7,500 
was paid by the Minister of Railways to 
applts. in 1914 out of a vote included in the 
Public Works Schedule to the Appropriation 
Act for the year, & the Controller A Auditor- 
General passed the sum os being so payable : 

Reid : as the lease bad not been granted I 
the payment of the £7,500 w as not authorised | 

PART II. SECT. 4, SUB-SECT. 2.— A. 

■n. Canada — District court.) — Except 
as to matters for which particular 
statutory directions provide other- 
wise, a district ct. has jurisdiction 
over persons & property throughout 
the province A may entertniu an actum 
irrespective of where within the pro- 
vince the cause of action arose, the 
property is situated, or dofts. reside. — 

Polar Aerated Water Works t\ 

Winnikofk, 11021 ] 3 W. W. 11. 370 ; 

62 D. L. It. 403 ; 17 Alta. L. It. 160.— 

CAN. 

so. Northern Ireland — Power to 
make order against “ neighbouring 


by the Act of 1912, A it was recoverable by 
the Govt. A could be deducted from a larger 
sum admittedly due to applts. — Auckland 
Harbour Board v. R., [1924] A. C. 318 ; 93 
L. J. P. C. 120 ; 130 L. T. 021, P. C. 

Annotation : — Refd. A.-G.r. G.H. tac W. ity. of Ireland, [10261 
A. C. 754. 

242. Add. Annotations : Refd. A.-G. lor Alberta 
v. Cook, ri920] A. C. 444 ; Halvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. V. 011. 

265a. Recognition of existing proprietary rights — 
Effect of proclamation. | — After a sovereign 
State has acquired territory, either by consent, 
or by cession under treaty, or by the occupa- 
tion of territory theretofore unoccupied by a 
recognised ruler, or otherwise, an inhabitant 
of the territory can enforce in the municipal 
cts. only such proprietary rights as the 
Sovereign has conferred or recognised. Even 
if a treaty of cession stipulates that certain 
inhabitants shall enjoy certain rights that 
gives them no right which they cam so en- 
force. The meaning of a general statement 
in a proclamation that existing rights will be 
recognised is that the Govt, will recognise 
such rights as upon investigation it iinds 
existed. The Govt, does not thereby re- 
nounce its right to recognise only such titles 
as it considers should be recognised, nor 
confer upon the municipal cts. any power 
to adjudicate in the matter. 

colonial statute.) — The custom whereby, 
w’hon marine insurance was effected 
through a broker, the broker & not the 
assured was liable to the underwriter 
for the premium, while the underwrite! 
was directly responsible to tho assured 
for the loss, was not so firmly estab- 
lished as part of the law of England in 
1702 that it was to bo deemed to have 
been introduced into Upper Canada b> 
32 Geo. 3, c. 1. — O’Keefe & Lynch of 
Canada, Ltd. t*. Toronto Insurance 
& Vessel Agency, Ltd., [1926] 4 
D. L. It. 477 ; 59 O. L. It. 235.— 
CAN. 


counties ” — Limited to counties in 
Northern Ireland.}— Under Grand Jury 
(Ireland) Act, 1830, s. 140, the 
expression ** neighbouring counties ” 
must be takou to mean 44 neighbouring 
counties ** in Northern Ireland. The 
jurisdictions respectively set up by 
Govt, of lroland Act, 1920, arc mutually 
independent & exclusive of each other 
W'ithln the respective areas. — Plumb & 
Oiut v. Fermanagh County Council, 
11923] 2 1. R, 64.— IR. 


PART III. SECT. 1, SUB-SECT. 1. 

239 i. Introduction of English law by 
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Applls. brought a suit for a declaration 
that they were proprietors of certain lands 
situated within territory which in 18(50 had 
been ceded to the British Govt, under a 
treaty : — Held : upon the facts, & applying 
the above principles, the suit failed. — 
Vajesingjt Jorav arsing ji v. Secretary of 
oiaijcj for India (1924), L. It. 51 Ind. App. j 
357, P. C. I 

i 

271a. YVltfa'ewardenk v. Jay\- I 


WAUDENE (1924), 91 L. J. P. C. 44 ; 132 L. T. 
161 ; 69 Sol. Jo. 793. 

290. Add. Annotation : Refd. Nadan v. R., [1926] 
A. C. 182. 

315a. — Limitation Act, 1623 (c. 16) — Extends 

to India.] — East Tndia Co. v. Oditchurn 
(1850). 7 Moo. l\ C\ C. 85 ; 5 Moo. Ind. App. 
43: 14 Jur. 253: 13 E. R. 811, P. C. 

Annotation s Folld. knmbo\o r. Mottichund 1853), 
Moo. J*. c c. l. Mentd. Bolgnto R. lb v. Sutton 


Part V. — Extradition and Fugitive Offenders. 

365. Add. Annotation .-—Mentd. 7»Y Paget, 7 Arp. Official Beceivor, [1927] 2 Oh. 85. 


Part VI. — Conflict of Laws— Colonial Judgments. 

366. Add. Annotation: Mentd. Employers’ Liability Asset*, r. Scdgv ick Collins (1926), 

95 L. J. K. B. 1015. 


Part VIII. — Property in Land 


369. Add. Annotation : — Mentd. Ontario & Minne- 
sota Power Co. v . R., [1925] A. C. 196. 

371. Add. Annotation : — Mentd. Ontario & Minne- 
sota Power Corv. R., [1925] A. C. 106. 

378a. Foreshore & bed of navigable river — 

St. Lawrence.] — The King, as representing 
the Province of Quebec, is the sole owner of 
the foreshore <te bed of the 8t. Lawrence 
River at the place where the Montreal 
harbour conirs. constructed works which 
necessitated the outlet of a sewer in the city 
of Montreal being changed. The Dominion 
statutes did not authorise the harbour corars. 
to take possession of the lands of the Province I 
of Quebec without compensation. — Montreal I 
Corpn. v. Montreal Harbour Comrs., 
Tetreault v. Montreal Harbour Comrs., 
A.-G. for Quebec v. A.-G. for Canada, 
[1926], A. C. 299; 95 J,. J. J\ C. 60; 134 
L. T. 578 ; 42 T. L. R. 98, P. C. 


378b. - Boundary between Canada & Newfound- 

land.] -The ellect of various Orders in 
Council, Proclamations, \ r Statutes being to 
give the Govt, of Newfoundland, not mere 
rights of inspection & regulation upon a lino 
of shore, but territory which became as much 
a part of the colony as 1 lie* island of New- 
foundland itself & was capable of being defined 
by metes A bounds: Held: the boundary 
between Canada A Newfoundland in the 
Labrador Peninsula was along the crest of 
the watersheds of the rivers flowing into the 
sea on the shore of Labrador, lie Boundary 
between Canada A Newfoundland in 
Labrador Peninsula (1927), 137 L. T. 187 ; 

T. L. H. 289, 1\ <\ 

381. Add. Annotation : Mentd. lie Ell wood, [ 1 927 J 
1 Oh. 455. 

390a. Land held under Discharged Soldiers' 

Settlement Acts— Eviction.]— IJ a person hold- 


PART III. SECT. 2, SUB-SECT. 1.— A. 

h 1. Mode of exclusion — Subject- 
matter covered by colonial legislation .} — 
The provisions, relating to fraudulent & 
preferential assignments, of Assign - 
ments Act, 1907, repealed in 1921, 
re-enaotod in 1922, & consolidated in 
Fraudulent Preferences Act, R. S. A. 
1922, constituted a complete code upon 
the subject which had the effect of 
excluding: Stat. 13 Eli*, c. 5, s.3, as to 
a penal aotion. — Connors v. Eon, 
119241 2 D. L.R. 09; 1 W.W. R. 1050; 
20 Alta. L. R. 205.— CAN. 

PART III. SECT. 2, SUB-SECT. 1.— B. 

mm (p. 464) i. — Applicable to 

Alberta .j— L amb v. Lamb, 11925] 4 
D. L. R. 526 ; L19251 8 W. W. R. 397 
—CAN. 

b (p. 465) 1. Applicable to 

India.} — The above Act extends to 
India, & applies to Hindoos & Mahome- 
dans as well as Euroj>eans, in civil 
actions in the Supreme Ct — Rucktma- 
boyk v. Lulloobhoy Mottichund 
(1852), 5 Moo. Ind. App. 234. — IND. 

PART VIII. SECT. 1. 

Hights of Dominion dt 

private person-~-Orant of land by pro- 


vince before confederation .] — Where pltf. 
claimed under a grant issued by the 

S rovinoe, In 1857, prior to confedora- 
on : — Held : the Crown, as repre- 
sented by the Dominion undoi H.N.A. 
Act, 1887, s. 91 (12), could not grant 
by licence power to erect a weir on 
private proportv. — Dllap v. Has pi v 
[1924] 3 D. L. It. 11 ; 57 N. S. It *H<. 
—CAN. 

e li. Indian Deserves — Indians 

not entitled to alienate by lease or salt - 
Right of Crown to recover possessum. |- 
R. v. MpMastkr, [1920] Exc*h. C It 
68.— CAN. 

sp. India — • Land held by Fust India 
Company.}— A village not permanently 
assessed was granted by the East 
India Co. in 1843 to tbo predectssoj 
of pltf. with a condition restraining ils 
alienation without the Govt.’s previous 
sanction: — Held: though the formal 
assumption of sovereignty in India by 
the Crown was only in 1858, yet the 
possessions were, as provided by the 
previous Charter Acts, held by the 
East India Co. only as the delegates of 
& in trust for the Crown. — Secretary 
of State for India v. Raja Partjia- 
•jaraThy App a Rao (1926), I. L. R. 49 
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PART VIII. SECT. 2. 

q i. Timber cut im Crown lands 

-Necessity for mat Ling.}— Hariuhon 
Bay Co., I,tt». v (Jujiiulr (1925), 35 
B. C. R. 498 -CAN. 

q li. Decision of Minister of 

Lari els. Forests dr Miras — Effect of.) — 
The decision of the above Munster in 
favour of the Issuing of a patent 1 h 
march an intimation that he will 
recommend such issue ; it is not a 
final adjudication <Sc dots not bind the 
Crown — Fi i /P atrick v. it, [19261 I 
1). L. R. 239 ; 59 O. L It 331 - CAN. 

r i. - Canal Ittsen'e, Ottawa .] — 

Held: legislation with respect to 

Ordnunee lands vested in the Province 
of Canada the lands comprised in 19 
Viet. r. 45, sched. 2, & an*' trust with 
whieh the lands were mpreHsed was 
put an end to ns to the lands under that 
schedule by such legislation, & 7 Viet, 
c. 1 1 gave power to sell any vacant 
land not required for military or canal 
purpose*, or foi the Ordnance Dept. — 
On aw a (Ci i v ) v. Grand Trunk Ry. 
Co., Or paw a (City) v. Ottawa & New 
York Ry. Co. (1920), 61 D. L. R. 337 ; 
50 O. L. It. 239.— CAN. 



Cues 380ft— 588a. English and Empire Digest Supplement, 


ing Crown land in South Australia under 
Australian Discharged Soldiers’ Settlement 
Act, 191 7, & amending Acts, fail to carry out 
the conditions laid down in his agreement 
with the Govt., he can be ejected without a 
judicial or quasi-judicial inquiry. — Laffer 


v. Gillen, [1927] A, C. 886 ; 06 L. J. P. C. 
166 “; 137 L. T. 701 ; 43 T. L. R. 694, P. C. 

391. Add. Annotations : — Apld. Sunmonu v. Disu 
Raphael, [19271 A. C. 881, Refd. Sobhuza II. 
v. Miller, [1926] A. C. 618. 


Part IX. — Judicial Committee of the Privy Council 


394. Add. Annotation : — Refd. Nadan v. R., [1926] 
A. C. 482. 

398a. Supreme Court of Palestine — Sitting as court 
of first instance.] — Jerusalem- Jaffa Dis- 
trict Governor v. Suleiman Murra, No. 
20a, ante . 

401. Add. Annotation ; -Refd. Nadan v. R., [1926] 
A. C. 482. 

405. Add. Annotations: — Mentd. St. Magnus the 
Martyr, London Bridge (1924), 41 T. L. R. 3 ; 
Oapt‘1 St. Mary, Suffolk v. Packard, [1927] P. 
289. 

445. Add. Annotation : — Refd. Nadan v. R., [1926] 
A. C. 482. 

465. Add. Annotation : — Apld. A.-G. for Alberta 
v. Cook, f 1926] A. V. 444. 

485a. Directly or Indirectly involved — Success- 

ful appeal rendering possible prosecution of 
claim for larger sum.] — Upon a dispute as to 
a contract for the sale of goods, arbitrators 
awarded Rs. 18,000 to petitioner & Rs. 3,900 
to resps. The award in favour of petitioner 
having been set aside, he brought a suit to 
set aside the award in favour of resps. The 
appellate ct. in India made a decree dis- 
missing the suit A refused to certify under 
Code of Civil Procedure, 1908, s. 110, that 
the case was a fit one for appeal to the 
Privy Council in that it would “ involve, 
directly or indirectly, some claim or question 
to or respecting property ” of Rs. 10,000, or 


upwards. Petitioner contended that he had 
a right of appeal under the above words of 
sect. 110, since if the appeal succeeded he 
could proceed with a suit, which had been 
stayed, claiming Rs. 81,000 damages under 
the contract : — Held : without defining the 
meaning of “ property ” as used in sect. 110 
petitioner’s claim upon the contract was too 
remote to be considered as being property 
indirectly involved, & his petition should be 
dismissed. — Udoychand Pannalal v. Guz- 
dar (P. E.) & Co. (1925), L. R. 52 Ind. App. 
207, P. O. 

490. Add. Annotations : — Mentd. Prager v. Blat- 
spiel, Stamp & Heacock, [1924] 1 K. B. 566 ; 
Poland v. Parr, [1927] 1 K. B. 236. 

501. Add. Annotation : — Refd. Nadan v. R., [1926] 
A. C. 482. 

525. Add . Annotation : — Refd. Nadan v. R., [1926] 
A. C. 482. 

526a. From Canadian court.] — Nadan v. R., 

No. 91a, ante. 

527. Add. Annotation : — Refd. Nadan v. R., [1920] 
A. C. 482. 

534. Add. Annotation : — Refd. Nadan v. R., [1926] 
A. C. 482. 

538a. Question of jurisdiction of colonial court — 
To issue mandamus to inferior court.] — The 
Supreme Ct. of Ontario has jurisdiction to 
mandamus a county ct. judges criminal ct. 
to try, according to the procedure provided 


PART IX. SECT. 4, SUB-SECT. 2. -A. 

448 i. General rule .] — Special loavo 
to appeal Hhould only bo granted whore 
the cam) involves matters of public 
intercut or some important question of 
law. — Hioincs v. City of Moose Jaw, 

( 1 925 ] 4 D. L. K. 326 ; (1925] 3 W. W. 
Jt. 399. — CAN. 

476 i. Leave ffranled on terms — By 
what eouri imposed,.] — Whore leave to 
appeal to the Privy Council Is granted, 
the conditions attached to such leave, 
ft the term** on which It is allowed, 
Hhould be loft to the Judicial Com- 
mittee. — S tevenson v. Florant, [1926] 
1 I). L. Jt. 601 ; 11920] S. C. K. 90. — 
CAN. 

477 i. Security — By whom 

allowed — -Pricy Council Appeals Act, 
R. S. O., 1914 (r. 64). s. 11.]-— McBride 
v . Ontario Jockey Club, Ltd., 11926] 
1 1). L. H. 743 ; 68 O. L. R. 207 — 
CAN. 

PART IX. SECT. 4, SUB-SECT. 2.— 
B. (a). 

483 iv. Partnership suit .] — 

Where leave to appeal to the Privy 
Oounoil waa applied for, petitioner 
contending that the decree involved 
a claim respecting property of Rs. 
10,000 within the meaning of Civil 
Procedure Code, 1908, s. 110 (2) - 

Held: It was the value of applt.'s share 
in the partnership that must be looked 
to, & not the value of the whole of the 
partnership property. — Nariman Rub- 


tomji Mehta v. Hasham Ismayal 
valad Haji Khamiba (1924), I. L. R. 
49 Bom. 149. — IND. 

483 v. “ Property " — Loss of 

trade goodwill.] — Where the result of 
a judgment was to destroy or prevent 
dofts. from trading by depriving them 
of goodwill & of trade names which 
they had hitherto used : — Held ; these 
were “ property " ; & as any of the 
matters in controversy was worth more 
than $4,000, tho matter was a 
4 ‘ pecuniary amount M exceeding that 
sum within Privy Council Appeals Act, 
h. 2. — Battle Creek Toasted Corn 
Flake Co. v Kellogg Toasted Corn 
Flake Co.. [19241 2 D. L. R. 1238 ; 64 
O. L. R. 629.— CAN. 


h ii. .] — On an application 

for leave to appeal to the Privy 
Council mesne profits subsequent to 
the date of the High Ct. decree cannot 
be taken into account in making an 
estimate of value under Civil Procedure 
Code, 1908, s. 110 (2 ). — Sesrgtri 
Shambhulingam v. Manjayya (1926), 
I. L. R. 60 Bom. 160.— IND. 


st. Not amount of 
ne or forfeiture under penal statute .] 
.. v. Regina Wink ft Spirit, Ltd. 
(No. 2). [1922] 2 W. W. R. 1166; 67 
D. L. R. 436.— CAN. 
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PART IX. SECT. 4, SUB-SECT. 8.— A. 

532 i. Not a court of criminal appeal. ] 
—The Judicial Committee will neither 
aooept nor share the responsibility for 


tho administration of criminal Justice 
in India, unless there has been some 
violation of tho principles of Justice or 
some disregard of legal principles. — 
Rustom v. R„ Randir Singh v. R. # 
Taba Singh v. R., Rhuda Harsh v. R. 
(1923), I. L. It. 48 Bom. 515.— IND. 

532 ii. .] — The power of the 

J udioial Committee to ontertain appeals 
from a lower ot. is not that of a ot. of 
criminal appeal, but as the Privy 
Oounoil advising the Sovereign with 
regard to the exeroise of the preroga- 
tive, whiph is a remnant of the powers 
of the Crown to interfere with tribunals 
of justioe, which do not exist in this 
country at all. There must be proof 
that there was no proper trial Sc that 
the forms of all j udioial procedure 
were disregarded, not only according to 
local ordinances, but according to the 
unvarying character which is common 
to all. — Hunmantrao v. R. (1924), 
1. L. R. 49 Bom. 456.— IND. 


PART IX. SECT. 4, SUB-SECT. 3.— 
B. (a). 

538 U. .] — R. v. Soott (No. 2) 

(1924), 57 N. S. R. 201.— CAN. 

538 Ui. Evidence in 

admitted .] — Held: the use made in 
evidence ot books ft documents found 
in the library of a suspected person 

S resented a question of ” great general 
: public importance.” — R. v MoLaoh- 
lax, [1984] 1D.L.R. 1109 : 42 dan. 
Grim. Oas. 86; 66 N. S. R. 649. — 
GAN. 



VoL XV1L — Dependencies, Oases 688a— 886, 


by Criminal Code of Canada, s. 827, a person 
against whom an indictment has been found 
by a grand jury for the county. The fact 
that no rules have been made as to the issue 
of a mandamus in a criminal matter does not 
preclude the Supreme Ct. from exercising its 
full powers. 

Special leave to appeal to the Privy Council 
was granted upon a petition alleging two 
grounds : (1) that the Supreme Ct. had not 
jurisdiction to issue a mandamus in the 
circumstances abovo referred to, & (2) that 
under the Criminal Code the persons indicted 
had not the option given by sect. 827 to be 
tried without a jury. Special leave was 
granted on the first ground ; the question 
whether the ^appeal could be entertained 


induce the Privy Council to give special 
leave to appeal. — Umra v. R. (1924), 41 
T. L. R. 86, P. C. 

569. Add. Annotations : — As to (1) Consd. CJmra v, 
R. (1924), 41 T. L. R. 86; Nadan v. R., [1926] 
A. C. 482. 

560. Add. Annotation : — Refd. Nadan v. R., [1926] 
A. C. 482. 

586a. Discretion of court below — Judicial Com- 
mittee will not Interfere — Though members 
of court below disagree.] — Under Civil Codo 
of Quebec, art. 189, a husband or wife may 
demand a separation on the ground of “ out- 
rage, ill-usage, or grievous insult ” ; & by 
art. 190 : “ The grievous nature &, sufficiency 
of such outrage, ill-usage & insult, are left 
io discretion of the ct., which, in 


special leave was given failed, & the second 
ground was merely a question of procedure 
& was not one upon which an appeal would be 
entertained. — A.-G. for Ontario v. Daly, 
[1924] A. O. 1011 ; 94 L. J. P. C. 21 ; 182 
L. T. 210 ; 40 T. L. R. 814, P. C. 

Annotation: — Refd. Nadan v. R., {10261 A. C. 482. 

588b. Question of procedure.] — A.-G. for Ontario 
v . Daly, No. 538a, ante. 

542. Add. Annotations : — Refd. Umra u.R. (1924), 
41 T. I 4 . R. 86; Nadan v. R., [1926] A. C. 
482. 

549. Add. Annotation: -Refd. Nadan t\ R., [19201 
A. C. 482. 

549a. — Nadan i\ it.. No. 9Ja, ante. 

549b. Misinterpretation of statute.] — 

The contention that in a criminal case a ct. 
in India has come to a wrong conclusion 
upon the interpretation of an Indian statute 
is not necessarily tantamount to an allegation 
of substantial & grave injustice such as to 


the parties.” In such a case the Judicial 
Committee will be 4 very reluctant to interfere 
with the discretion of the ct. below, even 
where there lias been a great difference of 
judicial opinion, unless it appears that there 
has been a miscarriage of justice. — Baldwin 
v. Baldwin (1922), 91 L. J. P. C. 208 ; 128 
L. T. 10, P. C. 

598. Add. Annotation : - Consd. fie Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 
58. 

606. Add. Annotation : Refd. Nadan r. B., [1926] 
A. C. 

608. Add. Annotation : ~ Refd. A.-G. of British 
Columbia v. A.-G. of Canada, [1924] A. C. 
222 . 

621. Add. Annotation : - Refd. Nadan v. It., [19261 
A. (*. 482. 

626. Add Annotation : Refd. Nadan r. B., [ 1926] 
A. C. 482. 


PART IX. SECT. 8, SUB-SECT. 1. 

606 i. Operation of 

Australian Judiciary Act , 1903.) — 

Judiciary Act, 1903-1920, 0 . 39 (2) (a), 
exclude** an appeal as of right to tlio 
Privy Council from a decision of tho 
Supreme Ct. exercising: Federal juris- 
diction. Sc given to the Higrli Ct. 
jurisdiction to entertain an appeal 
from such a decision. — Limerick S.S. 
Co. V. COMMONWEALTH OF AUSTRALIA 
(1924), 35 C. L. It. 09 ; 2 A S. It. N. S. W. 
293 ; 31 Argus L. R. 153.— AUS. 

PART DC. SECT. 8, SUB-SECT. 2. 

■b. Competency of appeal — From 
Divisional Court of Appellate Division. ] 
— No appeal lies, unless the case falls 
within Privy Council Appeals Act, 
R. 8. O., 1914 (o. 54), or unless leave 
to appeal is granted by the Judicial 
Committee. — Boland v. Canadian 
National Ry. Co., [19261 1 D. L. R. 
420 ; 68 O. L. R. 225.— CAN. 

q i. Necessity for.] — Ever since 

34 Geo. 3, o. 2, s. 36, now found, 
substantially unchanged, in Privy 
Council Appeals Act, R. S. O., 1914 
(c. 54), 0 . 2, tho right of appeal in 
cases falling within its terms has stood 
unchallenged. Sc no leave to appeal, 
either to be given by the Judicial 
Committee or by the ct. below, has 
been regarded as necessary. Alt) tough 
the Act is absolute in prohibiting an 
appeal in cases which do not fall within 
it, this does not deprive his Majesty 
of the prerogative right to grant leave 
to appeal In any case in which be sees 
fit to exercise that right. — McBride 
v. Ontario Jockey Club , Ltd., [1926] 
1 D. L. R. 743 ; 58 O. L. R. 267.— 
CAN. 

# I ■ - — 1— A T\T\lf nn ttowtnn 


been held liable for appiojximat* ly 
$7,000, appealed giving security only 
for $500 for (ho coh(h of the appeal. 
The appeal having been dismissed, 
applls. applied for a stay of proceedings 
pending a projected appeal to the 
Judicial Committee of the Privy 
Council Held : tho appliealinn as 
made could not be granted. — Fidelity 
PlIKNIX FlKK INSURANCE Co. OF NF.W 
York v. McPherson, 11925) 3 I). L. R. 
131 ; [1925] H. C. R. 104.— CAN. 

f 1. .] — An application for 

special leavo to appeal to the Privy 
Council, & even the granting of such 
leave, do not ipso facto operate as a 
suspension of proceedings in execution 
of the judgment rendered by tho 
Supremo Ct. of Canada.— Stevenson 
v. Florant, [1926) 1 I). L. R. 601 ; 
[1926] S. C. R. 90.— CAN. 

k (p. 498) 1. .}— (1) Leavo to 

appeal to tho Privy Council should not 
bo granted in a criminal case, but 
parties desiring to appeal should be 
left to their remedy by application to 
tho Privy Council for such leave. 

(2) Assuming the ct. to have power 
to grant leave to appeal, such leave 
should bo refused In any case not 
coming within the principles laid down 
in Re IHllet, No. 542, ante. — R. v. R. 
(1926), 46 Can. Crim. Cas. 367 ; 57 
N. H. R. 457.— CAN. 

•k. Appeals pending in Hvprcmc 
Court it before Privy Council- Stay of 
proceedings in Canadian appeal .] — 
Where, A. Sc B. being co-defts., A. had 
first inscribed an appeal for hearing in 
tho Supreme Ct. of Canada, & B. later 
on had inscribed an appeal to the 
Judicial Committee of the Privy 
Council, upon motion on behalf of B. 
tho proceedings on the first appeal were 

it.« nf 4-1... 


Pnvy Council upon JL’s appeal. — 
Ahhhridde v. S 11 \ VHR tV Hakrihon, 

[ 1 925 J 4 D. L. It. 10 IS ; [1925] S. CMS. 
091.- CAN. 

PART IX. SECT. 8, SUB-SECT. 3. 

p i. . I— A judgment 

of the High Cl. on the Appellate Side, 
granting probate to a person, In a final 
decree, from vtldch ail appeal licH to 
His Maiost-v in Council. — Vm.i.ahawmy 
H hltVAl n. L Sivaramav Skkvai (1926), 
1. L. JL 5 Pan. 1 19.— IND. 

a I. - From interlocutory judg- 
ments.] Appeals oil matteix intei - 
loeutoiy in their nature Hhould be 
allowed to be profeued to His Majesty 
in Council only when their decision 
will practically put un end to 1 lie litiga- 
tion be finally decide the rights of the 
pat tics.- -Biiauwati Da'ial v. Dhan 
Khun war (1925), I. L. li. 48 All. 329. 
—IND. 

639 ii. From order refusing to 

enrol It gal practitioner. ] — An order of the 
Iligh Ct. refusing to enrol a person ah 
a legal practitioner under Legal 
Practitioners Acts, 1879, is not one 
from which the High Ct. Iiuh juris- 
diction to grant leave to appeal to tho 
Privy Council. — /(c Miss (1922), 1. L. R. 
1 Pat. 590— IND. 

b i. Valuation of property com- 

pulsorily actjuired.] — Jn appeals in- 
volving the valuation of property in 
India, the Judicial Committee will 
entertain an appeal under Act XIX, 
1921, s. 2, uh to the value of property 
compulsorily acquired only upon 
questions of principle, including errors 
in appreciating or applying the rules of 
evidence, or the judicial methods of 
weighing evidence. — N owroji Rub- 
tomji Wadi a v. Bombay Government 
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Cams 640a — 714b. English and Empirf. 

640a. It merely advisory.] — Applta. 

claimed to deduct from the income on which 
they had been assessed a sum paid to under- 
writers on an issue of preference shades on 
the ground that it was “ expenditure incurred 
for making profits in their business ” within 
Indian Income Tax Act, 1918. The collector 
of taxes, the chief revenue authority, & the 
High Ct. successively decided against them. 
They then appealed to His Majesty in 
Council : — Held : on a preliminary objection, 
the decision, judgment, or order made by 
the High Ct. under Indian Income Tax Act, 
1918, s. 51, was merely advisory & not final, 
& the appeal to llis Majesty in Council was, 
therefore, incompetent. — Tata Iron & Steel, 
Co. v. Bombay Chief Revenue Authority 


Digest Supplement. 

(1923), L. R. 50 Ind. App. 212 ; 39 T. L. R. 
288, P. C. 

640b. — Order of High Court — On appeal from 

application to district Judge to file award.] — 
An appeal to the Privy Council lies under 
Code of Civil Procedure, 1908, s. 109, from a 
decree or final order of a High Ct. made upon 
appeal from an order of a district judge upon 
an application to him to file an award in ct. 
The appeal is not precluded by sect. 104 (2) 
of the Code ; that provision applies only to 
an appellate order of a district judge where 
the application has been made to a sub- 
ordinate judge, — Ramlal Hargopal v. Kis- 
hanchand (1923), L. R. 51 Ind. App. 72, P. C. 

662. Add, Annotation : — Refd. Nadan v . R., (1920] 
A. C. 482. 


Part XII. — Irish 

713. Add, Citation:— 21 L. 0. R. 419, C. A. 

A dd. A mint at ion : — Mentd. Campbell v. Poliak, 
[19271 A. C. 732. 

714. For the paragraph in the original volume 
substitute the following paragraph : — 

Transference of liabilities of British 
Government to Irish Free State.] — By agree- 
ments made in 1917, during the war with 
Germany, it was agreed between the British 
Govt. & reap, co., that the co. should make 
certain alterations in their railway lines in 
order to facilitate the carriage of coal from 
certain collieries for purposes connected with 
the war, the Govt, undertaking to reinstate 
the lines after the conclusion of the war. 

In 1922, Irish Free State (Agreement) Act, 
1922 (o. 4), & Irish Free State Constitution 
Act, 1 922 (session 2 ) (c. 1 ), were passed . At the 
date of the passing of these Acts the contracts 
with the Govt, were still executory : — Held : 
the effect of these Acts, & of the Orders made 
under them, was to transfer the liability under 
the contracts of 1917 from the British Govt, 
to the Govt, of the Irish Free State.- -A.-G. 


Free State. 

v. Great Southern & Western Ry. Co. 
of Ireland, [1925] A. C. 754 ; 94 L. J. K. B. 
772 ; 133 L. T. 5(18 ; 41 T. L. R. 576 ; 69 
Sol. Jo. 744, H. L. ; revsg . S. C. sub nom. 
Great Southern & Western Ry. Co. of 
Ireland v. R., [1924] 2 K. B. 450, C. A. 

714a. Effect of on Judgments Extension 

Act, 1868 (c. 54).] — The effect of Irish Free 
State Constitution Act, 1922 (session 2) 
(c. 1), s. 1, & art. 73 of the Schedule thereto, 
A of Irish Free State (Consequential Pro- 
visions) Act, 1922 (session 2) (c. 2), s. 1 (1), 
is that Judgments Extension Act, 1808, has, 
since Dec. 5, 1922, ceased to apply to the 
Irish Free 8 tilt e. — Banfteld v. Chester 
(1925), 91 \j. J. K. B. 805 ; 133 L. T. 623 ; 
41 T. L. R. 503 ; 69 Sol. Jo. 692, C. A. 

,] — See, also , No. 716. 

714b. Government of Ireland Act, 1920 (c. 67), 
s. 56 (6), Sched. VIII -Constitution of Irish 
Free State (Saorstat Elreann) Act, 1922 
(No. 1 of 1922), Sched. I, art. 78 -Right of 
transferred civil servants to compensation on 
retirement In consequence of change of govern- 


_ -.1 — The question of 

law involved need not be of general 
importance : it is sufficient if t hen* is 
a substantial question of law between 
the parti os. — Haohun vrn Prahat> 
. r. Part Alio ash Pkpitty C'omrs. 
(1927), 54 L. K. Ind. App. 12H. — IND. 

f ii. .1 — Delhi Cloi’H & 

General Mix/i** Co., Ltd. v. Delhi 
Income Tax Comus. (1027), 64 L. It. 
Ind. App. 421.— IND. 

f ill. Matter of general import- 

ance. 1 — Held : a orho wuh u lit one for 
appeal to the Privy Council, when* the 
question in dispute was of general im- 
portance, as the execution of docu- 
ments with an option of re-purchase 
was verv common Ac a considerable 
amount of litigation cnino before the 
cts. in connection therewith. — Jivan- 
oiri Guru Chamkioiri v. Gajanan 
Naray \n Path ah (1926), I. L. K. 50 
Bom. 763. — IND. 


PART IX. SECT. 8, SUB-SECT. 4. 

k (p. 503) 1. Judge* 

equally divided .] — The Ct. of Appeal 
granted leave to appeal to the Privy 
Council from a decision of the Ct. of 
Appeal reversing an order for a new 
trial, the verdict of the jury being for 
more than £500, 6c the judges, including 


the trial judge, being equally divided. 

- Trkmain i>. Manawatkk Drainage 
Bo\R1>, 1 1926] N. Z. L. B. 416.— N.Z. 

sm. Irish Free State — heart to appeal 

U7irn granted. )— The general prin- 
ciples gONernlng applications for leave 
to appeal stated. — Hi hi. r. M’Kewa. 
“ Freeman's Journal” r. Ferns trow 

Trakslirkri.” fl 026] 1. it. 402. — IR. 

Bn . .] — Leave to 

appeal refused. — OVallxghix r. 
O’SULLIVAN, 11926] 1. K. 5b0. — IR. 

j — fc v, rf also. No. 

715. 

PART XII. 

714 I. Irish Free State Const itution 
Jet, 1922 (session 2) (c. 1) — Transfer- 
ence of assets oj British Coi'emmcnt to 
Irish Free State.] — Held : a debt due 
to the Land Commission, although 
Incurred in 1922, was an “ asset ” that 
had lu**n trar^ferrod from the former 
Go\t. of the United Kingdom of Great 
Britain & Ireland to the Govt, of the 
Irish Free State . — Re Maloney, 11926] 
I. It. 202.— IR. 

714 ii. Effect on jurisdiction of 

existing courts — Pending establishment 
of courts for Irish Free State.] — R. v. 
Wicklow Couvty Court Judge, 
H924] 2 I. R. 139.— IR. 


at. Irish Free State ( Agreement ) 
Art. 1922 (c. 4 )— Effect on Companies 
Acts.}— On petition by a shareholder 
for the compulsory winding up of a co. 
as an unregistered eo. : — Held : not- 
wit hstanding the provisions of the above 
act & of the Orders thereunder, tho 
Cos. Acts remain m full force until 
revoked or altered by a competent 
legislature, & the cts. of Southern 
Ireland had no jurisdiction to mako 
tho order . — Be Porta rlington Elec- 
tric Light & Power Co., Ltd., [1922] 
J I. It. 100.— IR. 

tw. Power of Oireachtas.] — Within 
tho whole area of the Irish Free State, 
tho Oireachtas is a free Sc unfettered 
legislature, Sc thero is nothing in tho 
treaty, the constitution, or the Bt&tuio 
confirming them, to limit tho power of 
the Oireachtas to authorise the 
detention of untried persons. — R. 
(O’Connell) v. Hare Park Camp 
(Military Governor), 11924] 2 I. R. 
104.- -IR. 

•z. Public Safety ( Powers of 

Arrest <£r Detention) Temporary Act 
(I. F. S .), 1924 — Intra vires.] — R. 

(O’Connell) v. Hake Park Camp 
(Military Governor), T1924] 2 I. R. 
104. — IR, 
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ment.] — Wioo r. A.-C3. of Irish Free Statu, 
[1027] A. C. 674 ; 96 Jj. ,J. P. C. 88 ; 137 
L. T. 460 ; 43 T. L. K. 157. P. C. 

715. After this case add “ Sec, also, cases in Part 
XX., Sect. 8, sub-sect. 4, ante. ” 


716. Add. Citations [1924] 1 K. B. 214 ; 03 
L. J. K. B. 331 ; 130 L. T. 269. 

Add. Annotation : — FoUd. Banfield v. Chester 
(1925), 94 L. J. K. B. 805. 


Notes on Canadian Constitutional Cases 

(Vol. XVII., p. 508). 

Cases coming under this head decided since the publication of the original volume have been 

included on pp. 453-460, ante. 
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C MW 188 -866 


English and Empire Digest Supplement. 


DESCENT AND DISTRIBUTION. 


Part IV. — Descent of Real Estate. 

183. After this case insert “ — — Liability to legacy 

duty.] — See Estate & Other Death Duties, 134 &. Construction of anoient customary — 
Vol. XXI., p. 68, No. 377.” “ Nepos.”} — Whitlock v. Whitlock (1924), 

133a. 8. P. Lock v. Lock (1710), 2 Verm 666 * 23 40 T. L. R. 666, D. 0. 

E. R. 1035. 


Part V. — Distribution of Personal Estate. 


165a. Subject to Interest of posthumous child.] 

— Distributory share vests on the intestate’s 
death, but not so as to exclude a posthumous 
child. — Edwards v. Freeman (1727), 2 
P. Wms. 435 ; 24 E. R. 803, L. O. 

Annotation h • — Folld. Wallis v. Ifodson (1740), Barn. Ch. 

272. Refd. Villur v . Gilbey, 119071 A. C. 139. Mentd. 

Kvolyn v. Evelyn (1731), 2 P. Wins. 659 ; Morris v. 

Burroughs (1737), 1 Atk. 399; Green v. Ekins (J742), 2 

Atk. 473 ; Parsons v. Parsons (1744), 9 Mod. Pep. 464 ; 

Elliot v. Collier (1747), 3 Atk. 526 ; Boyd v. Boyd (1867), 

L. R. 4 Eq. 305 ; Taylor v. Taylor (1875), L. It. 20 Eq. 

155 ; Re Blockley, Blockley tJ. Blockley (1885), 29 Ch. I). 

250 ; Re Ford, Ford v. Ford (1901), 46 Sol. Jo. 51. 

165b. .] — J. \^. died intestate in 1724, 

& left issue T. W. who died within a week 
after his father, & his wife enceinte, & on 
May 20 following pltf. was bom ; she is 
entitled to her share under the Statute of 
Distributions, as much as if she had existed 
in his lifetime. — Wallis v. Hodson (1740), 
2 Atk. 114 ; Barn. Ch. 272 ; 26 E. II. 472, 
L. C. 

Annotations : — Folld. Burnet v. Mann (1748), 1 Ves. Sen. 

156 ; Thellusaon v. Woodford (1799), 4 Ves. 227. Refd. 

Thellusson v. Woodford (1805), 1 Bos. & P. N. R. 357 ; 

Villar t>. Gilbey, [1907 J A. C. 139. 

165c. .] — A child en ventre 8a nu're may 

take under the Statute of Distribution. — 
Thellusson v . Woodford (1799), 4 Ves. 227 ; 


31 E. R. 117, L. C. affd. (1806), 1 Bos. & 
P. N. Ii. 367, H. L. 

Annotations : — Refd. Blackburn v. Stables (1814), 2 Ves. & 
B. 367 : Re Burrows, CJoghorn v. Burrows, [1895] 2 Ch. 
497 ; Re Wilmer’s Trusts, Moore v. Wingfield, [1903] 1 
Ch. 874 ; Villar v. Gilbey, H907] A. C. 139. Mentd. 
Godfrey v. Davis (1801), 6 Ves. 43 ; St. Paul’s v. Morris 
(1804), 9 Ves. 316 ; Underhill v. Horwood (1804), 10 Ves. 
209 ; Beard v. Westcott (1813), 5 Taunt. 393 ; South- 
ampton v. Hertfoid (1813), 2 Ves. & B. 54 ; Cftdell v. 
Palmer (1833), 10 Bing. 140 ; Doe d. Winter v. Perratt 
(1843), 6 Man. & G. 314 ; Cooke v. Turner (1844), 14 Sim. 
218 ; Nightingale v. Goulboum (1848), 2 Ph. 594 *, 
Egerton v. Brownlow (1853), 8 State Tr. N. S. 193 ; Langdale 
v. BrlggH (1856), 8 Do G. M. & G. 391 : Turvin v. Newoome 
(1856), 3 K. & J. 16; Thellusson v. Rendlesham (1869), 7 
H. L. Cas. 429; Eastern Counties, etc. Cos. v. Marriage 
(I860), 9 H. L. Cas. 32 ; Income Tax Special Purposes 
Comrs. v. PoniBol, [1891] A. C. 531 ; Re Stamford & 
Warrington, Payne v. Grey, [1911] 1 Oh. 255. 

See , now?, Administration of Estates Act, 
1925 (c. 23), ss. 47 (1), 55 (2). 

173. Add. Annotation: — Consd. Be Jones, Johnson 
v. A.-G., [1926] Ch. 340. 

180. Add. Annotation Refd. Be Bower Williams, 
Ex p. Trustee, [1927] 1 Ch. 441. 

181. Add. A nnotation : — Consd. Be Bower Williams, 
Ex p. Trustee, [1927] 1 Ch. 441. 

187. Add. Annotation : — Consd. Re Bower Williams, 
Ex p. Trustee, [1927] 1 Ch. 441. 

266. Add. Annotation : — Consd. Be Merrall, 
Greener v. Merrall, [1924] 1 Oh. 45. 


PART I. 


3 W. W. It. 737. — CAN. 


& Cooke, [1925] 1 1. R. 201.— IR. 


•a. Marriage Ordinance , 1884, of 

Southern Nigeria , ss. 38, 39 — Con - 
str action .) — Martins v. Fowler, [1926 J 
A. O. 746; 95 L. J. P. C . J89; 135 
L. T. 582. — NIGERIA. 


PART III. SECT. 1. 
gb. *' Devolve ” — Local Registration 
of Title Act , s. 84.] — M'Donnell v. 
Stenson, 11921] 1 I. R. 80.— IR. 

to. .] — Collins v. Collins, 

[1924] 1 I. R. 72.— IR. 

PART IV. SECT. 1 

h i. .] — Maclean & Graham v. 

Smith & Mackintosh, [1927] N, 109. 

— IR. 

h ii. who are.) — Lee v. Brans- 

COMBE (1925), 52 N. B. R. 239. — CAN. 

tf. Effect of Dominion Land Titles 
Act. 1894 (c. 28), s . 3.] — Re Jensen 
(A lfa.), £1927] 1 i>. L . It. 76 ; [1920] 


PAHT V. SECT. 3, SUB-SECT. 2. 

sk. Effect of charge.) — Held : tho 
widow ii not entitled to any portion 
of tho real estate in specie. — Cunning- 
ham v. Cunningham, [1920] 1 1. R. 119. 

—“IR. 

tl. S . P . Dunicanv. Dunioan, [1920] 
1 1. U. 212.— IR. 

PART V. SECT. 3, SUB-SECT. 3.— A. 

213 I. Covenant to secure payment of 
sum of money — Satisfaction pro tanto. ] — 
F. on Ids marriage executed a bond, 
whereby, in the event of his death in 
tho iifetimo of his wife, a sum of money 
was to be paid to two trustees in trust 
for his wife. F. predeceased his wife, 
intestate & without issue : — Held : the 
sum secured by the bond was to be re- 
garded, in the absence of evidenoe of 
any other intention, as satisfaction pro 
tanto of the widow s share of her hus- 
band’s estate. — Mathews v. Donegan 


PART V. SECT. 4, SUB-SECT. 1. 


229 v. .1 — Tho words '* child or 

children of a deceased brother or 
sister ” in Intestate Suooesslons Act, 
R. S. A., 1922 (c. 143), s. 7 (2), mean 
issue in the first generation only, & do 
not include grandchildren or more 
remote descendants. — Re Emsle\ 


(Alta.), [1925] 1 W. W. R. 816.— CAN. 

a i. .h-Ueld : such child 

not entitled in Saskatchewan to share 
in the estate of the father dying 
intestate & domiciled in Saskatchewan 
before the coining into foroe of Adoption 
of Children Act, 1922 . — Burnfiel v. 
Burnfiel, [1926] 2 D. L. R. 129 ; 
11926] 1 W. W. R. 657 ; 20 Saak. L. R. 
407 .—CAN. 


PART V. SECT. 6. 
gp. Not widow of only brother pre- 
deceasing intestate.) — Re Henderson, 
[1926] 2 D. L. R. 536.— CAN. 
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Part VII. — Escheat 

285 . Add . Annotation : — Mentd. Re Ellwood, [1 927 j 
1 Ch. 465. 

282 . Add, Annotation: — Held. Re Deloitte, 

Griffiths v. Deloitte, [1026] Ch. 66. 

306 . Add . Annotations : — Mentd. The Garlgartli, 
The Otarama, [1927] P. 93; Lagan Naviga- 
tion Co. v . Lambeg Bleaching, Dyeing & 
Finishing Co., [1927] A. C. 226. 

311 . Add. Citations .-—[1924] 2 Ch. 19 ; 93 


and bona vacantia. 

L. J. Ch. 483 ; 130 L. T. 800 ; 68 Sol. Jo. 
419. 

329. Add. Annotation : — Held. Re Cullum, Mercer 
v. Flood, [1924] 1 Ch. 540. 

344. Add. Annotation : — Mentd. Ormond Invest- 
ment Co. v. Betts, [1927] 2 K. B. 326. 

345. Add. Annotation : — Mentd. A.-G. for Ontario 
v. Mcliean Gold Mines Co. ( 1 926), 95 L. J. P. C. 
217. 


PART V. SECT. 9. 

273 iv a. 8. P. Re Jensen (Alta.), 
(1927) 1 D. L. R. 76 ; [19263 3 W. W. R. 
737.— CAN. 

PART VII. SECT. 1, SUB-SECT. 3. 

it. Land in Alberta granted by 


Crown .] — Western Trust Co. & 
Trusts & Guarantee Co., Ltd. 6c 
A.-G. for Canada & A.-G. for 
Alberta, [1926] 1 D. L. R. 924 : 
[1926] 1 W. W. R. 337 ; 22 Alta. L. R 
186— CAN. 


PART VII. SECT. 2, SUB-SECT. 2. 

■w. Personal property in Alberta .] — 
Western Trust Co. Sc Trusts & 
Guarantee Co., Ltd. & A.-G. for 
Canada. Sc A.-G. for Alberta, [1926] 
1 D. L. R. 924 ; [1026] 1 W. W. R. 
337 ; 22 Alta. L. U. 186.— CAN. 
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DISCOVERY, INSPECTION, AND INTERROGATORIES. 

Part I. — In General. 

10. Add . Annotation : — Montd. Lapish v. Braithwaite, [1925] 1 K. B. 474. 


Part II. — Discovery of Documents. 


99. Add. Annotation : — Ax to (2) Apld. Cavendish 
v. (Cavendish (1925), 42 T. L. It. 134. 

126. Add. Annotation : — Folld. Seddon v. Com- 
mercial Salt Co. (1924), 6 9 Sol. Jo. 159. 

127. Add. Annotation : — Overd. Seddon v. Com- 
mercial Salt Co., 1 1925 J Oil. 187. 

127a. — - - — .] — By an underlease lands <fc works 
were demised to the first defts. for the term 
of twenty-one years less one day. The under- 
lease contained a covenant by these defts. 
that they would not assign, transfer or part 
with possession of the demised premises or any 
part thereof without the consent of the under- 
lessor, & that in case of the breach of such 
covenant it should be lawful for the under- 
lessor to re-enter upon the demised premises, 
& that thereupon the demise should absolutely 
determine. 1’ltf., the purchaser of the 
reversion on the underlease, brought an action 
to recover possession of the premises. By 
his statement of claim ho alleged that the 
first (lefts., in breach of their covenant, had 
transferred, underlet or parted with the 
possession of the premises to the second defts., 
A; /or the third defts. By their respective 
defences defts. traversed the allegations in 
the statement of claim. On a summons t aken 
out by pltf. asking that the second defts. 
might be ordered to lile a full At sufficient 
affidavit of documents, the judge, consider- 
ing himself bound by Powis {Earl) v. A J cgus, 
No. 127, made the order asked for:— Held : 
there was one issue only between pltf. At the 
three (lefts., namely, whether the under- 
lease, subject to which pltf. as he alleged 
derived liis title to the possession of the 


land in question, was still subsisting or had 
been determined by the exercise by pltf. of 
his right of re-entry, & that being so, the 
weLl -established rule that the ct. would not 
assist a forfeiture by ordering discovery of 
documents applied, & the order made against 
the second defts. must be discharged. 
Powis {Earl) v. Negus , No. 127, overd. — 
Seddon v. Commercial Salt Co., Ltd., 
[1925] Ch. 187; 94 L. J. Ch. 225 ; 132 

L. T. 437 ; 09 Sol. Jo. 159, C. A. 

171. Add. Annotations: — As to (2) Consd. Soviet 
Kepublics Union v. Belaiew (1925), 42 T L. R. 
21. Refd. Buff Development Co. v. Kelantan 
Government, [1924] A. C. 797. 

238. Add. Annotation : — Refd. Tecalemit v. Kx.- 
A-Gun (1920), 11 H. P. C. 02. 

242. Add. Annotation: — Consd. Godman v. Times 
Publishing Co., [1920J 2 K. B. 273. 

279. Citations : — For “ Bitt. Prac. Cas. 1 ” read 
“ Butt. Prac. Cab. 13.” 

324. Add. Annotation : — Consd. Godman v. Times 
Publishing Co., [1920] 2 K. B. 273. 

373a. .]- -The City of Baroda, No. 

874a, post. 

378. Add. Annotation Mentd. lluyton & Roby 
Gas Co. v. Liverpool Corpn. (1925), 42 T. L. R. 
110 . 

379. Add. Annotation : — Mentd. Parkinson v. 
College of Ambulance At Harrison [1925] 
2 K. B. 1. 

394. Add. Annotations : — As to (2) Folld. The 
Hopper No. 13, [ 1925] P. 52. Apld. The City 
of Baroda (1920), 134 L. T. 576. 


PART II. SECT. 4, SUB-SECT. 1. 

130 iV. .] — BaII.IK t>. INULIH A 

Co.. Ltd. A Jamison, 1 1 2 0 ] N. 63. — 

1R. 


PART 11. SECT. 6, SUB-SECT. 1. 

•e. Not till 'issues defined.] — -When 
it is necessary, before an order for 
discovery can bo made, that certain 
questions in the suit should llrst bo 
decided, the proper order to make is 
that the suit should bo sot down for the 
Bottloment of tho issues. The judge 
will then be iu a position to decide Inch 
of the issues are necessary to bo deter- 
mined before the quest iou of inspect iou 
or discovery can be decided. — E aule 
Star & British Dominions Insurance 
C o. t. PiNANATH (1922). 1. L. li. 47 
Bom. 509. — 1ND. 


PART II. SECT. 9, SUB-SECT. 4. 

p i. *' Pleadings <£' proceedings ” 

in specified action.] — Isitt A; Isitt r. 
Hammond & National Resources 
SBC. Oo. (1924), 31 B. C. R. 133.-- 

CAN. 


PART II. SECT. 9, SUB-SECT. 5. 

370 iii. .]— When iu un affidavit 

of discovery privilege is claimed in 
respect of any document or documents, 
such document or documents must be 
specified individually in the schedule 
attached to the uffiaavit of discovery, 
A: not Referred to as boing included 
among others contained in a bundle. — 
Rushrrookk t>. o ’S ullivan & Hiber- 
nian Fire Insurance Co., Ltd., 11920] 
1. It. 600 ; 69 1. L. T. 161. — IR. 


370 iv. .] — Where privilege is 

eluimed with respect to documents 
deponent is not. required to dcseiibe 
the documents m such a manner at. 
would disclose tho nature or parti- 
culars of such documents. “ A bundle 
of documents marked * A * & nmuliering 

1 to 160, all of which documents were 
initialled by this deponent,” is a 
sufficient identification of tho docu- 
ments. — C ampbeu. v. Woods, Irmie & 
Thi: Canadian Press (Alta.), [1926] 

2 1). L. U. 806 ; 11926] 2 W. W. R. 99. 
-CAN. 


PART II. SECT. 10. 

385 iv. Where deft. 

468 


obtained an order for discovery, & m 
the affidavit of discovery it was sworn 
on behalf of pltf. that a document in his 
possession related solely to pltf.’s case 
A did not support deft.’s case. & the 
Supremo Ct. had refused an application 
by deft, for inspection of the document : 
— Held: on the evidence there was no 
substantial ground upon which to base 
a conclusion that tho statement in the 
affidavit was made erroneously or under 
o misconception of the character of the 
document, & the application was pro- 
perly refused. — Smith, etc. v. Sunday 
Times (1923), 31 C. L. R. 552.— AUS. 

388 i. Claim of privilege.] — 

Where an affidavit sets out positively & 
definitely that privilege is claimed for 
certain documents, on the ground that 
they arose out of negotiations carried 
on “ without prejudice,” that state- 
ment cannot be contradicted by 
uffida\its or material from the other 
side ; but it can bo attacked or 
impugned only by some admission or 
qualifluation coming from that side. — 
Black v. Ocean Accident 
Guarantee Co. (Man.). [1926] 2 

D. L. R. 986 ; [1926] 1 W. W R. 883 - 
CAN. 
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456. Add . Citations : — 93 L. J. K. B. 169; 
L. T. 139 ; 16 Asp, M. L. C. 236. 


130 468. After this ease add “ For form of order for 

production of ship’s papers, see R. S. 0. 
(No. 1), 1915, r. 11.” 


Part III.- - Production and Inspection. 


494. After this case add “Receiver & manager 
appointed by debenture-holders— Liability to 
produce.] — See Companies, No. 5007a, ante." 

539. Add. Annotation : — Refd. Godina n r. Times 
Publishing Co., [1926] 2 1C. B. 273. 

555a. .] — In an action oi slander imputing 

to pltf. that he was the writer of a scandalous 
letter reflecting upon deft., the latter in one 
of Ills pleas set forth the letter A justified tin* 
words spoken : — Held : pit f. should inspect 
tlie letter with witnesses, in order that he 
might be prepared at the trial to show that 
it was not in his handwriting.- Curtis r. 
Oitrtis (1833), 3 Moo. A S. 819. 

714. Add. Annotation : — As to (1) Dlstd. Tin* Cit \ 
of Baroda (1920), 134 L. T. 570. 

805a. .] — Completed drafts of documents 

[settled by counsel ) in support of an applica- 
tion for the fiat of the A.-G. to counterclaim 
for revocation of a patent are privileged 
documents, & defts. arc not bound to produce 
them for inspection by pltfs. — Yiuneron- 
Dahl (British & Colonial), Ltd. v. Pettit 
(1925), 69 Sol. Jo. 693 ; 42 R. P. C. 431. 

823. Add. Annotation : — As to (1) Apld. The CO} 
of Baroda (1926), 134 L. T. 570. 

874a. — - — — Pltfs. claimed for short de- 

livery of certain parcels ol bristles, in respect 
of which they were holders of bills of lading, 
loaded at Shanghai upon defts.’ steamship. 
Defts. denied liability alleging that the loss 
was due to pilferage by an organised band oi 
thieves. Defts. had (ailed for reports Irom 
the first, second, third, A fourth ollicers of 
the steamer, in order to investigate the 
question of the management of the vessel A 
the conduct of their ollicers in the prevention 
of theft, which reports were in clue course 
obtained through defts.’ agents in China. 
Defts. claimed that, these reports were 


privileged from discovery: Held: (1) the 
reports were not privileged. (2) Observa- 
tions upon the form A contents of an affidavit 
claiming privilege from discovery for de- 
ponent's documents. The City ok Baroda 
(1920), 131 L. T. 570 ; 70 Sol. Jo. 1014 , 17 
Asp. M. L. C. 27. 

891a. .] — In obedience to general instructions 

issued by the Port of London Authority to 
the masters of their vessels that, in the event 
of a casualty, the circumstances of the 
occurrence were to be reported on a printed 
form supplied for the purpose, the master 
of one of the Authority’s dredgers reported 
the details of a collision with a sailing barge 
bolonging to pltfs. The form was headed, 
“ Confidential report for the information 
of the Authority’s solr. . . The report 
was sent to the master’s superior officers, 
who passed it on to the manager of the 
Authority's insurance department, &• he in 
turn sent it to the soles, who acted for the 
Authority's underwriters. Pltfs. contended 
that the report must be produced : — Held : 
there having been a collision it was to bo 
anticipated that there would be litigation, A 
Jilt hough the report went through various 
hands, it was made for the purpose of being 
put. before the soles. ; the report therefore 
complied with the tests laid down by 
Buckley, L.J., in liirmmyhum <&' Midland 
Motor Omnibus Co. v. London A North 
Western lly. Co., No. 394, ante, A was privi- 
leged from production. - The Hopper No. 
13, |1925] P. 52 ; 94 L. J. P. 45 ; 132 L. T. 
730 ; 41 T. L. R. 189 ; 10 Asp. M. L. C. 473, 
D. C. 

Annotation Distd. The City of J hi rod a ( 1920), i:tl L T. 

576. 

905. Add. Annotation : Refd. The Hopper No. 13, 

[ 1 925 J P. 52. 


PART III. SECT. 5, SUB-SECT. 1. 

r i. .] — In an action on a 

policy of insurance against liabilit j foi 
damages, to recover the amount of a 
judgment which the insured had paid 
be which had been recovered against 
them in an action in which the insur- 
ance co. had conducted the defence *- 
Held: pltfs. wore entitled on dih- 
covery to know all that was done by 
the insurance co. in defending the 
action A to face all papers & documents 
connected therewith, & also were en- 
titled to tho benefit of all investiga- 
tions made, & opinions obtained, by t he 
co. — 'W illiams v. London Guarakii e 
A Accident Co., Ltd., [1925] J 
W. W. H. 1023.— CAN. 

PART III. SECT. 5. SUB-SECT. 5.- F. 

sf. General rule.] — In the case of 

} >ublic documents there is a common 
aw right of inspection, but that right 
must necessarily he exercised within 
certain limits. The right ought to 
be restricted to those persons who 
can prove themselves to be interested, 


A there ure documents which, for 
reasons of Slate, ought, not to la* 
disclosed. — Hr FnzoEUAl.D, 1 1925 J 1 
J. It. 42. --IR. 

sj. it ‘ef/istcr of liilvh to land lent undtr 
Loral Hcyistration of Title (Ireland) 
Art, 1891 (c. 06). J— Tho above register 
Is a public register, A the documents 
kept in tho ollico for registration of 
titles are public document s.— He Frrz- 
OKUW.D, [1925 J 1 I. Jl. 42 - IR. 


PART III. SECT. 0. 

oi. - - May he ditrjtcnmd with ] 
The muster lias jurisdiction to provide, 
ui un order for directions which calk 
* for the production of documents, thut 
“ the service of n notice to produce 
such documents l»e dispensed with & 
thut the service of a copy of this order 
upon the soirs. of the respective panics 
shall have the same effect uh the 
service of a notice to produce.”* 
Hoyal Trust Co. v. Canadian I’ac ii ic 
Rv. Co.. [1925] 4 1) L. If. 772 ; 11925] 
3 W. W. It. 571.— CAN. 


PART III. SECT. 9, SUB-SECT. 1. - 
C. (b). 

807 ii. Letter included in - Nat 

prnnlcyed.]- IVIoi i ATT i». 11 a no a it, 

[1923] N. /. L. If 448.- N.Z. 


PART III. SECT. 9, SUB-SECT. 1. 

F. (a). 

856 i. No prtnileui - Lit iuat ion not 
contemplated. I— SMITH v. C. N. If\. 
1 1926] 2 D. L If. 372.- CAN. 


PART III. SECT. 9, SUB-SECT. 1. 

F. (b) ii. 

b i. S. J\ Stepp i:\hon v. E. I). be 
B.C. It. (Alta.), [1926] 2 D L. K. 380 - 

CAN. 

e ii. Hi ports at claims aumf.] - 

Stephenson v. E. J). be 13. C. R. 
(Alta.), [1926] 2 13. L. It. 680.— CAN, 

886 ii. .] — Laurenhon v. Wel- 

dinoton Cjiy Corpn., [1927 J N. Z. 
L If 510. N.Z. 
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1144. Add. Citation : — 1 Leach, 300, n. 

Add. Annotation : — Refd, R. v. Blworthy 
(1807), 37 L. J. M. O. 3. 

1197. Add. Annotation : — Retd* Seddon v. Com- 
merciaTSalt Co., [1925] Ch. 187. 

1198. Add. Annotation: — Refd. Waterhouse v. 
Barker (1924), 132 L. T. 15. 


1212. Add. Annotation : — Cousd. Isaacs v. Cook, 
[1925] 2 K. B. 391. 

1218. Add. Annotation: — Consd. Isaacs v. Cook, 
[1925] 2 K. B. 391 

. Add. Annotation : — Mentd. Be Southerden, 
Adams v. Southerden, [1925] P. 177. 


Part IV. — Interrogatories. 

1814. Add. Annotation: — As to (1) Consd. Suther- 1345. Add. Annotation : — Mentd. Jarvis v. Surrey 
land v . British Dominions Land Settlmt. County Council, [1925] 1 K. B. 554. 

Corpn., [1926] Ch. 746. 

1848, Add. Annotation : — Mentd. Jarvis v. Surrey 1360. Add. Annotation : — Mentd. Soviet Republics 
County Council, [1925] 1 K. B. 554. Union v. Belaiew (1925), 134 L. T. 64. 


FART 111. SECT. 9, SUB-SECT. 1.— H. 


9241. Privileged — Communication 
with view to compromise — Copy not 
retained by solicitor.] — Held: although 
the occasion on which tho document 
was written was not privileged, the 
dooument, owing to its nature & effect, 
was privileged from production. — 
Moffatt v. Hangar, [1923] N. 2LL. It. 
448. — N.Z. 


924 if. Stipulation in 

event of Jail ure to agree. ]- — Negotiations 
carried on ” without projudioe,” & 
with a view to the settlement of on 
action, & all letters & communications 
arising out of such negotiations, are 
privileged from production.— -Black 
V , OCEAN ACCIDENT & GUARANTEE Co. 
(Man.). T19261 2 I). L. R. 985 ; [1926] 
1 W. W. R. 883. — CAN. 


PART III, SECT. 9, SUB-SECT. 6. 

b i, Not taken aunty bp Alberta 

Evidence Act , It. S. A., 192*1 (c. 87), 
$s. 3, 7.} — Gamtblll v. Woods Irmie. 
Sc The Canadian Press (Alta.), Jl 926) 
2 D. L. R. 806 ; 11926] 2 W. W. It. 
90 — CAN. 

PART III. SECT. 9, SUB-SECT. 8. 

f i. .] — Hkllkt v. South 

African Railways Sc Harbours 
(1927), 48 N. L. It. 65.— S. AP. 

•k. Publication against public policy 
— Objection by Attorney 'General .] — 
Where, in an action to which a State is 
a party, the State objects to produce 
for Inspection documents which are in 
faot State papers, a statement by the 
A.-G. for that State, that their pro- 
duction fur inspection would be pre- 
judicial to the public interests. Is con- 
clusive be an answer to an application 
for an ordor for inspection. — Griffin 
v. State of South Australia (1925), 
36 V. L. It. 37 8. -AUS. 


PART IV. SECT. 1. 

ri. .]— Under r. 328 a 

. foreign pitf . has not a vrimd fade right 
to be examined for disoovery at nis 
place of residence. Tho place & manner 
of his examination are matters to be 
determined by the ot., having regard 
to what is " just & convenient.” — 
Sweeny v. Manufacturers Holding 
Corpn. , [1924] 2 D. L. H. 296; 64 
O. L. R. 250.— CAN. 

PART IV. SECT, 3. 

f (n. 184) i. .1 — Rule 267 (Sask). 

provides that a person for whose 
immediate benefit an action is prose- 
outed or defended shall be regarded as 
a party for the purpose of examination 
in discovery, but where a party to the 


action wishes to avail himself of the rule 
Sc the pleadings do not disclose that the 
action has been brought for the 
immediate benefit of the person sought 
to be examined, the registrar is not in a 
position to say that the party seeking 
the appointment is entitled to examine 
such pore on, 6c he should therefore not 
issue an appointment without an order 
of tho ct. or a judge. — Johnson v. 
Hawkes, 11024] 3 D.L. R.524 ; [1924] 

2 W. W. R. 905.— CAN. 

f (p. 184) ii. .1— In order to 

obtain an order for the examination 
for disoovery of a person who is not a 
party to the action, appot. must show 
that pltf. in whoso name the action 
woe brought is not really pltf., but 
that the person whose examination is 
asked for is the real pltf. & that the 
action is boing prosecuted for his 
benefit. — Canadian Credit Men’s 
Trust Assocn. v. Morton, 11925] 1 
W. W. K. 772.— CAN. 

■1. Person for whose immediate benefit 
action defended — Beneficiary under will 
— Action aQamsl trustees .] — In an action 
against trustees under a will to rescind 
a contract for the sale of property of 
the estate ; — Held : a beneficiary who 
was entitled to tho rents Sc profits of 
such property, whether sold or not, Has 
not u a party for whoso immediate 
bonoflt the action was defended,” be 
was not examinable for discovery. — 
WOOLWORTH Co. V. POOLEY, [1925] 2 
W. W. R. 481.— CAN. 

g (p. 185)1. Co-defendant not 

actively defending .] — Where pitfs. sued 
O. & G. to recover the balance of the 

S urohoso -price of land, & C. did not 
efend otherwise than by delivering 
demand of notloo, Sc G. alleged that C. 
shared In a secret commission paid by 
one of the pitfs. to prooure G. to enter 
into the agreement of purchase ; — 
Held : G. was pot a person " adverse 
in interest ” to C. so as to make C. 
examinable for discovery by G. under 
r. 234 . — Heglrr v. MaoNab, [1924] 8 
D. L. R. 501 ; [1921] 2 W. W. R. 649. 
—CAN. 

■ (p. 186) i. Employee .] — In order to 
be examiuabio for discovery under 
r. 234 an employee of a party must 
have been directly connected with the 
transaction in issue, not merely as 
a witness, but because of the cha- 
racter of his employment. — Weibs o. 
Sohiescel (Alta.), [1926] 1 W. W. R. 
154.— CAN. 

o (p. 186) i. .]— Under County 

Ot. Ord. 8, r. 17, an infant, a party to 
an action, may be examined by the 
opposite party for discovery before the 
trial. — Lancaster *. Vaughan (1924), 
33 B. 0. R. 159.— CAN. 

o (p. 186) ii. .}— An infant pltf., 
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who is competent to testify at the 
trial, is subject to examination for 
discovery. — Watson v. Motor Livery 
Co. (AJttt.), [192CJ 1 W. W. R. 652.— 

CAN. 

I (p. 186) i. .1— Deft., in an 

notion by a corpn., has a right to select 
tho officer of the oorpn. whom he will 
examine. — Trinity College v. Levin- 
TER, [1924] 2 D. L. R. 684 ; 64 O. L. R. 
290.— CAN. 


1 (p. 186) ii. .1— In an 

action for libel against tho publishers 
of a newspaper, wherein the only 
questions in issue were those of malice 
& damages, an order was made desig- 
nating an officer of deft. co. as its 
officer to be examined for disoovery as 
to matters affecting damages. — Kaft 
v. Star Publishing Co., [1925] 1 
W. W. R. 774.— CAN. 


• (p. 188)1. .] — An order 

may he made for the examination of a 
deft, corpn. by its officer outside the 
jurisdiction. The question is one of 
convenience. — Caven v. Canadian 
Pacific Ry. Co., 119243 2 D. L. R. 
1112 ; [1924] 2 W. W. R. 200.— CAN. 

f (p. 188) i. .] — In an action 

against a landlord for damages for 
illegal distress, the bailiff not being a 
parly to the action is not examinable 
for disoovery. — Harvey v. Sylvia 
Court, Ltd., [1924] 3 W. W. R. 849.— 
CAN. 


PART IV. SECT. 4. 

mi. .] — While a judge or master 

in ebam bora has jurisdiction to direot 
that a party shall not examine an 
opposite party for disoovery until the 
examining party has himself made 
disoovery of doouments, such juris- 
diction should be exercised only under 
special circumstances. — Miller v. 
Great West Natural Gas Oorpn., 
Page Hebsey Iron Tube Sc Lead Co. 
v. Great West Natural Gas Corpn. 
(1923), 20 Alta. L. R. 379; [1924] 1 
W. W. R. 1100.— CAN. 


im. After amendment of pU , 

— If a party, after all disoovery orda 

has been made, desires to amend his 
pleadings Sc then desires to have a 
further examination for disoovery, this 
can be granted by a judge or master 
under r. 234. — Miller v. Great West 
Natural Gas Corpn., Page Hereby 
Iron Tube Sc Lead Co. v. Great West 
Natural Gas Corpn. (1923). 20 Alta. 
L. R. 379 ; [1924] 1 W. W. R. 1160.— 
CAN. ' 


FART IV. SECT. 5, SUB-SECT. 8. 

1416 v. .] — A party cannot be 

required to state what course he 
proposes to adopt at the trial, or to 




Vol. XVIII.— Discovery. Coses 1444— 1705a. 


1444. Add. Annotation : — Consd. Sutherland v. 
British Dominions Land Settlmt. Corpn., 
[1926] Ch. 746. P 

1462a. .] — The owners of the 

steamship N., one of two ships found jointly 
to blame in a collision action, limited their 
liability Sc paid the amount into ct. Claims 
ag ains t the fund were in due course filed by 
the owners of the N . & the owners of the 
other ship, the S ., & also by the owners of 
cargo on the S. The same solrs. presented 
the claims on behalf of the owners of both 
ships. The owners of cargo on the S., who 
were not parties to the collision action, then 
sought leave to administer four interroga- 
tories to the owners of the S. Nos. 1 & 2 
asked whether there had been, as between 
the owners of the two ships, a mutual 
abandonment of claim or a settlement on 
other terms. No. 8 inquired whether there 
had been any assignment of the claim of the 
owners, master, & crew of the S. ; & No. 4 
asked by whom the particular solrs. were 
instructed to present the claim of the owners 
of the S . : — Held : the first three interro- 
gatories were necessary either for disposing 
fairly of the cause or matter or for saving 
costs, within R. S. C., Ord. 81, r. 2, & must be* 
allowed. No. 4 was not pressed. — The 
Nedenes (1924), 41 T. L. R. 243. 

1464. Add, Annotation : — Refd. Perlak Petroleum 
Maatschappij v, Doen (1928), 93 L. J. K. B. 
158. 

1465. Add, Citations : — 93 L. J. K. B. 158; 130 
L. T. 234. 

Add. Annotation: — Refd. La Radiotechnique 
v, Weinbaum (1927), 187 L. T. 638. 

1531. Add, Annotation : — Consd. Isaacs v. Cook, 
[1925] 2 K. B. 391. 

1532. Add. Annotation Refd. Aga Khan v. 
Times Publishing Co., [1924] 1 K. B. 675. 

1549. Add. Annotation : — Refd. Tournior v. 
National Provincial <fc Union Bank of 
England, [1924] 1 K. B. 461. 

1555. Add. Annotations : — Refd. Aga Khan v. 
Times Publishing Co., [1924] 1 K. B. 675. 
Mentd. Sutherland v . Stopes (1924), 41 

T. L. R. 106. 

1571. Add. Annotations : — Refd. Aga Khan v. 
Times Publishing Co., [1924] 1 K. B. 675. 
Mentd. Sutherland v . Stopes (1924), 41 

T. L. R. 106. 

1631a. Chemical composition of Infringing sub- 
stance.] — Sharpe Sc Dotime, Incorporated 
v. Boots Pure Drug Co., Ltd. (1927), 44 
R. P. C. 09. 


1677a. Ownership — Alleged fraudulent repre- 

sentations by seller.] — In an action against 
an auctioneer for the price of a horn' sold 
by him for pltf., deft., who pleaded fraud, 
was not allowed to ask whether the hoi's© 
was pltf.’s & if so how did it become his. — 
Sivier v, Harris (1876), Bitt. Prac. Cas. 98; 
2 Char. Cham. Cas. 54. 

1695. Add. Annotation : — Mentd. Sharp & Dolimo 
Inc. v . Boots Pure Drug Co. (1927). 44 
R. P. C. 367. 

1705a. Shares — Refusal of company to register 
transfer — Grounds for refusal.] — Art. 27 of a 
co.’s arts, of assocn. was as follows : “ The 
directors may without assigning any reason 
decline to register any transfor of shares not 
fully paid up made to any person not ap- 
proved by them or made by any member 
jointly or alone indebted or under any liability 
t/O the co.” Pltf. was the holder of 10,000 
partly paid cumulative preference shares of 
£1 each in the co., Sc in Dee. 1925, oxceuted a 
transfer of 8,000 of these shares to n trans- 
feree. Registration of the transfer was 
refused, & pltf. brought an action claiming 
a declaration that deft. co. was not entitled 
to refuse registration of the transfer Sc rectifi- 
cation of the co.’s register accordingly. 
Earlier in 1925 the co. had issued debentures 
secured by a debenture trust deed, in which 
the co. covenanted with the trustees that it 
would not in regard to 100,000 preference 
shares register until the shares were fully 
paid any transfer of any of them to any pro- 
posed transferee not. approved by the trustees, 
Ac would not, except with the previous written 
consent of ilio trustees, release any of the 
holders of the&o shares from any money 
payable or which might become payable in 
respect of such shares. l*It t . alleged by his 
statement of claim that deft. co. had wrong- 
fully refused to register the transfer, that the 
directors did not exercise any proper dis- 
cretion under 1 he arts., Sc that they had 
abdicated their discretion by entoring into 
the above covenant with the trustees. 
I)efts. by their defence claimed to have exer- 
cised the discretion under the art. bond fide. 
Pltf. sought to interrogate deft. co. by 
asking : (1) Whether the co. said that the 
directors had declined registration in exercise 
of the power to decline to register any transfer 
made to any person not aj>proved by them 
or in exercise of the power to decline to 
register any transfer by a member jointly or 
alone indebted to the co. ; (2) whether they 
said that the transfer was to a person of 


disclose the nainen of his informants 
or witnesses. — Nemkrovsky v. Me * 


Bride (No. 2) (Man.), [1027J 1 

I>. L. II. 148 ; [1226] 3 W. W. II. 436.— 

CAN. 


PART IV. SECT. 5, SUB-SECT. 7. 

1432 iii. .1 — If the answers to 

an interrogatory can (Unclose anything 
which can be fairly said to be material 
to enable pltf. either to maintain ids 
own case, or to destroy that of Ids 
adversary, the Interrogatory ought to 
be answered, but if the answers cannot 
be material for either of these purposes 
deft, ought not to be ordered to answer. 
— Heidner & Co. v. The Hanna 
Nielsen, [1926) 2 D. L. R. 1059; 
[1928] 2 W. W. R. 397 ; 37 B. C. R. 
207.— CAN. 

1434 iv. Under r. 423, 

imported into county ct. procedure, 


interrogatories must be dim-tly relevant 
to the matters in issue. — Dunlop Dkuo 
Depot v. Haktt Boot Sc .Shoe Co. 
(Man.), [1920] 2 W. W. R. 92.— CAN. 


PART IV. SECT. 5, SUB-SECT. 9. 

14571. How far admissible .] — In a 
suit to set aside an agreement on the 
ground of fraudulent misrepresenta- 
tions : — Held : deft, was entitled to 
ask for the substance of the conversa- 
tions. — West v. Conway (1923), 23 
8. R. N. S. W. 344 ; 40 N. S. W. W. N. 
50.— AUS. 

PART IV. SECT. 5, SUB-SECT. 15.— F. 

1590 i. Document in hands of third 
party .] — On examination for discovery 
the party being examined can bo asked 
to toll what arc the contents of a docu- 
ment not Tinder his control 8c not pro- 
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duoed t o him. — JIaruihon v. Kino, 
[1925] 1 D. L . H. 1072 , [1925] 1 

W. W. It. 049 ; 21 Alta. L. It. 373 - 

CAN. 

PART IV. SECT. 5, SUB-SECT. 16.— R. 

1700 I. Agency — Whether representa- 
tions made by agent — Name of ay ini — 
Disallowed .] — Wkstv. Conway (1923), 
23 8. It. N. S. W. 344 ; 40 N. S. W. 
W. N. 50.— AUS. 

■n. Act ion for alunai ion of affect ions. ] 
— On cxumi nation for discovery in an 
action for alienation of affections, tho 
wife having been doft.’s housekeeper, 
he may be required to answer tho 
question whether he over henrd from 
her of uny objection by her husband to 
her working at his house. — H arrison 
v. Kino, [1925] 1 D. I,. It. 1072 ; 1 1 925] 
1 W. W. R. 649 ; 21 Alta. L. R. 373.— 
CAN. 



Cases 1705a — 1895. English and Empire Digest Supplement. 


whom the directors did not approve ; (3) 
whether they said pltf. was in fact a person 
jointly or alone indebted to the co. ; (4) 

whether the debenture trust deed was referred 
to by any one at any meeting at which the 
question of registering the transfer was dis- 
cussed : — Held : all the interrogatories were 
proper to be allowed. Deft. co. was not 
entitled to refuse to state which of the grounds 
mentioned in the art. the directors had acted 
under, although it might refuse to say what 
reasons influenced them in exercising their 
discretion upon that ground. — Sutherland 
(Duke) v , British Dominions Land Settle- 
ment Corpn., Ltd., [1926] Ch. 746 ; 95 

L. J. Ch. 542 : 135 L. T. 732. 


1710. Add, Citations : — 93 L. J. K. B. 158 ; 130 
L. T. 234. 

Add. Annotation: — Refd. La Kadiotechnique 
v, Weinbaum (1927), 137 L. T. 638. 

1817. Add, Annotation: — Refd. Cavendish v. 
Cavendish (1925), 42 T. L. R. 134. ' 

1855. Add, Annotation : — Refd. Toumier v. 
National Provincial & Union Bank of 
" England, [1924] 1 K. B. 461. 

1895. Add, Annotation : — Refd. British Thomson- 
Houston Co. v, British Insulated & Helsby 
Cables, [1924] 2 Ch. 160. 


PART IV. SECT. 6, SUB-SECT. 1. 

sp. Under Marginal Rules , rr. 34 4 (2), 
348.] — Esquimai/t & Nanaimo Ry. Co. 
v. Okaniiy Consolidated Mining, 
.Smelting & Power Co. (B. C.), 11920] 
3 W. W. R. 240. — CAN. 

PART IV. SECT. 8. SUB-SECT. 1. 

1732 xiv. .] — Tho person 

examined must make full disclosure of 
Information which he has secured from 
others that has a bearing on the issue ; 
& ho must. Rive his belief, if any, with 
roforonco to tho matters in issue ; this 
belief may be founded on information 
which he lias secured from others, hut 
he must state w hat it is ; Sc he muy aiso 
givo Jiis reasons therefor. — K iiik- 
I'AsniicK v. Canadian Pacific Ry. Co. 
(Susk.), f J 020] 3 I). L It. .042 ; fT02(>] 
2 W. W. R. 8(51 —CAN. 

1748 ix. .1- Where a 

party is intorroRatcd us to matters In 
issue done hy Ills agents or servants, or 
done or omitted in their presence in 
the course of their employment, he is 
bound to obtuin the information they 
have. Sc does not sutftciontly answer 
by sayinR that he does not know Sc has 
no information on tho subject.— Dun- 
lop Drug Depot v. Hartt Boot & 
Shoe Co. (Man.), [10520] 2 W. W. R. 
92. — CAN. 

PART IV. SECT. 8, SUB-SECT. 3. 

1803 i. Officers acting «« solicitor — 
Claim of professional privilege .] — Held : 
the fact that the chancellor of pltf. 
corpn was u member of the tlrrn aotinR 
for tho corpn. was not a reason for refus- 
inR to allow him to be examined * if ho 
had rh solr. information which pltf. 
corpn. had the privilege of prevent inp 
ldin from dlsolosinR, tlie prlvdepo could 
be exorcised when a question was put 


as to something which he had learned 
in his professional capacity. — Trinity 
College v. Levintek, [1924] 2 

I) L. R. 684 J 64 O. L. R. 290.— CAN. 

q i. Equivalent to examination 

of corporation .] — Under the present 
Alberta rules os to examination for 
discovery, there is no room for making 
any distinction botweon individual 
parties & corpn. parties, & the examina- 
tion of a cornn. ’s officer, selected in 
accordance with r. 250, is the examina- 
tion of the oorpn. — Ca ven v. Canadian 
Pacific Ry. Co., [1924] 2 D. L. R. 
1112; [1924] 2 W. W. R. 200.- CAN. 

PART IV. SECT. 8, SUB-SECT. 4.— B. 

1818 xii. .] — The provisions of 

Canada Evidence Act, R. S. C., 1900 
(e. 146), & Alberta Evidence Act, 

R. 9. A., 1922 (c. 87), that a witness 
shall not be excused from unsworn) p a 
question on the ground that tho answer 
may tend to criminato him, do not 
apply to an e xamination for discovery, 
but his common law right to refuse to 
answer a question tending to eliminate 
does apply ; & on discovery the person 
examined may on such gi-ound refuse 
to answer tho question whether he has 
committed adultery. — Harrison v. 
King (No. 2), [1926) 3 1). L. R. 395 ; 
11925] 2 W. W. It. 407 ; 21 Alta. L. R. 
381 ; revsg., [1925] 2 D. L. R. 1111 ; 
11925] 2 W. \V. R. 27C— CAN. 

PART IV. SECT. 8, SUB-SECT. 4.- C. 

1847 i. Communication unth legal 
advxser or agents - — Contract of employ- 
ment or agency not established .] — lie 
U.S.A. v. Mammoth On. Co., (1926 | 2 
D. L. It. 9 (iti ; 66 O. L. R. 636 ; ujm ., 
(1925) 2 I). L. K. 66 ; 56 O. L. It. 307. 
— CAN. 

t i. .1 — While members of the 

Executive Council of the Irish Free 


State, sued as corpn. sole, are liable to 
the ordinary ordors for discovery by 
way oi interrogatories & discovery of 
documents, & to orders for hotter 
discovery on filing inadequate answers 
to interrogalories, a claim to privilege 
made by them on grounds of public 
interest is conclusive, & must, bo 
recognised as paramount, on tho same 
principle as that- underlying the 
recognition of a similar claim by a 
British Minister under the royal 
prerogative. — Been v. President of 
the Executive Council, etc., [19261 
T. R. 456.— IR. 

PART IV. SECT. 8, SUB-SECT. 4. D. 

st. Disclosure of name of person on 
U'host behalf prim lege claimed .1 — liivi- 
lege may be claimed without disclosing 
to the et. the name of the client or 
person on whose behalf it is claimed.— 
Re U.S.A. r. Mammoth Oil Co., [1925] 
2 D. L. R. 966 ; 66 O. 1,. R. 635 ; affg., 
[1925] 2 D. L. R. 66; 50 O. L. R. 
307.— CAN. 

PART IV. SECT. 9. 

1877 iv. Where the only 

question wbieh appet. for an order for 
a re-exammation for discovery wished 
to put was one which the party to be 
exumined was entitled to refuse to 
answer. his counsel stated that he 
would instruct him to refuse to unsw'cr 
it, the* order was refused.— Harrison 
r. Kino (No. 2), [19251 3 I). L. R. 395 ; 
[19251 2 W. W. R. 407 ; 21 Alta. L. R. 
381.- CAN. 


PART V. SECT. 3. 

sw. Conditions precedent to order— 
Decision that questions properly pvt <£• 
refusal to answer questions on furtlur 
examination.] — Hanbo n i\ Cleaner, 
Ltd , [1925} 3 D. L. 1(. 189 — CAN. 
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DISTRESS. 

Part II. — Distress for Rent. 


43. For the paragraph “ Defts. were partners in 
business . . . for his quiet tenantship ” sub- 
stitute : — “ Defts. were partners in business 
& one of them, in the name of the linn, 
signed a warrant of distress authorising a 
broker to levy off the goods of pltf. for rent 
due * to me.’ Pltf. held under a lease from 
the Board of Ordnance & defts. were sureties 
for pltf. : — Held : it was an illegal distress 
because the rent was not due to the partner 
authorising the distress but to the Board of 
Ordnance.** 

Add. Annotations : — Refd. The Koursk, 
[1924] P. 140 ; Performing Right Soc. 
v. Mitchell & Booker, [1924) 1 K. B. 702. 
Mentd. Falcon v. Famous Placers Film Co. 
(1925), 42 T. L. R. 91. 

63. Add. Annotation : — As to (1 ) Refd. Carrington 
Manufacturing Co. v. Naldin (1925), 133 L. T. 
432. 

128. Add. Annotation : — Refd. Prout v. Hunter 
[1924] 2 K. B. 730. 

234. Add. Citation sid) now. Hudson r. 
Snklloau, 2 Roll. Re]). 212. 

421a. Agreement with one of two joint 

tenants.] — Premises were demised to two 
persons jointly : one of them hired fiom 
applt^. a piano under a hire-purchase ngiee- 


ment :--Hcld : the piano was liable to distress 
for arrears of rent oi the premises under Law 
of Distress Amendment Act, 1908 (<*. 53), 
s. 4 (1), although the other of the joint 
tenants had not been a party to the hire- 
purchase agreement. -CIaiuaue (A. W.), Ltj>. 
r. Payne (1925), 131 L. T. 222 ; 90 J. P. 11 ; 
42 T. L. R. 13S, 1>. I \ 

435. Add. Annotation : Mentd. Clregg r. Richards, 
(1920| Ch. 521. 

523. Add. Annotation : - Consd. Drugliom v. 

Moore, (19211 A. C. 53. 

581. Add. Annotation : Refd. Allen r. Royal 
Rank of Canada (1925), 11 T. L. R. 025. 

583. Add . Annotation : l.v to (1) Refd. Allen r. 
Rojal Rank of Canada (1925), 4 l T. L. R. 025. 

623. 1 dft. 1 limitation : Mentd. I’urnoll r. ltoclie, 
(1927) 2 (Mi. 1 12. 

654a. Distress by landlord In per- 

son.] Then* is not him; in the iiboo* \et 
to pre\ ent an iitk ert the at ed landlord trom 
distiaminu: in ]>eison. .1 \e km»n < Rennan 
( 1 S93), 37 Sol. .!«*. 2^2. 

735. Add . Annotation : Mentd. Sorrell v. Smith, 
(1925] A. C. 700. 

923. \dd. 1 n notation * Mentd. The Jupiter 

(No. 3) (1927), 137 L. T. 333. 


PART II. SECT. 4, SUB-SECT. 7. - 
B. (a) i. 

160 vu .]— A mtgee. of land 

who under an attornment clause 
distrains tor arrears at interest or 
principal duo undei his mtg<_. eau make 
a valid distress only on the goods A 
ohatteW*of t ho mtgor. oi hits assigns, & 
the woiel “ assigns ” does not include 
a puichuscr from tlio mtgor. under an 
executory contract of sale of land, even 
though such purchaser be actually in 
pOHBCSSlOn. — K lenman v. Isman, \ 1 02 1 1 
2 1). L. It. 1 40 ; 1 W. W. It. 883 ; lb 
Sask. L. It. 171.— CAN. 

PART II. SECT. 5, SUB-SECT. 3. 

261 ii. — .1 The remedy of dis- 
tress h not available against t he ( ion n, 
A the mtciest of the down cannot be 
affected by an\ distress made bv the 
landloid — \ . -<j». ion Canada r (am 
nos, [ 1 92 r >] 1 1). h. It. «.>1 , r »r>o. L. It. 
4b. — CAN. 

PART II. SECT. 5. SUB-SECT. 10. 

•a. Not grain rnnond <f* no Id under 
execution before claim for nut made . J 
UoutriAN v. (MmjNO’iov 01114), 2d 
W. Ij It. 90 ; 7 \\ . W. It. 50 . 7 Sunk 
Ii. It. ; 20 I>. L. 11. 919 - CAN. 

PART II. SECT. 5, SUB-SECT. 11. 

q i. Goods assigned.) — FaUU i 

Annablf. f 1026] 2 D. L. R. 127 ; 58 
O. L. It. 387.— CAN. 

PART II. SECT. 6, SUB-SECT. 12.— A. 
„ 405 i. General rule — Goods not 

privileged.] — When a lessee sublets 
promises to a sub-leasee, the head land- 
lord may distrain upon the goods of 
the sub -lessee for all the rent owing by 
the lessee.- -Re Chamberlain A Peer- 
less Bltmtlr A Accessories, Lid., 
[1924] 4 D. L. R. 298.— CAN. 

PART II. SECT. 5, SUB-SECT. 13. 

sb. Conditional SaUs Ad — Interest of 
seller under conditional sale.] — A land- 


lord is not entitled to (lrliaiu on the 
inteiist of ascllei in j.oodH bought l» 
the tenant limit l a tomtit omul sab 
agreement , even though Ur above At t 
lias not boon eoniplu el with Pill A 
^CIIII si i. r. .1 v< oihun A WlllZlll, 
1 1 92.') | 2 I) J 4 P. .Phi ; [ 1925 ! 1 \\ . \\ . 
K 913. CAN 

PART II. SECT. 6, SUB-SECT. 1. 

440 iv. - ] Auiii it! v Moitii, 
[ 1 92 >] 1 D. 1, It. 37 1. CAN. 

PART II. SECT. 6, SUB-SECT. 5. 

456 lii. - — .| A dislicss for 

rent, when made at night, is invalid 
even as against a thud pat t\, when (hi 
tenant has not waived the ohjet turn 
Roach r. Rvi*i*\s, IPCJG] 1 I> L R. 
391 ; [1 926 J 1 W. \\. It 71 , 20 husk. 
L R. 2 16- CAN. 

461 i. If nicer oj nuguUo dy hg ie nan I 

II lather distress valid a s against third 
party ] — Rovcn r. LaI'1 \s. 1 19261 t 
Ih R. R. 391 ; [19261 1 V\ W P 7 1 
20 Sank. L. It. 216 - CAN. 

PART II. SECT. 9. SUB-SECT. 3. 

566 ill. .] — Whero thorn wbh a 

crop payment lease, A prior to the 
lease there was a mtge. ovei the 
property A the mtgees. had tvcrcised 
their right to take possession : — / Uhl : 
the lessor had no right to distiuin — R. 
v. Sullivan, [1924J 2 D. L. R. 429; 42 
Can. Onm. Cuh. 41. — CAN. 

PART II. SECT. 12, SUB-SECT. 3.— 
C. (e). 

833 i. Effect of — Property seized under 
Absconding Debtors Act.] — Riopcrty 
seized upon a warrant Issued under the 
above Act is not liable to the lurid loul 
for a year's rent, though notiee of his 
claim is given to the sheriff before tin 
di livery of the property to the trustee s 
— bl ANTON t\ JOHNSTON (1858), 4 Ail. 
5 4.— CAN. 

PART II. SECT. 13, SUB-SECT. 2. 

880 i. Bar to adxon for nnt- Goods 
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i HHiiJJaunt to s nti^/y uni I- The exist- 
ence of a dist less is, until the sale, an 
answer to an action foi rent , it gaidh hs 
<>l wlu the i tin distress be sullleient oi 
not iostita-H the amount foi winch i la 
ii vc is made 1 vw l ll r. Andrew, 
11917] 2 W. \\ . R 10(1 ; 31 1). L. R 
J‘2 ; 10 Jsask L. P 162 CAN. 

PART II. SECT. 17, SUB-SECT. 1. C. 

a i. - .] 'IN) entitle a landlord 
to follow A dot tain A sell goods which 
his tenant has removed from tho 
demised pi onuses it is neeessaiy that 
the* lent Hhould he actually due at the 
turn of the tenant’s removal of tho 
gooels. 11 no ie*ni is due* at the elate of 
le inoval, A t be landlord follows A 
distrums A sedls the goods leu* rent 
Hiibseeiiient ly falling due*, the distress 
A sail aie illegal A tho landloid is 
liable* in damage h. Zi hoi vinhki r. 
I)iki, 11921J 1 J). L. R. 326 ; 3 

W. W.R. 49.- CAN. 

e j. Ned ssi1y for.] A landlord 

on becoming awuu Ibat his tenant 
who was in aire ar with his n*nt was 
iemovmgthe mvuta et tf7c//a,piovenled 
the tenant fiom doing so by force 
without any application to tho cl. for 
an attachment or Interdict. — Held: 
the landloid ’s hvpothecwas inoperative 
uulil an order of attachment was 
obtained from the et.. A tho landlord 
was not entitled to pi event forcibly 
the removal of the* mveda el illata.— 
Reddy r. Johnson (1923), 44 N. L. It. 
190.— S. AF. 


PART II. SECT. 17, SUB-SECT. 1.- F. 

1000 iv. A lease to C. 

provided that in case tho lessee 
attempt! cl to abandon the premises or 
to remove* 1m goods A chattels so that 
there would not be a suflicient distress 
ten three months’ rent, the rent for the 
current A ensuing three months 
should immediately become due. The 
premises were in fact occupied by a co., 
of whic h C. was a shareholder A 
official, though no assignment of the 



Cues 1266 a— 1806 . English and Empire Digest Supplement, 


1266a. Evidence— Terms of tenancy.] — If a 

tenant suing his landlord for a wrongful 
distress does not put in the agreement of 
tenancy, the jury, as against him, may infer 
its terms from his own admission or his own 


evidence in the case.— ^C owne v. Cordery 
(1862), 10 W. R. 847. 

1271. Add. Annotation : — Retd. Elliott v. Boynton, 
[1924] 1 Ch. 236. 


Part III. — Distress for Rates. 


1878. Add. Annotation : — Mentd. L. & N. E. Ry. 
v. Easington Union Assmt. Com. & Easington- 
with-Thorpe Parish Council (1925), 95 L. J. 
K. B. 255. 

1379. Add. Annotation : — Mentd. L. & N. E* 
Ry. v. Easington Union Assmt. Com. & 
Easington -with-Thorpe Parish Council (1925), 
95 L. J. K. B. 255. 


1409. Add. Citation 2 B. R. A. 949. 
1412. Add. Citation:—! B. R. A. 450. 


1414. Add. Citation .-—2 B. R. A. 919. 

1419a. .] — The poor rate payable in 

respect of a dwelling-house of which pltf. 
was weekly tenant was £5 10s. a year. A 
demand note for a half-year’s rate, namely 
£2 15fl., was served on pltf., but lie failed 
to pay the money & a summons was issued 
against him. Pltf. did not appear before the 
justices, who refused to hear his landlord’s 
daughter on his behalf. Evidence having 
been given on the part of the overseers, the 
justices issued a distress warrant against 
pltf.’s goods, although, before they signed the 
warrant, the landlord’s daughter had addressed 
them again & intimated that pltf. was a 
weekly tenant, a fact of which one of the 
justices was aware:- Ilrld: although, if the 
full facts had been proved, it would have 
been apparent to the justices that they had 
no jurisdiction to issue the warrant, they 
ought to consider only facts known to them 
in tlieir judicial capacity from materials 
properly before them, & they had acted 


correctly in point of law on the evidence 
which had been so proved. — Palmer v. 
Crone, [1927] 1 K. B. 804 ; 96 L. J. K. B. 
604; 137 L. T. 88; 91 J. P. 67 ; 43 T. L. R. 
265 ; 25 L. Or. R. 101. 

1420* Add. Annotation : — Refd. Gateshead Assess- 
ment Committee v . Redheugh Colliery, [1925] 
A. C. 309. 

1422. Add. Annotation : — Refd. Palmer v. Crone, 
[1927] 1 K, B. 804. 

WA °3. Add. Annotation: — Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 

1424. Add. Annotation : — Refd. Pigg v. Wear dale 
Union Tow Law Overseers (1923), 22 L. G. R. 
17. 

1431. Add. Annotation : — Aa to (2) Refd. R. v. 
North, Ex p. Oakey (1920), 43 T. L. R. 60. 

1462. Add. Annotation : — Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 

1471. Add. Annotation: — As to (1) Consd. R. v. 
Norfolk JJ., Ex p. Porter (1920), 43 T. L. R. 
53. 

1472. Add. Annotation :- — Folld. R. v. Norfolk JJ., 
Ex p. Porter (1920), 43 T. L. R. 53. 

1491. Add. Annotations : — Mentd. Kingston Union 
v. Metropolitan Water Board, [1926] A. C. 
331 ; Metropolitan Meat Industry Board v. 
Sheedy, [1927] A. C. 899. 

1506. Add. Annotation: — As to (1) Refd. Palmer 
v. Crone, [1927] 1 K. B. 804. 


lease was made. The co. proceeded to 
abandon the prenruBofl & to remove itB 
goods. & the lessor distrained :• — Held : 
this clause did not Justify a seizure of 
tho co.*h goods, upon which there was 
no right to distrain for rent not in 
nrroar. — C rystal, Ltd. v. Willard 
Kitchen, Ltd., [192412 D. L. R. 1061 ; 
2 W. W. K. 344.— CAN. 

PART II. SECT. 19, SUB-SECT. 4.— 
E. (c) I. 

» i. .1— V. brought a ro- 

S levin action, & the goods were do- 
vered to him. The judgment in his 
favour was reversed, but return of the 
goods or damages for their detention 
was neither demanded nor adjudged : 
— II (hi ; as the obligees oould in the 
ronlovin action have claimed Sc ob- 
tained an order for return of tho goods 
or for damages, they could not claim 
it in an action on the replevin bond. — 
Prtuik i>. Hideout, 11925] I D. L. It. 
1078 ; [1925] B. O. It. 347.— CAN. 

PART II. SECT. 19, SUB-SECT. 4.— 
F. <f). 

»d. Plaintiff ordered to return poods.] 
— Pltf. obtained possession of goods by 
virtue of an order for replevin & subse- 
quently discontinued his action : — 
Held : the cfc. had power to order the 
return of the goods. — Pasharjni e. 
Martin, [1925] 2 D. L. R. 914; 68 
N. S. li. 121.— CAN. 

PART II. SECT. 19, SUB-SECT. 5.— 
A. (b). 

d i. .]— Where a landlord 


follows & distrains St sells goods for 
rent subsequently falling due, & the 
distress & sale are illegal r — Held : the 
quantum of damages Is the full value 
of tho goods lost to the tenant after 
allowing for depreciation, but exem- 
plary damages cannot no awarded 
whore the landlord considered that he 
was acting within his rights & did not 
act in a wanton or insolent manner in 
making the seizure. — Zurouyinski v. 
Dukb, [1924] 4 D. L. R. 326; 3 

W. W. R. 49.— CAN. 


PART HI. SECT. 1, SUBJECT. 1. 


p i. — ' — .] — Whore a 

tenant under a lease has covenanted 
to pay all municipal taxes, the landlord, 
against whom the taxes are assessed, 
is a person liable therefor with the 
tenant under Mercantile Law Amend- 


ment Act, 1856, s. 5, St payment by the 
landlord to the creditor, the oity, is a 
prerequisite to the landlord beooming 
entitled to tho securities or to use the 
remedies of the oity. But the city*s 
right of distress is not a security under 
the Act, nor is it a remedy which, upon 
payment, the landlord can use . — He 
Hi ngston -Smith, Ex p. MaoPrerson 
Estate, [19241 3 I). L. R. 844; 2 
W. W. R. 1081 ; 34 Man. L. R. 312 ; 
6 C. B. R. 41.— CAN. 


PART III. SECT. 1, SUB-SECT. 4. — A. 

1427 i. By whom made — Collector .] — 
The right to serve notice & the 
right to receive payment of municipal 
taxes rest in the oolleotor of taxes & 
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not in the city, & the service of the 
notice is not a remedy of the city which, 
upon payment, the landlord is entitled 
to use against his tenant . — Re King- 
ston -Smith, Ex jo. MaoPhkbson 
Estate, [1924] 3 D. L. R. 844 ; 2 

W. W. R. 1081 : 34 Man. L. R. 312 ; 
5 O. B. R. 41.— CAN. 


1427 ti. Under Village Act , 

H. S. S.. 1920 (c. 88).]— The duties of 
the secretary -treasurer of a village under 
this Act do not include that of levying 
distress. Where no person is appointed 
by the Act for such purpose, the village 
must appoint some person when 
necessary, St where distress has been 
levied by a person not authorised, the 
village may subsequently ratify 8c 
adopt his acts.— Manitoba Oil Pro- 
ducts, Ltd. v. Langenburo Village, 
[1923] 4 D. L. R. 260 ; 3 W. W. R. 308. 
—CAN. 


PART III. SECT. 1, SUB-SECT. 6.— 
A. <b). 

im. Measure of damages.] — The 
seizure of goods, worth over $5,000 to 
satisfy & debt of $178 is an excessive 
seizure, Sc a village oorpn. having made* 
or ratified such an unauthorised seizure, 
was found liable in damages ; & 
the measure of damages was the 
difference between the full value qi the 
goods seized & the value of the goods 
necessary to be sold to realise the 
amount of the taxes St the incidental 
costa. — M anitoba Oil Products. Ltd. 
v. Langrnburg Villaoe, [1923] 4 
D. L. R. 260 ; 8 W. W. R. 308.— GAN. 



VoL XVHL— Distreis. Cases 1532- 1780. 


1532. Add. Citation : — sub nom. Bletchingdon 
Surveyor v . Band, 3 New Sess. Cas. 040. 

1542. Add . Citation 1 B. B. A. 570. 

1588a. Costs of distress — Power to levy.] — The 
power given to Comrs. of Sewers by Sewers 
Act, 1833 (c. 22), s. 56, to levy the costs of a 
distress is limited in the cases of distress for 


sums under £20 by Distress (Costs) Acts, 
1817 (c. 93) & 1827 (c. 17). — R. v. Norfolk 
JJ., Ex p. Porter (1926), 90 L. J. K. B. 
158 ; 136 L. T. 327 ; 91 J. P. U ; 43 T. B. It. 
53 ; 70 Sol. ,To. 1 198 ; 25 I,. G. It. 41, D. C. ; 
sub nom . It. v, Smith, Ex p. Porter, [1927] 
1 K. B 478. 


Part IV. — Distress for Assessed Taxes. 


1607. Add* Annotations : — Refd. It. v. Swansea 
Income Tax Comrs., Ex p. English Crown 
Spelter Co., [T925] 2 K. B. 250. Mentd. Ingle 
v. Farrand, [1927] A. C. 417. 

1609. Add, Annotation : — As to (1) Refd. Glamor- 


gan County Council v. Glassbrook, [1924] 1 
K. B. 879. 

1636. Add. Annotation Refd. Bickford v. Quirke, 
Piekford v, I- It. Com is. (1927), 13 T. L. H. 
659. 


Part V .—Distress for Tolls. 


1638. Add . Annotation : — Mentd. Layzell v. 
Thompson (1926), 43 T. 1,. It. 58. 

1639. Add. Annotation:-- Mentd. The Jupiter 
(No. 3) (1927), 137 L. T. 333. 


1649. Add. Annotation : — Mentd. Aylott v. West 
Ham Corpn., Sisson v. Same (1926), 95 
1 j. J. Oh. 533. 

1653. Add. Annotation: Mentd. The Jupiter 
(No. 3) (1927), 137 h. T. 333. 


Part VII. — Distress Damage Feasant. 

1780. Add. Annotation : — Refd. Back v. Daniels (1924), 69 Sol. Jo. 160. 




PART IV. SECT. 1. 

g l, .} — Where several 

quarter sections are separately assessed, 
a seizure for taxes of goods belonging 
to a person other than the person taxed 
or owner of the land in possession 
thereof can be made only for the taxes 
owing with respect to the particular 
quarter section on which the goods are 
found. — Springbank Municipality v. 
Walker, [1925] 1 D. L. It, 925 ; [1925] 
1 W. W. It. 697 ; 21 Alta. L. R. 344.— 
CAN. 

g U. .] — Under Municipal 

District Act, R. B. A.. 1922 (c. 110), 
the right to seize chattels lying on the 
land taxed, but not belonging to the 
person taxed, is limited to the cose in 
which the person assessed is in actual 
occupation of the land. — Scott v. 
Municipal District of Woodford 
Alta.), [1025] 4 D. L. R. 783 ; [1925] 
i W. W. K. 727 ; affg., [1925] 2 W. W. 
R. 578.— CAN. 

PART VI. SECT. 3, SUB-SECT. 1. 

in. Imposition of hard labour— ■ 
Validity— Criminal Code , s. 739 (2).]— 
R. v. Riley (N. 8.) (1905), 14 Can. 
Crim. Cas. 346.— CAN. 

PART VII. SECT. 8, SUB-SECT. 1.— A. 

• (p. 445) i. Notice — Under 

Stray Animals Act.) — On an appeal 
from a summary conviction under the 
above Act for illegal Impounding: — 
Held: the conviction should bo quashed 
as the record did not show that the 
notice required by s. 34 was given to 
the poundkeoper. — Staun v. Pkutert 
(1922), 70 D. L. R. 285 ; [1922] 2 
W. W. It. 835.— CAN. 

PART VII. SECT. 8, SUB-SECT. 1.— B. 

18181. Must be a fit <& proper pound.) 
— Under Stray Animals Act, 1920, 


animals impounded must be placed In 
the pound provided by the municipal 
council under s. 9 ; where a pound- 
keeper placed & kept, horses upon a 
fenced quurtor section owned by him 
& separated by a road allowance from 
the pound provided by the municipality 
& the fence being broken down, the 
horses escaped or wore drivon off 
Held : the municipality was liable 
under s. 9, as it must bo taken to have 
assumed tho risk of placing & keeping 
the horses in a place other than an 
authorised pound. — SlNWiOK v. Klfkoh, 
[1924] 2 W. W. R. 755.— CAN. 

PART VII. SECT. 8, SUB-SECT. l.-E. 

k i. .] — Whore under Stray 

Animals Act, 1915, s. 27 (J ), the posting 
of notices of sale of impounded animals 
were not complied with : — lie Id: the 
sale amounted to a conversion cfc the 
pound-keeper, He the municipality 
employing him, were liable m damages, 
as (1) tho posting of two notices within 
the municipality & one outside it was 
not a compliance with the Act ; 
(2) where animals are branded, the 
pound-keopor is guilty of negligence in 
falling to mention the brands in the 
notioes. — Leach v. Mantahio Ruhaj, 
Municipality No. 262 He Morn, [1921] 
1 W. W. It. 132 ; 56 D. L. R. 735 ; 14 
Sosk. L. R. 25.— CAN. 

k j] % .j — Where there fs 

nothing indicating the presence of a 
brand on an impounded animal the 
pouhdkeepcT is not obliged to fee] all 
over its body in search of a possible 
brand, in order properly to describe 
the animal in the prescribed advertise- 
ment. . ... 

The sale of an impounded horse by 
a poundkeeper : — Held : defective be- 
cause notices of tho impounding & of 
the sale bad not been properly posted, 
& both tho pound-keeper He tho 
municipality which employed him were 
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liable in conversion for the viiluo of Iho 
horse n! the time of s»Je. — ItltoWN r. 
Rural Mcnicii-am'i y ok St. Francois 
Xavier At Urklanp (Man.), 11926] I 
W. W. R. 42.— CAN. 

sq. Pay mini of residue to owner — 
Domestic J mmols Art , 1921 (c. 50) 
Municipal lhstral Art , 1911 (r. 3).]— 
Tho c licet of the amendment made by 
b». 27, 2N of t be former Act extends tho 
period of twelve months provided by 
s. 213 of the lattei Act, for application 
for payment t o t tie owner of t he rosiduo 
of the proceeds of stile of un impounded 
animal, to tnentv-four months from 
the date of sale. — Go plan v. Sterling, 
[1924] 3 W. W. It. 209.- CAN. 

PART VII. SECT. 9. 

»w. Conviction — Under Stray Ani- 
mals Act, 1920 (c. 121).] Where the 
evidence showed that accused hud 
been wrongfully convic ted of an offence 
of unlawfully rescuing cuttle under a 
provincial Act, m tiiat he hud merely 
made an attempt: — Held: (1 ) the 
offence, not being an Indictable offence, 
could not be remitted to the muglstiute 
to convict of an attempt under Criminal 
Code, s. 919 ; (2) b. 49 (d) of the ubovo 
Act did not apply to t-bc poition of the 
province within which the offence was 
charged to have been committed.— 
R. V : GUIISKI (1022), 09 IJ 
38 Can. Crim. (as. 139; [1922] 3 

W.W. U. 540. CAN. 

PART VII. SECT. 12. 

gr j. Measure of damages.) 

— Damages wi re fixed on tho basis of 
prices obtained at auction sales, for 
while it may he that prices paid at 
auction soles arc not aH largo os are 
usually obtained at private sales, still 
tho prices obtained at uuotion saleB very 
often bavo a great deal to do with 
fixing the price of an animal to 
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Part VIII. — Distress for other Purposes. 

1870 . Add. Cihdions sub mom . It. r. Fordiiam, L. K. 8 Q. B. 501 ; 42 L. J. M. C. 153 ; 22 W. It. 85. 


the community. — S inwjck v . Klfkoh, 
[1924] 2 W. W. R. 755.— CAN. 

g ii. Allowance for pound- 

keeper's fees rf* ejrijenses. ] — In an action 
for damages for the conversion of 
animals illegally Hold at a pound -sale, 
doftfl. have no right to an allowance 
for the pound -keeper's fees or oxnenses. 
— Leaoh v. Mantario Rural Munici- 
pality No. 202 & Morn, [1921] 1 


W. W. It. 1.12 ; 56 D. L. H. 735 ; 14 
Sask. L. R. 25. — CAN. 

k i. Pltf. im- 

pounded with a poundkeoper cattle 
which had come on to liis land through 
a wire fcnco & claimed damages. The 
poundkoeper, without obtaining pay- 
ment of the damages or security 
therefor, released the cattle to the 
owner on receipt of the latter's cheque, 
payment of which was stopped. On 


appeal by the owner the council of the 
municipality decided that tho fence 
was not a lawful fence & that pltf. was 
not entitled to damages. Pltf. sued 
tho poundkeeper & the municipality 
for the damages : — Held : pltf. was 
entitled aH against both dofts. to the 
damages claimed. — Johnson v . Muni- 
cipal District of Rkaver Dam, 11925] 
4 D. L. R. 299; [1925] 3 W. W. R. 
369. - CAN. 
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Vol. XIX.— Cases 4— 204a. 


EASEMENTS AND PROFITS A PRENDRE. 


Part I. — Nature and Characteristics of Easements. 


4. Add. Annotation : — Js to (1) Refd. Sack v. 
Jones, [1925 J Oh. 235. 

27. Add . Annotation : — Refd. Simpson v. Weber 
(1925), 133 L. T. 46. 


48. Add. Annotations : — Refd. Back v. Daniels 
(1924). 09 Sol. Jo. 100; Hackney B. C. v. 
Metropolitan Asylums Board (1924), 131 

L. T. 130. 


Part III. — Creation of Easements. 


89. Add. Annotation : — Refd. Lord Stratlicona 
S.S. Co. v. Dominion Coal Co. [1920] A. C. 
108. 

97. Add. Annotations : — Expld. & Dlstd. S. E. 
Ry. v. Cooper, [1924] 1 Cli. 211. Consd. 
York Corpn. v. Leetliam, [1924 | 1 Ch. 557. 
Refd. Birkdale District Electric Supply Co. v. 
Southport Corpn., [1920| A. C. 355. 

98. Add. Annotations: — Consd. S. 'E. By. v. 
Cooper, 11924] 1 Ch. 211. Refd. Birkdale 
District Electric Supply Co. r. Southport 
Corpn., [1920] A. C. 355. 

112. Add. Annotation : — Gineratly , Mentd. S. E. 
By. t\ Cooper, 1 1024] 1 Ch. 211. 

124. Annotations :— For “ Mentd. Poult on v. Moore 
(1913), 83 L. J. K. B. 875,” read “Consd. 
Poulton v. Moon (1913), S3 L. J. K. B. 875.” 

147a. According to intention of parties — Common 
approach — Not effective until approach 
cleared.] — Swan v. Sinclair, No. 515, post. 

183. Add. Annotation Consd. Gregg r. Richards 
(1920), 95 L. J. Ch. 209. 

186a. .] — In the conveyance to pltf. of 

a house A land there was an expioss grunt to 
her of a way described as coloured green on 
the plan indorsed on the deed. The part 
coloured green was lour ieet wide & formed 
part of a wider roadway running along the 
back of the adjoining houses to the back 
promises of pltf.’s house. At th<* time of the 
conveyance* a right of access for vehicles to 
pltf.’s back premises over the whole roadway 
was enjoyed with the house 1 conveyed. The 
habendum m the conveyance was “to hold 
same with the benefit of all such easements & 
privileges in the nature of easements as are 
now subsisting in respect of the property 
hereby conveyed.” Pltf. claimed that the 
right to use the whole width of tin* roadway 
for the purpose of access of vehicles to her 


back premises passed to her under her con- 
veyance : — Ilctd : that the right claimed 
passed to pltf. by virtue of sect. 0 (2) of the 
above Act, there being no unequivocal “ con- 
trary intention ” expressed in the deed 
within sect. 0 (1), sufficient to negative the 
passing ol such right.- Gituun r. Richards, 

1 1929 | (Mi. 521 ; 95 L. J. Ch. 209 ; 135 L. T. 
75 ; 70 Sol. Jo. 4 13, C. A. 

190. Add. Annotation As to (1) Refd. Gregg r. 
Richards (1920), 95 L. J. Ch. 209. 

204a. Intention of parties — No evidence of 

intention to determine status quo. | — Two 
adjoining houses, originally belonging to one 
person, subsequently became vested in pltf. 
A deft, respectively. For some years before 
the severance of ownership, a creeper had 
been growing in what was now deft.’s garden 
with its foliage spreading along the wall of 
pltf.’s house. Also, again before the sever- 
ance of ownership, the post of a gate leading 
from what was now deit.’s garden had been 
fastened by plugs & nails into pltf.’s wall. 
The growth of the creeper had from time to 
time reached pltf.’s gutter, Ar he had been 
obliged to cut it back. Pltf. brought an 
action for trespass in respect of the two 
above-mentioned acts, & the county ct. 
judge found both acts to be trespasses 
Held: both the growth of the creeper on 
plti.’s wall & the fastening ol the gate to 
pltf.’s w r ali would amount to trespasses, 
unless they could he justified by the existence 
of an easement ; tiie implied reservation of 
an easement in a grant of property depends 
on the common intention of the jmrtics ; here 
there was no evidence that it was not the 
intention of the parties to the conveyance 
that- creeper & gate-post should remain, <fc 
therefore an easement in each case was 
impliedly reserved ; there was, however, a 


PART II. 

80 i. lhslinguishcd from lice tire. J 
Venire r. Mackey, [1927 J 1. It. 372. — 

PART III. SECT. 1, SUB-SECT. 1. 

sa. Public right. 1 — Though the* public 
cannot acquire ownership of a land, 
it can acquire over it an casement 
by grant. — Ubran Kasim Bait v. 


corpn. having agreed to grant an ease* 
merit to lay pipes over certain land : — 
Held : the granting of such eafaement 
being quite consistent with the pur- 
poses for which the corpn. was autbo* 
rifaed to hold land, it was competent 
for the corpn. to make such grant. — 
Hanks Peninsula Electric Power 
Hoard v . Akaroa BoRorrm Count il, 
119231 In. Z. L. R. 880.— N.Z. 


PART III. SECT. 1, SUB-SECT. 2. — A. j a servitude, 
98 i. Must not be ultra vires .] — A | property of 


no power t o create 
or any other right, in 
a •* public utility.” — 
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Montreal Tramways Co. v. Mon- 
trGal-Nord Villk, [1921] C. 994. — 

CAN. 


PART III. SECT. 1, SUB-SECT. 6.— A. 

n. For “ n ” substitute “ 147a i.” 

o. For “ o ” substitute “ 147a ii.” 

p. For “ p ” substitute ” 147a iii.' 1 

’ III. SECT. 2, SUB-SECT. 1. A. 

f i. .J -Navi a is v. Paznkr, 

( i 920 J 4 1). L. ft. 258 ; 39 O. L. It. 
318.— CAN. 



Oases 204a— 488. English and Empire Digest Supplement. 


duty on the part of the grantee to use. care 
that the grantor’s property was not unduly 
* interfered with ; deft, in allowing the creeper 
to obstruct pltft's gutter had failed to use 
necessary care, & as to this part of the case 
the award as to damages must stand. — 
Simpson v. Weber (1926), 133 L. T. 46 ; 41 
T. L. R. 302, D. 0. 

223. Add. Annotation : — Refd. Sack v. Jones, [1923] 
Oh. 235. 

229. Add. Annotations : — Apld. Sack v . Jones, 
[1925] Ch. 235. Refd. Simpson v . Weber 
(1925), 133 L. T. 46. 

253. Add . Annotation: — As to (1) Refd. Simpson 
v. Weber (1925), 133 L. T. 46. 

264. Add. Annotation : — Refd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 

282. Add. Annotation: — As to (2) Apprvd. Gregg 
v. Richards, fl926] Ch. 521. 

291. Add. Annotation: — As to (1) Refd. Simpson 
v. Weber (1925), 133 L. T. 46. 

299. Add. Annotations : — Consd. Yorkshire East 
Riding County Council v. Selby Bridge Co., 
[1925] Ch. 841. Refd. Winsford Entertain- 


merits t>. Winsford U. D. 0. (1924), 23 L. G. B. 
254 ; Layzell v. Thompson (1926), 43 T. L. R. 
58. Mentd* Jaeger v. Jaeger (1927), 44 
R. P. C. 437. , 

320. Add. Annotation : — Refd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 355. 

322. Add. Annotation : — Generally , Mentd. Verge 
v. Somerville, [1924] A. C. 496. 

1 346. Add. Annotation : — Refd. Layzell v . Thomp- 
son (1927), 137 L. T. 106. 

847. Add. Annotations : — Refd. Stoney v . East- 
bourne R. D. C., [1927] 1 Ch. 367. Mentd. 
Moser v. Ambleside 17. D. C. (1924), 89 J. P. 
118. 

359. Add. Annotation : — Refd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 355. 

389. Add. Annotation : — As to (3) Refd. Slack v, 
Leeds Industrial Co-op. Soc. (1924), 94 
L. J. Ch. 46. 

435. Add. Annotation :• — As to (1) Refd. Stoney v . 
Eastbourne R. C. & Devonshire (1926), 95 
L. J. Ch. 312. 


Part V.— Preservation and Repair of Easements. 

482. Add. Annotation :— Refd. Sack v. Jones, I 483. Add. Annotation : — Refd. Metropolitan Water 
11925] Ch. 235. I Board v. L. & N. E. Ry. (1924), 131 L. T. 123. 


PART HI. SECT. 2, SUB-SECT. 1.— C. 

K i. Land bounded by 

private road.) — Pltf.. a loanee, claimed 
lo bo entitled to a right of way over a 
private road existent at the time of 
the leaao 6c maintained by the lessor, 
owner of adjoining lamia, ua one of the 
approaches from the highway to his 
own house, & permitted to bo used 
bv tenants in prior years without 
objection. Tho leased property as 
described In the lease did not embrace 
this road, but the lessee claimed that 
he & prior occupiers of tho leased house 
had the use of it, &, as one of the named 
boundaries was tho roadway, tho lease 
impliedly gave him a right of way over 
It : — Held ; the lessee was uot entitled to 
the right-of-way. — B ready v. McLen- 
nan (No. 2), [19241 S W. W. It. 924 ; 
33 B. O. R. 400,— CAN. 


PART III. SECT. 2, SUB-SECT. 1. — D. 

284 i. Conveyances not simultaneous 
— Right of warn ) — nuLLirs r. Ross, 
1 1920] 1 L. It. 006 ; 68 N. H. H. 
326.- CAN. 


PART III. SECT. 3, SUB-SECT. 2. 

■m. The public .] — To a suit by a 
private person against the Govt, for a 
declaration of his ownership of a land, 
the acquisition of an easement over it 
by the public Is no defence. Though 
the public oannot acquire ownership of 
a land, it can acquire over it an case- 
ment by prescription. — Ussan Kasim 
Sait v. Secretary of State for 
India (1923), 1. L. R. 47 Mad. 110.— 
IND. 

ol. In land of lessor.] — 

Although a tenant oannot acquire a 
prosoriptivo right of easement In land 
ixdonglng to his lessor, he may claim 
a right of easement based on im- 
memorial user. — Tinkowri, ETC. v. 
Ham, etc. (1022), I. L. R. 60 dale. 
356.— IND. 


PART III. SECT. 3, SUB-SECT. 8. i 

■ i. .] — In India a tenant can* 

establish his right to irrigate his field 
from hiB landlord’s tank by proof of 
open & continuous user from time 
immemorial. — T inkowri, etc. v. Ham, 
etc. (1922), I. L. R. 50 dale. 356 — 
IND. 

sw. Not right to use railiva y .)- 
Meagher v. Canadian Pacific Ry. 
Co. (1012), 42 N. B. R. 46.— CAN. 

PART III. SECT. 3, SUB-SECT. 5.— A. 

846 i. Origin of doctrine.) — When en- 
joyment of a right of casement has con- 
tinued uninterrupted for a long scries 
of yoars, Buoh enjoyment should be 
attributed to a legal origin, & the ct. 
should presume a grant or an agree- 
ment. — Tinkowri, etc. v. Ram, etc*. 
(1022), I. L. R. 50 Calc. 856.— IND. 

PART III. SECT. 3* SUB-SECT. 6.— E. 

•a. l*roof of commencement of ten- 
ancy — User immemorial.) — Where 
the origin of a tenancy is known, but 
the origin of a right of easement has 
not been traoed, the tenancy does not 
rebut tho presumption of a grant whioh 
arises upon proof of immemorial user. 
— Tinkowri, etc. v. Ram. etc. (1922), 
1. L. R. 50 Calc. 356.— IND. 

PART III. SECT. 3, SUB-SECT. 6.— 
0. (to) i. 

t I, 5. P. SUBBA RAO V. LAKSIIM AN A 

Rao (1925), I. L. R. 49 Mad. 820.— 

IND. 

t ii. .] — Carpet Import Co., 

Ltd. r. Bkatii Sc Co., Ltd., [1027] 
N. Z. L. R. 37.— N.Z. 


PART III. SECT. 3, SUB-SECT. «.— 
C. (b) ii. 

413 1. Evidence that user not of right 
— Parol licence granted during statutory 
period .) — Parol lioenoe 1 b of no moment 
unless it Is applied for ft granted 


within the period of forty years pre- 
scribed by Limitations Act, R. S. O., 
1 914, b. 35, in which case it will negative 
the enjoyment of the easement as of 
right for forty years. — Bowes v. Reid, 
[1924] 2 D. L. R. 399 ; 64 O. L. R. 
253.— CAN. 

PART III. SECT. 8, SUB-SECT. 8.— 
C. <o) i. 

sb. Forty pears — Whether conclu- 
sive .) — Limitations Aot, R. S. O., 
1914, s. 35, makes a right whioh has 
been enjoyed for the full period of 
forty years indefeasible, unless it 
appears that it was enjoyed by virtue 
of some consent or agreement expressly 
given by deed or writing. — Bowes v. 
11EID, 11924] 2 D. lTr. 399 ; 64 

O. L. R. 253.— CAN. 

433 I. Against whom time computed — 
Rruersioncr.l — E isenhauer v. Why* 
nacht (1002), 36 N. S. R. 296.— CAN. 

PART III. SECT. 6, SUB-SECT. 2. 

•d. Plea of user — Road within well- 
defined limits — Slight variation of via 
trita — Sufficient .) — Bowes v. Reid, 
[1024] 2 D. It. R. 300 ; 54 O. L. R. 
253.— CAN. 

PART IV. SECT. 1. 

sf. Whether assignable .) — In July, 
1916, deft. & another granted to S. a 
right to lay down a tramway through 
deft.’s land for the purpose of removing 
S.’s timber. In 1919 S. assigned his 
rights under the agreement to pltf., 
who continued to use the tramway. 
The assignment waa known to deft., 
who raised no objection. Deft., In 
Aug. 1922, placed obstructions across 
the tramway. On a motion for an 
injunction, deft, eontended that the 
contract granting the tramline was not 
assignable : — Held : the grant was not 
a personal one, ft pltf. had an equitable 
interest by assignment from 8. In the 
easement. — Magdonabd v. Peddle, 
11923] N. Z. JL. R. 987. -N.Z. 
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VoL XIX. — Easements. Cases 488 — 681. 


Part VI. — Extinguishment of Easements 


493. Add. Annotations : — As to (1) Apld. Swan v* 
Sinclair, [1924] 1 CJh. 254. Raid* Swan v. 
Sinclair, [1925] A. C. 227. 

494. Add . Annotation : — As to (2) Refd. Swan v* 
Sinclair, fl925] A. C. 227. 

502. Add. Annotation : — Held. Swan v. Sinclair, 
[1925] A. O. 227. 

505. Add. Annotation : — Refd. Swan v. Sinclair, 
[1926] A. C. 227. 

511* Add. Annotation: — As to (1) Refd. Swan v. 
Sinclair, [1925] A. C. 227. 

515. For the paragraph in the original volume sub- 
stitute the following paragraph : — 

Acquiescence in obstruction of way.] — 

In 1870 a row of houses was put up for sale 
by auction in eleven lots. One of the con- 
ditions was that a strip of land fifteen feet in 
width, running the entire length of the lots 
& being the rear portions of the back gardens 
of the houses, was intended to form a right 
of way from the back garden of each house 
into Church Koad, which bounded the side 
of lot 1 on the south, & that the lots would 
be sold subject to & with the benefit of such 
right of way, & that the respective purchasers 
should at the earliest possible moment re- 
move the fifteen feet of end garden wall & 
form the right of way. This condition woe 
recited in each of the conveyances. Lot 1 
was conveyed subject to the right of way of 
the owners of the other lots &> lots 2 & 3 with 
the benefit of & subject to the right of way. 
The purchaser of lot 1 let it for a term of 
fifty years, which expired on June 16, 1922, 
subject to the right of way. In 1904 pltf. 
took an assignment of this lease, & in 1911 
he purchased the fee simple of lots 2 & 3, 
with the benefit & subject to the right of way. 


Deft, was the present owner of lot 1. For 
fifty years from the date of the original sale 
no attempt was made to form the proposed 
roadway, the garden walls dividing the several 
lots remained intact, & the wall separating 
lot 1 from Church Road was not breached. 
Church Road was six feet above the level of 
the back gardens. In 1883 the original lessee 
of lot 1 in the course of erecting some stables 
in his back garden raised the surface of the 
strip of land at the end of his lot to the level 
of Church Road, with the result that there 
was a drop of six feet from that strip into 
lot 2. In 1919 pltf., in anticipation of the 
expiration of his leasts proposed to build a 
garage on lots 2 & 3. With that object in 
view he pulled down part of the wall which 
separated the rear portion of lot 1 from 
Church Road & erected gates there, Ac he 
also raised the level of the roar portion of 
lot 2 ; & subsequently he caused a car to be 
driven through the gates over the strip in 
lot 1 into lot 2. On the expiration of the 
lease deft, blocked up the gates Ac obstructed 
tlio way. In an action by pltf. as owner of 
lots 2 A 3 to enforce his right ol way against 
the deft .: — 11 eld : (1) until the land was 

cleared there could be no effectual creation 
of a right of way ; (2) having regard to the 
time which had elapsed before any purchaser 
attempted to assort his rights under the 
original conveyance*, the inevitable inference 
was that the arrangement made in 1870 had 
been abandoned by common consent. — Swan 
v. Sinclair, [1925 J A. C. 227 ; 94 L. J. Ch. 
104 ; 132 Li. T. 577 ; 89 J. 1\ 38 ; 41 T. L. R. 
158 ; 22 L. (J. R. 705, II. L. 

541. Add. Annotation : -Mentd. Public Trustee r. 
Lancaster Duch>, L1927J L K. R. 510. 


Part VII.- — Rights of Way. 

581. In the cross-referenoefl following this case for “ Church ways.] — See Ecclesiabtical Law, 

•• Church ways .]— See Highways,” substitute p. 307, post.” 


PART VI. SECT. 2. SlIB-SECT. 2. — B. 

507 i. Non -user alone as presumption 
of abandonment — Abandonment question 
of fact. ] — While mere non-user is not 
sufficient to amount to abandonment 
of a right of way, it is a fact to be taken 
into consideration, as it is from all 
sueh facts that the ot. has to decide 
whether or not a (dear intention to 
abandon can be Inferred or is Indicated. 
Where pltf. 8c his predecessors in title 
had failed to exercise a right of way 
had fenced off their land, so as to 
shut off the right of way 8c had omitted 
any specific mention of the right in 
various conveyances : — Held: an aban- 
donment was established. — Christo - 
pher ujC^hrn (1924), 1. L. It. 2 Ban. 

508 v .] — Non-user is not of 

Itself o\ idence of abandonment. - 
Nantais v. Pazseu, {1928] 4 1). L. R. 
258 ; 59 O. L. R. 318.— CAN. 

PART VI. SECT. 3, SUB-SECT. 1. 

I I. .] — The unity of the dor- 

mant 8c servient estates in the same 


person extinguishes the easement 
appurtenant to the dominant estate. — 
Tinkowri, etc. v. Ram, etc. <1922), 
I. L. It. 50 Cole. 356.— IND. 

1 ii. Easement of support .] — 

Backus v. Smith (1880), 5 A. It. 341. 
— CAR. 


649 i. Unity of possession without 
unity of seisin — Suspension of easement 
— Water .} — Tinkowri, etc. v. Ram, 
etc. (1922), I. L. R. 60 Calo. 356. — 
IND. 


n i. .) — An easement may 

t>e revived after it has been ex- 
tinguished, by the union of the domin- 
ant & servient tenements in one 
owner, by their subsequent severance, 
providod the easement is apparent, 
continuous 8c essential to the enjoy- 
ment of the dominant tenement. — 
Tinkowri, etc. t*. Ram, etc. (1922), 
I. L. R. 50 Calc. 356.— IND. 


PART VI. SECT. 4. 
ik. Bale of servient tenement for 
taxes under statutory power .] — Under 
Calgary Charter a sale for taxes of the 
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sorvicnt tenement does not extinguish 
a true oaseuiont. — Hutchings v. Camp- 
bell, W ilhon 8c Horne, Ltd., 11924] 
2 I). L. It. 299 ; 1 W. W. It. 1070 ; 20 
Alta. L. R. 276.— CAN. 


PART VII. SECT. 1. 

566 ii. Agreement bilwtcv co 

owners.] — Deft. 8c B.. each of whom 
owned one-half of & lot of land, onteied 
into an agreement for a nght of way 
to a building in the rear, each con- 
tributing from bis half one foot nine 
inches, so as to make a right of way, 
thioe feet six mchcH m width : — Held : 
the deed providing for the establish- 
ment of the way must be construed as 
a mutual conveyance from each party 
to the other of un interest in the land 
neoeesary to be used in common for 
the alleged nght of way, Ac not as an 
agreement to establish a right of way 
by grant or otherwise. — Travis In- 
vestment Co. v. Power, [1925] l 
D. L. Ii. 232 ; 57 N. S. Ii. 432.— CAN. 

r. For “ Badhanatii ” read “ Rad- 

HANATH.” 



Cases 598—982. 


English and Empire Digest Supplement. 


598. Add . Annotation : — Refd. Taylor v. British 
Legal Life Assce. (1925), 94 L. J. Ch. 284. 
641. Add. Annotation : — Refd. Taylor v. British 
Legal Life Assce. (1025), 94 L. J. Ch. 284. 
684. Add. Annotation : — Consd. S. E. By. v. 
Cooper, [1924] 1 Ch. 211. 

687. Add. Citations : — [1924] 1 Ch. 211 ; 130 

L. T. 273 ; 88 J. P. 37. 

Add. Annotations : — As to (2) Refd. Birkdale 
District Electric Supply Co. v. Southport 
Corpn., [1920] A. O. 355. Generally , Mentd. 
Kelly v. Barrett, [1921] 2 Ch. 379. 

721a. Includes motor cars.] — A.-CL v. Hodgson, 


[1922] 2 Ch. 429 ; 91 L. J. Ch. 426 ; 127 
L. T. 329 ; 87 J. P. 121 ; 38 T. L. R. 601 ; 
60 Sol. Jo. 538 ; 20 L*. G. R. 425. 

738. Add. Annotation : — Consd. S. E. Ry. v . 
Cooper, [1924] 1 Ch. 211. 

743. Add. Annotation : — Consd. S. E. Ry. v . 
Cooper, [1924] 1 Ch. 211. 

754. Add. Annotation : — Refd. Taylor v . British 
Legal Life Assce. (1925), 94 L. J. Ch. 
284. 

795. Add. Annotation :--As to (1) Apld. Oldham v. 
Sheffield Corpn. (1927), 136 L. T. 081. 


Part VIII 

830. Add. Annotation : -As to (6) Consd. Slack 
v. Leeds Industrial Co-op. Soc. (1924), 94 
L. J. Ch. 40. 

858. Add. Annotations Consd. Foster r. Lyons 
(1926), 70 Sol. Jo. 1182. Mentd. It ye v. 
Purcell, [1926] 1 K. B. 446. 

896. Add. Annotation As to (1) Refd. Rye v. 
Purcell, [1926) 1 K. B. 446. 

898. Add. Afi7iotat ton : — As to (1) Folld. Foster v. 
Lyons (1926), 70 Sol. Jo. 1182. 

898a. . 1--A reservation in a lease 

empowering the lessor to build on adjoining 
land, notwithstanding such building might 
obstruct anj lights on the demised land, 
prevents the lessee from acquiring a right to 
light under Prescription Act, 1832 (c. 71), 
s. 3. — PosTKii r. Lyons A Co., [1927j 1 Ch. 


—Light. 

219 ; 96 L. J . Ch. 79 ; 136 L. T. 372 : 70 Sol. 
Jo. 1182. 

934a. .] — The standard as to the amount of 

light required to be left so as to prevent 
a nuisance is an absolute one, if an ob- 
struction to an ancient light renders a room 
inadequately lighted A- causes an actionable 
nuisance, the obstruction does not cease to 
be actionable because the room is situated in 
a manufacturing town. — Horton’s Estate, 
Ltd. v. Beattie, Ltd., [1927] 1 Ch. 75; 96 
L. J. Ch. 15; 136 L. T. 218; 12 T. L. K. 
701 ; 70 Sol. Jo. 917. 

956. Add. Annotation : — Consd. Slack r. Leeds 
Industrial Co-op. Soc., [1924] 2 Oh. 475. 

982. Add. Annotation : — As to (1) Refd. Slack v 
Leeds Industrial Co-op. Soc., [1924] 2 Ch. 475 


PART VII. SECT. 2, SUB-SECT. 5. 

602 i. Kabul of i/wr of way—drant 
subject to existing obstruction, j — W lion 
a right of way ih giuntcil ovoi land on 
which there exists an obstruction at 
the date of the grant, it ih a question 
of interpretation of the grant whether 
tlio ouNemont is subject to the obstruc- 
tion or free from it. Speak v. How- 
LATT, 11924] N. Z. L. It. bUl.-N.Z. 

PART VII. SECT. 6, SUB-SECT. 3.— 
B. (a). 

683 V. .]- TKAV1S INM'RIMINT 

Co. v. Power, 11925] 1 I). L. K. 232 ; 
67 N. 8. It. 4 32. — CAN. 

si. - — Where theiv was a 

grant of way to & from claimant ’s 
warehouse solely for the purpose of 
taking goods to & from the warehouse, 
& at the time of the grant claimant 
had no building which could be do- 
scribed as a warehouse, but was then 
contemplating t he building of one : — 
Held : when the grant was mode the 
parties must have intended to create 
a right of w’ay in eonneetiou with the 
warehouse to be eroctod in the future, 
& the grant ought to be so considered. 
— Patkrson & Barr, Ltd. r. Otago 
University. [1925] N. Z, L. R. 191.— 
N.Z. 

PART VII. SECT. 6, SUB-SECT. 3.— 
B. (b). 

690 i. Limited by user proud -- Only 
when terminus ad gucm of spicial 
nature. 1 — The only cases in which 
servitudes of way acquired by pre- 
scription arc limited by reference to 
the purposes of the traffic carried by 
them are those cases in which there is 
some special feature attached to the 


terminus to w’hicli the roadw-ay leads, 
an in a way to a mill, kirk, or peat 
moss.-~CAKtfTATns r. Spence, [1924] 
S. C. 3 SO.- SCOT. 


PART VII. SECT. 6. SUB-SECT. 3.— 
B. (f). 

716 i. Whether way for general jnir- 
ioscs .) — Where proprietors of certain 
ands sought to interdict the pro- 
prietor of adjoining lands from carting 
building materials for dwelling-houses 
over a roadway or track which 
traversed their lands : — Held : during 
a ponod defenders had acquired a 
servitude right of access for cart 
traffic : & the fact that the carting 
had been for agricultural purposes did 
not limit the servitude to a right of 
passage for such purposes, but a right 
of access by oart for all purposes, 
including the carting of building 
materials, had been acquired. — C ar- 
stairs v. Spenoe. [1924] 8. O. 380. — 
SCOT. 

716 ii. .] — Where a dominant 

owner, who lias acquired a right of 
way over tlio servient heritage for the 
agricultural uses of his land, socks to 
use that right of way for non- 
agricultural purposes, he has a right 
to do so, provided that additional 
burden Is not thereby imposed on 
the servient heritage. — M anohersiia 
SORABJI V. VlRJlVALLABUDAS JEKI- 
sovuAfcJ (1926), I. L. R. 50 Bom. 635. — 
IND. 

PART VII. SECT. 6, SUB-SECT. 3.— 
D. (a). 

754i. Method of— Whether 

reasonable. ] — Doft. leased to pltf. an 
island, standing in a shallow' lake, 
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which m the dry season became a 
muddy marsh. The land surrounding 
the island belonged to deft., &: the 
lease provided that pltf. should have a 
right of W'ay across it, nothing being 
said as to the mode of exorcising the 
right. Pltf. having built a trestle 
bridge from the island to tho main 
land : — Held : pltf.’s modo of user was 
reasonable, & deft. W'as not justified in 
interfering with the bridge.- — B utchart 
v. Doyle (1897), 24 A. R. 615.— CAN. 

si. Removal of existing obstruction 
— Way granted free of obstruction .] — 
Whore a right of way is granted over 
land on winch there exists an obstruc- 
tion at tho date of the grant, but free 
from it, it is for the grantee to got rid 
of the obstruction by his own act. 
The grantor is not under any obligation 
in the absence of a contract to that 
effect. — S pear v. Rowlatt, [1924] 
N. Z. L. R. 801.— N.Z. 

PART VII. SECT. 6, SUB-SECT. 3.— 
D. (b). 

759 i. General rule.] — Apart from 
gpeoi&l custom or express contract, the 
owner of a servient tenement is not 
bound to execute any repairs necessary 
to ensure the enjoyment of the ease- 
ment by the owner of the do minan t 
tenement. — Spear v. Rowlatt, [1924] 
N. Z. L. R. 801.— N.Z. 

PART VII. SECT. 8. 

p i. .] — Doft. having, 

by grant, a right of way over a strip of 
land, the proporty of pltf. : — Held : 
pltf. was entitled to erect a fence 
upon the boundary between the strip 
& deft. *s land, allowing deft, reasonable 
access by a gate or gates to the way. — 
Lewis v. Wakkung (1923), 54 O. L. R. 
647.— CAN. 
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Part IX. — Water. 


1016. Add. Annotation — Apld. Yttwood i TJaa 
M am Collienes (1927), 70 Sol Jo JO 7 
1117. Add Annotations Consd. Ilfonl 1 1) O 


Part X. 

1165. \dd in notation Mentd. M iitnis ? , 

Bowki, [19201 Y ( 71o 1 

1193. Add Annotation — Consd. Ilioid t I) C 
i Beal A Jiuld, [19J7J 1 k J, 071 , 

1223. 1 dd 1 nnotuhon Apld. s k k i Joins 
11925] Ch 2 >7 

1226a. Whether party-wall entitled to suppoit — 
From adjacent building | — Pltf A dt it wm 
tin cmmis of adjoining houses, si pa i cited b\ 


? Bill A Tudd, [19J51 1 k B 071 Refd. 
Noble i llamson, [192(»] 2 k B U2 


Support. 

aput\ ill A w it li nnplit d mu( u d l lgld s ol 

suppoit lMtl ilU^<d 1 li it o\\ i to lick 
of it pm A. unhipinnmg ci< It s lioiist u is 
subsiding di k^iik tin put\ w ill omi A 
11i< it 1>\ d mi pit s boost Uild 

pill s i!l< pit ns I) id n ( lx n subsl mt t Ptd 
in tin t \ ult in t s nihl t\tn il tlu\ bid 
I) ui su) S< mt i it t d | It 1 w ould Ji i\ t li id no 
tills (I M t ion Su k / I DM S | 1 92 > | ( ll 
2 » '*11 lib 229 I > > k I 1 29 


Part XI. Miscellaneous Easements. 

1282. idd innoiations Refd B ick i Dana Is [ 1322a To attach cieeper to wall] S mi son i 
(1921), 09 Sol Jo 100, XI k kin \ B C 1 WIIMII No 20 1 i anti 

JVlctiopolit in Ysvlums Bond (1921), 1 »J 

Jj 7 1 »b 1322b. To attach post to wall. 1 Simisom Wiiiiii, 

1302 idd I nnotahoi Mentd. ()( t tl ti i Slouch No 201 i anti 

I i uhik < o | 19J7J 2 k B 12 > 


Part XII. Disturbance of Easements. 


1352 1 ad innotation Is to (2) Consd. J no 

bom i i tuning [192b] lk B 100 

1356. Add innotation s — Is to (2) Consd SJ uki 

J cods Judustuil C o oj) Soi [J921| 2 (h j 
477, Iloiton s J si itt i Jit ittj (1920), 12 I 
r l L B 701 

1396. 1 dd innotation Refd Si n 1 i TkmIs 

Jiidustn.il (o op Sot []921]2(h 17 > 

1399. J oi tin puagiiph in tin ougin il \ ohmic 
substitute tin following p u igi ipb 

.] — C li un 1 1 \ Aim iidnn nt Att 1S7S 
(c 27) s 2, conh jh on tin ( t ol ( Ji juns 


tin tu n to n\\ iid d im i s in lit u oi m m 
pmtlioii in tin tist tl t tint it<n d iti|in \ 
Not wit list Hiding tin i pi d of tbit \t t by 
Sj »t ut c I i u ib \ i i »ii A ( i\ il 1 *i x t dun \< < 

J ss (( 19) tin < oin bun tl t lit < t t I I ml Ait 
ls7 * (c <»ti) B> A St it ut c I i \\ K \ ision 
\ t 1 S9s (t 2-) s 1 is < > in mil un in ion t 
1 lit | ui j tin t ion ml m l b\ ( b mt t i v 
\mc iidim nt \t t 1 S >S s 2 

\\bc if tin it but m it lion w is bn UL,hl in 
tin ( h i > i v ioi m inpindii n to nsti un m 
t bsti lie t K n ol im it nt Jigbls A bit (t found 
tli it (bit buildin s w bt n i omp)( tt d would 


PART IX SECT 3 
sits Irriguhm ft m tint / n *rr p 
ti >n by U Shu j In lull i nt milt < tin 
establish lux light tt irn^utt hi fit lti 
from hi& landlord h tanl 1 \ pTooi of 
open A continuouM um r fjoin tunc 
immemorial — Iinkowiu m x 1 am. 
Hi (1933), 1 L li SO Calc 3;b — 
iNn 

PART IX SECT 4 

sn Unity of stism fir different 
estate* — rnyoyment of irrigati m rights 
continued by U nant ] — W hi re tbo toil 
ancy m execution of a rent decree was 
sold A pm chased by tho landlord but 
the tenant continue d in occupation m 
the undMurbecLenJoyment of tho right 
of irrigation A the nnt was 
tially enhanced — Held m such oir 

cumstances the right of irrigation wai 
not extinguished but momentarily 
suspended & revived — Tinkowiu, ktc , 

J S 


t Ham no (1933) I b It r 0 Tali 

kb - IND 

PART X SECT 1, SUB-SEC T 1 
A (b) 

1141 l ( ntril r it S t n tt i 
nut tral f( if ] V i i on must i I 

t \cavatt m bis 1 rnd m as tt tl sti \ 

th littril su] pint hulli x nt to main 
t on tin h dl on ins nt nj J < u h adj 
in^ Jan i in its nut m til ht itt Mi lit > 
l oil! in Jail Ansi iuv i to i 

Mi Qi i i n [liJl) 3 II L k 1)13 3 

W \\ k Obi —CAN 

PART X SECT l, SUB-SECT 1 

B (b) 

1189 i H ught of f aiding ( >nt tl if 
mg 1 1 stibvi Ittuf ] W )i k a pc r^on bj 
in t xra\ citjon on lux i m t caus( s xub 
side me on his ncighboui h lmd 
because of thi idded wt iglit of a build 
iug thcicon Ik ih not liable 1 Ik 
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n n,l t ut i i 1 nt it 1 Mo still i lit 
un it 1 m nnt un i is i ml him 

Mint i in \\ ini Asm ran i < > 
i M l)i I l n I J 1-t J 3 I) J 1 )k 
3 VV V\ it mt CAN 


PART XII SECT 2 SUB-SECT 2 
B (a) 

st V trig i in Jh igh 7i I in jjoh 

s s i /i ] A mtju, i ol ! m J tli iikli not 

m p >ss ssi n I » i i ilit t< hive Ins 
h t mt \ 1 ft u ni | u i A if I hi tnvnt i 
ot nli mnjJ i i ( iv ut son t lit mort 
1 J in l i It li iijJi tlx mt t inav 
ti t l inti I I t i ji nnt un an it lion 

1 i ti s| i s 1 ii ts i i n,ht ot a< turn 

t i l ti j urn t j noidunigt nidi j < licit nt 
(1 inv t li it t lx t wnt i tit lie inoikugt d 
land nmjd huvt Mi n oi oi 1 1 an I u j 
Ashi itANt i (o i Mt Qi J I n, [1934J 
3 I) L k J 43 , 3 A\ W It 981 — 
CAN 
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cause an actionable obstruction to pltf.'s 
lights, but that no such obstruction had yet 
taken place : — livid : the ct. had jurisdiction 
to award damages in lieu of an injunction. — 
[Leeds Industrial Co-operative Society, 
[Ltd. v. Slack, [1924] A. C. 851 ; 93 L. J. Ch. 
436 ; 131 L. T. 710 ; 40 T. L. It. 745 ; 68 
Sol. Jo. 715, II. L. ; revftfj . S. C. S'tib nom . 
Slack v. Leeds Industrial Co-operative 
Society, Ltd., [1923] 1 Ch. 431, C. A. ; sub* 
sequent proceedings , [1924] 2 Ch. 475, C. A. 

1399a. .] — In an action brought by pltf. 

against deft, society for an injunction & 
damages m respect of an alleged obstruction 
oi ancient lights, the judge found that defts.’ 
buildings when completed would cause an 
actionable obstruction to pltf.’s lights, but 
that no such obstruction had yet taken place, 
& he expressed the opinion that the interfer- 
ence with pltf.’s legal rights when the building 
was completed would be small, & could bo 
adequately compensated by damages, but 
held, contrary to his own ojhnion, that he 
was bound by the opinion of the Ct. of 
Appeal in Dreyjus v. Peruvian Guana Co. 
(1889), 43 Ch. 1). 316, that there was no 
jurisdiction under Chancery Amendment 
Act, 1858 (c. 27), to give damages in lieu of 
an injunction w here the injury was threatened 
but had not been sustained, & he therefore 
granted an injunction. The Ct. of Appeal, 
without going into the merits, by a majority, 
upheld the view that the ct. had no juris- 
diction in such a case to award damages in 
lieu of an injunction. The House of Lords, 
by a majority, reversed this decision, & 
remitted the case to the Ct. of Appeal to 
deal with it on its merits : — Held : the 
findings of the judge brought the case within 


the “ good working rule ” suggested by A. tu 
Smith, L.J., in Shelfer v. City of London 
Electric Lighting Co., No. 1356, ante, as that 
which might guide the ct* in exercising the 
discretion given it by Chancery Amendment 
Act, 1858, to award damages in lieu of an 
injunction ; that was still the rule to be 
adopted by the ct. as a guide & was not 
affected by anything that was decided in 
Colls v. Home & Colonial Stores , No. 830, 
ante ; therefore, there being evidence to 
support the findings of the judge, the in- 
junction granted by him, contrary to his 
own opinion, ought to be discharged, & in 
lieu thereof an inquiry directed as to damages. 
— Slack v . Leeds Industrial Co-operative 
Society, Ltd., [1924] 2 Ch. 475 ; 94 L. J. Ch. 
40, C. A. 

1406a. Erection of building Interfered with 

acquiesced in by defendant.] — Where pltf. & 
deft, held adjoining pieces of ground under a 
common landlord, & pltf., with the licence of 
the landlord, & without objection by deft., 
had erected a manufactory, an injunction 
was granted to restrain deft, so building as 
to obstruct the lights of pltf.’s manufactory 
pending trial. — Crook v. Wilson (1855), 3 
W. It. 378. 

1408. Add. Annotation: — As to (1) Consd. Slack 
v. Leeds Industrial Co-op. Soc. (1924), 94 
L. J. Ch. 40. 

1442a. - — Against lessee — Freeholder not party 
to action- -Light.] — Barnes v. Allen, [1927] 
W. N. 217. 

1444a. .] — Slack v. Leeds Industrial Co- 

operative Society, Ltd., No. 1399a, ante . 

1471. Add. Annotation: — Folld. Horton’s Estate 
u. Beattie (1920), 42 T. L. It. 701. 


Part XIII. — Profits a Prendre. 


1503. Add. Annotation : — Generally , Refd. Stoney 
v. Eastbourne It. O. & Devonsliire (1926), 95 
L. J. K. B. 312. 

1570. Add. Annotation : — As to (2) Refd. The 
Eagernes, [1926 J 1\ 185. 


1573. Add. Annotaiioiis : — Generally, Mentd. The 
Carigarth, The Otarama, [1927] P. 93 ; 
Lagan Navigation Co. v. Lambeg Bleaching, 
Dyeing & Finishing Co., [1927] A. 0. 226. 
1589. Add. Annotation : — Refd. Abrahams v. Mac 
Fisheries, [1925] 2 K. B. 18. 


PART XII. SECT. 2, SUB-SECT. 2.— 
D. (b) I. 

1451 Hi. .] — Under Specific 

Relief Act, 1877, the question of an 
injunction to restrain a part y from 
erecting a building ho clb to interfere 
with his neighbour*!! easements of light 
Sc air proHonts itself in a difleront light 
to what it does in the English ots. ; & 
the ot. has a discretion. Sc may issue 
an injunction where the injury la such 


that pecuniary compensation would 
not afford adequate rolief. — Mahomed 
Auzam Ismail v . Jaoanath Jamnadas 
(1925), I. L. R. 3 Ran. 230.— IND. 

PART XIII. SECT. 4, SUB-SECT. 1. — A. 

sw. Who may acquire — Public .] — 
Though the public cannot acquire 
ownership of a land, it can acquire profits 
d prendre over it by grant. — ussan 
Kasim Sait v. Secretary of State 


fob India (1923), I. L. R. 47 Mad. 
116.— IND. 

PART XIII. SECT. 4, SUB-SECT. 2.— B. 

1636 1. The public .1 — Though the 

{ mblio cannot acquire ownership of a 
and, it can acquire profits ct prendre 
over it by prescription. — Ussan Kasim 
Sait v. Secretary of State for 
India (1823), I. L. R. 47 Mad. 116.— 
IND. 
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Vol. XIX. — Cases la — 1280a. 


ECCLESIASTICAL LAW. 


Part I. — In General. 


la. Church Assembly-Legislative Committee.]— 

Neither the Legislative Committee of the 
Church Assembly, nor the Church Assembly 
itself, is a body to which a writ of certiorari 
or of prohibition will issue, as neither of t hem g. 
is a body which is under a duty to act in a 


judicial capacity. — IL r. Church Assembly 
Legislative Committee & Cnuum 
Assembly, Ex p. Haynes Smith (1927), 
li T. L. It. 08 ; 71 Sol. Jo. 1)17, I). C. 

Add. Annotation :• Mentd. Lapel St. Mary, 
Suffolk r. Packard, [1027 | 1\ 289. 


Part III.-- Constitution of 

16. Add, Annotation: — Generally , Reid. It. v. 

North, Ex p. Oakey (1920), 43 T. L. It. 00. 
36. Add. Annotation Gem rally , Mentd. (’a pel 

St. Mary, Suffolk v. Packard, [1927 | P. 289. 

136. Annotations : — For “ J\c Letters Patent No. 
139,207, He Carbonil Akt., [1923] 2 Cli. 504,” 
read 44 Be letters Patent No. 139,207, lie 
Carbonit Akt., [1921] 2 Ch. 58.” 

Add. Annotation: — Generally, Mentd. Swilt r. 
Board of Trade, [1920] 2 K. B. 131. 

186. Add. Annotation : — As to (2) Consd. Vincent v. 

St. Magnus the Martyr, etc., [1926] P. 1. 

199. Add. Annotation : — As to (3) Consd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. 1. 
210. Add. Annotation .* - Refd. It. v. Church 
Assembly Legislative Committee A Church 
Assembly, Ex p. Haynes Smith (1927), il 
T. L. It/ 08. 

276. Add. Annotation : — As to (2) Refd. It. v. 

North, Ex p. Oakey (1920), 43 T. L. IL 00. 
292. Add. Citations sub nom. A YKit v. Oumi:, ‘2 
Dyer 221b; Ben. 129; sub nom. Anon., 
Dal. 53 ; 1 And. 0. [ 


the Church of England. 

Annotations : Refd. Clonmel's Case (1001), 
2 Co. Rep. 09b ; Lvn r. Wui (1006), O. 
Rridg. 122. 

306. Add. Annotation : - - Mentd. Ilcaumout v . 

J efferv (1921), 40 T. L. IL 790. 

472a. — - Liability of lay-impropriation to seques- 

tration.] — W alwyn v. Awbehky, No. 2699a, 
post. 

482a. - - - .j A tenant ol premises 

rated at C125, who sublet the greater part A 
retained for his personal occupation a portion 
which was over £10 in ratable \alue, but not 
separately assessed : lltkl : qualilied as a 
vestiwnian under Metropolis Management 
\e1,s, 1866 (e. 120). A I s.60 (e. 112). 

(iounoN r. V ll. LIAM, SON, I 1 892 | 2 (J. IL 169 ; 
01 L. J. Q. It. 829 ; 07 L. T. 21 1 ; 67 J. IL 
100 ; 10 \V. It. 092 ; 8 T. L. It. 706, < \ A. 

.litiiofatmn Refd. London & India Hocks Co. r Woolwich 
Uonmirh (1902), 71 L. .1. K. Ji. 301. 

569. Add. Annotation : As to (3) Refd. It. v . 

North, Ex p. Oakey (1920), 13 T. L. It. 00. 
1063. Add. Annotation : As to (1) Refd. A.-O. for 
Alberta r. Cook, [1920| A. C. 141. 


Part IV. — Ecclesiastical Courts. 


1115. Add. Annotations : — Atf to (1) Folld. Lapel 
St. Mary, Suffolk v. Packurd, [1927] P. 289. 
Refd. Vincent v. St. Magnus the Martyr, etc., 
[1926] P. 1. 

1145. Add. Annotations : — As to (8) Consd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. 1. 
Generally , Refd. Capri St. Mary, Suffolk i\ 
Packard. [1927] P. 289. 

• Add. Annotation: As to (1) Refd. Capel 
St. Mary, Suffolk v. Packard, 1 1927] L\ 289. 


1148. Add. Annotation: A s lo (2) Refd. IL r. 
North. Ex p. Oakey, J1927J 1 K. IL 191. 

1171. Add. Annotation : Mentd. IL r. North, 
Ex p. Oakey (1920), 43 T. L. IL 00. 

1280a.- - Alternative remedy.] — Prohibition 

will issue* in respect of an order of an ecclesi- 
astical ct. marie without jurisdiction, not- 
withstanding an appeal lie from such order 
to a higher ecclesiastical ct. & thence to the 
Privy Council. -JL v. North, Ex p. Oakey, 


PART I. 


1 I. Church — Udiffiovs community -- 
Schism — Whether provided for hy con- 
stitution .] — Brf.ndzu v. IIajiuj, 
n92«J 2 I). L. It. 62C; *"! * 

W. W. R. 443 ; 35 Man. L. R. 453. — 
CAN. 


— - - What 

to. ] — Brendzu v. Hajoij. 119*46] 2 
1>. L. It. 62G ; [192GJ 1 W. W. IL 443 ; 


35 Man. L. K. 453.— CAN. 

1 iii. - - Effect of - 

Members adhering to art (final eon 
stitutiun intilliri to uttr of chart h 
property.] — BltEN'DZU v. Hajiuj, 1 1926 1 
2 D. L. R. 626; (192GJ I W. W. U. 
443 ; 35 Man. L. U. 453.— CAN. 

1 iv. S . J*. Hkkniu v. Trautman 
(Alta.), 11926] 2 D. L. Ft. 280 ; [1926J 
1W.W.E. 912.— CAN. 


PART IV. SECT. 6, SUB-SECT. 2. — D. 

1217 i. Interpretation of statutes — 
Cont'crniny spiritual matters .] — In an 
action Involving tho construction of 
United Church of Canada Act, 1924 
(<». 100); 11 elf l • t ho ecclonlastioal cts. 

only had jurindlct ion. — Stove a v. 
Duvsdale, [19251 4 H. L. It. 991.— 
CAN. 
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11027] 1 K I*. 401; 00 J,. J. K. B. 77; 136 
L. T. 387 ; 43 T. L. K. 00 ; 70 Sol. Jo. 1181, 
C. A. 

1340. Add. Annotation : — Held. li. r. North, Ex y. 
Oakey (1020), 43 T. L. R. 00. 

1400. Add. Annotation Refd. Capol St. Marv, 
Suffolk r. Packard, {1027] P. 2S0. 

1413. Add. Annotation: — Mentd. Lankester v. 
Lankester A Cooper, [1025J P. 114. 

1504. Add. Annotation : — ( fcncralh /, Mentd. Tate 
A Lyle v. L. A N. E. Ry. A L. M. A S. Kv. 
(1020), 43 T. L. R. 40. 

1549. Add. Annotation : — Mentd. 3 'ate A Lyle r. 
\i. A N. JO. Ky. A L. M. A S. Ity. (1020), 43 
T. L. It. 40. 

1605. Add. Annotation: Refd. Cape! SL Mary. 
Suffolk v. Packard, [1027 | P. 280. 

1641. Add. Annotation : Mentd. Sal\ esen (or Yon 
Lorang) r. Austrian Proper! v Administ rat or, 
[1027| A. C. on. 

1721. Add. Annotation : Mentd. Campbell r. 
JVdlak, [1027| A. C. 732. 

1755. Add. Annotation : Refd. Vincent v. St. 
Magnus the Martyr, etc., 1 1025] P. 1. 

1756. Add. Annotation Refd. Vincent v. St. 
Magnus the Martyr, etc., [1025 1 P. 1. 

1768a. - - - .[ IJild: a faculty ought 

to issue lor the removal ol (1) a tabernacle, 
(2) a warring gong, (3) four out of six candle- 
sticks on the retable, (1) 1\\o candlesticks on 
the ejedenee which had been used cere- 
monially, (5) a censer which had been used 1 
ceremonially , (0) Hie Stations ol the Cross, 
(7) a second Jloly Table introduced alto* 
a faculty lor it had been refused, (8) an 
image ol the Blessed Virgin Mary with 


candles A vases, (0) a holy water stoup, 
(10) two brass candelabra used in a service 
of adoration of the Sacrament, A a hanging 
lamp in the chancel used to denote the 
presence of the reserved Sacrament ; a 
faculty ought not to issue for the removal 
of (11) books A pamphlets displayed on 
tables in the church, (12) notices as to times 
wdien confessions could be heard, (13) notices 
asking for prayers for deceased persons, ( 1 1) a 
kneeling stool used by persons making their 
confessions, A (15) t he rector’s books of 
devotion on the Holy Table, but these articles 
were not proper subjects for a confirmatory 
faculty : a faculty ought not to issue for the 
removal of (16) a crueilix on the wall above* 
the kneeling stool, used to assist the devotions 
of those making their confessions, A a 
confirmatory faculty till further order ought 
to issue in respect of it ; a faculty ought not 
to issue for the removal of (17) a crucifix 
behind the* Holy- Table \vhi< h had been proved 
to have been the object of veneration, the 
rector having undertaken not to genuflect 
to it- or cense if, A not to allow any other 
officiating clergymen to do so, A a con- 
firmatory faculty till lurther order ought to 
issue in respect of it. 

(18) Memorials purporting to be signed bv r 
parishioners, as to which no evidence is given 
in proof of the signatures or of the repre- 
sentations made to those who sign them, are 
inadmissible in a iucult.v suit . - Carer St. 
Maiiy, Sl'FFOl.K (Rector A CilVEl JI- 
WAHDhVS) V. P\< KARO, [1627| P. 286. 

1784. Add. Annotation: Refd. Capel St. Marv , 
Suffolk v. Packard. [ 1627 1 P. 2S6. 

1792. Add. Annotation : ~ Mentd. Bermondsey 
B. (’. r. Mortimer, [1626] 1*. ST. 


Part V- 

1821. For “ Who are exempt — Military Service 
Act, 1916 (c. 104), Sched. I. (4) — Lay member ** 
lend “ Who are exempt — Military Service Act, 
1916 (c. 104), Sched. I. (4) — Lay reader.” 

1851. Add. Annotation: Apld. tic Cloiical Dis- 
abilities Act, 1876, E.r (>. Cowan (1627), 71 
Sol. Jo. 'l i 

1851a. S . J*. lit Clerk vi. Disabilities \rr, 1S70, 
Ex f>. Cowan (1627), 137 Ji. T. 515; 71 Sol. 
Jo. 272. 

1862. Add. Annotation : Mentd. Mackcnzic- 
Kennedy v. Air Council, [1627 | 2 K. B. 517. 

2437. Add. Citation : 2 lb Ji. A. 632. 

2440. Add. Citation : 2 Ji. K. A. 831. 

2443a. Grounds ior approval or disapproval of 
scheme.] Although if may' seem desirable 
on grounds ol economy A administration to 
unite two country benefices with small 
populations, vet a scheme ior such union will 
not be aHinned on special reference by the 
Judicial Committee of the Privy Council if j 
there is united opposition to it on the part 
of the inhabitants.— Jic UrssAUK Act. Saints 
A Gi ssacie St. Michael, Dorset, Parishes 
(1625), 66 Sol. Jo. 463, P. C. 

2491. Add. Annotation : Mentd. Ec Wait, [1027] 

1 Ch. 606. 


Clergy. 

2509. Add. Annotation : - Mentd. Paterson r. 
Ardrossan Harbour Co. (1626), 16B.W. C. C. 
621. 

2539. Add. Annotation : - Refd. Jones v. Waring A 
Billow, [1620] A. 0. 670. 

2595. Add. Annotation : — -4* to (2) Consd. It. v. 
North, Ex ji. Oakey (1626). 43 T. 1j. JI. 60. 

2599a. Failure to repair chancel.] — (1) A justifi- 

cation in trespass, that pltf. was the rector 
of such a church, A that the goods w r cre taken 
under a sequestration of the protits of the 
rectory, for the reparation of the chancel, 
must aver that no more w'as taken than was 
necessary to the expense of reparation. 
(2) But the profits of a lay-impropriation 
cannot be sequestered for the repair of the 
chancel. — Walwyn v. Awberry (1077), 1 
Mod. Rep. 258 ; 2 Mod. Kep. 254 ; Freem. 
K. B. 230 ; 86 E. R. 800 ; sub worn. Anon., 
2 Vent. 35 ; 3 Keb. 829. 

Annotation : — Generally , Mentd. Harding v. Hall (1842), 10 
M. dc W. 42. 

2607. Add. Annotation : — As to (1) Consd. It. v. 
North, Ex j>. Oakey (1626), 43 T. L. It. 60. 

2617. Add. Annotation: — Mentd. Mackcnzie- 
Kennedy v. Aiv Council, [1627] 2 K. B. 517. 


4K4 
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Part VI. — Public Worship 

2751. Add. Annotation: ( r'cneratti /, Refd. Capel 
St. Mary, Suffolk i\ Packard, ]1927[ 1*. 2 St). 

2762. Add . Annotation : — As to (1) Refd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. 1. 

2764a. .] — Vincent r. St. Magnus 

THE MARTYR, ETC. (11 ECTOR A CHURCH- 
WARDENS), No. 2831, post. 

2768. Add. Annotations -As to (7) Folld. " 1 

St. Mary, Suffolk r. Packard, [1927| P. 2S9. 

to (S) Folld. Capel St. Mary. Suffolk r. 
Packard, [1927) P. 2M>. As to (9) Folld. 1 'apel I 
St. Mary. Suffolk r. Packard. [11)27) l*. 289. 1 

2786. Add. Annotation : —As to ( 1 ) Refd. Vincent 
v. St. Magnus the Martyr. etc., [1925] P. 1. j 

2797. Add. Annotation : — A s to (.*») Refd. St. 
Margaret’s, Toxteth Park (1921), 40 T. L. JL 
087. 

2801a.- J — Caper St. M \ry, Situoi.k (11 

A ClIUKCllW XHDKNSJ ?\ PA( KA11D, No. 17(>Sa, I 
antr 

2809a. - .’ - C\phl r. St. Maky. St itork 

(UeiTOR A ( ’ill ItOHW VlilU-IN") r. 1*A( KAIiD. 
No. 1 70Sa. anti . 

2812. Add . . I n notation : .Is to (3) Folld. Capel St. 
Man, Suffolk r. Pa( hard, [1927J 1*. 2S9. 

2818a. - On credence table.] - Ciper St. 

Mary, Si ei ork. (IIkctok A 
\\ uutKN^j r. Packard, No. ITOsa, < 

2824a.-- . -CvpkrSt. M \m .Sujtork 

K\ -* ) r. Pai kard, No. 1 7C»Sa, 

anft . 

2825. For the paragraph in tin- original volume 
substitute the following paragraph : — 

- — As of course.] — ViN( rnt r. Sr. Magnus 
' i mh Martyr, etc*. (Rector 
W \KDLNh ), No. 2831, post. 

2831. For the paragraph in the original \ ohmic 
substitute the following paragraph : — 

Approval of decorations & fittings.] 

- On the hearing m the Consistory (Jt. ol 
London of a petition as to the furniture A 
fittings of the Church of St. Magnus-the- 
Mait\r, in the City ol London, a faculty was 
granted lor, amongst other things: (I) a 
second Ilolv Table: (2j an image of the 
Virgin A Holy Child placed behind the. 
second Holy Table ; & (3) a crucifix tixed to 
a pillar at a considerable height from the 
flooi A: near the pulpit. On appeal the Ct. 
ol Arches dismissed the appeal as to (1) A: (3), 
hut allowed it- as to (2) : — Held : (1) the law 
was the same for every kind of sacred image 
in a church, including a crucifix or rood, A 
although such an image was not illegal 
per sc, it could not lawfully be placed in a 
church without a faculty. 

On an application for such a faculty, the 
question to be considered is whether, if the 
faculty be granted, there is or is not, in the 
particular case, a danger of the image being 
used for purposes of worship or adoration 
condemned by Article of Religion 22. After 
discussion of the kind of evidence x>roper to 
this inquiry : — Held : (2) there was a danger 
of t lie proposed image of the Virgin & Holy 
Child being so used ; (3) an image used for I 


and Church Ministrations. 

purposes of worship or adoration was an 
ornament A- was illegal, because not included 
amongst tin* ornaments of the church 
sanctioned by the Ornaments Rubric in the 
Rook of Common J ‘raver ; (l) a faculty 

authorising the erection of an image in a 
church should not- be absolute, but until 
iurt her order. 

(5) The other matter of appeal is the 
second Holy Table. ’The church holds, or 
will hold, between throe hundred A four 
hundred people. A' there are a large number 
of celebrations e\ cry week. In those cir- 
cumstances it would be a matter of course to 
allow a second Holy Table, but for the ex- 
ceptional character of the ceremonial A 
sen ices of this church. 1 am not, however, 
disposed to interfere with the exercise ol the 
learned Chancellor’s discretion in tins part 
ol the case. I Hunk there ought- to he full 
plans A particulars ol tin* decorations A 
Idlings ot A surrounding the second Holy 
Tabic, A these lit tings ought to he subject 
to t he approval of the learned Chancellor A 
to he specifically included in the faculty (Silt 
Lewis Fiudin). Vincent r. Si. Magnus 
the Martyr, etc. x 
wardens). | 1925 | I*. 1 ; sith now. St 
r i he Mart a r, London Bridge, 11 T. 

/ nn tluhiui O' mi nil u , Rclll. < 1 » | m 1 ( . Mill \ , 

I*. it L.itd, [1TJ, | I *. iiSM. 

2842. Add. Annotation : Refd. Vincent r. St. 

M. i mins the Mart y r, etc., (1925) 1\ 1. 

2844. Add. A nnotalmn : - Refd. Vincent r. St. 
Magnus the Marl >r, etc., [19251 I\ I. 

2859. Add. Annotation : • As to (3) Dbtd. \ incent 
e. St. Magnus tin* Martyr, etc., | I925J P. 1. 

2861. Add. Annotation : .Is to (1) Refd. \ incent 
r. St-. Magnus the Martyr, etc., |I925) P. 1. 

! 2862. Add. Annotation : Reid. Vincent e. St-. 

Magnus tin* Mart>r, etc., | 1 92.7 j P. 1. 

2871. Add. Annotation : Refd. Vincent r. St. 

Magnus the Martyr, etc., [1925| P. I. 

2872. Add. Annotation : Reid. Vincent r. St. 

Magnus 1 he Martyr, etc., [1925| P. 1. 

2873. For the paragraph in the original volume 
substitute tiie following paragraph: 

- — Ordinary rules as to images 

apply, j— Vincent r. St. Magnus the 
Martyr, etc. (Rector A Church wardens), 
No. 2831, ante. 

2874. Add. Annotation : — Refd. Vincent v. St. 

Magnus the Martyr, etc., J1S95J P. 1. 

2875. Add. Annotation : -Refd. Vincent r. St. 
Magnus the Martyr, etc., [1895j F. J. 

2876. Add. Annotation Refd. Vincent v. St, 
Magnus the Martyi, etc., [1925J P. 1. 

2882. Add. Annotation : Retd. Vincent v. St. 

Magnus the Mart.w, etc., [I925J P. 1. 

2883. Add. Annotations: Apld. Capel St. Mary, 
Suffolk e. Packard, j 1927 | P. 289. Refd. Vin- 
cent r. St. Magnus the Martyr, etc., [1925J 
1\ 1. 

2888. Add. Annotation:- Refd. Vincent v. St. 
Magnus the Martyr, etc., [ 1925J 1\ 1. 



Cases 2888 — 3454a. English and Empire Digest Supplement. 


2889. Add . Annotation : — Refd. Vincent v . ftt. 
Magnus the Martyr, etc., [1925] P. 1. 

2892. Add. Annotation : — Generally, Refd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. 1. 

2893. Add. Annotation:— Refd. Vincent v . St. 
Magnus the Martyr, etc., [1925] P. 1. 

2896. For the paragraph in the original volume 
substitute the following paragraph 

.] — Vincent v. St. Magnus 

the Martyr, etc. (Rector A Church- 
wardens), No. 2831, ante. 

2899a. Above confessional stool — Whether 

permissible.] — Gaped St. Mary, Suffolk 
(Hector A Churchwardens) v. Packard, 
No. 1708a, ante. 

2899b. Behind Holy Table — Whether per- 

missible.] — (’aped St. Mary, Suffolk 
(Hector A Churchwardens) v. Packard, 
No. 1768a, ante. 

2900. Add. Annotations: — As to (2) Consd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. 1. 
As to (3) Folld. Co pel St. Mary, Suffolk v. 
Packard, [1927] P. 289. 

2903. Add. Annotations : As to (3) Folld. Capel 
St. Mni’y, Suffolk v. Packard, [1927] P. 
289. As to (5) Folld. Capel St. Mary* Suffolk 
r. Packard, [1927| P. 289. As to (0) Folld. 
Capel St. Mary, Suffolk v. Packard, [19271 
P. 289. As (o (7) Folld. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 

2904a. ."]— Capel St. Mary, Suffolk (Btx tor 

A Church' wardens) r. Packard, No. 1708a, 
ante. 

2906. For the paragraph in the original volume 
substitute the iollowing paragraph : — 

.] — Vincent v. St. Magnus the Martyr, 

etc. (Rector A Churchwardens), No. 2831, 
ante. 

2913. Add. Annotation : -Refd. Capel St. Mary, 
Suffolk v. Packard, [ 1927J P. 289. 

2915a.- With candles & vases - Whether 

permissible.] — Capel St. Mary, Suffolk 
(Hector A Churchwardens) r. Packard, 
No. 1708a, ante. 


Part VII. — Property of 

3112. Add. Annotation : — Refd. Vincent v. St. 

Magnus the Martyr, etc., [1925] P. i. 

3113a. Whether faculty absolute — Erection of 
Image.] — Vincent v. St. Magnus the 
Martyr, etc. (Hector A Churchwardens), 
No. 2831, ante. 

3391a. Tithable where landed.] — By 

custom, lish taken in the sea is tithable 
where landed. — Anon (1632), Cro. Car. 204 ; 
79 E. R. 830. 

3416. Add. Annotations : — Generally, Mentd. R. r. 
Lincolnshire JJ\, Ex Brett, [1920] 2 K. B. 
192 ; Palmer v. Crone, [1927] 1 K. B. 804. 

3433. Add. Annotation : — Generally , Mentd. Under- 
wood i\ Bank of Liverpool, Same v. Barclays 
Bank, [1924] 1 K. B. 775. 

3454a. Whether premises exempted from pre- 

scribed rate — Onus of proof.] — By the above 
Act A a decree made pursuant to it A having 


2916. For the paragraph in the original volume 
substitute the following paragraph : — 

The Virgin & Child — Probability of venera- 
tlon.]-~ViNCENT v. St. Magnus the Martyr, 
etc. (Rector A Churchwardens), No. 2831, 
ante. 

2924a. .] — Capel St. Mary, Suffolk (Rector 

A Churchwardens) v. Packard, No. 1768a, 
ante. 

(n) Lights (Vol. XIX., p. 449). 

Add the following cross-references 

Used In service of adoration of Sacrament.] — 

See No. 1768a, ajite. 

To denote presence of reserved Sacrament.] — 

See No. 1708a, ante. 

2947a. Books & pamphlets displayed in church.]- 

Capel St. Mary, Suffolk (Rector A 
Churchwardens) v. Pac kard, No. 1708a, 
ante. 

2947b. Notices — Times for hearing of confessions.] 

— Capel St. Mary, Suffolk (Hector A 
Churchwardens) v. Packard, No. 1708a, 
ante. 

2947c. Asking for prayers for dead.] — Capel 

St. Mary, Suffolk (Rector A Church- 
wardens) v. Packard, No. 1708a, ante. 
2947d. Confessional stool.] — Capel St. Mary, 
Suffolk (Rkctoh A Churchwardens) v. 
Packard, No. 1708a. ante. 

2948. Add. Annotation: -Is to (1) Folld. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 
2965a. Books of devotion — On Holy Table.] — 
Capel St. Mary, Suffolk (Rector A 
Churchwardens) e. Packard, No. 1708a, 
ante. 

2972a. - . | -Capel St. Mary, Suffolk 

(Rkc'ior A Churctlwardens) v. Packard, 
No. 1708a, ante. 

2975. Add. Annotation : — Refd. Capel St. Mary, 
Suffolk v. Packard, [ 1 927] P. 289. 

3006. Add. Annotation : — Gt ne rally , Refd. Capel 
St. Mary, Suffolk e. Packard, [19271 P. 289. 
3015a. Sounding sacring gong — Whether per- 
missible.] — (’a pel St. Mary, Suffolk 
(Hector A CitURcin\ ardens) v. Packard, 
No. 1708a, ante. 


the Church of England. 

the force of a statute, the lessees of houses A 
all other hereditaments, with certain im- 
material exceptions, situated in the City of 
London, are liable to pay a tithe of 2s. 9 d. 
for every rent of 20s. by tlie year, “ A so 
above the rent of 20s. by the year by the 
rate aforesaid.” The decree contained a 
proviso that in the ease of premises in respect 
of which less sums had been accustomed to 
be paid for tithes before 1545, the date of the 
above Act, the premises Bhould be exempted 
from the prescribed rate. In an action by 
the owners of tithes against the occupiers of 
premises in the City for tithe at the rate pre- 
scribed by the Act : — Held : (I ) the onus was 
on defts. to prove that tho tithe paid before 
1545 in respect of the premises was less 
than the sum prescribed by the Act; (2) 
defts. had discharged the onus . — Busby v . 
Avgherino, [1027] 2 Cb. 38; 137 L. T. 211 ; 
43 T. L. R. 367, C. A. 
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3455a. Whether payable on reserved or 

improved rent.] — A lease of premises was 
granted at the yearly rent of £102 10*. in 
consideration of the lessee expending £2.000 
in building i hereon. The improved annual 
value was £250 : — Held : tithes were pay bio 
upon the annual value, & not on the rent 
reserved. — Vivian v. Cochrane (1855), 4 
De G. M. A GK 818 ; 25 L. J. Ch. 553 : 2(5 
L. T. O. S. 17 ; 10 J. 1\ 131 ; 1 Jur. N. S. 
809 ; 3W.R. 254 ; 43 E. R. 728, L. O. 

3455b. Whether non-payment a defence.] — 

Mere non-payment of tithes under the Aet 
is not an answer. — St. Paui/s Warden. 
ETC. v . Kettle (1813), 2 Yes. A B* 1 ; 35 
E. R. 218, L. C. 

Annotations : — Refd. Pavno v. Esdailt' 08X8), 13 App. Cas 
613 ; Bnaby v. Avghorino, 1 11)27 J 2 Oil. 33. 

3455c. .] — Payne r. Esdailk, No. 3J51 , 

3465a. What words operate to pass.] — A 

tithe renteharge will not, upon a conveyance 
of land without more, pass to the purchaser 
by virtue of Conveyancing Act, 1 NS 1 (e. 41 ), 
s. 03. Tithe renteharge is, like tithe, a 
hereditament separate from the land. A 
express words are necessary to pass it.* 

L. T. 408;~43 T.L.R. J63'; 71 Sol. do. 19, C. A. 

3468. Add. Annotation : —A* to (2) Refd. Jones v. 
Waring & Gillow, [1920] A. C. 070. 

3488. For “ Held : the ct, had jurisdiction to deal 
with the costs, A they would have to be* 
paid by W., the landlord seeking compulsory 
redemption” read “Held: (J) the et. had | 
jurisdiction to deal with the costs ; (2) they 
must be paid by W., the landowner seeking 
compulsory redemption.” 

Add. Annotations -As fo (J ) Apprvd. He , 
Wartling Tithe Redemption, (1024J 2 Ch. j 
123. As to (2) Overd. He Wartling Tithe , 
Redemption, [1924 1 2 Ch. 123. i 

3513a. Mode of payment of compensation — Al 
election of limited owner — Whether election 
revocable.] — He Wartling Tithe Redemp- 
tion. No. 3513b, post . 

3513b. Cost of investment of redemption money— 
Compulsory redemption — Jurisdiction of court 
to deal with.] — By a settlement dated in 1893 
certain tithe rentcharges payable out of lands 
situate at W. were settled, subject to certain 
life interests which had determined, to the 
use of II. for life with remainders over. The 
settlement contained a proviso appointing 
the trustees of the settlement trustees for the 
purposes of the Settled Land Acts, A pro- 
viding that a sole trustee should be competent 
to act for all the purposes of the Acts, in- 
cluding the receipt of capital money. In 
1899 H. assigned his life interest in the rent- 
charges to O. In 1905 C. died, having by 
his will devised his real A personal estate to 
resps. A appointed them his exors. Tn 1922 
applt., who was the owner of the land out 
of which certain of tho tithe rentcharges 
were payable, in exercise of the power given 
him by Tithe Act, 1918 (e. 54), e. 3, applied 
to the Ministry of Agriculture A Fisheries for 
the redemption of certain of these charges, 


amounting to £48 10.<?. 8d. A 5*. respcctivel}', 
A for the determination by the Minister of 
tho amount of the consideration monov pay- 
able in respect thereof. On Sept. 20, 1922, 
resps., in exercise of their option under 
Tithe Act, 1840 (c. 73), s. 9, signed a form of 
consent which had boen sent to them by tho 
Ministry to the payment of tho consideration 
money to the surviving trustee of tlio settle- 
ment of 1893. A month later they wrote to 
the Ministry revoking their consent A re- 
questing that the money might be paid into 
ct. Tho Ministry thereupon wrote t,o applt. 
directing him to pay the money into ct., 
which ho accordingly did. On Feb. 12, 1923, 
resps. took out an originating summons for 
an order that the fund m ct. might be* in- 
vested A the income therefrom paid to resps. 
or the survivor of them as A when received 
during the life of the tenant for life : — 
Held : (1) on an application to invest money 
paid into ct. representing compensation paid 
under the Tithe Acts on the redemption of 
rentcharges, there was no general principle 
that required tho ct. to direct that- tho person 
exercising the compulsory powers under the 
Acts should bear the burden of the costs, 
but the costs wore, under Jud. Act. 1890 
(c. 44), s. 5, in th<» discretion of the 
ct. entirely unfettered by any such general 
principle; the ct. below ought to have 
exercised its discretion by holding that 
applt., who had been brought before the* ct. 
solely for the purpose of making him liable 
for costs, was not so liable, A to have dis- 
missed the application as against him with 
cost S’. 

(2) Sentble : there is no power in the Tithe 
Acts which enables a tithe owner who has 
once exercised the option given him by the 
Act of IS 1(5, s. 9, to revoke or alter tin 
exorcise ol it. He Wartling Titiiio Re- 
demption, |192J| 2 Ch. 123; 93 L. J. Ch. 
5<52; 131 L. T. 185; SS J. J\ 133; (58 Sol. 
Jo. 518 ; 22 L. G. R. 319, C. A. 

Compare original volume, p. 492, No. 3188. 

3543. Add. Citations .*-[1924] 1 K. B. 151; 93 
L. J. K. B. 116; 130 L. T. 383; 88 J. P. 
33 ; 68 Sol. Jo. 541. 

3579a. What amounts to incumbrance 

affecting land.] — Wrench v. Lord (1837), 3 
lling. fs. (’. (572 ; 4 Scott, 3S1 ; (J L. .1. C. P. 
193; 132 E. R. 569. 

3614. Add. ('itatioas : - - 1 And. 47; 3 Dyer, 

338 b ; sab now. Bedford «. Coord (1595), 
Cro. Eliz. 4 17 ; sub n<nn. Betfoud r. Ford, 
Oro. Eliz. 472 ; sab nont. Foord's Case, 

5 Co. Rep. 81 a. 

Annotations:— Refd. Bctesworth v. St. Paul’s 
(Dean) (1726), Can. temp. King 6(5. Mentd. St. 
Albans Cor] > 11 . 1 ;. Dobbins (1672), Freoin. K. B. 
3(5; Mirel io use v. Rennell (1832), 8 Bing. 490. 

3615. Add. Citations:- svb nont. Bktford r. 
Ford, Cro. Eliz. 472 ; sab nont. Foord’h 
Cask, 5 Co. Rep. 81 a ; sab 'nont. Anon. 
(1571), 1 And. 47 ; 3 Dyer, 338 b ; Ben. 238. 
Add. Annotations :- Refd. Het eswortli v. St. 
Paul’s (Dean) (1726), Cas. temp. King, 66. 
Mentd. St. Albans Corpn. r. Dobbins (1G72), 
Frecm. K. B. 3(5. 


PART VII. SECT. 6, SUB-SECT. 3. 

3536 I. Proceeds of sale — Application — Church of Scotland ( Property dt Endmcmenis) Act f 1925 (c. 33), s. 30.] — Millkian, 
Petitioner. 11927) S. 0. <592.— SCOT. 
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3821. Add . Annotation : - - Generally , Mentd. 

Everett v. Griffiths, [1924] 1 K. B. 041. 

3707. Add. Annotation : — Generally, Mentd. Kur- 
sell v. Timber Operators & Contractors, 
[ 1027 J 1 K. B. 298. 

3798. Add. A nmdation :- Mentd. Campbell r. 
Poliak, |1027 | A. C. 722. 


3827. Add. Annotation:- — Mentd. K. v. Customs 
iV Excise Comrs., Ejt p. Pegler (1927), 9b 
G. J. K. B. 997. 

3893. Add. Annotation : — Mentd. Fox v . Fox, 
(1925 |P. 157. 

3900. The order of the cross-references following 
this case should be inverted. 


Part VIII.-- Religious Bodies other than the Church of 

England. 


3970. Add. Annotation:- -Mentd. Everett 
Griffiths, 1 1 924 J 1 K. B. 941. 


4055. After this case add the following new 
sections : — 

Sect. 9. PRESBYTERIANS. 


4027. Add. Annotation: Mentd. Houghton r. 
Not hard, Co\\e A Wills (1927), 44 T. G. IB 


See cases infra. 

Sect. 10. GREEK CHURCH. 

See east 1 infra. 


PART VII SECT. 10, SUB-SECT. 1. 

sa. Spiritual (orjimahon ayimyaU 

— J’ou'ir to hm row J An ecelt siast u a! 
eorpn., hong a non 1 railing cm pn , Jins 
no frit pi icd power to hotinxx money, 
unless Mieli poxvei is expressly or im- 
pliedly given bv its const it ill ion 
Alt hough an Act const it ut mg sin li a 
cot |in. does not cxptcsslx ^nc power 
to Imrrow or 1o ciict a elmicli, Imt 
does e\pie.ss|\ «•! \ power to mortgage, 
the poxxei to borrow tor the pm pose 
id crectnm a chmih is nnpliid, since 
t lie cri < I ion ot a chmeh is t ho 
principal reason lor the incot pot- | 
ation. - - IjI-onaup r. Hi P murk's 
1’Aitisii, 110221 l Vc \v. K 001 ; 
0b 1> Ji. E .101 ; 1 Alta. Jj 11. 202. 

- CAN. 

PART VIII. SECT. 2, SUB-SECT. 1. 

1 1 . I Tin ea non law id t Ik* 

Homan ( alhohe Chun Ji is Joieign law, 
which mud In* pioxol attnidinglx 

O’CM.IAi.llW I. U’si J||\ \ S, 

I l. Ji ltd IR. 

a i. Cmnr to n man paradi 

pro si i Appll , a parish pi list, xxir 
remoxed lioin lie parish bx a deoioe 
ol rcmoxal rsurd bx the bishop id the 
diocese m xx lneh t he pandi xx .e sit unit d. 
Applt. claimed a declaration that the 
deer co xx as 1 1 lopa 1 \ x aid out iu gr omuls 
Hint (1) there xxns no poxxcr under the 
canon laxx to issue mk h a decree unless 


a “citation " had been first served on 
bun, lie Jmd an opportunity to meet 
< ho ohaures made against lulu : 
02) alti rnal ix cl j , it Uic i anon lax\ r did 

or the KivmliiiK’ ot a personal 
x cl the making ol the dicicc without 
notice to in t n was contrai* to natmal 
I list ice*. I hid: tlie dii ice xxas not 
illegal on < it hei ground - O'Cai i.m.iian 
c. o’srij.iv w, 1102.7] l j j;. oo — IR. 

sb. Corporation Parish - — Jiorroti - 
tn(f for chnnh bnddma | — hi ()N\m> r 
Hi. I \A’i kick's 1 ’apish, ]ld*22] i 
W . W . It. 001 ; 00 J) li. ]{. .Hit , 17 
Alta. L. li. 202. CAN. 

sd. 1b tat aai to cud law- Anh - 
bishoji of /* dnionton - ^/.x to purtslas nt 
Calt/aiy dmctsi | -hwiwiin r H'l. 
I’ \ i kick’s l’xkish. 1 1 022 | 1 \V. \V. ti. 
00 1 ; (d» I). 1.. U. 30J , 17 Alta L. U. 
202. CAN 


PART VIII. SECT. 7. 
b 

of minidn Jolhnnd by jn a 
Mmishr not amity of offtnci ninbr 
Man nun A ohci (Scotland) ^ let , l.sTS 

ic i:u, s. 12.1 ^ruxiUKKN v. H’iiaiu, 

1 1020] H C. pi t II 1 SCOT. 

st. Minister's stipend - Obi iqat ion to 
7 nonih I — (till. i \ot k (I’umosi; 
li 1 1 ip, 1 1S!I.“. | \ C 2 '» s SCOT. 


PART VIII. SECT. 9. 

sk. I *lan of co-operation adopt ( d by 
]*r< sbi/ti nan d Jrthadist eon nr cita- 
tions — If hit far unit for i 'of my on church 
VII ton Il< COW I ’KEkHYTFTt! AN 

Ohckch (Out.), |1020| l D. L. li. 3S.i.-- 
CAN. 

si. Hh mines -II ho art -Name on 
roll. J JioHNEV Cask (Ont.), I1020J 

2 J) L. li. fill}.- CAN. 

sni. A ana also on 

roll oj a rud tar ihnrch.\--J1i Maple 
V xbbl V I’Ul.sll VTKKIAN Cl 1 1 Kill (Ollt.), 

1 1 021. J i J>. li. li. :;7b - CAN. 

sn. - - Old j oil. |— Hi 

llUKLlMi’ION I ’Ki;s]lA TKKI \ \ Clll KCH 
(Out.). I1020J 1 I). L Ji. 3 SO - CAN. 

sp. S. 

I’Jlbsr.V’j IJH \\ rt!T KC11 (Out.), 1 1020J 

•J lb Ji. li. :iM}. CAN. 

st. - - lit sure or 

ajijundu toll J Wu k Cask (Ont.), 

1 J 020 J 1 1>. L. Ji. ,S20 - CAN. 

sv .1 lie 

liicn.MOMi JIn.LJ’KJ sin j ion vs Curia ir 
(Old.), 1192(»J 1 J). J.. li. iiOa.— CAN. 

PART VIII. SECT. 10. 

sw. Sihctum of pr a sis — 11 mid of 
maturity of na tubas 1*- J )\x niMciH’K v. 
Zxk’Ihk (Sask.), JJ020J 3 W. \V. li. 

CAN. 
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Vol. XIX.— Cases 5— 70a. 


EDUCATION. 

Part I. — In General. 

5. Add. Annotation : — Refd. 1 i v. B., [1024] P. 170. 


Part IV. — Elementary Schools. 

30. Add. Annotation : — Consd. Northern Theatres Corpu., I>vson r. Sheffield Cornn.» [192 j] 1 

Co. v. Shillifco, [1925] 2 K. B. 100. Ch. 485. ‘ 

47. Add. Annotation : — Refd. Sadder v. Sheffield 


Part V. — School Attendance. 


62. Add. Annotation : Apld. Woodward r. Old- t 
Hold (1927), 90 h. .1. k. B. 790. 

78. Add. Annotation : N.F. bVdnall r. Beamish 
(1920), 155 L. T. 155. i 

79a. - - - . J- B<'s])., a hliaro-fisliornian \ llie 

father ot a boy ol inurloen veins <4 ai^e \ 1 
oi six other children ol school ago, placed the { 
boy out at work at 5s. Or/, a week. A applied j 
to the local education authority to exempt 
the hoy trom school at t endauec. Kxeniptnm j 
was reius«»d. on an mtormation .mainst 
resp. for lailine;, without reasonable e\< use, I 


to cause* t In* bo\ , beimj between li\ c* A lift(*(*n 
years ot agi , t.o att<*nd school, as required by 
the b\ e-laws ol tin* (‘ducat ion authority. < he 
just i< es held t hat t In* lac t ol t In* boy 's ha\ mi* 
obtauu‘d regular employ nuait ot a benelieial 
nature was a reasonable* ex« use, \ they dis- 
nussed the mtormation: lit td : tin* fact 

01 t In* boy 's (*mploy men! w as inn a rc*asonabh* 

excuse, A the ease must be* remitted to tin* 
justices. Bkdnm.i. v. Br.XMmu (1926), 155 
L. T. 155; 90 .1. \\ 1 55 ; 12 T. h. B. 55, S ; 

2 I L. (i. K. 59 1 ; 2''* Cox, <\ C. 2 15, l>. C. 


PART II. SECT. 2, SUB-SECT. 4. 

17 i. A T c yliyt nt i ol (duration authority 
— Dffcctm s fn{( of ployyround j 
Applts. planted a numhei of uumi,' 
trees upon a portion or the* plnvgimnni 
ot a school uiulei their control, iX 
erected wooden stakes with *-tiaip dx 
lugged points round each tree 'I in mi 
stakes were* pressed into the ground A 
brought together at the top in the 
luriu of a pyramid. Tho aiea eo\end 
hv tilt* tiees huel heeoine* uvtigmwn 
witli grass, «X m that area a hole had 
he e*n dug, A t lie e arl h he o J »otl up at t he 
side of it, forming a mound two or 
three fee*t 111 he*ight. JieKp.V, daughti j, 
a etuhl of .six >eai-, when ]da\mg till 
oil one* of tile- stakes, wtiieli pn t"< d 
he*l t *\e •—//»/»/ • applts. had I »e ** • 1 1 
negligent in nol taking ste ps m obv late 
tie* danger, A. weio liahh* in elamage - 
TUYNSVYAI. PltOMM’IM. Admimmiia- 
'HON r (’un v, 1192 .) App. 1). ^ I 
S. AF. 

o i. Supervision of rifle -shoot i no 

competition.) A school boarel has a 
dutv to hoc that the* school premise's art* 
not used In a manner dangerous to tho 
chihlron. If it authoris<*s nr permits 
a shooting c’ompetit ion with rides in 
t he course of school spoj ts on a holiday 
granted for such purpose, it must 
provide efficient supervision, including 
(*llloie*nt inspection of tho rifles use el, 
dc a breach of that duty will subject it 
to damage’s for injury to a hoy caused 
through Ins having a defective ritlo.- - 
Wai/io.v v. VA.vcorvKtt Hoard or 
School Thcsti.ks, 1 licit] 2 L». L. It. 
387 ; 2 W. \\ . It. 49 ; 34 II. C. Jt. 3b. 
— CAN. 

PART IV. SECT. 2, SUB-SECT. 2. 

26 i. Duty to 44 maintain & keep 
efficient ” — School transferred to local 
authority. ) — Trustees of a voluntary 
Episcopal school transferred it to the 
local education authority, the school 
then being conducted as a primary 
school, with a supplementary’ course. 
Two year* afte»r the transfer, the 


(‘ducat ion nut hunt v alte red the* system 
A’ l>e*gan te> rondiic’ it in sc*e|ue*ncc* with 
a neigh bom mg se’heeol Jn an art am 
against the* education aut hot it y eit the 
instance of tlie* feirnar trustee's* - 
J h Id : unele'i Education e Scot kind ) 
Act. tins, s 18 (3). de'le'Tleli'is we*ie' 
hound to hold, maintain, A. manage* 
the* transferred school as a public 
Heliool of the* same* eharaefei X status 
as at the elate* of the transfer A r provide* 
* miliar instinct ion to that piovided 
at that date. Noitioitr. Aiimidm.n- 
RIIIltK ElH/CVTION Alt’JIlAltm , I 11*21] 
S. O. u!)0. SCOT. 

26 ii. — - ft rformance of duty dis- 
putid -Jurisdiction of court |- Ut Id: 
while questions as to due' fultdme'iit or 
observance* hv the education authority 
Of t lie'll* statute!! y obligations \ve*ro 
questions of fact winch fell to he deter- 
mined by the Education Depart me'nt 
under Education (Scotland ) Art, i!)18, 
s 18 (4), whore tho finest ion involved 
tho measure of these obligations, that 
was a question of law, with regard to 
which the jurisdiction of the* tt. hml 
not been excluded.- - So ni on v. Am n- 
Dl.RNHJIIUK Em CATION Ar’lUOHIlX, 
[1 5)23] S. C. 881- SCOT. 

PART IV. SECT. C. 

so. Contribution hy one cduudion 
authority to onottu r fan nth riot it- 
huliny in ana m uhich si hoot siiuntt ,| — 
The It. (duration authority granted 
Imrsaiies to a number of < bihlieu oi 
perHOii*- it ->iejent m Anan for the- pm- 
pose of facilitating then sceemelary 
education. Then* was no seeon«lury 
school in Arran, A. the children at tended 
Ardrossan Academy, which ih within 
the* education authority. Except for 
two months in suinmei, tho children 
left Arran for ArdrosHiin on ]Monda> 
mornings, dx tiiey were boarded during 
the week w-ith persons resident m 
Ardrosaan, w’lth whom they jived in 
family. On Saturday they returned 
home for the week-end, 6c they spent 
their holidays at their homes in Airan. 
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The \. e elocution nnllieuilv e laime*d 
ivpuvment ol the e*etsl ol cdmnlmgtho 
e liildit'ii at Aidiossan imiu the It. 
ceiue-at ion aui hont v * Jit Id. puisuer.4 
we ie* « nt It le*d t ei ie cov ci tin eei* I ed tine 
e ill ldle*n \s e*eiiie*at ie>n tiom ele*fe*liele'l‘s. 
iMlncahon (Seeetianel) \e*1 , Mil 8 (c. >1S). 
s 10. disfiisscd A v Us in id. Emu a- 
'i ion \t mmtm r Him miiui. Em >e \- 
'liox Amiinum , 1 151201 S. (\ Hi‘3 - 
SCOT. 

PART IV. SECT. 6. 

sf. Alteration of school stctmv 
boundaries Sufficn ncy ol indict. | Ity 
a township bv e-law, rerl.im land was 
de'taeiied fiom one school section k 
added to nnoilier. Nfd ice oi i ho pro- 
poses! alt(*rat mu had hern givem 1 »y 
thee township council hv posting 
fourteen notiers, se-ve-n in each e»f the 
sect ions, dx ]>ublieity was given in tho 
public pr<ss, tiiongh mil hy advert ise- 
meiit eontaming the* formal uolieo. 
Oil an apidication fen* a eleelaration 
that 1 Ik* bye'-law was in\<did : Held 
Public Schools Act, 15120 , h. 1 f> (l)(h), 
shfuiiel bo const rued as leaving line 
nolieei to he- give'ii entne*l> to the* dis- 
cretion of the township council.- Jit 
IloYLANIe dx YORK ( 11 ) 23 ), bb O. L. B. 
183.— CAN. 

PART V. SECT. 1. SUB-SECT. 2. 

sj. Hy whom Inlet ti. \- A father, 
charged with faduie to ireiviele 
elfieie*nt education for his (-Inlet upon 
a complaint at the mslancf of “ tho 
person appointed hy the* eulucation 
authority fen t lie* county of Lanark to 
prose-ente, ” objected oil the ground 
that tho proper piosecutor was tho 
school management committed for tho 
area, or the person appointed by them ; 
— Jit Id: tho power, previously vested 
in Hchool boards, to prosecute for 
education olfencoH was Included in the 
powers transferred to tho education 
aut hoi It y by 1918 Act, Sc had not been 
restricted hy s. 3 (2) ; Sc the education 
authority, or the porsou appointed by 



Oases 88a— 187a. English and Empire Digest Supplement. 


88a. .] — The words “ under efficient 

instinct ion in some other manner *’ mean 
that the child is receiving the whole of its 
instruction in some other manner, & do not 
entitle a parent to withdraw a child for one 
hour a week for the purpose of attending 


private lessons in a subject not approved 
by the Board of Education for elementary 
schools. — Osborne v. Martin (1927), 91 

J. P. 197 ; 44 T. L,. It. 38 ; 25 L. G. B. 532, 

1 ). C. 


Part VI. — Blind, Deaf, Defective and Epileptic Children. 


99a. Who is “parent.”] — The parent, 

whose consent is required to be given or 
unreasonably withheld before a defective 
child can be ordered, under 1921 Act, s. 54 (1 ), 
to be Hent to a special school which is not 
within reach of the child’s residence or to 
a boarding school, is the parent who has 
de iacto custody of the child ; & where the 


father of a defective child was a convict 
serving a term of penal servitude, & the child 
resided with its mother : — Held : the mother 
was the parent for the purposes of the sect. — 
Woodward v . Oldfield (1927), 96 L. J. 

K. B. 796 ; 336 L. T. 731 ; 91 J. P. 115 ; 
43 T. Li. It. 488 ; 25 L. G. B. 296 ; 28 
Cox, C. C. 363, D. C. 


Part VII. — Higher Education. 

100. Add. Annotation : — Mentd. It. v. Health Minister. Exp. Dore, [1927J 1 K. B. 765. 


Part XII. — Reformatory 

135. Add. Annotation Refd. L. C. O. v. Wilt shite 
Count > Council (1927), 137 L. T. 526. 

137a. .] — A youthful offender com- 

mitted an offence while on a temporary v isit 
to the place in W. where it was committed. 
Until about three weeks previously he had 
resided in U,, but at the date of the offence 
had neither home nor employment in L». to 
which he could have returned, lie was 
ordeied to he sent to a reformatory school, 


and Industrial Schools. 

Ac his place of residence was specified to he 

L. : — Held : as there was no proof of his 
actual residence in L. at the date of the 
offence, his place of residence should have 
been speciiied as W., not because of his 
actual residence there, which was admittedly 
only temporary, but because the presumed 
residence in the place where the offence was 
committed provided for by the above sect, 
had not been successfully displaced. — XiONDON 
County Council v. Wiltshire County 


them, could competently proHOcute. — 
JI i pulls'! on v. Wilson. 111)24] S. C. 
(J.) 02. — 45COT 

sk. Undir Education ( Scotland ) Jet, 
1872 (r. 02), .9. 70.]— Tlio above sect, 
baa not been impliedly repealed by 
Education (Scotland) Act, 100b (e. 03), 
s. 8, & a prosecution imdei sect. 70 is 
competent, oven though tbo leal 
question at Ihhuc between tbo parent 
Ac the education nut hoi it* is tbo 
selection of tbo school uhich tbo 
children are to attend. Kemble ; pro- 
ceedings should not bo token under 
sect. 70 where there is a question of 
principle at issue botweon tbo poitios. 
—Calri u e. Alkxandeu, [102(5 J S. C. 
(J.) 51.- SCOT. 

PART V. SECT. 3 . 

89 i, No school within thret 

miles — Parent's refusal of offer of 
tiavellmg facilitus.] — A father was 
charged with failure to pro\ido efficient 
education foi lus son ngod twelve yoars, 
contrary to Education (iScotlund) Act, 
1908 (e. 63), s. 7 (1). The boy had 
passed out of the primary school, & 
there was no secondary school within 
three miles of his placo of residonoo. 
The education authority offered to pay 
an allowance towards the cost of con- 
voying the boy to a secondary school. 
The father refused the offer : — Held : 
the father had a u reasonable excuse ” 
for failure ( o provide education within 
Education (Scotland) Aot, 1883 (c. 66), 


8. 11. — MtrKEKzir v. Smith, [1927] 
K O. (J.) J 7. —SCOT. 

PART VIII. 

105 i. Conveyance of children to 
school — J>uty of school trustees — Under 
School Jet , It. S. S., 1920 (c. 110), 
188, 207 (1).] — Ridings v. Elm- 
hurst School District No. 3(5(55 
Board of Trustees (No. 2) (Sask.), 
11926) 3W.W.R. 729.— CAN. 

sm. Lease by school trustees — 
Validity .] — Niagara Public School 
^ Board v. Oueenston Women’s 
Ivstiiute, [1926] 4 D. Jj. R. 13; 59 
O. L. R. 213.— CAN. 


PART X. 

p I. Power of trustees — Sale of 

old site .] — Under School Act, R.S.A., 
1922, a board of trustees has power to 
purchase a now site for a school & 
romovo the school building to it, 
with tho Minister’s approval, to soil 
the old site. — Olstbad v. Coal Valley 
Scttool District No. 1053, [1924] 1 
W. W. R. 211.— CAN. 

I (p. 574) i. Validity of bye-law 

prohibiting .} — A bye-law passed by a 
city council under Municipal Act of 
Ontario, s. 399a, prohibiting in a 
certain district the erection of build- 
ings oxoept for use as private residences, 
is enforceable in respect of a school 
erected by the trustees of a separate 
school under their statutory powers.- 
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Toro Nix> Corpn. v. Roman Catholic 
Separate -Schools Trustees, [1926] 
A. C. 81 ; 95 L. J. P. C. 12; 133 L. T. 
779 ; 41 T. L. R. 658.— CAN. 

PART XI. 

g i. Annexation by urban 

municipality — Effect of.] — Windsor v. 
Turner, [1925] 2 D. L. R. 684 ; [1925] 
S. O. R. 413 ; revsg. 26 O. W. N. 221.— 

CAN. 

>n. City board — School in adjoining 
rural section — Equalisation of assess- 
ment. ] — An agreement was mode in 
1917 between tho trustees of a rural 
school section adjoining a city & the 
board of education for the city for the 
erection & maintenance by the latter 
of a school house in the rural section, 
tho pupils in the rural section to have 
the right to attend the school & the 
higher grade schools in the city, & the 
trustees of the rural section agreeing 
to pay a fixed annual sum to be raised 
by taxation : — Held : assuming tho 
agreement was a valid one. School 
Law Amendment Aot, 1922, b. 14, did 
not apply to the agreement, as it was 
not one for payment of any proportion 
of the cost of erecting & maintaining 
the school ; & a judgment restraining 
the city board & arbitrators appointed 
to equalise the assessment in respect 
of the school from proceeding to do so, 
was affirmed. — York Public School 
Board v. Toronto Board of Educa- 
tion (1923), 54 O. L. R. 216.— CAN. 



Vol. XIX.— Education. Cases 137a— 208a. 


Council (1927), 127 L. T. 526 ; 91 J. P. 122 ; 
43 T. Li. K. 563 ; 25 L. O. 11. 384 ; 2S Vox. 
C. C. 416, T>. V. 


138. Add . Citations : — [1924] 1 K. B. 24 8; 93 
L. J. K. B. 05 ; 130 L. T. 414 ; 27 Cox, C. C. 
581. 


Part XIV. — Universities and Public Schools. 

176. Add . Annotation : — .4s to (2) Refd. Short v. Poole Corpn. (1925), 42 T. L. P. 107. 


Part XVII. — Schoolmasters and Teachers. 


288a. Right to withhold “carry-over” — 

Unsatisfactory service.] — Pltf. was appointed 
head teacher of a non-providcd school in 
1904, &> in 1921 the Burnham liaport was 
adopted by the local education authority. 
The effect of tho adoption of the report was 
that pltf. became entitled to an increase of 
salary, & it- was agreed that the payment of 
the “ carry-over,” i.e. the difference between 
the salary which pltf. would have received 
at the date of the adoption of the report b> 
the local education authority, if throughout 
pltf.’s service the Burnham scale had been in 
operation, & the salary which at that date 
pltf. was in fact receiving, should be spread 
over three years. The education committee 
refused to pay the instalment lor the year 
ending Mar. 31, 1924, on the ground that in 
1923 pltf.’s service had been unsatisfactory : 
— Held: the local education authority had 
no power, under the terms of the report. 


witldiold from a teacher any part of the 
“carry-over” by reason of unsatisfactory 
service afler the date of the adoption of the 
report .- W itth v. 1V1 ackat ( 1927 ), A 3 T. 1 u B . 
535 ; 71 Sol. .Jo. 600, I). <\ 

290. Add. Annotations : — As to (2) Refd. Short 
v. Poolo Corpn. (1925), 42 T. L. It. 107. 
Generally, Mentd. R. r. Roberts, E.r p. 
Scurr, L 1924] 2 K. B. 095 ; Reitzes do 
1VI alien wert r. Administrator of Aust-rian 
Projrerty, [1921] 2 Cli. 282; Roberts v. 
Jfopwood, [1925 J A. C. 578 ; AVigg r. AMI. of 
Irish Free State (1927), 90 L. 3. 1\ V. 88. 

293a. Death gratuity granted to legal personal re- 
presentative of deceased teacher Devolution 
on death of grantee.]— A dentil gratuity 
granted by the Board of Education under 
the power conferred by School Teachers 
Superannuation Act, 1918 (e. 55), s. 3, to 
the legal personal representative of a deceased 


PART XIV. SECT. 2, SUB-SECT. 4. 

n i. .1 — When pltf. was 

appointed to a professorship in HUG, 
no definite tern) was fixed : — If eld : 
tho ordinary rule that such a contract 
of employment could be terminated 
by rouhomiblo notice on cither side 
would apply, unless the particular 
nature of the contract or the circum- 
stances in winch it. was made overrode 
tho rule ; U, nil appointment to a 
professoiship without limitation of 
time could not bo on appointment for 
life, subject only to good bohavrour & 
ability to poiform his duties, as such 
a contract must bo mutual, & could 
bo binding: neither on tho university nor 
on the professor. — C ratg v. University 
of Toronto (Governors) (1923), 53 
O. L. li. 312.— CAN. 

PART XVII. SECT. 4, SUB-SECT. 1. 

fit. Duty of teacher to obey order of 
school board to suspend pupil.]— If a 
teacher knows of no reason why a 
pupil bo suspended or expelled ic lias 
received no complaint against the 
pupil, he is justified in refusing: to obey 
an order of the school board to suspend 
such pupil. — L eclirc r. Perigord 
School District No. 850, Board or 
Trustees, [1925] 3 D. 1*. It. 578 ; 
[1925] 2 W. W. R. 312 ; 19 Saek. L. It. 
4-35.- — CAN. 

sv. Indy of master — Pupil guilty of 
" t oilful opposition to authority .’*] — A 
pupil who remains away from school 
becauso ho finds oortain school work 
uninteresting:, or because ho does not 
like the teacher’s manner of teaching:, 
is guilty of " wilful opposition to 
authority "within School Act, R. B. A., 
1922 (o. 51), s. 202, & it is not only the 
teacher’s right, but his duty, to sus- 
pend him. — F inlayson v. Powell, 
Tucker v. Powell, (1926] 2 D. L. R. 
383 ; [1926] 1 W. W. R. 939 ; 22 Alta. 
L. R. 171.— CAN. 


PART XVII. SECT. 4, SUB-SECT. 2. 

bw. ffnural rule. J — Where a child is 
sent b> llh pa lent oi guardian to a 
school, they must bo held to have 
given an implied consent to the m- 
fiiction of such reasonable puniHhment 
as may be npeossai v loi 1 lit* purpose of 
school discipline, A" the* purpose w i t li 
wliuh the parental authority is ch le- 
gated to the schoolmaster must to 
some extent include authority over tin 
child when il is outside t lie- school 
walls; but when tbo sc bool is closed 
for any length oi time for a period oi 
regular holidays, Ihe child then n turns 
to tho charge of itH parent or guardian 
A' tho authority of the schoolmaster 
ceases. — it. r. M\uw. Ba Thattm* 
(1925), I. L. 11. 3 Rati. 659. — IND. 

PART XVII. SECT. 5, 

q j. Night school teach ir 

Liability of school board.] — A night 
school teacher may reeo\er on ins con- 
tract with a school board, although 
it is not in the prescribed form or 
in writing. — Leclruo v. Peri chirp 
School District No. 850, Board oi 
Trustees, 11925] 3 D. L. It. 578; 
[1925] 2 W. W. H. 312 ; 19 Sask. L. It. 
435.— CAN. 

q ii. Computation of tcadung 

piriod— Tt ocher prevented from teach - 
ing.] — Where a school board wrong- 
fully prevents a teacher from teaching:, 
tho time during which ho is thereby 
unable to teach will be counted in ins 
favour in determining whether bo has 
been teaching continuously for t lie four 
months or more required to entitle 
him to the benefits of School Act, 
R. S. 8., 1920 (o. 110), 8. 195 (1). 
Holidays under scot. 177 of tho Act 
should not be counted as actual 
teaching days under sect. 195 (1). — 
Leclkro t?. Perigord School Dis- 
trict No. 850, Board of Trust eis, 
[19253 3 D. L. R. 578 ; [1925] 2 W. W. 
R. 312 19 Bask. L. R. 435 — CAN. 
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q iii. - Sc/mot arbitrarily 

closed. J— Where a school in closed 
arbitrauly by a Hohool board, A. a 
ti. ulier, who is ready, willing" A able 
to teach, is thereby pic\entcd from 
I caching for the lull two bundled ix, 
ten dajs on whnli, under School Act, 
K. S. A., 1922 (e. 51), s. 199 (1), his 
salary is based, ho is entitled In a claim 
for salary to have t ho days during 
which the school was so closed credited 
to him as “ actual teaching days.’’ — 
BtJ'PJilnr v. (»rM (’onhou dated 
School District, No. 60 , Tri kieeh, 
11925] 1 W. W. It. 745 - CAN. 

q iv. Scale — Iliad tiaihcr in 

sicondary school ] — As regards head 
teneiiois of secondary schools, tho 
(Talk scale is preset ibed, until u defined 
A fixed scale of salaries is introduced. 
— Smart v . Pumimiiiti Em oatton 
Amnoiim , [19271 S. (’. (II. D.) 22- 
SCOT. 

q v. SihnoJ Ordinance , s. 155.1 — 

Porter v. Fleming School Dihtrict 
(1906), ft W. L. It. 186 ; 6 Ten. L. It. 
318. — CAN. 

sz. Decrease of salary — Division of 
sialc - horn vital dati operative.] — A 
revised scheme cIoch not become opera- 
tive until it has received tla* Education 
Department V approval. 

The Department has no power 
to sanction n rev bed scheme ictio- 
speetivily so as to aflect a teacher’s 
contractual right to his salary. — 
Could v. Fiit Education Authority, 
[1925J S. C. 2 t0- SCOT. 

290 i. Differentiation of salaries — 
Graduate <£* non -graduate teachers — 
Effect of admitting non-graduate to 
g rad u alt scale.] — Tho admission of a 
non-graduate master to the graduate 
scale of salary docs not preclude on 
education authority from treating him 
as a non-graduate teacher on a revision 
of t he hcuIcb of salaries. — Coui.L v. Fiff 
Education Authority, 11925] S. C. 
240 — SCOT. 



Cases 298a— 386. 


English and Empire Digest Supplement. 


teacher, who died intestate A insolvent, 
leaving a widow A an infant daughter, will 
Ik; treated as forming part of the estate of 
the* intestate, A he primarily applicable in 
pajment of the intestate’s debts, & ought 
not to be held upon trust for his next of kin. — 
7iV Hawkins, IIawktns v. Dew A Sons, 
110201 Oh. 428 ; 05 L. J. Oh. 402 ; 125 D. T. 
80 ; 42 T. L. R. 280. 

297. Add. Annotations : — As to (1) Refd. Short v • 
Poole Corpn. (1925), 42 T. L. R. 107 ; Fennell 
v. Fast Ham Corpn., [.1920] Oh. 041. j 

299. Add. Citations:— 131 L. T. 55; 08 Sol. Jo. 
403 ; 22 L. G. R. 138. 

Add. Annotations : — As to (2) Refd. Short v. 
Poole Corpn. (1025), 42 T. L,. R. 107 ; Fennell 
v. East Ham Corpn., [1020J Ch. 04 1 . 

302. Add. Annotation : — As to (4) Consd. Short v. 
Poole Corpn., [1020] Ch. 00. 

302a. Bond fide exercise of discretion.] 

— A local education authority has power to 
dismiss a married woman teacher in^i public 
elementary school on the ground that, in the 
bond fide exercise of their discretion, they 
have come to the conclusion that it is im- 
possible for her to look after her domestic | 
concerns 6c effectively A satisfactorily to act 
as a teacher at the same time. — Shout v. 
Pookk CoitPN., [1920| Ch. GO; 95 I.. J. (’ll. 
110; 134 1,. T. 110; 90 J. P. 25; 42 T. L. R. 
107; 70 Sol. Jo. 245; 24 L. G. R. 14, C. A. 

Annotation — Apld. Fennell r. East Ham County Roiough 
Corpn. (1 02. r >). 80 J. 1*. Jo. 721. 

302b. Onus of proof.] — The 

council of doll, borough, its the local education 
authority, in pursuance oi a recommendation 
of their education committee, made alter | 
exhaustive inquiries A- discussion, resolved 
that the engagements of all married women 
teachers tailing under certain specified cate- 
gories should be terminated : A, accordingly, 
notice was given to each of pltfs. to terminate 
her engagement. Pltfs., three married 
women, had lor several years been engaged 
under contracts terminable by a month’s 
notice on cither side, as assistant certificated 
teachers in some of doits.’ schools, A- were 
admittedly oflicient teachers. It was proved 


that the object of the council in reducing 
the number of the married women teachers 
was to create vacancies for unemployed 
single women teachers whom the council 
trained for the teaching profession A- for 
whom it was important in the interest of 
educational efficiency that teaching posts 
should be provided. In carrying out that 
policy, the council, with the view of minimis- 
ing cases of hardship in the selection of 
married women teachers for dismissal, took 
into consideration the domestic circum- 
stances A duties of the married women 
teachers A the earning capacity of their 
husbands. Pltfs. sought declarations that 
the notices of dismissal were invalid on the 
ground that the council in giving them did 
not act bond fide with the intention of dis- 
charging their statutory duties of maintain- 
ing educational elhciency, hut acted with the 
illegitimate object of providing employment 
for unmarried women without reference to 
educational efficiency, of obliging mariied 
women teachers to confine themselves to 
home duties A of preventing those whose 
husbands wore in regular •employment from 
increasing the income of the joint homo : — 
Held : (1) pltfs. failed to discharge the onus 
which lay upon them oi showing that the 
policy adopted by the council of reducing 
the number of the married women teachers 
for the purpose of creating vacancies for 
unemployed single women teachers, A the 
steps taken to carry it out, were in excess of 
their statutory powers or wen; adopted or 
taken in pursuance of some illegitimate 
object ; (2) the matters taken into considera- 
tion by the council were not irrelevant from 
an educational standpoint, but were material 
factors in determining, not. only whether the 
policy ought to be adopted, hut the best 
method oi applying it ; (3) as delis, had 

acted bond jute A within their statutory 
powers, the action ought to be dismissed. 
Fennell v. East Ham Corpn., 11920] Ch. 
<>11; 95 D. J. Ch. 119; 131 L. T. 270; 90 
J. P. 30; 70 Sol. Jo. 324; 21 F. G. R. 70. 

Add. Annotation : — As to (3) Consd. Short v. 
Poole Corpn., (1925) 42 T. F. R. 107. 


PART XVII. SECT. 6. 

sa. Jtight of numbers of U aching staff 
of Kd neat ion Jhpaitmint of II tsttrn 
^ lust ratio to su in ran n nation at Intranets | 
— W.M.WI v. \i.. 1 1 0127 I A. C. 337 : 1)1 » 
L. .1.1*. C. JO ; J3G JL. T. (ill.— AUS. 


by J\! in ish r of Fducatum wider School 
Act , H. S. A., 1022 (c. C>1 )—JIoir Jar 
jironstons Jor determining contract 
binding. I — Thompson r Rlurmore 
School, District Trustees (Alta.). 
1 1 02(5 1 3 1). JL. R. llol IJ02CJ 2 
\\ . W. R. 101. -CAN. 


PART XVII. SECT. 7. 

t i. — Xon-comjilianct irith pro- 
rations as to termination — Teacher 
entitled to damages.] - Hunt v. Rrant 
School District Trustees (Alta ), 
I ] 02(5] 0 1 > JL K.2SS; H02Gj2W.AV.lt. 
4:U.— CAN. 

t ii. Torm of unit rad prescribed 


PART XVIII. 

n i. - — — — .1— AAhere tlio 

secretary of a school hoard, acting 
under its instructions, notifies in 
writing ouch of two or more uppets. for 
a teacher’s position that her applica- 
tion has been accepted, but the boaid 
enters into the iormal contruct pre- 


scribed by statute with only one of 
them notifies the others that their 
services will not bo required, each of 
the la It it has a right of a (‘turn against 
tin* board us a corpn. for damages, lmt 
not against the niombeis thereof in- 
dividually or against tin* secretary. — 
IMorkihon v . Cassell Hill School 
District Trustees, [1U25J 1 AA\ AY. 11. 
6 ISC.— CAN. 

sf. Conviction for using words tending 
to impair dis^ijAmt — Form of con- 
viction.] — R. v. Thorne, [15)20 J 2 
D. L. JL f»S7 ; l.» Can. Crim. Cas. 3 GO ; 
08 N. S. It. 415). — CAN. 
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Vol. XX.— Cases 146a — 859. 


ELECTIONS. 


Part V. — Registration. 


146a. - - Sufficiency of— Christian name in full 

not necessary.) H. r. Ilunwooi. Cohpn. 
(J Sr»l), 2 1,. M. cV P. (>(>(.» ; 21 L. .1. Q. H. 71 ; 
15 J. 1*. SJ»5 ; 15 ,Jur. 1 1 5<s : ,s ah nom. H. 


l\ II \HTLi:i'OOT. CoKPN., Ex p. Doiunu, IS 
L. T. O. S. 111. 

An notations * — Apld. It. v Ave*i a (1S.V2). 3 S (). 15. 57(>. 
Refd. It. r. Bradley (lsbl), .50 L J. Q. 13. 180, 11. v. 
Plenty (1869), 158 L. J. Q. 15. 20a 


Part VI. — Parliamentary Election. 

851. Add. Annotation : Distd. ]<]\erctf v. lt\ilor I 859. Add. ('dalmn : sol> notn. Jomss i\ Pi< Ki.it- 
(192(i), 135 1,. T. :*»02. ‘ | iv„ 21) L. T. 210. 


PART V. SECT. 2, SUB-SECT. 5. 

249 vn. For “ 1 3). L. ][. 84 ** road 
“3 I>. h. It. 205,” & foi ”22 Man. 
1j. 35. ft 9 7 ” read ” 22 Man. 1j. It. 10.” 

PART V. SECT. 3, SUB-SECT. 5. 

£ j. Noti-compltancc v'lth statu- 

toru qualifications— Election Laics 
Amendment Ait, 1020, .s. 0 (1), (2).] - 
Votes cast bv persons whoso names 
won on the lists, but who had not boon 
residents of the oloctoial distnct for 
three months next jm ceding the rlav 
of polling: - Held : illegal.- All Rent 
v. llOMUilt (1921 ), 55 O. L. It 21 — 
CAN. 

PART VI. SECT. 5. 

323 l. JT7/o <s a utntlu/utf I "While 
pltf. miis st loot id as ,» caiulul.it t , A 
htatcinuits wtn published (orntinimr 
him, A a xa iit in an action feu hbt 1 was 
issued bed ore tin issiu ol the* writ ior 
Ihe (let turn, Imt aftei the vat aw v 
had oooiimd* lit Id • pltf. was a 
< undulate for n 1 *ai liana nL.it v con- 
st it m nev when tin Ida 1 was publish' d. 

<9in\ r. SuM.ii, 119201 J. j; 
73.— IR. 

sa 1 h fxisi t pa gable Hi turn of - 
S m 'i ssful einrlidetb entillid to ntum 
notinthslamting ri final to tah( j tr< - 
scribid oath.) — O’DoNoonm, v. ]tui>- 
MOM) Ivoeiih (1), 1 1 927 J 1. It. 1 >2. — 


PART VI. SECT. 9, SUB-SECT. 1.— 
B. (a). 

68X iv. Speech at 

picnic instead of hiring hall.] — Mercjlr 
v. IIOMUrn (1924), 55 O. L. It. 215, — 

CAN. 

r (p. 91 )i. - ] Tin act of mi 

agent in treating an elector to a drink, 
without the knowledge ot consent til the 
candidate, A. at tin emp hat ic i< q nest ol 
tho elector ,—lldd • not to have betn 
a coriupt practice — Adams r. Hutk 
(No. 2), lim] 1 W. W. It. 313; 20 
bask. L. It. 433. CAN. 

PART VI. SECT. 9, SUB-SECT. 1.— 
B. (b). 

695 xix. For “ 23 D. L. It. 573 ” read 
“ 26 U. L. It. 573.” 

695 xxv. Entertainment & 

picnic - At muting of supporters for 
speech hg candidate — Expense of hiring 
hall saved. J — 3‘ayrnents were* made by 
iesp., through his official agent, foi 
the services of a band & an entertainer 
at a picnic, a guthonng of members 
of tho party organisation supporting 
ro&p.’b candidature, 6t at which ho 
made a speech : — Held ; these pay- 
ments, though they might bo considered 


corrupt practices, were not made with 
corrupt intent, but with a belief in 
their piopuetv, ns iesp. hy addressing 
the eleetois at the picnic was saved the 
expense of lmmg halls, whuii would 
have been a legitimate expense. 
Mi. Herat v. Homdjii (1924), ft u O. L. It. 
215.— CAN. 

PART VI. SECT. 9, SUB-»ECT. 3. 

b i. Band dt entertainment at picnic.] 

- Mi4ucr.it v. Tloviurn (1924), 55 

O. L. It. 215. — CAN, 

PART VI. SECT. 10, SUB-SECT. 7. 

n l. - — Pri sumption that duties pto- 

Pedy cairud out A— Hr Pkowmiai. 
Fli t noNs Aer, bvimi o. Caihik- 
wood, 139251 3 1>. [j H 770 ; 1192.. J 
3 W. W. It. 51.— CAN. 

n li. - llriaeh of dutu s [ ffnt of | 

— Bit udies b\ a pie siding office. i of tin 

inks of pioccdmc pi escribed for the 
peifnimarue* ol his dutus do not 
ricecssaul} render an election void. — 
lit Fuov usrci u. ku( irovs Ac i, sviuu 
1 Cauii RWood, 1192.1 5 1). li. It. 

770 , 1192 >] 3 W . \\ . it. ..I - CAN. 

PART VI. SECT. 11, SUB-SECT. 3. A. 

d (].. 109) l. (.Counterfoil not wholly 
detached ] --Ballots, fjom which the 
(ounteifoil has not boon detached by 
*ho oillcer taking tho ballot, should 
bo counted on an election undei 1’ie- 
vincial Elections A(t, 1920. Ballots to 
which only a small portion of the 
counterfoil remained attached, sudi 
portion furnishing no means of ldetdi- 
tying t ho voter, should lie counted. — 

7/f PEWDNEY kLD’TION Al’I’J Ali, bMITII 
r. Cauiehwood, [1921] 3 W. W. 3t. 
917— CAN. 

I i. On counterfoil .] — 

Where the deputy returning olliccr 
did not initial the ballots in the manner 
prescribed by the statute, but initialled 
the counterfoils, which he afterwards 
destroyed: — Held: this iuegulaiity 
did not affect the election. — M urder v . 
Homutii (1924), 55 O. E. It. 215. — 
CAN. 

a (p. 1 10) i, Stum d voting paper.] 

— Mai*j.i: Valuly CAbu (Out.), L1926] 
1 D. L. 11. 80S. —CAN. 

c(p. ll())i. 1 At a general 

provincial ele*ction a plebiscite was also 
taken. Of twenty election ballots of 
absentee voters only nine were enclosed 
in envelopes bearing tho allidavit 
required of such voteis with respect to 
the election, while the other eleven 
weie found in plebiscite envelopes 
bearing plebiscite affidavits. Tho 
allldavits required of such eleven 
absentee voters in the election were not 
sent to the returning officer nor 
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tniountcd foi in nnv wav, A there 
was no ovuhnee to show from winch 
envelopes the volts for Mu respective 
candidates hail been taken llild * 
in the absent t of nnv ev idence of Iraud 
or collusion, the above fuctH were not 
grounds for dn hiring the elect ion 
void - JO Pkovim i u. JiiLi.t irovs Am, 
SMI l II l CWMERWOOD, (1925| 3 

T). Ij. li. 770 ; L 1 9 2 o 1 .> W . W. It. 54 — 
CAN. 

c (p. 110) ii. - — - A on-rom- 

jilianu by pnsiding offieir.]— Absent 
voters’ ballots, which have betn en- 
closed in envelopt s on winch tin 
presiding olllet r 1ms faded to affix, as 
required by 1’iovrru ml Elections Act, 
s. 106 (3), bis official murk aeioss tin* 
line wheio the envelope is close el, 
should he count t el. — /iV L>]\\dm\ 
El.lt’JJON Al'J'J \1, SMJJIf I. I’AIIIIK- 
WOOD, 11 921J 3 \\. W. II. 917. CAN. 

PART VI. SECT. 11, SUB-SECT. 3.- B. 

890 v. A Hu da Jjltdton A(t, 

1921 (< 3 1), s 82 | The above sesd 

is mamlaton must he subttanliallv 
< eniiplii d wiMi, A the use ol t lie woiels, 
one, two, time, e te instead of tho 
ilgmes, I, 2, 5. ete , lonelcis a ballot 
void; but if it is elen t hat a figure 
can reason « t >1 v be haul to have been 
honest I \ iiitcnde <1 fen tlu tigiiic J, it 
is sultreient, even though it is not 
j)rec*ise.ly the same form of tlu* figure 
.is that punted in the Act.— lit 
Amukia Elidiion A( I, lit Bow 
Vapl.iv Epi.ijion (Alta.), [1920] 4 
I>. ii. li. 117, (1926] J VV. W. li. 1.— 
CAN. 

PART VI. SECT. 12. 

915 x. Unqualified persons 

allowtd to vote — I III gal robs (xeuding 
majority.] — itesp. was i< turned as 
(‘le eted by a majority of only 15 votis. 
The evidence* showed that 21 votes 
were east bv peisons who had no right 
to vote. IJtld : tho election should 
be decline el void, although it coidd not 
bo shown m whoso favoui the illegal 
votes were caHt. — Mer(*pr v. IIomlih 
(1924), 55 O. L. li. 215.— CAN. 

915 xi. Ballot papirs issued d* 

accepted m excess of voters on register. ]— 
Whole in a polling suh -division 137 
ballots were found m tho box & only 
134 names appoarod in the poll-book : 
— Held: an irregularity, which did 
not alleet tho result of the election. — 
Mpuci.it w. 11 o vi uni (1924), 55 O. L. R 
2 1 5 - CAN. 

PART VI. SECT. 13. 

m. For “ Power of Supreme 

Court to compel ” substitute “ Recount 
— Power of Supreme Court to compel .' * 



Cases 1026a — 1608a. English and Empire Digest Supplement, 


Part VII. — Municipal 

1025a. Description as commonly 

understood.] — A nomination papor at an 
election of town councillors was subscribed 
with the full & correct name of “ Charles 
Arthur Burman ” as an assenting burgess ; 
but his name was erroneously entered upon 
the burgess roll as “ Charles Burman ” only : 
— livid : the defect was not such as was 
remedied by Municipal Corporations Act, 
1882 (c. 50), s. 241, the words “ commonly 
understood ” in that sect, meaning “ com- 
monly understood by any person comparing 
the nomination paper & the burgess roll.’* — 
Mooritouse v. Linnet, Thorpe v. Linney 
(1885), 15 Q. B. D. 273 ; 53 L. T. 343 ; 49 
J. P. 471 ; 33 W. 11. 704 ; 1 T, L. It. 500, 
I). C. 

.innotations : — Distd. Bowden v. llealoy (1888), 21 Q. B. D. 

301) ; Glcdhill v. CTowlhor (1889), 23 Q. B. D. 136. 

1038a. From election address.] — An election 

address not exhibited for general display, 
but only circularised in envelopes by post 
or by hand: - Held : not a “ bill, poster or 
placard ” within Municipal Corrupt Practices 
Act, 1881 (e. 70). — He Flection or (’ojimon 

CoiJNriLMKN FOR THE WARD OF FARRIUGDON 


and Other Elections. 

Without in the City, of London (1925), 
161 L. T. Jo. 26, D. C. 

1038b. False statements — Allegation that candidate 
is communist.] — Pltfs., six labour candidates 
for the office of borough councillor at a 
municipal election then about to be held, 
moved to restrain defts. from publishing 
statements to the effect that pltfs. were 
communists : — Held : the statements com- 
plained of were not false statements as to 
personal character within Municipal Elections 
(Corrupt & Illegal Practices) Act, 1884 (c. 70). 
—Burns v. Associated Newspapers, Ltd. 
(1925), 89 J. P. 205 ; 42 T. L. K. 37. 

1075. Add. Citation : — vub nom • Re Saffron 
Walden Election, Ex p. Robson, 51 J. P. 
199. 

1089. Add. Citation: — sub nom. R. v. Exeter 
(Mayor), 8 J. P. 49. 

1090. For the existing paragraph substitute the 
following paragraph ■ 

8.P. - K. v. Gloucester (Mayor) (1838), 
2 J. P. 777. 

1103. After this case add “ See, now , Municipal 
Corporations Act, 1882 (c. 60), s. 34 (1). 


Part IX. — Petitions. 


1693. Add. Annotation: — As to (2) Consd. Cam- 
bridge County Council Petn., Fordham v. 
Webber, [1925] 2 K. B. 740. 

1593a. “ Candidate ** — Necessity for declara- 


tion or nomination.] — An election for the 
office of county aldermen took place at a 
meeting of a county council, & voting papers 
were signed & personally delivered to resp.. 


PART VI. SECT. 16, SUB-SECT. 2.— B. 

964 i. ICrror in return — Inability of 
candidate to penalties - -Not for occidental 
omission of one small item.)— MoInnes 
t>. Bird, 11926] N. Z. L. 11. 038.— N.Z. 

PART VII. SECT. 6, SUB-SECT. 1.— C. 

n i. Casting vote given by 

lot.) — On an election for a councillor 
of a municipality, the votes cast 
showed a tio between the two candi- 
dates. The reluming officer then 
prepared a number of slips which wore 
put in a hat & mixed up. The return- 
ing officer asked a voter to draw, 
stating he would give tho oasting vote 
to the candidate whoso n&mo first 
appeared. Ou the petition of tho 
unsuccessful candidate : — Held : tho 
election was void & a new election 
ordered. — He Municipal Elections 
Act & Tomhktt, [1924] 1 I). L. R 
921 ; 33 B. O. It. 377.- CAN. 

PART VII. SECT. 6, SUB-SECT. 1.— 

F. (a). 

sk. Most bt strictly proved .) — 1? • 
(Glover) v. Lijtlk Sc Armstrong, 
[1926] 2 1). L. U. 1056 ; 59 O. L. It. 
28.— CAN. 

PART VII. SECT. 5, SUB-SECT. 2.— C. 

so. Secrecy of ballot — Necessity 
for.) — Where at an election of a mayor 
Sc aldermen the provisions of Con- 
solidated Municipal Act, 1922, enjoin- 
ing secrecy of the ballot wore generally 
ignored : — Held : the non-compliance 
with the provisions of the Act had 
effected the result of the eleotion, & 
a new election ordered. — It. (Jacques) 


v. Mitchell (1924), 55 O. L. It. 286. — 

CAN. 

PART VII. SECT. 6, SUB-SECT. 3.— C. 

sp. Secrecy of ballot — Necessity 
/or.]— Where at an election of alder- 
men of a city the provisions of Con- 
solidated Municipal Act, 1922, requir- 
ing Hooieoy of tho ballot were generally 
ignored : — 1/cld : tho eleotion was 
invalid. — It. (Jacques) r. Mn ciiell 
(1924), 55 O. L. It. 286.— CAN. 

PART IX. SECT. 1, SUB-SECT. 1. 

h i. — Held: it was not tho 

duty of tho ct. to pronounco upon the 
constitutional right of tlio executive 
to direct the Ihsuo of a new writ. — 
He Nipibsing Dominion Election, 
Klock v. Varin, 21 C. L. 1. 2u8. — 
CAN. 

h ii. To make prtlimi nary order). 

— He North Huron Election, [19261 
1 D. L. It. 590 ; 58 O. L. It. 197. — CAN. 

PART IX. SECT. 1, SUB-SECT. 2.— E. 

p j, Held: Contro- 

verted Elocllons Act, R. S. S. 1920 
(o. 5), s. 4 (c), had been complied with 
by a petition whioh alleged that reap, 
“was guilty of, by himself & n*s 
agents, corrupt practices 
Saskatchewan Election Aot, R. o. »• 
1920 (o. 3), ss. 247, 249, 251 & 252, 
Sc amendments thereto." — Adams v. 
HUOK, [1925] 3 W. W. R. 546. — CAN. 

sr. Proof of identity af petitioners & 
execution of petition.]— -The Identity of 
petitioners & their execution of the 
petition should bo proved by calling 
each petitioner to prove bis own 


identity & status— He Municipal Act, 
Heather r. Maddook, [1925] 2 

W. W. R. 464 — CAN. 

PART IX. SECT. 1, SUB-SECT. 6.— E. 

k j. Failure to establish — Effect .1 

— Buokmaster v. Kniokxk, ri926] 2 
1). L. it. 798 ; 58 N. S. It. 492.— CAN. 

PART IX. SECT. 2, SUB-SECT. 1. 

p j. United Provinces Muni- 

cipalities Act, 1916.] — There is no right 
of appeal against the order of a comr. 
on an election petition presented to 
him under United Provinces Muni- 
cipalities Act, 1916 . — Abdur IIaiiman, 
son or Ismail v. Abdur Rahman, 
hon of Zahuki (1925), I. L. R. 47 All. 
513.— IND. 

sw. Jurisdiction of judge to fix time 
& place of trial — Notwithstanding 
absence of rules .) — RcSlooan Municipal 
Election (1902), 9 B. C. R. 113. — CAN. 

ct. Whether civil action lies.) — A 
suit will not lie in a civil ct. for a 
declaration that the result of a muni- 
cipal election has been wrongly 
declared A that pltf. is the person 
entitled to he declared elected. — Abdur 
Rahman, bon of Ismail v. Abdur 
Rahman, son of Zahuri (1925), 
I. L. R. 47 All. 513.— IND. 

PART IX. SECT. 2, SUB-SECT. 2. 

cy. Joinder of parties.) — Consoli- 
dated Municipal Act, 1922, s. 172 
(1) (a), doos not give power to Join a 
oity oorpn. as an “ other person, 
as a party to proceedings to avoid 
a municipal election. — R. 
v. Mitchell (1924), 55 O. L. R. 286. 
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VoL XX. — Elections. Case 1593a. 


who was chairman of the county council & 
of the meeting, & were openly produced & 
read by him. Amongst the voting papers 
was one containing a vote for petitioner, by 
writing his name & address on the voting 
paper, as a county alderman. Forty-four 
voting papers contained votes for resp. as a 
county alderman. Neither petitioner nor 
resp. had before the election declared himself 
to bo a candidate at the election of county 
aldermen. Resp. declared himself to be 
elected amongst others a county alderman, 
& petitioner was not elected. Petitioner, 
alleging himself to have been a candidate 
at the election, presented a petition against 
the election of resp. : — Held : petitioner 


was not right in alleging himself to have been 
a candidate at the election for county 
aldermen, as he had not been elected & had 
not declared himself before the election as a 
candidate for election, & the writing by the 
voter of petitioner’s name & address on the 
voting paper did not amount to a nomination 
of him as candidate within Municipal 
Corporations Act, 1882 (c. 50), s. 77, & he 
was not, under s. 88 of the Act, entitled to 
present a petition for the purpose of question- 
ing the election of resp.— < Cambridge County 
Councll Case, Fordham v . Webber, [1025] 
2 K. B. 740 ; 01 B. J. IC. B. 891 ; 89 J. P. 
181 ; 41 T. B. R. 634; 09 Sol. Jo. 779, 
D. C. 
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Cases 1—52. English and Empire Digest Supplement. 

ELECTRIC LIGHTING AND POWER. 

Part I. — Powers of Board of Trade and Electricity 

Commissioners. 

1. Add. A n notations Consd. K. v. Electricity { Assembly Legislative Committee & Church 

Comrs., h 'or ?>. Yorkshire Electric Lower C< Assembly, Hx p. ITayues Smith (1027), 

(1027), 01 J. 1\ 101. Refd. It. v. (Church T. L. B. 08. 


Part II. — Powers, Duties, and 

5. Add. Annotation# -As to (1) Folld. A.-U. r. 
County ol Loudon Electric Supply Co., [102f>j 
Cli. 542. As to (2) Refd. A.-U. v. County oi 
London Electric Supply Co., [1020) Oh. 512. 

A s to (3) Refd. A.-U. v. County of London 
Electric Supply Co., |102(i| Ch. 542. 

6a. Abstraction of water — “ Other source.”] — 
The King George Keservoir, belonging to the 
Metropolitan Water Board, is a “ river, 
stream, canal, inland navigation or other 
source,” within Electricity (Supply) Act, 
1010 (c. 100), s. 15 (1).— Metropolitan 
Water Board v. Transport Minister 
(1025), 00 ,1. I*. 52; 42 T. L. It. 165; 24 
L. U. B. 280. 

10. Add. Annotation Refd. A.-U. v. County of 
London Electric Supply Co., [1026] Ch. 542. 

12. Add. Annotation As in (1) Consd. Caor- 
pliilh C. L. C. r. (« rill in (1027), 44 T. L. B. 
122 .' 

39a. — Injunction to restrain supply by another 
person. | 1*11 Is., a local authority empowered 

to supply electricity within a certain area, 
sought an injunction under Electric Lighting 
\ct, 1000 (c. 51), s. 25, to restrain deft, from 
supphing electricity to certain consumers in 
the area : Held : as the supply of electrical 
energy was not deft.’s primary* business, the 
action failed. Caerphilly Urban District 
Council r. Griffin (1027), 11 T. L. 11. 152 ; 5 

01 .1. 1*. Jo. 1000. 

42a. Supply to premises partly outside area — 

Point ot supply within area.] — Letts, were 
authoiisod by the County of London 
(Northern Extensions) Electric Lighting 
Order, 1807, made under Electric Lighting 
Acts, 1882 (c. 56) 1888 (c. 12), to supply 

electricity within an area adjoining the 
relators’ area of supply. Sect. 0 of the Order 


Liabilities of Undertakers. 

prohibited the supply of energy by defts. 
beyond their area of sujiply, & Electric 
Lighting Act, 1000 (c. 34), s. 23, contains a 
general prohibition against supplying energy 
outside an authorised area. Lefts, entered 
into a contract to supply a firm having a 
small part, of its premises within defts.’ area 
of supply the remainder of the premises in 
the relators’ area of supply. For the purpose 
of this contract defts. erected their apparatus 
on the part of the premises of the firm within 
their area, & the consumers’ terminals, that is, 
t he point where the electricity was passed from 
defts.’ service lines to the lines on the firm's 
premises owned & controlled by them, were 
also on that part of the premises. The use 
of electricity on this part ot the premises was 
trivial. In the circumstances the A. -CL 
brought an action on the relation of the 
relators to restrain delta, from supplying 
energy to the lirm outside their area : — Held : 
the' point of supply was the* consumers’ 
terminals, as the firm’s terminals were 
within defts.’ area, defts. had not committed 
any breach of the prohibitions in their Order 
A: the Act of 1300. — A.-G. v. County of 
London Electric Supply Co., [1026J Ch. 
512 ; 05 L. J. Ch. 357 ; 135 L. T. 601 ; 42 
T. L. B. 328 ; 70 Sol. Jo. 486. 

For the paragraph in the original volume 
substitute the following paragraph 

Not incompatible with performance of 

statutory duties.] — By a Provisional Order 
of 1808 the B. Council were constituted 
electricity undertakers in B. with power to 
charge up to a certain maximum price, but 
with authority to make special agreements 
with particular consumers as to price. By a 
transfer deed of Dec. 31, 1901, approved by 


PART I. SECT. 2. 

sa. Whether un<it r jurisdiction of 
Public Utilitus Hoard of Commissioners 
■ — A ot St. John Pmrtr Commissioners.] 
- Ex p. Nnw Brunswick Power Co. 
(N. B.), [1926] 1 D. L. 1L 483. -CAN. 

Andover <0 Perth Electric 
Light Commissioners.] - Ex p. Andover 
& Perth Elkctkiu Light Comrs. 
(N. B.), [1926] 1 1>. L. It. 569 — CAN. 

PART II. SECT. 9, SUB-SECT. 2. 

g i. Erection of poles .] — 

The Hydro-Electric Power Conunis- 
bion of Ontario has no right, either 
under Power Commission Act, 1915, 
s. 5, or otherwise, without the consent 
of the municipal corpn. controlling 


n highway, to place poles* A wires 
upon the highway. — H ydro-Electric 
Power Commission of Ontario r. 
Grey County (1924), 55 O. L. It. 339. 

—CAN. 

PART II. SECT. 9, SUB-SECT. 5. 

St t casein Sect. 1 3, sub -sect. 2, jtosf. 

PART II. SECT. 11, SUB-SECT. 2. 

1 i. Vailure by default of 

undtriakcr .} — In an action for damages 
for failure to supply electric power 
under a contract made m Nor. 1912 
between the parties, it was admitted 
that defts. had developed enough 
power in Jan. 1921, when the shortage 
occurred, to havo supplied all require- 
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ments of pltfH., be that they did uot 
give them the power owing to the 
requirements of other cubtoraers : — 
Held : defts. could not tot up the 
requirements of other customers as 
modifying what on the face of the 
contract with pltfs. made com- 
pliance with pltfs.* demands an 
absohit o undertaking. — Hollinger 
Consolidated Gold Mines, Ltd. v. 
Northern Canada Power Co., Ltd., 
[19231 4 D. L. It. 1205 64 O. L. Jt. 

508.— CAN. 

1 ii. XJnder agreement with 

municipality — Construction of agree- 
ment .] — Maple Ridge Corpn. v. 
Western Power Co. of Canada, 
[1926] 2 D. L. It. 525 ; 37 B. C. R. 
252.— CAN. 
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the Board of Trade, the B. Council trails- business transaction into which defts. might 

f erred the undertaking to defts. with a reasonably enter : it did not fetter the powers 

provision for retransfer if defts. made default of defts. was not incompatible with the 

in their obligations as undertakers. By a performance by them of their statutory 

supplemental deed of same date, made duties, «Sc was not tlieiyiore ultra vires, — 

without the approval of the Board of Trade, Southport Corpn. v. Ijtrkdalk District 

defts. agreed with the B. Council not to Electric Supply Co., [19251 Oh. 79 1 ; 94 

charge higher prices than those charged in E. J. Oh. 371 ; 133 E. T. 351 ; 89 J. P. 149 ; 

the adjoining borough of S. In 1911 the 09 Sol. Jo. 523 ; 23 E. G. It. 490, C. A. ; affd. 

B. district & the contractual rights of the , sub now. Birkdale District Electric Supply 

B. Council were transferred to pltfs., the i Co. v Southport Corpn., LI 9201 A. C. 355 ; 95 

S. Corpn., but defts. still remained electricity E. J. Cli. 587; 134 E. T. 073 ; 90 J. P. 77 ; 

undertakers in B. Defts. having recently 42 T. L. It. 303; 24 E. G. B, 157, II. L. 

67. Add. Annotation : — Mentd. Horton’s Estate v. 
Beattie (1920), 12 T. L. It. 701. 

72. Add. Annotations : -Consd. Noble v. Harrison, 
Electric Lighting Act, 1S82 (c. 50), s. 11, I [1920] 2 K. B. 332. Refd. Ilford U. C. v. Beal, 

which prevented them from divesting them- | j 1 025 J 1 K. B 071 ; Booth r. Thomas (1920), 

selves of their statutory powers without the l 95 E. T. Ch. 100 ; Smith v. (1. W. Ity. (1920), 

consent of the Board of Trade, & also under 135 E T. 112; Glam die v. Sutton (1927), 

the general law applicable to statutory under- j II T. E. IE 9s. Mentd. llines v. Tousley 

takings: — Held: the agreement was a (1920), 95 E. ,1. K. B. 773. 


begun to charge higher prices than pltfs., 
pltfs. brought an action to restrain their 
breach of agreement. Defts. contended that 
their agreement was ultra vires both under 


Part IV. — Special Legislation - Power Acts. 

111. Add. Annotation: — Consd. Southport Corpn. for power to supply energy within area of 

r. Birkdale District Electric Supply Co., [1925] supply Consent of undertakers unnecessary.! 


Ch. 794. 


111a. Act authorising application 

PART II. SECT. 13, SUB-SECT. 2. 

sk. Fall t mi win* Com jn n sat ion .] — 
]>amigo to laud oi stock fiom falling 
wires, arising apart fro n unauthorised 
or negligent act' part of a power 

Loanl lor wlucli clairnai 
a rciucdA l>\ a 

improbable A t >o speeulet ivc to form 
a subject of eo rpens.rtion. Wood 
r P ARAN A K I ku ( Iim -Powrit UOMU>, 
N. Z. L. Jt. ; >2 - N Z. 

PART IL SECT. 25. 

sa. Property m apparatus 
premise* Transformers, bivitdus d* 
bulb*] Held: Lira words “dynamos, 
poles A wires ” in 3 Edw. 7, 11)0.1, 
e. 4 7, h. 20, refer to the equipment 


-IE r. Eld 
ELIKTUK 1 

by another party 1 1 T. E. IE 

necessary to render eleetneity avail- 
able for (ho ratepayers generally, us 
contrasted with equipment necessary 
to supply any Individual raicpaxi. 
The evpiesnon “ all other inaelimei v ’* 
construed iju&dnn unvcrin with the 
words “dynamos, poles A. wires “ 
does not include transformers, switches 
oi electnc bulbs in private houses or 
luetorres, A which would only benefit 
the individual rntepaj eis A: not the 
general body of the ratepayers. — Hep. 
Lr.wis, [19231 1 1). L. R. 1 46 r 50 
, N. li. It. 4 10. — CAN. 

PART II. SECT. 27. 

sb. Whither compi liory - Afjnnncnt 
with provision for arbitration <on- 


ITHU IT'S ('OMIJS., /iV/i. VoHKsHlltb 
\>WKlt Co. (1927), 91 ,1. 1\ 191 : 
29; 25 E. G. IE 521, D. C. 


firnud by statute .J — An agieernent 
between a lmmit ipalit} A" a co. for 
the supply of elect ne light A other 
servicis to the citistns of the rnuiw- 
eipalit v coni .mud n clause foi the 
udiustment of rates in future between 
the parties with pi o vision for nrbh., 
A nu Act was passed in ]})()(» 
conliiniing it A deeiaring it binding 
upon the parties lit Id: the elite! 
ol Hit' Act was not 1o turn the tlaiiho 
in the agreement into a statutory 
obligation to go to atbn. but the 
Ael onlv made valid A binding what 
without it might hu\e been an imalid 
agieernent. It i i> Di i i« (Uni) v. 
Wl.H'lURN fil.M HA1 ElK'IKIC Co., 
[1921] 2 1). L It. 317 : 1 W . W. R. 
1092; 20 Alto. L It 372 CAN. 


J.S. 
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English and Empire Digest Supplement. 


EQUITY. 

Part I.- Nature and Purpose of Equity. 

2. Add. Annotation : — Mentd. Re Wait, ( 1027 J 1 Hi. 000. 


Part II. — Equitable Maxims. 


30. Add. Annotation Retd. TaJlndk v. Tallack 
A Broekoma, 1 1027 \ 1\ 21 1 . 

31. Add. Annotation : — Mentd. Re Boundary 
bet wcc*n C ’anada & Newfoundland in Labrador 
Peninsula (1027), 137 L. T. 187. 

44. Add. Annotation Reid. Wright v. Morgan, ' 
[1020] A. 0.788. 

76. Add. Citation : — 132 L. T. 21. 

101. Add. Annotation : — Reid. Liggett (Liverpool) 
v. Barclays Bank (1027), 137 L. T. 443. 

108. Add. Annotation : — Held. Soviet Republic 
Union v. Belaiew (1925), 42 T. L. R. 21. 

140a. S. J*. Rich v. Sydknttam (1071), 1 (’as. in 
Hi. 202 ; 3 Rep. Hi. 74 ; 21 K. R. 733. 


159. Add. Annotations : — As to (1) Consd. Re 
Wait, [1927] 1 Ch. 006. As to (2) Consd. Re 
Wait, [1927] X Oh. 006. 

173. Add. Annotation : — Reid. Re Wait, 1 1927] 
1 Ch. 000. 

233a. — — .] — Pltf. filed a bill to have a con- 

veyance set aside. Deft, had convoyed the 
estate to mtgees. : — Held: they, as pur- 
chasers for valuable consideration without 
notice, could not bo interfered with.- — - 
Bullky v . Bitllky (1874), 9 Ch. App. 739: 
44 L. J. Ch. 79 ; 30 L. T. 848 ; 22 W. R. 779, 
\j. ,T.T. 


Part III. — Equitable Jurisdiction or Equitable Relief. 


Gilbert v. Gilbert & Rougher (1927), 90 li. J. P. 
137. 


258a. S . P . Drkwry v. Raknkh (1820), 3 Russ. 

94 ; 5 li. .1. O. S. Ch. 47 ; 38 K. R. 511. 
Annotation i s Mentd. A.-O. v. Pearson (1840), 2 Coll. 581 ; 
Loluruo v. ( 'ini reli (1851), 20 1j. J. Ch. 183; Pros ton v. 
Croat Yurmmitli ("orpn. (1872), 7 Cli. App. 657, li. 

803. Add. Annotation ! Reid. Soviet Republics 

Union v. Belaiew (1925), 42 T. li. R. 

21 . 

332. Add. Annotations : — Mentd. Ouellette r- 
Canadian Pacific Ry., [1925] A. C. 509 ; 


347. Add. Annotation : — Reid. Anderson v. Equit- 
able Assce. Soc. of the United States (1920). 
134 L. T. 557. 

358. Add. Annotation : — Reid. Re Barratt, Na- 
tional Provincial Bank v. Barratt, [1925] 
Ch. 650. 


Part IV. — Exercise of Equitable Jurisdiction by the 

High Court. 

475. Add. I n notation :- -Mentd. Ideal Films 482. Add. Annotation: — Generally, Mentd. The City 
Richards, 1 1927] 1 K. B. 374. of Baroda (1920), 134 L. T. 570. 


PART II. SECT. 5, SUB-SECT. 1. 

- 97 i. Imposition of equitable terms — - 
As condition of relief .] — A person who 
socks equity must do equity, & there- 
fore one who demands performance of 
an agreement to hold property in 
trust for him must bo content to hnvo 
the agree me nt equitably construed. — 
lt€ ltKOAL. 1’HONOUltATH Co., Kx p. 
Trustee, [1924J 1 D. L. It. 947 ; 4 
U. 1). It. 43 8. — CAN. 

PART II. SECT. 6, SUB-SECT. 2. 

sa. Applicable to school corporation.) 
— Niagara Public School Hoard «. 
Qukenbton Women's Institute, 
119261 4 1). L. it. 13 ; 59 (). L. It. 213. 
—CAN. 

PART II. SECT. 6. 

180 vi. .1 — MoGuirk r. 

Prosser, [1925] 3 D. L. R. 866.— CAN. 


PART III. SECT. 3, SUB-SECT. 8.— 
B. (a). 

•d. Materiality of error — Parties 
in fiduciary relationship .] — The ots. 
will grant permission to reopen an 
uccount that has been settled for 
errors less considerable than nsual 
where the parties stand in a liduciary 
relationship. — Rahim v . Low (1924), 
I. L. It. 3 Ran. 1. — IND. 

PART III. SECT. 8, SUB-SECT. 8.— 
B. <6). 

318 iv. .] — Whore a single 

fraudulent error is discovered in settled 
aocounts, the propor order for the ot. 
to make is for the reopening of the 
whole account. — Rahim v. Low (1924), 
I. L. R. 8 Kan. 1.— IND. 

PART III. SECT. 3, SUB-SECT. 8.— C. 

362 ii. For what mistakes .] — 

Whore an error of importance has been 
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proved in an account stated, though 
such on or may not bo important 
enough to justify the opening of the 
settled accounts, the ct. should permit 
the accounts to be surcharged & 
falsified gonerally. — JUniM t>. Low 
(1924), I. L. It. 3 Ran. 1.— IND. 

362 iii. Parties in fiduciary 

relationship.) — The cts. will grant per- 
mission to surcharge & falsify an 
account that has been settled for 
errors less considerable than usual 
where the parties stand in a fiduciary 
relationship. — Rahim v . Low (1924), 
I. L. R. 3 &m. 1.— IND. 


366 L Overcharge — Acquiesced in .) — 
Where an overcharge has been paid by 
a principal with knowledge of the 
overcharge & without protest, he 
cannot be permitted to question such 
payment after the accounts have been 
settled. — R ahim v . Low (1924), I. L. R. 
3 Ran. 1. — IND. 



Vol. XX.— Equity. Cases 484— 815a. 


484. Add . Annotation — Mentd. Purnell r. Ttocho, 
[3627] 2 Ch. 112. 


504. Add. Annotation : — .4<? to (2) Refd. Ttr Wail, 
1 1027 J 1 (’h. GOO. 


Part VI. — Priority. 

511. Add. Annotations : - Apld. Commonwealth Trust v. Akotey, [1020] A. C. 72. Refd. Jones v. 

Waring & Gillow, [1920] A. C. 070. 


Part VII. — Notice. 


640a. .] — The doctrine of constructive notice 

operates adversely to a person who neglects 
to inquire ; it does not entitle such a person 
to claim for his own advantage to be treated i 
as having knowledge of tin* facts which * 
inquiry would have disclosed.- IIoughton 
& Co. v. Nothard, Lowk A Wills, f 1027] 

3 K. B. 246 ; 66 L. ,T. K. 13. 25 ; 126 L. T. 
340, C. A. ; affd., 44 T. L. R. 76, 11. L. 

Annotation*: — Mentd. Kroditbank C’ns^ol O. m. b. H. v. 

Schenkers, [1927] 1 K. B. 826; Liggett (Liverpool) v. 

Barclays Bank (1927), 137 L. T. 443. 

652. Add. Annotation : — Mentd. Public Trustee v. 
Lancaster Duchy, [1627] 1 K. 33. 516. 

659. Add . Annotation : — Apld. Greer r. Downs 
Supply Co., 1 3627] 2 K. 13. 28. 

661a. .] — As a general rule the equitable 

doctrines of constructive notice arc* not to be* 
extended to purely commercial transactions. 
— (Ireek v. Downs Supply Co., [1627 j 2 
K. B. 28 ; 66 L. J. K. 13. 5IM ; 327 L. T. 171, 
C. A. 

687. Add. Annotation A* to (1) Refd. Krcdit- 
bank Cassel G.m.b. 33. v. Schenkers, [1626J 
2 K. B. 450. 

699. Add. Annotation: — Refd. Torbay Hotel r. 
Jenkins, [16271 2 Cb. 225. 


727. Add. Annotation : —Apld. Molzak v. Lilienfeld, 
[1920] Ch. 480. 

735. Add. Annotation : -Mentd. Hardie A Lane 
v. Ghillern (1627), 66 L. .1. K. B. 11 

746. Add. Annotation Refd. J\c Dos Beaux A 
Set oilfield’s Contract, [1626] Ch. 178. 

760a. Notice of mortgage —After payment of pur- 
chase-money countermanded Countermand 
withdrawn.] — \n owner of a house* mortgaged 
to first , second \ third iul gees. I le* then sold 
it , subject to the first two incumbrances onl> , 
to a purchaser who paid tor it took the* 
assignment, but owing to misgivings he 
countermanded payment of the* cheque', A 
then for tin* first time* m*e*ive*el notice* of the* 
existence of the* third rntge*. I3e*ing, how ewer, 
threatened with a summons in bkpe>., he* 
withdrew his countermand, \ the* cheque was 
paid: Held: he was not a purchaser for 
a alue* without ne»fie*e*. Tildkslky v. Loixa*’ 
(1857), 2 Sm. A G. 512 ; 20 L. T. O. S. 26 ; 
2 Jui. N. S. 1000 ; 65 E. R. 772. 

760b. Notice of second mortgage -After first 
mortgage discharged & purchase-money paid 
but before assignment of term.] -Mkynnll 
r. Gakraway (1662), Ne*ls. 62 ; 21 E. B. 790. 


Part VIII. — Equitable Assignments. 

770. Add. Annotations : — Dlstd. KuvspH v. Timber Ojiorntors & Contractors, [1927] 1 K. 15. 298. 

Consd. lie Wait, [1927 1 1 Ch (!0(i 


Part IX. — Conversion 

803. Add. Annotation: — Refd. He Carnarvon’s 
Chesterlielel S. E., He Carnarvon’s Ilighclere 
S. E. (1926), 70 Sol. Jo. 977. 

815a. Fines & Recoveries Act, 1833 (c. 74), 

s. 71.] — Testator, who died in 1875, speci- 
fically devised an undivided share in freeholds 
to his son P. for life wdth remainders which 
never took effect & devised the residue of 

PART IV. SECT. 2. 

si. In Ontario — Deprivation of right 
to present claim to Department of Crown 
Lands.] — Johnston v. Steady, [1926] 

4 D. L. R. 902 ; 59 O. L. R. 475.— CAN. 

PART VI. SECT. 2, SUB-SECT. 2.— A. 

614 1. Time alone insufficient to give 


and Reconversion. 

his real estate upon limitations which in 
1878 were held by the ct. to give testator's 
son W. an estate tail therein. In 1877 the 
freeholds, the undivided share in which was 
devised to P. for life, were sold under Leases 
& Sales of Settled Estates Act, 1856 (c. 120), 
« Si the proceeds of sale representing such share 
were paid into ct. After the sale W., who 

next of kin sought a declaration that 
the securities were aNsets of deceased. 
Sc were held by the bank in trust for 
them Held : tho equitable estate of 
the bank took piecedonce over tho 
equity of tho next of kin in spite of 
the latter’s priority of time. — S cott 
v . Scott (1924), 58 I. L. T. 137— IR. 


priority.} -A widow & administratrix 
had carried on tho business of deceased, 
& appointed her son to act as manager, 
giving him cheques blank as to tho 
amount. Sc signed on behalf of the 
trading co. with this money tho son 
purchased various securities which he 
lodged with the bank to secure over- 
drafts for himself Sc tor the oo. Tho 
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had previously executed a disentailing deed 
dealing in general terms with the lands 
devised in him by testator’s will, executed 
another disentailing deed dealing in terms 
with the undivided share A the money in 
ci. resulting from the sale thereof. Neither 
of these deeds was executed with the consent 
of P. as the protector of the settlement. W. 
died in the lifetime of P. having by his will 
devised his residuary real estate to applt. & 
bequeathed his personal estate to resps. At 
the death of P. in 11)20 applt. petitioned for 
payment out of ct. of the money, claiming 
that it had passed to him as residuary 
devisee ol W. : — Held : the money retained 


Part X. — 

1424a. Legacy to heir-at-law — Will in- 

operative to pass real estate.] — (\, by his 
will, gave all he should loa\e in the world 
to trustees to pay his debts A legacies, among 
which was £1,000 to A., his brother A heir, 

A as to the residue in trust for natural 
ehildrcn. Testatoi had real estate in Nova 
Scotia, but, as there were no w il nesses to his 
will, it descended to the heir-at-law : — Held : 


the character of real estate inasmuch as 
Pines A Recoveries Act, 1833, s. 71, did not 
convert disentailed money into personal 
estate for all purposes, but merely directed 
that it should be treated as personal estate 
for the purposo of the form of a disentailing 
deed . — Re Dickson’s Settled Estates, 
11021] 2 Ch. 108; 90 L. J. Ch. 453 ; 125 
L. T. 628 ; 65 Sol. Jo. 532, C. A. 

859. Add. Annotation : — Mentd. Re Gray, Public 
Trustee v. Wodehouse (1926), 70 Sol. Jo. 
1112 . 

915. Add. Annotation Tletd. Ormond Invest- 
ment Co. v. Belts, [1927] 2 K. B. 326. 


Election. 

supposing the words of the will would have 
passed real estate, if attested in due form, 
which was doubted, A. was entitled to his 
legacy, A also to the real estate. — Farqu- 
harson v. Colville (Lord) (1772), Rom. 
129, L. C. 

1439. Add. Annotation : — Mentd. Re Field, Sander- 
son v. Young, [1925] Ch. 636. 


Part XI — Satisfaction and Ademption. 


1753. Add. Annotation: Folld. Re Waie, J\i 

Rouse, Waie r. Rohm* (192(>), 70 Sol. Jo. 091. 

1873. Add. Annotation Apld. Re Ware, h\ 

Rouse, Ware 4 r. Rouse (1920), 79 Sol. Jo. 091. 

1873a — * — - — .] — There is no such obligation, 
according to the rules of equity, on a mother 
to advance or make a provision for her child, 
as in the case of a lather ; A, therefore, when 
a mot hoi makes a purchase or investment 
in the name ol her child, or in the joint name's 
oi heisell A her child, that does not oi itself 
afl’oui the presumpiion of ad\aneement ; in 
such a case the intention to ad\ancc is a 
question of evidence.— Den net v. Rennet 
( 1 S79), 10 Ch. J). 471 ; 40 1,. T. 378 ; 27 
W. R. 573. 

Annotation *- Refd. hi Oiinc, Evans t\ Maxwell (1883), 
50 L. T. ol. 

1873b. .] (1) No presumption aiises in 

cases ol dispositions in lav our oi children by 


a mother unless she has placed herself hi 
loco pan nhs towards them, A evidence that 
such is the case must be forthcoming. 

(2) When* testatrix exercised a general 
powei ol appointment b> w ill in favour of her 
daughtei, A subsequently on the daughter’s 
mairiage covenanted in her daughters mar- 
riage settlement to pa} a similar amount to 
the trustees thereof, A. later by codicil 
recited 4 lie appoint mint of a certain sum by 
the will r — Held: the provision in the 
marriage settlement was by way of satis- 
1 act ion or ademption ot the powers made by 
the will, A the codicil was not 
with such a view . — Re Ware, Rc Rouse, 
Ware v. Rouse (1920), 70 Sol. Jo. 691. 
2030a. - — .) Re Ware, Tie Rouse, Ware i\ 
Roi se, No. 1873b. ante. 

2101. Add. Annotation : — Mentd. Re Pennington 
A Owen. [1925] Ch. 825. 


PART X. SECT. 3, SUB-SECT. 9. 

sp. Widow iulnm (hffin nt i uteri fit .s 
under will. J P inlet s will Ins widow 
look absolutely thnty-lour urns 
devised to lu*i vvoitb $1,000; win* also 
took for life his house ic lot gaidt u 
worth about $1,500, but subject to a 
sou’s A a da uk liter’s light “to have a 
home ’’ tlieie “ as long us they aie 
single.” The sou took absolutely the 
rest of testatoi V land vvoitli about 
83,500, \ ot the widow's death took 


“ the house A lot &. garden ’’ also : — 
11 ltd : the widow was not put to her 
election, -Rc Rl xsMllll (1925), 57 

O. JL. It. 283— CAN. 

PART XIII. SECT. 3. 

st. (Jnurul rule.] — In order to 
marshal, not only must there he two 
ci edit oi*s of the same poison, hut one 
ol them miibt have two fuuds belonging 
to the same person to winch he can 
resort. — Royal Rank or Canada v. 

JUCN, [1921] 2 W. W . R. 929.— CAN. 


PART XVI. SECT. 1, SUB-SECT. 2.— D. 

11. .]— In tho case of a 

sale when the conditions are that tho 
purchaser shall foileit tho money 
which he has paid if he makes default 
in any future payment, the ct. will 
relieve tho purchaser from forfeiture 
where the non-payment has been the 
result of the deliberate misrepresenta- 
tions of the vendor, in order to expose 
the purchaser to forfeiture — Rc Stan- 
ley A Hunting, [1921] 3 1). L. R. 
599 ; 5 C. II. R. 18.- -CAN. 
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Part XVIII. — Equitable Defences 


2481. Add. Annotation Mentd. Nalvesen (or \on 
Lorang) v. Austrian Property Administrator, 
L1927]A.C. 611. 

2483. Add . Annotation : — Apld. R. r. Ksse\ JJ., 
Exp. Perkins, [1927] 2 K. B. 175. 

2512. Add. Annotation: — A* to (4) Reid. Anelior 
Trust Co. v. Bell, [1920J Ch. 805. 


2513. Citations:— V or “ L. R. 5 C. P. 221 ” read 
“ L. 11. 5 P. C. 221 

Add. Annotation : - As to (2) Refd. Anchor 
Trust Co. r. Boll, [1920] Ch. 805. 

2527. Add. Annotation : — Refd. Jones v. Waring & 
Billow, [1920] A. V. 070. 

2541. Add. Annotation : - Mentd. The St. George, 
[1920] P. 217. 


Part XX. — Quia Timet Actions 


2705a. Threatened injury to property by water- 
works.] — It is open to the owners of pro- 
perty threatened with injury by authorised 
waterworks to bring a quia tinut action to 
restrain the undertakers from doing an act 
which threatens to injure such property. 

PART XVIII. SECT. 4, SUB-SECT. 4. 

B. 

2579 i. Rescission on around 


Gkmuola Mjshtiiyh Co.. Lti>. r. Swanky 
Cohpn. (1927), 13 T. L. R. 000 ; 71 Sol. Jo. 
0)81 ; ajjd.. 1 1928 1 W. i\ T . 5, C. A. 

2713. Add. Annotation : Refd. He Harrington 
Motoi Co.. Lid. (1927), II T. L. It. 5s. 

fun id or uusm ]ti esenl utiou it in tlm 
duty ol dolt, to lepudinte the trans- 
action mum dmtel,> . — Mi.iki.ujoiin r. 
lltM.o. 11921] 1 JJ. J, H. 27 J. CAN. 


of 


fraud.] Wild <* deft, raises a d< fence 
of fiaud ^ nnsiepiesentntion, the <t. 
will not priuiil him relief if he Inis been 
entity of laches. On diw*o\criiig the 
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ESTATE AND OTHER DEATH DUTIES 
Part II. — Estate Duty. 


22a. .] — Testator bequeathed “ 13. 

House Ac contents ” Ac the stables hold there- 
with, the leases of which would expire in 
1995, to trustees upon trust to allow C. to 
have the use Ac enjoyment thereof for life, 
Ac after her death upon the like trust for the 
benefit of L. for life. Testator directed “ the 
rent, outgoings, rates Ac taxes for the time 
being payable in respect of the messuage Ac 
premises, Ac keeping same Ac the contents 
thereof insured against fire Ac burglary Ac in 
a proper state of preservation, shall always be 
paid by my trustees out of the income of my 
residuary personal estate.” O. having died, 
was succeeded as tenant for life by L. : — 
JIclcl : (1) on the death of 0., the proper! y 
which passed was the right to enjoy the 
benefit of the annual sum, Ac the case fell 
within 1891 Act, s. 1 ; (2) the princijail value 
of the property should bo ascertained under 
sect. 7 (5) (S), the special facts of the case 
being taken into consideration by the comm. ; 
(2) the duty must be borne by L., but on 
equitable terms, namely, it should in the first 
instance lie borne Jiy residue, which should 
be recouped by a policy on the lift* of L. to 
be vested in the trustees which at her death 
would produce a sum equal to the duty, Ac 
the interest on t he dUt y Ac the policy premiums 
should be retained Ac paid by the trustees 
in each year out of the sum which would 
otherwise be expended by them on B. House. 
— Re ( ’asset.. Public Trustee v . Mount- 
J1ATTEN, 1 1927 J 2 Ch. 275 ; 9(5 L. J. Oh. 188 ; 

1,. T. 785 ; 48 T. L. It. 718 ; 71 Sol. Jo. 

804. 

27. Add. Annotations : — As to (1) Apld.Tfc Cassel, 
Public Trustee v. Mount batten, [1927] 2 Oh. 
275. Refd. Parr v. A.-G., [1920J A. C. g.89. 
As to (5) Consd. Parr v. A.-G., [1920] A. C. 
239. 

39. Add, Citation : — 132 L. T. 704. 

61. Add. Annotation : — Refd. Bird v. I. R. Oomrs. 
(1924), 12 Tax Cas. 785. 

72. Add. Annotation : — As to (2) Refd. Re Wilkin- 
son, Page v . Public Trustee, [1920] Ch. 842. 

75. Add. Citations 94 L. J. K. B. 139 ; 132 
L. T, 717. 

90a. Trust established in England.] — 

By bis will, made in English form, testator, 
who declared that the instrument was to take 
effect according to the law of Hong Kong 
where he was domiciled, devised & bequeathed 
3ns property, which was situate out of the 
United Kingdom, to trustees on trust to 
invest a sum to produce an annuity for his 
wife, to pay certain legacies Ac to stand 
possessed of the residue to pay the annual 
income thereof to his sons or son during their 
or his lives or life, Ac on the death of the last 
survivor of his sons in trust for his son’s 
children. The tenant for life, who was the 
only son of testator living at his death, 
wished to borrow money Ac, at the request 


of the lenders, he appointed, in England’ 
four new trustees of the will, three of whom 
were resident in England. Between 1913 & 
1922, owing to the tenant for life’s dealings 
with the trust funds, proceedings in the Ch. 
Div. were instituted & orders were made in 
connection with the administration of the 
trusts of the will. In 1922 the tenant for 
life died, leaving him surviving his widow 
Ac two infant sons, who were domiciled in 
Hong Kong but had been made wards of ct. 
by virtue of the proceedings in the Ch. Div. 
Ac the orders made therein. The trust pro- 
perty was situate abroad: — Held: (1) 1853 
Act, s. 2, applied to a disposition of property 
under a trust established in England as the 
result of a foreign disposition, in the adminis- 
tration of which trust the English cts. might 
have to apply foreign law, &, as the trust 
was established in England, estate duty was 
payable by 1894 Act, s. 2 (2), on the residuary 
estate, except such part of it as was necessary 
to provide for the payment of the annuity to 
testator's widow ; (2 ) succession duty was not 
payable, since Finance Act, 1925 (c. 30), 
s. 24, was not retrospective. — A.-G. v. 
Belilios, [1927] 2 K. B. 439 ; 43 T. L. K. 
009. 

94. Add. Annotation : — Apld. A.-G. v. Howe 
(1925), 94 L. J. K. B. 540. 

96a. Shares.] — Testator, a German 

subject, was, at the outbreak of the European 
War, entitled to stocks, shares, Ac securities 
in English, South African, Ac American cos. 
The certificates were in all cases situate in 
London, Ac the securities themselves were 
transferable in London at the outbreak of 
war, Ac at the date of testator’s death. 
Testator died in 1915, in Berlin, being 
domiciled in Germany. By his will three- 
fifths of his property were bequeathed to 
German Ac Austrian beneficiaries, Ac two- 
tifths to British Ac Polish beneficiaries. In 
1915 the will was proved in Germany by the 
exors. named therein. In 1922, grant of 
administ ration in England was made to pltf . 
By virtue of Treaty of Peace Orders, the 
whole of the interests of the German Ac 
Austrian beneficiaries became charged with 
Ac subject to the claims of the Custodian of 
Enemy Property. In 1922 all the South 
African securities were transferred to the 
South African Custodian, an exor. dative 
was appointed in South Africa to administer 
testator’s South African estate, Ac estate duty 
in South Africa was paid by him in respect 
thereof . Some of the American securities were 
transferred to the American Alien Property 
Custodian, administration of testator’s Ameri- 
can estate was granted in America, Ac the 
securities were transferred to the American 
Custodian to be distributed by the American 
administrator among the beneficiaries. All 
the remaining American securities, with the 
exception of a small balance, were released 
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to pltf. by the English Custodian. In May, 
1924, pltf. liled a corrective affidavit, including 
therein those of the American securities 
which had been released to him at that date, 
& he paid estate duty & interest in respect 
thereof : — Held : ( 1 ) all the shares wore 

locally situate in England & the adminis- 
trator was bound to include them as property 
of which testator was competent to dispose, 
& was accountable to the extent of the 
assets he had received for the estate duty 
In respect thereof ; (2) the basis of valuation 
of such shares was the price similar shares 
would fetch in the open market at the date 
of testator’s death. — Tie A&ciirott, Clifton 
v. Htrauss, [1927] 1 Ch. 313 ; 9(5 L. J. Oh. 
205. 

99. Add. Annotation : — As to (4) Refd. lie 
Bateman, [1925] 2 K. B. 429. 

107a. .] — By settlements made in 

1900 & 1911, a lady, in consideration of 
£5,100 which was paid over to her by her 
son, conveyed certain furniture upon trust 
for herself for life with remainder to her son 
absolutely. At her death in 1918 the 
furniture was sold for £45,000, & the Crown 
claimed succession duty estate duty upon 
the difference between the two sums from 
the trustee of the settlements : — Held : ( 1 ) 

the transaction was a bond fide sale between 
mother & son, At no succession duty was 
payable ; (2) as to the claim for estate duty, 
there had been a “ jiurchaso for partial 
consideration ” within 1894 Act, s. 3 (2), the 
consideration paid represented four-fifths of 
the value of the property at the date of such 
purchase, & estate duty was payable only 
upon one-fiftli of the value as at the date of 
the death of the tenant lor life ; (3) “ partial 
consideration,” in sect. 3 (2), meant something 
less than the full 6i> fair value as between 
buyer A seller. — Re Bateman (Baroness), 
11925] 2 K. B. 429; 95 L. , 1 . K. B. 199; sub 
nom. Re Bateman (Baroness), A.-G. v. 
Wreford -Brown, 131 L. T. 153. 

121. Add. Annotation : — As to (2) Refd. Re Sarson, 
Public Trustee v. Sarson, [1925] Oh. 31. 

128. Add. Annotations : — Refd. Re Exmouth’s 
Annuity, [1925] Ch. 280 ; Re Drake, Drake r. 
Wilson, LI 920] Ch. 559. 

128a. “ Land & chattels ” — What are 

“ chattels.”] — By an Act of 54 Geo. 3 an 
annuity of £2,000 was inalienably settled 
on Lord E. & his successors in title. In 
1892 the redemption of the annuity for a 
sum of £55,890 was agreed upon, & that 


amount was paid into ct. & invested in the 
purchase of Consols. The fifth Viscount E. 
died in Aug. 1922, Ac the sixth Viscount in 
Peb. 1923. Questions having arisen as to 
the payment of estate duty, the ct. was asked 
whether estate duty became payable (a) upon 
the capital of the sum of Consols, or (b) upon 
the value of the interest of the successor to 
the title in such sum of Consols, Ac if estate 
duty became so payable, then whether, for 
the purpose of determining the rate of estate 
duty, such sum of Consols ought (a) to be 
aggregated with the other property, or (b) to 
be treated as an estate by itself ; — Held : 
“ chattels ” in collocation with settled lands 
in 1894 Act, s. 5 (5), did not suggest personalty 
generally, but those particular items of it 
which were usually settled upon trusts that 
followed the devolution of the settled land, 
Ac the sum of Consols was not “ chattels ” 
within the sub-sect., Ac must be aggregated 
with the other property for the purpose of 
paying estate duty. — Re Exmouth ’ s Annuity, 
[1925] Ch. 280 ; ’94 L. J. Ch. 208 ; 133 L. T. 
39; 09 Sol. Jo. 411. 

129a. Where duty commuted — Not aggre- 

gated with unsettled property.] — Where 
estate duty has been commuted under 1894 
Act, s. 12, the property in respect of which tho 
commutation has been made is not property 
on which “ estate duty is leviable ” within 
s. 4 of that Act A: is not to be aggregated 
with other property of the same person on 
which estate duty is leviable. — A.-G. v 
IJowe (Earl) (1925), 94 L. J. K. B. 510 

133 L. T. 80 L ; 11 T. L. It. 010 ; 09 Sol. Jo 
791, C. A. 

131. Add. Citations: — a ffd. sub nom. Parr v 
A.-G., [1920] A. C. 239 ; 95 L. J. Iv. B. 417 ; 

134 L. T. 321 ; 42 T. L. B. 217, 11. L. 

136a. Shares . | — lie Asciihott, Clifton v. 

Strauss, No. 90a, ante. 

136b. — How ascertained - Special facts to be 
considered.] — Re Cahhkl, Public Trustee e. 
MoUNTHATTEN, No. 22a, aide. 

155. Add. Annotations : — As to (1) Expld. Re 
Portman (No. 2), [1925] Ch. 294; Distd. lie 
Drake, Drake v. Wilson, LI 920] Ch. 559. 

161. Add. Annotations : — Folld. Re Portman 

(No. 2), [1925J Ch. 294. Distd. Re Drake, 
Drake v. Wilson, LI920J Ch. 559. 

161a. .] — A rentcliarge of £50,000 per 

annum charged on L. settled estates was 
limited to the use of dett., the fourth Viscount 
1\, for life with remainder to the use of his 
eldest son during his life, to commence from 


PART II. SECT. 4, SUB-SECT. 2. 
sa. “ Interest in business " — What is 
-~1914 Act , 8 . 16. J — A father & two 
of his sons carried on business in 
partnership. By a re-arrangement of 
the partnership relations tho father 
accepted £124.046 in full of his whole 
rights in the old firm & its assets, & 
agreed to allow this sum to remain as 
a loan to the new Arm at 4 per cent, 
interest, on condition that, if called 
up by him, or in any event on his 
death, it was to be repaid by ten yearly 
instalments. The father contributed 
no capital to tho new firm apart from 
the loan, but had an interest in the 
profits to the extent of a one-tenth 
share. He died in 1922, leaving a will 
by which he bequeathed tho residue of 
his estate, including the loan, to his 
family, & estate duty was duly paid 
thereon. The two sons came to an 


arrangement with thoir father’s uxoih , 
under which tho sons agreed to repay 
tho loan at once in return for a certain 
discount ; & in nettling with tho oxors., 
tboy retained in the business the 
respective shares of tho loan falling 
to them, by crediting themselves with 
the amounts m the books of the firm. 
Within two years of the father’s death 
one of the sons died, & estate duty 
became payable on his estate. His 
exor. having claimed a reduction, 
under the above “^ect., of the estate 
duty payable on tho sum credited to 
the sou in the firm’s books in respect 
of his share of his father’s loan 
Held : the father’s right to repayment 
of tho loan was not an “ intorost In tho 
business ” within the sect., & the sum 
standing in tho bou's name in iho books 
of tho firm was an intorost in tho assets 
of the firm, & was not idontical with 


his father’s interest in the jus credit 
of the loan. — G tLh.n v. Inland 
Kevlmjk, [1920] 8. V. 44.— SCOT. 


PART II. SECT. 4, SUB-SECT. 4. 

d. For “ Charitable purposes- — In 
Australia & abroad ,” lead “ Chant - 
able purposes — In Australia — <tk 
abroad.*' 

.] — By Estate Duty 

Assessment Act, 1914, s. 8 (5), estate 
duty is not to bo assessed upon so 
much of the estale as is bequeathed 
*• lor religious, scientific, charitable or 
public educational purposes ” : — Held : 
as no contrary intention appeared, the 
word “ charitable ” was to be con- 
strued in its legal & not its popular 
senso. — U hksterman r. Federal 
Com it. of Taxation, [192GJ A. O. 128; 
96 L. J. P. C. 38; 134 L. T. 360; 42 
T. L. It. 121. — AUS. 
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their respective successions to the title & to 
be paid without any deduction except for 
death duties, & a similar rentcharge was 
limited in remainder, in the event of any 
other issue of the fourth Viscount succeeding 
to the title, to the use of the sons of such 
eldest son & other sons of the fourth Viscount i 
in tail male. Subject to such rentcharge, I 
the L. settled estates were limited to the use 
of pltf. for life with remainder to the use of 
his eldest son for life with remainders over. 
By a deed poll dated Oct. 16, 1013, provision 
was made for the abatement of the £50,000 
rentcharge in certain events. The third 
Viscount, who was tenant for life of the 
estates in question, had died in 1923, while 
nine of the sixteen half-yearly instalments of 
estate duty payable in respect of the death 
of the second Viscount, who had died in 1919, 
remained unpaid. One of the questions for 
the decision of the ct. at the original hearing 
of the summons (Re Portman (Viscount), 
No. 249, post) was as to what proportion of 
the balance remaining unpaid at the death 
of the third Viscount of the estate duty, 
whicl) became assessable on the death of the 
second Viscount in respect of the Jj. estates, 
should be borne by the yearly rentcharge 
of £50,000, & it was admitted in argument 
that there was no difference in principle in 
respect of that unpaid balance between that 
duty that which was assessable upon the 
death of the third Viscount. After judgment 
bad been delivered before the minutes 
had been finally drawn up, leave was given 
to withdraw the admission made in argument 
as aforesaid, it was directed that the 
question with regard to the liability of the 
rentcharge in respect of the unpaid instal- 
ments of estate duty assessable on the death 
of the second Viscount should be argued : — 
Held: the effect of 1894 Act, s. 14 (1), was 
to throw the incidence of the duty ratably 
<te in proper i^roportions upon all persons 
becoming beneficially interested in the 
property upon which the duty was con- 
stituted a first charge by force of sect. 9 (1) 
of the Act ; the rentcharge, or the abated 
rentclifirge, must be dealt with, as regards 
these unpaid instalments, in the manner 
indicated in the original judgment ; & the 
order would be in the terms of the minutes 
prepared in accordance with that judgment. — 
Re Portman (Viscount) (No. 2), [1925J Cli. 
294 ; 94 L. J. Ch. 329 ; 133 L». T. 389. 

209a. Effect of Law of Property Act, 1925 (c. 20), 

S. 16 (5).j -The above sub-sect, preserves the 
Jiabilit y of real estate to }wi> its own duties.— 
Re Morris*. Skinner r. Sanders (1927), 71 
Sol. Jo. 4 72. 

220. Add. Annotation: -Generali * /, Consd. R< 
('asset. Public Trustee v, Mount bat ten, [ 1927 1 
2 Ch. 275. 

226. Add. Annotation: — As to (1) Refd. Re 


Sarson, Public Trustee v . Sarson, [1925] 
Ch. 31. 

229. Add. Annotation — As to (1 ) Refd. Re Sarson> 
Public Trustee v. Sarson, [1925] Ch. 31. 

233. Add. Annotation : — As to (1) Refd. Re Sarson, 
Public Trustee v. Sarson, [1925] Ch. 31. 

234-. Add. Annotation : — Refd. Re Sarson, Public 
Trustee v. Sarson, [1925] Ch. 31. 

238. Add. Annotations: — Apld. He Forder, Forder 
v. Forder (1927), 137 L. T. 538. Refd. Re 
Sarson, Public Trustee v. Sarson, [1925] Ch. 
31. 

239. Add. Citations .*—94 L. J. Ch. 155 ; 132 L. T. 
339. 

244a. .] — An assiguee for value of a 

sum of £10,000 to be paid “ absolutely & free 
from incumbrances,” being part of a portions 
fund of £15,000 charged on settled land 
H eld : in the absence of a special contract in 
that behalf, not to be liable to pay a ratable 
proportion of the estate duty borne & payable 
by the portions fund upon the death of the 
tenant for life of the settled land. 

Sect. 14 (1 ) of the above Act provides for a 
ratable recoupment between the person who 
lias paid estate duty in respect of property 
passing on death, & the person entitled to a 
sum charged on that property. It does not 
go on to provide for further recoupment by 
persons entitled derivatively to various parts 
of the sum so charged, but leaves their rights 
to be determined by their contractual 
arrangements.— Re Drake, Drake r. Wil- 
son, (1920] Ch. 559 ; 95 L. J. Ch. 380 ; 134 
L. T. 302, C. A. 

246. Add. Annotation : — Refd. Re Portman (No. 2), 
[1925] Ch. 294. 

249. Add. Citation 132 L. T. 440. 

254a. Beneficiary & residue— Equitable terms.J - 

Re Casmcd, Public Trustee r. Mount- 
batten, No. 22a, ante. 

261. Add. Annotation : — As to (2) Refd. Re Aberga- 
venny S. E., Abergavenny v. Nevill, [1926] 
Ch. 405. 

262. Add. Annotation Consd. Re Drake, Drake 
v. Wilson, [1920] Ch. 559. 

264. Add. Annotations : — As to (1) Refd. Re Drake, 
Drake v. Wilson, [1920J Ch. 559. Generally, 
Mentd. Re JIardyman, Teesdale v. McClintock, 
[1925 J Ch. 287. 

274a. Out of corpus — Estate settled by Act of Par- 
liament — Whether duty unpaid.] — Where the 
formal assessment of estate duty on an 
inalienable estate settled by Act of Parlia- 
ment is not made until after the passing of 
Finance Act, 1922 (c. 17), although sufficient 
money lias before the pftssing of the Act been 
paid over to the Inland Revenue, the duty 
is still unpaid within sect. 44 of the Act &, 
at the option of the tenant in tail in pos- 
session, may be raised & paid out of the 
corpus of the settled estate. A person en- 


PART 11. SECT. 9, SUB-SECT. 1. — B. 

a i. .} — By his vs 111 testator 

directed that all his debts A funeral & 
testamentary expenses should be paid 
as conveniently ns might he after his 
decease, Ac thereafter proceeded by Ins 
will to devise At bequeath all his real Ac 
porsonal property not otherwise dis- 
posed of Held : (1) estate duty was 
under tho direction pa>ublo actually 
out of the residuary estate ; (2) in the 
ovout of the residuary estate being 


insullicioiit to pay tho estate dutj, 
tho life interests w'crc not liuble for u 
portion of tho deficiency, but the 
annuitants Ac specific devisees of real 
estate should jointly contribute to tho 
dollciencj Caldwell. ktc. r. Flem- 
ing, [1927] N. Z. I,. It. 145.— N.Z. 

PART II. SECT. 9, SUB-SECT. 3. 

sd. Aggregation of settled funds — 
Whole estate suhlert to duty at higher 
rate .) — Deceased made a settlement of 
property on her marriage, & on her 

504 


death left a will. Tho rate at which 
duty woe assessed was 6f per cent., 
& if tho value of tho settled property 
had not been included in the final 
balance, the rate would have been 
4i per cent. The exors. olalxned that 
the trustees of the settlement wore 
liable to bear tho difference: — Held: 
the incidence of the duty was governed 
by Death Duties Act, 1909, s. 31 (4), 
& the exors.* claim could not bo sus- 
tained. — Brown v. Brown, [1924] 
N. Z. L. It. 427.— N.Z. 
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titled to a rentcharge on such an estate under 
a private Act of Parliament which gives the 
owner for the time being of the estate the 
right to create a rentcharge is not entitled to 
exercise a similar option. The estate duty 
is payable out of the rentcharge itself. — 
Be Abergavenny Settled Estates, Aberga- 
venny (Marquis) v. Nevill, [1926] Ch. 4G5 • 
95 L. J. Ch. 2S9 ; 131 L. T. 602 ; 70 Sol. Jo! 
634. 


277a. Deduction of income tax.] — In 

accordance with 1896 Act, s. 18 (1), 

trustees paid to the Crown certain sums of 


interest on unpaid estate duty without 
deduction of income tax : — Held : for the 
purposes of assessment to income tax under 
Income Tax Act, 1918 (c. 40), ached. D, 
Case III., in respect of untaxed interest 
received by the trustees, they were not en- 
titled to any deduction therefrom in respect 
of the interest on estate duty paid by 
them. — Inverclyde’s (Lord) Trustees v. 
Millar, [1921] A. 0. 580 ; 9 Tax Cas. 11 ; 
sub vom. Inverclyde’s (Lord) Trustees v. 
Inland Revenue Oomrs., 93 L. J. P. C. 266 ; 
131 L. T. 739, II. L. 


Part III. — Settlement Estate Duty. 


288. Add. Annotations : — Refd. Ormond Invest- 
ment Co. v. Bells. [1927 1 2 K. B. 326; Be 
Ryder <V Steadman's Contract, [19271 2 Ch 
62 Mentd. Dewhurst v . Salford Grdns., [1925] 
Ch. 655 


292. Add, Annotation : .1* to (1) Consd. 

Alington A L. C. C.\s Contract, (19271 2 


He 

Ch. 


Part IV. — Legacy Duty. 


345. Add, Annotation :— Refd. Jones v. Wright 
(1927), 4 1 T. L. R. 12s. 

349. Add. Annotation: Refd. .Tones r. Wright 
(1927), 11 T. L. R. 128. 

359. Add. Annotation: -As to (1) Refd. Ormond 
Investment Co. v. Beits, [ 1927J 2 K. B. 326. 


413. Add. Annotation : — Refd. A.-G. v. Bdihos, 
1 1 927 J 2 K. B. 139. 

414. Add. Annotations As to (2) Consd. A.-G. for 
Alberta v. Cook, [19201 A. C. 441. (iem ratty, 
Mentd. Salvosen (or Non Lorang) v. Austrian 
Properly Administrator, L1927J A. C. 61L. 


Part V. — Succession Duty. 


591. Add. Annotation :- As to (3) Refd. Jackson’s 
Trustees v. Lord Advocate (1926), 10 Tax 
(’as. 460. 

622. Add. Annotation : - (General hi, Refd. Parr v. 
A.-G., [1926] A. C. 239. 

662. Add. Annotation Refd. Parr v. A.-G. 
[19261 A. C. 239. 

666. Add. Citation : — 132 L. T. 099. 


694. Add. Annotation : As to 
A.-G., 11926] A. C. 239. 
714. Add. Annotation: Refd. 

[1927] 2 K. B. 439. 

719. Add. Annotation : - Refd. 

[1927| 2 K. 15. 439. 

726. Add. Annotation : Refd. 

[ 1 927 J 2 K. B. 439. 


(8) Refd. Parr v. 
A.-G. r. Belilios, 
A.-G . v. Belilios, 
A.-G. r. Belilios, 


PART V. SECT. 2. SUB-SECT. 4. 

h k Person entitled after death 

of successor lx fore propertu pout ore/*.] — 
Where a share in a residuary estate 
was not paid to the residuary devisee 
during her lifetime but passed imder 
her will, her death occurring eighteen 
mouths ufter that of testator : — Held : 
the Crown was entitled to Ruceotwion 
duty thereon, although succession 
duty had been paid by the oxors. 
under the lirst will on the residuary 
estate. — 7?r Lunn Estate (B. C.jf, 
119231 2 W. W. II. 608. — CAN. 


PART V. SECT. 2, SUB-SECT. 5. — A. 

670 iv. — - Donor of trust fund— 
Succession Dt/tiis Art, R. S. A., 1922 
(c. 28), s. G.l — A.-G. of Alberta r. 
Co wax, f 1926] 1 D. L. It. 29; [1926] 
S. C. It. 142.— CAN. 


PART V. SECT. 2, SUB-SECT. 7.— B. 

Q i. Agreement for sale. 1 

— V., resident & domiciled in U.S.A., 
agreed by writing imder seal to sell 
land owned by him in the province of 


Albert a, the purchaser going into 
possession. The purchase-money was 
to ho paid, with interest, in U.S.A. At 

V. ‘s death in U.S.A., there was a 
balance owing him under the agree- 
ment : — Held : V., at his death, was 
tho owner of property situated in 
Alberta or of au interest in tho land, 
liable to duty in Alberta under Suc- 
cession Duties Act, 1914 (e. 5), tho 
question not being determined by tho 
locality of the debt, but by tho nature 
of the interest held by deceased in tho 
Alberta land. — Vaugiin v. A.-G. for 
Alberta, [1924] 3 D. L. It. 467 ; 2 

W. W. It. 821 ; 20 Alta. L. It. 121.— CAN. 
sf. Mortgages on land outside 7 iro- 

vinre — Owner domiciled wi thin province. ] 
— Held: subject to duty midor 
Succession Duty Act, It. H. B. f\, 
1921 (c. 244). — lie Parker, 1 1926 1 
1 D. L. It. 783 ; [1926J 1 W. W. If. 
339 ; 36 B. O. K. 299.— CAN. 

PART V. SECT. 2. SUB-SECT. 7.— C. 

k i. - .J -Held: subject to 

duty under Succession Duty Act, 
R. S. 13. C., 1924 (e. 244).— lie S uc- 
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cession Duty Act, A.-G. for British 
COLl MB1A C. WlLHON ( 13. <’.), II926J 
4 1). L. It. 139; 1 1 926] 3 W. W. It. 
263.— CAN. 

k ii. — - - .| Testator, whose 

domicil was in Ontario, possessed 
securities, which were in u salety 
deposit box In a hunk in Michigan : — 
ffild: the securities wore subject to 
duty under Succession Duty Aft, 
It. S. O., i 914 (c. 24).— A.-G. Mm 

Ontario i\ Baby, 119261 3 D. L. It. 
928 ; 39 O. L. it. 181. —CAN. 

n i. S permit it d<l>t J -A intge. 

debt due in New Brunswick at t lie time 
oi the foreign cieditor’s death is pro- 
perty of the creditor’s estate* which 
may be liable to duty uuder Succession 
Duty Aet, 1913. — Royal Trust Co. 
v. Provincial Seoul paid , Treasurer 
of New Brunswick, 11925] 2 D. L. R. 
19; 119251 S. C. K. 91; revsy. 52 

N. B. It. 21. CAN. 

o i. Registered outside 

province.] — A banking co., with a head 
office at Montreal in the Province of 
Quebec, had power by statute to main- 
tain in any province a registry office 
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732. Add. Annotation :* -Held. A.-U. v. Belilios, 
[1927] 2 K. B. 429. 

755a. .] — Re Bateman (Baroness), No. 107a, 

ante. 

765. Add. Annotation : — Consd. Re Bateman, 
f 10253 2 K. B. 429. 

796. Add. Annotation: — Consd. A.-G. v . Bedford, 

[192(5] 2 K. B. 184. 

799a. .] — Where a person, who has succeeded 

to the life interest in leasehold property, 
subsequently receives the rack rents from 853, 
the property when the leases fall in, the 


increased value of the succession for the 
urpose of succession duty is to be calculated 
y reference to the age of the successor at 
the expiration of the leases & to the value of 
the property as at that date, less the ground 
rents, & hot to the value of the property when 
the succession first arose, less the ground 
rents. — A.-G. v. Bedford (Duke), [1926] 2 
K. B. 184 ; 95 L. J. K. B. 517 ; 135 L. T. 
541 ; 42 T. L. R* 346 ; 70 Sol. Jo. 465. 

A dd. Annotation : — Refd. Re Drake, Drake v . 
Wilson, [1926] Cli. 559. 


Part VI. — Probate Duty 


899. Add. Annotation:-- Mentd. Ormond Invest- 
ment Co. v. Betts, [1927] 2 K. B. 326. 

914. Add. Annotations: — Apprvd. Brassard v . 
Smith, [1 925] A. O. 371 . Apld. Baelz v. Public 
Trustee, [1020] Ch. 863 ; Pass v. British 
Tobacco Co. (Australia) (1926), 42 T. L. It. 
771. Refd. A.-G. v. Sudeley, [1890] 1 Q. B. 
354 ; A.-G. v. New York Breweries Co., [1898] 
1 Q. B. 205 ; Re Aschrott, Clifton v. Strauss, 
[1927] 1 Ch. 313 ; London & South American 
Investment Trust v. British Tobacco Co. 


(Australia), [1927] 1 Ch. 107. Mentd. In the 
Goods of Ewing (1881), 6 P. D. 19. 

917. Add. Annotations: — As to (1) Consd. Baker 
Archer-Shee, [1 927] A. C. 844. Refd. Herbert 
v . I. It. Comrs., I. R. Comrs. v. Herbert (1925), 
9 Tax Cas. 593. Generally , Mentd. Brassard 
v. Smith, [1925] A. C. 371. 

919. Add. Annotation : — Generally , Mentd. Re 
Harrington Motor Co. (1927), 44 T. L. R. 58. 

943. Add. Annotation: — Mentd. Rc Bower 

Williams, Rx p. Trustee, [1927] 1 Ch. 441. 


at which alone shares hold by resi- 
dents in that province wore to be regis- 
tered 5c could validly be transferred. 
A. resided at Halifax in the Province 
of Nova Scotia, & died thcro, owning 
shares registered at an office of the 
oo. at Halifax under the above sta- 
tutory power. Under Succession Duty 
Act (Quo.), 11)00, art. 1376, duty was iin- 
posod upon 41 property actually situate 
within the province, whether the trans- 
mission takes place within or without 
the province '* : — Held : as the owner- 
ship of the shares could be effectively 
dealt with only in Nova Scotia, they 
wore not property situate in Quebec, 
Sc the claim could not bo maintained. 
— BrahSard V. Smith, 11925 1 A. C. 
371 ; 94 L. J. P. C. HI ; 132 L. T. 647; 
41 T. L. It. 203.— CAN. 

p. For the paragraph in the original 
volume substitute tlio following para- 
graph : — 

Oumer not domiciled within 

province — Recognition of status of 
“ wives. 11 ] — If a person domiciled In a 
country whose laws permit poly- 
gamous marriages is married thoro to 
two wives, & dies while still domiciled 
there though temporarily residing in 
British Columbia, the status of the 
wives will be recognised by tbe cte. 
of British Columbia for the purpose 
of llxing the succession duty payable 
on property In British Columbia going 
under deoensed's will to each of the 
wives. — Ykw v. A.-Q. r on Unman 
Columbia, L1924] 1 D. L. It. 1166: 1 
W. W. R. 753 : 33 B. O. It. 109; 

revsg. S. C. sub nom. Re Lee Chkqng, 
[192311 W. W. It. 807 — CAN. 

PART V. SECT. 3, SUB-SECT 1. 

8 g. Declaration of trust several gears 
before de<U/i.] — Ten years before bis 
death an owner of debentures executed 
o declaration of trust whereby he 
declarod that he held them in trust for 
his children & deposited the dobent ures 
& the declaration in a bank whore they 
remained until his death. He never 
reiseivod any benefit from the 
debentures, & there was no evidence 
of any scheme or reservation whereby 
be retained any boneffoi&l interest. 
No part of the income was p&id to the 
beneficiaries, but the trustee invested 


it in trust or placed it to the credit of 
a trust account in the same bank where 
it accumulated until he died Held : 
the fund was not liable to succession 
duties under Succession Duties Act, 
R. S. A. 1922 (e. 28). — Cowan v. A.-G., 
11925) 2 D. li. It. G47 ; 11925] 1 

W. W. R. 093 ; 21 Alla. L. R. 241 ; 
rcvsd. f [1926] 1 1). L. R. 29.— CAN. 


PART V. SECT. 4. 

sk. Provincial duty — Assets in 
province forming part of larger estate — 
Deceased domiciled outside province .1 — 
Deceased, domiciled outside British 
Columbia, left personal property of 
$1,000,090 of which $10,000 was in 
British Columbia : — Held : under 
R. S. B. O., Acts 1911 (c. 217) & 1921 
(c. 58), tbe duty payable on tho net 
amount should be li per cent, on the 
first $100,000, 24 per cont. on the 
second $100,000 & 5 por cont. on 
tho balance ; of the sum thus ascer- 
tained tho $10,000 within the provineo 
was charged with its proportion which 
wus taken by tho province . — Re Suc- 
cession Duty Act, Re Hkoht, [1924] 
1 W. W. R. 1153 ; 33 B. C. R. 154.— 
CAN. 


PART V. SECT. 6, SUB-SECT. 1. 


-.] — Although oxers., 


applying for ancillary letters 
patent in Britis' 


h i. 

when ... 

, British Columbia, had placed 

a value on tho estate in the province 
for tho purpose of succession duty &, 
being accepted by the Crown, had given 
a bond to secure payment of tho duty, 
they are not bound by such valuation 
& its acceptance by the Crown ; but 
they have still the right to present a 
petition under Succession Duty Act, 
8. 43, to a Judge of the Supreme Ct. 
of the province who has jurisdiction 
to determine what property of tho 
estate is liable to duty & the amount 
due. — Blackman v.R J1924]4 D.L. R. 
123; 11924] S. C. R. 406.— CAN. 


h it. .] — In an action on 

a l>ond to secure payment of duties 
under Succession Duties Act, R. 8. A., 
1922 (c. 28), wherein the defence was 
that the true value of the estate did 
not exceed $5,000 & no duty was pay- 
able : — Held : tho quostion of valuo 
was concluded by the values sworn to 
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in tho affidavits filed for the purpose 
of obtaining the letters probate, which 
values had been accepted as satis- 
factory by the Crown. — It. v. London 
& LANCASHIRE GUARANTEE & ACCIDENT 
Co. (Alta.), 11926) 4 D. L. 11. 874 ; 
[1926J 3 W. W. R. 461.— CAN. 


PART V. SECT. 6, SUB-S^CT. 2. 

si. Postponement — Disputed claim 
against estate .] — Where deceased's es- 
statois subject to a claim, not admitted, 
on notos made as surety for another, 
while it is right to postpone tho final 
settlement of tho exor/s liability for 
succession duty as to the sum repre- 
sented by such alleged indebtedness, 
an order dealing with the matter should 
postpone tho date of payment to a 
time certain, & should contain a term 
directing payment of duty upon the 
sum should it bo determined that the 
estate is not liable for the claim, Sc 
a further term that, if tho estato is 
liable, tho exor. should pay duty upon 
his claim against tho principal debtor. 
— Rc Succession duty Act & 
Sproule, [1924] 2 W. W. R. 1087 ; 
34 B. C. R. 110.— CAN. 


PART V. SECT. 8, SUB-SECT. 1. 

«n. Extension of date from which 
interest runs — Application for — Time 
for making .] — Held : such an applica- 
tion might bo made after the expira- 
tion of the six months during which, 
if payment were then made, no interest 
was chargeable. — Re Farmer, 11926] 
1 D. L. R. 894 ; [19261 1 W. W. 11 . 
366 ; 36 B. C. R. 334.— CAN. 

PART V. SECT. 8, SUB-SECT. 8. 

■p. Hearing of summons under 
Succession Duty Act , R. S. B. C. 1924 
{c. 244), $. 34 — Must be before judQe who 
issued summons.] — Re Clapham, 
Minister of Finance v . Burke- 
Roche (B. a), [1925] 4 D. L. R. 325 ; 
on appeal sub nom, R. v. Burke -Roche 
(1926), 37 B. C. R. 313.— CAN. 

PART VI. SECT. 2, SUB-SECT. 1.— B. 

886 i. Not liable to duty— Under 
Probate Duty Act , R. 8 . 11 . C., 1924 
(c. 202).]— Bowman v. A.-G. (B. C.), 
[1926] 4 D. L. R. 834.— CAN. 
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ESTOPPEL. 


Part I. — Nature and Classification. 


10. Add. Annotations : — Mentd. The Jupiter (No. 
2), f!926] P. 09 ; Employers’ Liability Assce. 
Corpn. v . Sedgwick, Collins, [1927] A. C. 95 ; 
The Jupiter (No. 3) (1927), 137 L. T. 333. 


28. Add . Annotation — Refd. Anderson v. Equit- 
able Assce. Soc. of the United States (1920), 
134 L. T. 557. 


Part II. — Estoppel by Matter of Record. 


52. Add. Annotation : — Mentd. Freeborn v. 
Leeming, [1920] 1 K. B. 160. 

63. Add. Annotation: — Consd. Selby v. Atkins 
(1926), 135 L. T. 45. 

06. Add. Annotation : — Distd. Hoystoad v . Taxa- 
tion Comr., [1920] A. C. 155. 

103a.* .] — Money-lenders Act, 1900 (c. 51), 

s. 1 (1), does not empower a judge to re-open 
a money-lending transaction where the 
money-lender has brought an action ip 
respect of that transaction, & deft, borrower 
has consented to judgment, although the 
judgment may never have been drawn up & 
entered. The agreement to pay has become 
merged in the judgment, which is res judicata 
& not an agreement within the sect. — Cohen 
v. Jonesco, [1920] 1 K. B. 119 ; 95 L. J. K. B. 
100 ; 90 J. P. 18 ; 42 T. L. R. 41 ; 70 Sol. Jo. 
138 ; revsd. on other grounds, [1926] 2 K. B. 
1 ; 95 L. J. K. B. 407; 134 L. T. 690; 90 
J. P. 74 ; 70 Sol. Jo. 386 ; 42 T. L. R. 294, 
C. A. 

122. Add. Annotation : — Refd. King v. Sunday 
Pictorial Newspapers (1920), Ltd. (1924), 
133 L. T. 397. 

141. Add. Annotation Mentd. Re A Debtor, 
[1927J 1 Cli. 410. 


.. For deduction of costs — Not res judicata.] 

— Pltf., who had been negotiating for the 
purchase of a house, handed to deft., as his 
agent, the amount of the deposit & the 
balance of £490 payable to the vendor on 
completion & instructed deft, to pay this 
balance to the vendor when completion took 
place. Completion did not take place, & 
pltf. demanded the above balance from deft. 
& brought an action against him to recover 
it. The vendor claimed that pltf. was liable 
to him for £100 damages & directed deft, 
not to pay over that sum to pltf. Deft, 
thereupon issued an interpleader summons 
in respect of the £100, & the master directed 
an issue, & ordered that deft, should pay 
into ct. the £100 less his costs. On the trial 
of the issue the vendor’s claim was dismissed. 
Pltf. then obtained leave to sign judgment 
for £390, for which deft, admitted liability. 
Pltf. now claimed the additional £100 in full 
without any deduction of deft.’s costs. 
Deft, contended that the master’s order 
allowing deft, to deduct his costs was final : — 
Held : the master’s order allowing the deduc- 
tion of costs was not res judicata , but merely 
relieved deft, from paying the full £100 until 
the decision of the interpleader issue & the 


PART II. SECT. 2, SUB-SECT. 1.— 
B. (a) ii. 

s a. Irregularities in procedure.) — The 
rlipmlsBal of prior motions for 
irregularities in procedure docs not 
prevent an adjudication on a subse- 
quent proper & regular motion. — 
lie Doty & Marks, [1925] 4 D. L. R. 
7 40. — CAN. 


sb. Action on immoral contract.} — On 
the trial of an action the judge came to 
the conclusion that the evidence dis- 
closed an illegal contract under which 
defts. wore to receive part of the 
money obtained by pltf. while engaged 
n prostitution. & that the action 
was of an indecent character Sc unfit 
to be dealt with, & he dismissed it, 
the formal Judgment stating that ** this 
ct. does of its own motion Sc without 
adjudicating as between pltf. Si defts. 
on the matters in dispute between 
bem, order that this action be dis- 
missed out of this ct., with costs *’ : — 
Held : the order preeluded pltf. from 
again suing in respect of any of the 
causes of action included in the state- 
ment of daim. — Guilbault v. 

Bbotkisr (1904), 24 O. L. T. 342; 
10 B. 0. R. 449.— CAN. 


PART II. SECT. 2, SUB-SECT. 1.— 
B. (a) iv. 

104 i. .1 — Where an order 

was made at ohaQibers by consent of 
the parties, Sc an appeal was subse- 
quently taken by the solr. for one of 
the parties that at the time of the 
making of the order he was under a 
misapprehension as to the effect of 
two Judgments of the Supreme Ct. : — 
Held: the consent order operated oh 
an estoppel . — Re Kline, [1924] 1 

D. L. R. 295 ; 56 N. S. R. 389.— CAN. 

PART II. SECT. 2, SUB-SECT. 1.— 
B. (o). 

201 i. In administration suit — 
Originating summons against adminis- 
trator — Subsequent probate action by 
administrator.) — D.’s father was be- 
lieved to have died intestate, Sc 1). 
took out a grant of letters of adminis- 
tration de bonds non. Subsequently 
a sister of D. issued an originating 
summons, an order for administration 
was made, Sc also an order that four 
payments should he made to four 
sisters of D. out of the funds in ct. to 
tho credit of the matter. D. was 
represented by counsel at the hearing 
of the summons upon which this last 


Older whh made. Subsequently D. 
was advised by Jus solr. Hint u will 
which he know his father had made. 
Sc which had been burned by his father’s 
directions, was not legally revoked, Sc 
I). instituted an action to revoke llio 
grant of letters of administration de 
bonis ?um to himself. Sc to piove tho 
will in solemn form 1J eld : being 
an originating summons by a next- 
of-kin for administration aguinst 1). 
as administrator, it was not open to 
D. to challenge in those proceedings 
tho fact that, he was an administrator, 
& I). waH not. estopped bv tho above 
orders. — D ooley v. Dooley, l J 927 J 
I. It. 190.— IR. 

204 i. .]- -An interlocutory judg- 

ment, which definitely decides a ques- 
tion of law, Sc from which no appeal 
is taken, may be res judicata when the 
question is raised between the same 
parties, even in tho same action. — 
Diamond v. Western Realty Co., 
U 924 J 2 D. L. It. 922 ; [1924J S. C. R. 
308.— CAN. 

gf. Order strUUng out guardian ad 
litun* s name from record. 1 — Held : not 
to operate as res judicata. — Kumar 
Ganoanand Singh v. Maharajah Sir 
ItAMESUWAK SlNdfl BAHADUR (1927), 
1. L. R. 6 Pat. 388.— IND. 
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result of the action, & pltf. was entitled to 
recover the full £100. — Allnutt v. Mtt.l« 
(1925),. 42 T. L. R. 68. 

209. To the cross-reference following this case 
add “In proceedings before Railway & Canal 
Commission — Under Mines (Working Facilities 
& Support) Act, 1923 (c. 20 ).] — See Mines, 
Vol. XXXIV., pp. 635, 036, No. 325.“ 

213. Add. Annotation : — Mentd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. 

214a. .J — A previous decision on a matter in 

dispute between parties does not create an 
estoppel unless (1) the decision was given by 
a competent tribunal, & (2) the matter was 
raised Ac controverted before that tribunal Ac 
was clearly Ac finally decided by it. — East- 
wood Ac Holt v . Studer (1926), 31 Com. 
Cas. 251 . 

215. Add. Annotation : — As to (2) Refd. Eastwood 
& Ilolt v. Studer (1926), 31 Com. Cas. 251. 

222a. .] — In July <te Aug. 1920, the share- 

holders of a co. carrying on the business of 
whiskey distilling passed resolutions for its 
voluntary winding up. With a view to 
selling the distillery as a going concern the 
liquidator continued distilling up to Mar. 31, 
1921, but not after. Ac pending the sale of the 
business he sold the co.’s stocks of whiskey 
as opportunity offered . Such sales of whiskey 
extended over a period of more than two 
years. An assessment to income tax was 
made upon the co. for the year 1921-22 in 
respect of the profits of its business on the 
footing that the liquidator was carrying on 
the trade in that year. This assessment was 
discharged by the Special Coinrs. on appeal 
on the ground that an assessment on the co. 
for the preceding year had been discharged 
by the recorder on api>cal to him from the 
determination of the Special Comrs., & that 
they were bound to follow his decision: — 
Held : the Special Comrs. were not bound by 
the decision of the recorder regarding the 
1920-21 appeal to discharge the 1921-22 
assessment. — Edwards v. “ Old Hush- 
mills ” Distillery Co., Etd. (In Liquida- 
tion) (1926), 10 Tax Cas. 285. H. L. 

232. Add. Annotation Refd. IToystead v. Taxa- 
tion Coinr., [1926] A. C. 155. 

256a. ,J — Applts.’ mine was worked during 

the years 1919, 1920, Ac 1921 during two 
hundred Ac five days only owing to strikes 
Ac the low price obtainable for ore, though 
maintenance was continued during the whole 
period : — Held : the question of average 
annual value was not res judicata by a de- 
cision of the High Ct. of Australia between 


the parties as to the valuation for a previous 
year. — Broken Hill Proprietary Co. v. 
Broken Hill Municipal Council, ri92@] 
A. C. 94 ; 95 L. J. P. C. 83 ; 134 L. T. 335, P. C. 

257. Add. Annotation : — Distd. Hoystead v , Taxa- 
tion Comr., [1926] A. C. 155. 

265a. Decision that patent valid — Subsequent action 
for infringement — Whether defendant estopped 
from disputing validity of patent.] — In an 
action for infringement of a patent deft, 
denied infringement Ac pleaded that the 
patent was invalid by reason of lack of 
novelty Ac lack of subject-matter owing to 
common general knowledge Ac prior publica- 
tion, want of utility, insufficiency Ac false 
suggestion in the specification, Ac he counter- 
claimed for revocation of the patent. In a 
previous action the patent had been attacked 
only on the ground of prior publication of 
two specifications, G. & V., Ac the issue of 
infringement had not been contested. In 
that action the patent had been held to be 
valid. It was contended by deft, that the ct. 
was bound by the prior decision only as to 
construction of the specification Ac not as 
to subject-matter, that the additional docu- 
ments relied on showed features claimed in 
the specification not disclosed by G. or V., Ac 
that, owing to the issue of infringement not 
having been contested it had been un- 
necessary for the ct. to define the ambit of 
the claims : — Held : the ct. was not strictly 
bound by a prior decision as to anticipation, 
Ac it was open to deft, to prove anticipation 
by documents not before the ct. in the pre- 
vious action. — Higuinson Ac Arundel v. 
Pyman, Same v. Same (1926), 43 It. P. G. 
291, C. A. 

Annotation .- Mentd. Tic IJigginson A* Arundel's Patent 
(1027), 44 It. P. C. 4 30. 

276. Add. Annotations : — As to (3) Apprvd. Hoy- 
stead v. Taxation Comr., [I926J A. G. 155. 
Refd. Pickford v. Quirke, Pickford v. I. R. 
Comrs. (1927), 14 T. H. R. 15. 

294. Add. Annotation Refd. Hoystead v. Taxa- 
tion Comr., (1926] A. G. 155. 

296a. Admission.] — Under a will the annual in- 
come from an estate in Australia was div isible 
by the trustees between testator's daughters. 
The trustees objected to an assessment for 
tlio financial year 1918-1919 under Land 
Tax Assessment Act, 1910-1916, of Aus- 
tralia ; they claimed under sect. 38 (7) of the 
Act a deduction of £5,000 in respect of the 
share of each daughter, Ac a case was stated 
for the opinion of the Full Ct. of the High 
Ct. upon the questions: (1) whether the 
shares of the joint owners, or of any Ac which 
of them, in the land were original shares 


PART II. SECT. 3. SUB-SECT. 1.— 
B. (b), 

■k. Agency.] —Where a judgment, for 
indemnity 1ms boeu pronounced l»ct ween 
two parties, on the ground that one 
was tho principal & the other tlio 
agent, the judgment is conclusive as 
to that fact. — Plumb v. MacDonald 
(W. C.) REGISTERED, LATIMFR V. 

Foster Tobacco Go., Ltd., [1926] 
1 D. L. II. 899 ; 58 O. L. It. 322.— CAN. 

PART II. SECT. 3, SUB-SECT. 1.— 
B. (o). 

225 i. General rule .] — ■Whore the 
cause of notion is different from what 
it was in tho ttrst action, the matter is 
not res judicata . — Branigan v. Sab a, 
11924] N. Z. L. It. 481.— N.Z. 


PART II. SECT. 3, SUB-SECT. 1.— 
B. <d). 

230 xvii. .] — Itosp. claimed to 

deduct £1,000 in computing the profits 
for the year ending Mar. 81, 1921, & 
the recorder allowed the deduction 
elaimod. Tho question came again 
before tho Special Comrs. by way of an 
appeal from an assessment for 1922-23 : 
— 1/eld : the recorder's decision on 
the assessment for 1921-22 was bind- 
ing, & tho question was res judicata . — 
Alymkb v. Matiaffey, [1925] N. 167 ; 
10 Tax. Cas. 694.— IR. 

PART II. SECT. 3, SUB-SECT. 1.— 
B. (f). 

274 ix. .] He Globe Wine Co. 

(Saek.), [1920] 1 D. L. ft. 213.— CAN. 
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PART II. SECT. 3, SUB-SECT. 1. — 
B. (g). 

276 ii. .] — An action was brought 

by a co. to remove two of its trustees 
for refusing to obey an order of the 
ct. made in a previous action directing 
them to join with the other trustee 
in assessing certain shares : — Held : 
deft, trustees were estopped by the 
judgment in tho previous action from 
objecting to the status of directors 
w ho had ordered the assessment of the 
stock, os that was a question which 
should have been raised iu that action. 
— Fraser River Mining Co. v. 
Gallagher (1896), 5 B. C. R. 82.— 
CAN. 
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within sect. 38 ; (2) how many deductions 
of £5,000 resp. should make. The Full Ct. 
answered these questions as follows : (1) the 
shares of the six children surviving at the 
date of the assessment : (2) six. Upon the 
assessment for 1919-1920 the comr. allowed 
only one deduction of £5,000, contending 
that the beneficiaries were not joint owners 
within the Act. Upon a case stated the Full 
Ct. upheld that view, & held that the conn*, 
was not estopped by the previous decision : — 
Held : the comr. was estopped, since although 
in the previous litigation no express decision 
had been given whether the beneficiaries were 
joint owners, it being assumed & admitted 
that they were, the matter so admitted was 
fundamental to the decision then given. — 
Uoystead v. Taxation Comr.. [1920] A. 0. 
155 ; 94 L. J. F. C. 79 ; 131 L. T. 354 ; 42 
T. L. R. 207, I\ C. 

Annotation Consd. Bickford v. Quirkc, Bickford r. T. 11. 

Comrs. (1927), 44 T. h. K. 15. 

334. Add . Annotation : — Retd. Uoystead v. Taxa- 
tion Comr., [19201 A. C. 155. 

366. Add. Annotation : — Refd.lVlackcnzie-Kennedy 
v. Air Council. 1 1927 1 2 K. B. 517 

385a. -- -.J- - Circumstances (see Conflict of 
Laws. No. 1135a, ante) in which : —Held: 
as pltfs were not parties to the Turkish 
proceedings the doctrine of res judicata could 
not apply to the question of breach of 
contract — E llerman 1/inek, Ltd c. Head 
(1927), 41 T. L R 7 ; revsd. on other points 
(1928), 41 T. L. R. 285, C. A. 

405. Add. Annotation : — Refd. Wilson v. Maple 
Mill (1925), 95 U. J. K. U. 000. 

417. Add. Annotation Mentd. A.-O. v. Hornsey 
R. C. (1920), 43 T. L,. R. 92. 

422. Add. Annotations : Refd. liigenold v. Wing 
On (Shanghai) (1927), 4 1 R P V 343 ; 
Salvesen (or von Lorang) v. Austrian Proper! y 
Administrator, [1927| A. (\ 041. Mentd. 
The Coulandris, [1927J P. 1S2. 


432. Add. Annotation : — Refd. A.-G. v. Denby, 
[1925] Ch. 596. 

460. Add. Annotation ; — Mentd. Tho Goulandris, 
[1927] P. 182. 

461. Add. Armolaiion : — Mentd. Burrell v. Leven 
(1920), 42 T. L. R. 407. 

473. Add. Annotation : — Refd. Mackenzie- Kennedy 
r. Air Council, [1927] 2 K. B 517. 

477. Add. Annotation : — Mentd. The Goulandris, 
[1927] P. 182. 

480. Add. Annotation : — Refd. Debenham v . Per- 
kins (1925), 133 L. T. 252. 

482. Add. Annotation : Refd. Palmer t\ Crone, 
[1927] l K. B. SOI. 

492. Add. Annotation : -As to (1) Refd. Eastwood 
& Holt r. Studer (1020), 31 Com. Cas. 
251. 

1 498a. .j -Held : a statement of claim should 
he struck out, A the action dismissed, on the 
ground that the matter was res judicata by 
a pre\ ions decision. 

The ct. has inherent jurisdiction to strike 

| out as frivolous or vexatious a claim or 

delenee, which has either been already 
decided in previous proceedings, against the 
party raising it, oi might have been raised 
in a previous proceeding in whnh the facts 
necessarv to raise it have been decided against 
tin* person who desires to raise them 

, (SCKUTTON, H.J.). MArivENZIE-KlONNERY l\ 

\iu CoUN( 1L, [19271 2 K. B. 517 ; 90 L. .1. 
1\. B. 1115; 43 T. L. R. 733 ; 71 Sol. Jo. 
033, C. A. 

508a. .] - Mackenzie - Kennedy v. Am 

Council, No. 198a, ante. 

528. Add. Annotation: — Mentd. Fish wick v . 

Gyani, [1925] 1 K. B. 017. 

538. Add. Annotations : - Aw to (1) Refd. Firm of 
H. M. K. I>. M. v. Firm ot M. R. M. V. L., 
R. M. K. R. M. Somasundaram Chetty v. 

j M. R. M. V. Tj. Supramanian Ghelty (1920), 


PART II. SECT. 3. SUB-SECT. 1.— 
C. (b). 

346 ii. Kxct ption to — Action 

on covtnant of indtmnity .] — -An action 
on a covenant of indemnity is an 
exception to tho general rule that an 
estoppel is binding only on pi ivies — 
London Guarantee A' Accident C'o. 
v. Davidson, [1926] 1 D. L. R. 66 ; 
[ ] 926 J 1 W. W. It. 148 ; 36 B. C. R. 
301.— CAN. 


PART II. SECT. 3, SUB-SECT. 2.— 
B. (a) ii. 

465 i. Lease — Unsuccessful action for 
breach of covenant against subletting — 
Action for ejectment on convict ton under 
licensing laws.] — Applt., lessee from 
resp. & licensee of an hotel, was con- 
victed of an oilence under Liquor Act, 
1912 (N. S. W.). After the conviction, 
by a writ issued on tho same day, resp. 
brought an action for ejectment against 
applt. claiming to be entitled to 
ossession on the ground of a breach 
y applt. of hi* covenant not to assign 
or sublet without resp.’s leave, & 
judgment was entered for applt. By a 
writ issued about a year after 1 he issue 
of tho writ in the flrst action, resp. 
brought another action for ejectment 
against applt., claiming to be entitled 
to possession on the ground of the 
conviction : — Held : resp. was not 
debarred from relying on tho conviction 
by reason of the fact that in the first 
tuition he might have asserted the right 
of re-entry which it gave him. — 


Gotten r. Lapin (1921), 35 
217; 2 5 S R N. S. \\ . 291 
N. S. W. W. N. 7.- A US. 

PART II/SECT. 3, SUB-SECT. 2. 

B. (b). 

496 iii. .1 - Williams & Seahm 

v. Richards (1918), 25 B. C. R. 19.- 
CAN. 

PART II. SECT. 3, SUB-SECT. 2.— 

B. (d). 

507 vi. .] — Where a cause of 

action us shown 6c the claim is defended, 
tried 6c decided, or where the real issue 
between the parties, although not set 
out in the statement of claim, is tried 
& decided, it is not open to pltf., by 
a subsequent action relating to the 
same matters involved in the curlier 
proceedings, to put forward a claim 
or plea which he had an opportunity 
of putting forward in the earlier pro- 
ceedings but which he either omitted 
or ohose not to put forward at that 
time. Such claim or plea is res 
judicata. — W atil v. Nuuent, [1924] 
3 D L. It. 679 ; [19241 2 W. W. R. 
1138; 18 Sask. L. It. 592; revsg ., 

[1924)2 D.L. It. 97 ; [1924] 1 W. W. R. 
939.— CAN. 

507 vii. .] — A suit is not barred 

by res judicata where, though the 
matter which forms the ground of 
attack might have been made a ground 
of attack in tho former suit, pltfs. 
wore not bound to do so. — AniD-rD- 
Din v. Bisiiarat, Alt, etc., Raoof- 


R. t Un-Din, liv. (1927), I. L. K. 8 Lull. 

* 1 308.— IND. 

PART II. SECT. 3, SUB-SECT. 2.- 

B. (f). 

d i. Award of damagts for dtlay— 
Kubstqut.nl proett dings for compensa- 
tion for further dtlag.] - Where thore 
was only one cause of action, 6c it was 
pltf.’s right to have his damages 
Ubsessed once for all : — Held : the 
li tiding that pltf. could recover no 
damages after commencement of a 
subsequent action was binding upon 
both parties A was not, though 
erroneous, open to dispute. The judg- 
ment had not been appealed from 6c 
the question was res judicata between 
tho parties. — ARTntohh v. Parent, 
11924] 4 I). L. R. 420 ; 05 O. L. R. 
502. — CAN. 

PART II. SECT. 3, SUB-SECT. 2.— 

C. (d) i. 

n i. .1 — Whore it had not been 

established that in contracting to pay 
a commission, deft, had been acting 
as the agent of H. & that pltf. had 
elected to look to II. for payment : — 
Held : a judgment hy default recovered 
by pltf. against II. did not render 
pltf.’s claim against deft, res judicata , 
since the oauso of action against deft., 
which it was admitted pltf. had bofore 
he sued H., did not exist against tho 
latter & was not affected by the judg- 
ment. — Williams v. Rodgers, [1921] 
2 W. W. R. 185 ; 56 D. L. R. 691 ; 
60 S. C. R. 664.— CAN. 
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95 L. .T. P. C. 197 ; Piriev. Richardson (1026), 
70 Sol. Jo. 1025. 

640. Add. Annotations : — Apld. Pirio v Richard- 
son, [1927 j 1 K.B. 448. Retd. Re Pennington 
& Owen, [1926] Ch. 826; Beimett v. White- 
head (1926), 96 L . J. K. B. 268; Hardie & 
Lane v. Chiltern (1927), 96 L. J. K. B. 773. 

646. Add. A nnotation - Refd. Pine r. Richard- 
son, f 1927 | J K. B. 418. 

550. In tho last line for “ case of the law ” read 
‘ onl of the law.” 

After this ease add “ Compare Contract, 
No, 163a.” 

Add. A n notation : - Refd. Pirio v. Richard- 
son, [19271 1 K. B. 448. 

559. Add. Annotation : — As to (1) Refd. Debenham 
v. Perkins (19^5), 133 L. T. 262. 

573. Add. Annotation : — As to (2) Refd. Firm of 
R. M. K. It. M. r. Firm of M. R. M. V. L., 
[1920J A. C. 761. 

575a. Power to set aside Judgment.] 

— A judgment in Penang against deft., 
described in the writ by the group of letters 
under which a money-lending firm there 
carries on business followed by the name ol 
the linn’s local representative, is a judgment 
against, the local representative personally, 
whether tie is a partner in, or merely an 
agent for, the tirm. A subsequent suit for the 
same debt against the firm itself is barred. 
The ct., including the appellate ct., has no 
jurisdiction on motion to set aside the earlier 
judgment on the ground that pltf. was 
ignorant of its effect in law. — Firm OF 
\{. M. K. H. M. r. Firm of M. R. M. V. L., 
j 1926] A. C. 761 ; 135 L. T. 015 ; sub nom. 
Fihm of It. JS1. K. U. M. r. Firm of M. R. M. 
\ r . L. t H. J\l. K. K. M. Somasundauam 
Ciiktty v. M. it. M. V. L. Hupramanian 
Ciiktty, 95 L. J. P. (’. 197 ; 42 T. L. R. 6 86, 
1*. C. 


577. Add. Annotations : — Consd. Bennett v . White- 
head, [1926] 2 K. B. 380. Refd. Anderson v. 
Equitable Assce. Soc. of United States (1926), 
334 L. T. 667. 

577a. Action against partner — Subsequent 

action against firmd — F irm of R. M. K. R. M. 
v . Firm of M. R. M. V. L., No. 576a, ante. 

579. Add. Annotations : — As to (2) Retd. Deben- 
ham v . Perkins (1925), 133 L. T. 262 ; Bennett 
v. Whitehead, F1920] 2 K. B. 380 ; Firm of 
R. M. K. R. M. v . Firm of M. R. M. V. L., 
R. M. K. R. M. Somasundaram Ohetty v. 
M. R. M V. L. Supramanian Chetty (1926), 
95 L. J. P. C. 197. 

580. Add . Annotation : — Distd. Debenham v. 
Perkins (1925), 133 L. T. 262. 

581a. Judgment for debt incurred 

after separation.] — Where an action for goods 
sold is brought against a wife on a bill con- 
taining a number of items, & judgment is 
recovered against her on all items purchased 
after a certain date, on the ground that since 
that date she has been acting as principal 
by reason of her having separated from her 
husband on that date, proceedings may 
subsequently be taken against the husband 
as agent for the items purchased prior to that 
date, since there are two distinct causes of 
action, & there has been no election by suing 
of the wife to judgment on the whole or part 
of one undivided debt. — D ebenham’s, Ltd. 
v. Perkins (1925), 133 L. T. 252, D. C. 

593. Add. Annotations: — Apld. Dexters v . Hill 
Crest Oil Co. (Bradford), [1926] 1 K. B. 348. 
Refd. Anderson v. Equitable Assce. Soc. of the 
United States (1926), 134 L. T. 557. 

610. Add. Annotation Generally, Mentd. It. v. 
Hertfordshire J J., Ex p. Larsen, [1926] 1 
K. B. 191. 

647. Add. Annotation : — As to ( 1) Consd. Pirie v 
Richardson, [1927] 1 K. B. 448. 


Part III. — Estoppel Quasi of Record. 


677. Add. Annotation : — Mentd. Saklat v. Bella 
(1925), 42 T. L. 11. 25. 

686. Add. Annotation : Distd. lie Stollery, Weir 
v. Treasur> Solicitor, 11926] Ch. 281. 


687. Add. Annotation: — Refd. York Glass Co. v. 

Jubb (1925), 134 L. T. 30. 

692. Add. Annotation : — Mentd. Browning v. 
Crumlin Valley Collieries, [1926] 1 K. B. 522. 


Part V. — Estoppel by Deed. 

701 . Add. Annotation : Mentd. Palmolive Co. (of j 734. Add. Annotation : — Refd. Torbay Hotel 
England) t*. Freed man (1927), 44 T. L. R. 86. | Jenkins, [1927] 2 Ch. 225. 


PART II. SECT. 4, SUB-SECT. 3. 

623 i. General rule .) — Lack of Juris- 
diction in tho ct. deprives a judgment 
of uny offeot w bother by estoppel or 
otherwise, even though tho party 
alleged to be estopped sought the 
assist ance of tho ct. whose jurisdiction 
is impugnod.— McIntosh v. Parent, 
11024] 4 D. L. R. 420 ; 55 O. L. It. 


552. — CAN. 

PART II. SECT. 5, SUB-SECT. 1. 
638 X. .] — JOURNEAY V. RAIL- 

WAY Passengers Assurance Co., 
[1924] 1 D. L. R. 308 ; 50 N. B. R. 
501. — CAN. 

PART II. SECT. 5, SUB-SECT. 2. 
st. Should not be pleaded in state- 
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ment of claim.) — Victoria Lumber & 
Manufacturing Co.. Ltd. v. Thomsen 
& Clark (B. C.),J1»26] 4 D. L. R. 
971 ; [1926] 3 W. W. R. 459. — CAN. 

m. Should not be pleaded in counter- 
claim. ) — V ictoria Lumber 8c Manu- 
facturing Co., Ltd. r. Thomsen & 
Clark (B. CJ, [1926] 4 D. L. R. 971 ; 
[1926] 3 W. W. R. 459. — CAN. 
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776. Add. Annotation: — As to (1) Refd. Parr v. 
A.-G., 1 1026] A. C. 239. 

916. Add. Citation : — 94 L. J. Ch. 150. 

Add. Annotation : — Mentd. Birkdale District 


Electric Supply Co. v. Southport Corpn., 
11926] A. O. 355. 

993a. S. I \ Seabouknk r. Power (16S6), 2 Vein. 
11 ; 23 E. P. 619. 

Annotation : — Refd. Smith v. Osborne (1857), 6 II. L. t’us. 
375. 


Part VI. — Estoppel in Pais. 


1021. Add. Annotations : — to (2) Refd. Jones v. 
Waring & Gillow, [1 926] A. C. 670. Generally t 
Refd. Commonwealth Trust v. Akotey (1925). 
94 L. J. P. C. 167. 

1038. Add. Citation .*—132 L. T. 22. 

1040. Add. Annotation : — Apld. 1 1 ud.d orsfi old Fine 
Worsteds v. Todd (1925), 134 L. T. 82. 

1043. Add. Annotation : — Refd. Houghton r. 
Not hatH, Lowe <Sc Wills (1927), 4 l T. L. It. 76. 

1065. In the twelfth line on p. 297, after the word 
“ agreement,” insert “ defts. pleaded that 
the agreement.” 

1066. Add. Amiotations : — Consd. Kreditbank Gay- 
sel G.m. 1). II. r. Sehunkors, (1926] 2 K. B. 450. 
Distd. Liggett (Liverpool) r. Barclays Bank 
(1927), 137 L. T. 443. Refd. Houghton r. 
Nolliard, Lowe A Wills, [1927] 1 Iv B. 216. 

1068. Add. Annotations : Refd. Houghton v. 
Not hard. Lowe A Wills, [1927] 1 K. B. 216 ; 
Liggett (IJverpool) v. Barclays Bank (1927), 
137 L. T. 443. 

1111. Add. Annotations : — Distd. Beekitt v. Bar- | 
nett, Pembroke A .Slater (1927), 44 T L. It. 
63. Refd. Jones v. Waring A Gillow, (1926J 
A. C. 670; British A North European Bank 
v. Zalzstein, L1927] 2KB 92 
1130. Add. Annotation Mentd. He Wait, [1927] 

1 Ch. 606. 

1147. Add. Annotation : — Refd. Laurie & More- 
wood v. Dudin, [1926] 1 K. B. 223. 


1148a. .] — Defts., warehousemen A whar- 

fingers, held 600 quarters of maize belonging 
to A., who sold 200 quarters thereof to W. A 
Co., who sold them to pllfs., giving to the 
latter a delivery note, which they lodged 
with defts. Defts. did not acknowledge it 
or object to it, but some days later, no 
weighing out or appropriation of the 200 
quarters having taken place, A. stopped 
delivery. It was contended that on the Hale 
1<> W. A Co. the latter became tenants in 
common with A. of the 600 quarters, with the 
right in W. A Co. to assign their interest 
therein to pllfs., although no appropriation 
of the 200 quarters had taken place : — Held : 
(1 ) pltfs. had no claim to the maize ; (2) defts. 
A A. were not estopped from denying that 
pltfs. were the owners of the 200 quarters of 

No doubt property can bo acquired by 
estoppel. In one aspect* estoppel does not 
create a title but merely enables pltf. to rely 
upon the doctrine A to treat the property as 
if if. had been transferred (Sankky, J.).- 
Laiuuio A Moiuiwoon v . Dijdin (John) 
Sons, (I925J 2 K. B. 383; 91 L. J. k\ B. 
928; 30 Com. Can. 280 ; ajfd., |1926J I K. B. 
223; 95 L. J. K. B. 191 ; 134 L. r J\ 309; 42 
T. L. B*. 149 ; 31 Com. Gas. 96, C. A. 

Annotation - .Is Iff ( 1) Apld. lti Wait, 110271 I <’)>. 000. 

1154. Add. Annotation : - Mentd. Jones v. Waring 
A Gillow. 1 1 926 | A. C. 670. 


PART V. SECT. 9. 

See cohos In Part II., 8cct. 5, snb- 
ficet. 2, ante. 

PART VI. SECT. 3, SUB-SECT. 1.— A. 

1032 i. How estoppel arises.] — 
Estoppel arises where a man is pre- 
cluded from denying the truth of any- 
thing which he has represented to l>c 
a fact, though it is uot a fart. — He 
Montgomery v. Diamond. Diamond 
r. Montgomery, 11925] 4 D. R. It. 
730. — CAN. 

1040 i. Where all parties know the 
truth — No representation. ] — A tenant 
after the expiry of his original lease 
received from his landlord notice to 
quit at the end of the following month. 
In reply, he wrote a letter which con- 
tained ( inter alia) an admission that he 
wao a monthly tenant. At the hearing 
of a suit in ejectment the tenant 
contended that his original lease being 
for manufacturing: purposes he had 
a tenancy from year to year, & was 
entitled to six months* notice ; — Held : 
he was not estopped from so con- 
tending as the facts affecting the 
tenancy were within the knowledge 
of both parties. — J acks & Co. v. 
Joosjub Mahomed (1923), I. L. It. 
48 Bom. 38.— IND. 

PART VI. SECT. 3, SUB-SECT. 1,— 
B. (a). 

1041 xiv. In 1894 applt. 

granted a lease of land “ from year to 


year ** to reaps. In 1903 rewps. wished 
to build a house on the land & applt. 
wrote that the lease was a permanent 
one, though the rent w t uh liable to 
enhancement. Res oh. built a house 
A applt. received a bonus m respect el 
it. in 191(5 applt. sought to elect 
rcspH. : - Held : whether the lease wiih 
a permanent one under the agre< - 
mont, applt . 'h statement in the letter 
that it was so was a representation ot 
fact A not an expression of opinion, 
& he was estopped from dousing it. 
Forueh v. Ka i.Ll (1925), R. R. .02 
1ml. App. 178. - IND. 

10441. .] — In order to 

found an estoppel a representation 
must be of an existing fuct, not ol a 
mere intention, & a promise which 
is a mere statement of an intention 
to do something in the future is not 
suffleien t . — K a z a n hoff v. R rounbtkin , 
1 1 924 J 2 D. L. It. 1170 ; 2 W. W. R. 
500.— CAN. 

1044 ii. >S\ P. Ontario Equitable 
Law & Accident Insurance Co. v. 
RVKER, fl92(5] 2 D. R. Jt. 289 ; 1192(5] 
S. C. K. 297.— CAN. 

PART VI. SECT. 3, SUB-SECT. 1.— 
B. (g) ii. 

1096 xviii. .J — If a person sets 

up estopped he must show that he lias 
altered his position to his prejudice 
owing to the conduct of the other 
party whom ho claims Is estopped. — 

511 


St, John County Hohj-jjal v. I’kck, 
1 1 924 | 2 1). L. R. J 03 ; 51 N. R. It. 
321.— CAN. 

1096 xix. .1 A tenant in reply 
to a month's notice to quit wrote a 
letter containing ( inter alia) an admis- 
sion that he was a monthly tenant. At 
the healing of a suit in ejectment, lie 
contended that he was entitled to six 
months' notice; llild : he was net 
estopped Irom so contending, as the 
landloid having already given notice 
to quit had not shown timt he had 
altered ins position by reason of tlio 
admission. — Jacks 6c To. v. Joohab 
Mahomed (1923), 1. L. R. 4b Rom. 
38.— IND. 

1096 xx. — .]— In oi dci to 

create an estoppel in puis it must be 
shown that lie who desires to taKo 
advantage of it has acted upon the 
untrue representation as true, not 
knowing it to be untxue, thereby 
altering bis position to his piejudice. — 
Huffman r. Rohm (1925), 57 O. L. It. 
329. CAN. 

j PART VI. SECT. 3, SUB-SECT. 2.— A. 

sd. As to fault for accident .] -Tho 
inet that pltf., the driver of a vehicle 
which came into collision with a motor 
ear, stated immediately after tho 
accident that he misjudged the dis- 
tance of t he motor car \-~Ueld : not to 
raise nnv estoppel. — Hunt v. Morgan 
(Alto.), 1 1926 J 3 W. W. It. 804.— CAN. 
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1209. Add. Annotation : Mentd. Brown i\ 
Harrison (1927), 96 L. 3. 1C. B. 1025. 

1213. Add. Annotation : — As to (2) Held. Anderson 
v. Equitable Assce. Hoc. of the United States 
(1020), 134 L. T. 557. 

1219. Add. CilaiUm .— 1 B. It. A. 210. , 

Add. Annotation: — As to (1) Expld. & Dlstd. | 
Gateshead Union Assmt. Com. v. Redheugh 
Colliery, [1925] A. C. 309. 

1227. Add. Annotation : Consd. Houghton v. 
Nothard, Lowe k Wills (1027), 4 1 T. L. It. 70. 1 

1228a. As to performance of statutory duty or j 
exercise of statutory discretion.) — Perform- 
ance of a statutory duty, or exercise of a I 
statutory discretion, by a corporate local I 
a.uthori< y is not prejudiced by any prior action 
which that authority may have taken without, 
aid irom the statutes. No estoppel can arise 
in such a ease. Sunderland Foehn. v. 
Bju ektman, [10271 2 Cli. 107; 90 L. J. Ch. 

137 L. T. 088. 

1247. Add. Citations : — 94 L. J. P. C. 93; 132 
L. T. 511. 

1257. Add. Annotations: — Consd. Ifuddersfield 
Fine Worsteds v. Todd (1025), 42 T. L. R. 
52. Mentd. He Ellis, [1925J Ch. 504. 

1269. Add. Citation 132 L. T. 90. 

Add. Annotations : — Mentd. The Jupiter (No. 
2), 1925 J P. 00; Employers’ Liability Assce. 
Corpu. v. Hodgwick, Collins, [1027] A. 0. 95. 

1265. Add. Annotations : — Refd. A.-G. v. Denbv, 
[1025] Ch. 500. Mentd. The Jupiter (No 3) 
(1027), 137 L T. 333 

1294. Add. Annotations : Refd. Jones v. Waiing k 
Gillow, 1 1 920 J A. C. 070; British A North 
European Bank r. Zalzstein, 1 1027 1 2 K B 02 

1311. Add. Annotation : Mentd. Hj\ei*bdale Mill 
Co. i. Hart (1020), 43 T. L. 1L 73. 


a. Payment of rent not due.] — The 

predecessors in title of defts. were owners in 
fee simple of land including both the surface 
& the strata below the surface. They con- 
veyed the land to pltfs. * predecessors by a 
deed which contained an exception & reserva- 
tion of all mines &> veins of coal in or under 
the land. Defts. & their predecessors worked 
the coal mines under the land & made an 
underground road which was not confined 
to the seams of coal, but was cut also through 
the adjacent strata. Along this road they 
carried coal obtained from mines beyond the 
limits of the land conveyed to pltfs.* pre- 
decessors. Defts. & their predecessors had 
for some years paid rent to pltfs. in the 
belief that they were bound to do so under 
a licence from pltfs. : — Held: (1) by virtue 
of the exception, the property in the strata 
below the surface remained in defts. suffi- 
ciently to entitle them to construct roads 
therein & use them in any way they pleased 
(2) the payment being voluntary & made 
under a supposed legal liability created in 
Jaw no obligation at all, & defts. were not 
thereby estopped from setting up their title 
under the conveyance. — Batten Poole v. 
Kennedy, [1907] 1 Ch. 250 ; 70 L. J. Ch. 
102 . 

1319a. Objections to account stated not pressed.] — 

Bitrrouoh’8 Adding Machine, Ltd. v. 
Aspinall (1925), 41 T. L. R. 270, 0. A. 

1326. Add. Annotation : -Refd. Anchor Trust Co. 
v. Bull, [ 1920J Ch. 805. 

1380. Add. Annotation : — Refd. Bennett v. White- 
head, [1920] 2 K. B. 380. 

1395. Add. A nnotalion : -A a to (2) Refd. Australian 
Bank of Commerce v. Perel, [1920] A. C. 737. 


PART VI. SECT. 3, SUB-SECT. 3. A. 

1221 i. General rule. 1- Dfmim.h r 
Rl.Phl.L, 11926) 3 1). L. It. 1003.— CAN. 

PART VI. SECT. 3, SUB-SECT. 3.- B. 

1233 ii. .1 The fuel that n 
jk'I'hoii, \\ lio hus leeovered a judgment, 
takes part ia a roieroner directed 
therein, dooK not bring him within 
the rule thul a person, who nltei 
tccov cling a judgment puts it luf 
effect accepts henetlt m under it, is 
estopped tioni appealing thoielrom 
Mvivritom r. Maim hoid (Alta.), 
111120] l D. b. It. 1000, [ 1 020 J 3 

W. \\ . It. 017.- CAN. 

a i. A captain e ,>f cruhi from un- 
A <■(»., knowing a 
\endor of goods wan giving it eicdit 
in a cam* w now the poison bu> mg on 
its )>etudf has no proper authority so 
to do, is estopped aft ei wants fiom 
disputing liability on the gmund of 
want of authority .- Uui< w \\ imt 
S \PP1.KKY Co. v. Canadian 1m, ot 
Ikon Co.. 11021] 4 1). 1.. it. 

CAN. 

PART VI. SECT. 3. SUB-SECT. 3.— 

C. (a). 

1260 iv. .] — Estoppel by ae- 

quo. sconce connotes that the person 
. . I lias represented to the person 
who fa infringing his right that be is 
not entitled to complain. A: that the 
other party relying upon this repro- 
sentatiou lias altered his position to his 
detriment. — Goiunda Kamantj Das 
MoUANTA V. It AM ClIARAV IHS (1025), 
1. b. K. 62 Cole. 748.— IND. 

1260 v. .) — In order that tbo 

protection of the equitable doctrino of 
acquiescence may be successfully 
claimed, the following circumstances 


must subsist. The party claiming the 
bench! ot the doctrine must have made 
a mistake ns to his legal nglits A: must 
have expended some money 01 done 
some net on the tuitb ol his mistaken 
belief; k. the possessoi of the legal 
light must have known of the exist enee 
of his own light which ih inconsistent 
with the light claimed by the oiliei 
party, he must have known of the 
other part > ’h mistaken belief in his 
own rights, & he must huve encouinged 
the othei parly m his expend it im* of 
monev, or in the other nets which he 
lain elone, either directly or by abstain- 
ing from asserting his legal right. — 

.1 At Nvuvin t. .1 VI AH lb.ei (192t»), 
i 1. Ij. 11. 48 All. 3.»3.--IND. 

1268 U. Or ultra vires.] — Ac- 

quiescence cannot rehabilitate or 
rentier valid u tiansaetion which is 
ultra verts or illegal. — (Jojunpa 
IUmanuj I) ah Mohama v. Ham 
Ciiakan Das (11)20), 1. L. li. 03 Calc. 
748.— 1ND. 

PART VI. SECT. 3, SUB-SECT. 3.— 
C. (b)i. 

1270 vi. — — .] — AX here under a con- 
tract between nltfs., U.8. citizens, & 
defts., a Canadian co., payments had 
been made tn different currencies at 
different times: — Held: as under the 
contract payments should be m C'anu- 
duui currency, payments made iu 
V.S. currency could not operate ns au 
estoppel, as they were mode under 
misapprehension of rights — Mvfrs 
i*. Union Natural Gas Co. (1922), 
63 O. L. It. 88. — CAN. 

PART VI. SECT. 3, SUB-SECT. 3.— 
C. (O. 

sm. Assent to sale of goods — Ac- 
quiescence m condition of goods . ) — I 
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Jn an uciion to recover for woik 6: 
labour m pressing a quantity of 
•-haw, evidence showed tliat deft, wan 
ol opinion that the stiavv was not in 
a tit condition to l>e pressed, 6: that 
he oiiJj consented to buve the woik 
done on pltf. offering to buy the straw, 
N. tliat pltf. subsequently made a sale 
of the Ktiaw which was diliveied at 
his lequo-T IJcld : pltf. was pre- 
cluded iiom «cthngup the umnciohunt- 
able condition of the straw m answer 
to dc'ft.’s count in lann for the pneo 
agreed to be paid.-— Hfitarp r. \\ ooi>, 
I’kPPARD v. Camhuon (1924), 67 

N S. U. 222.— CAN. 

PART VI. SECT. 3, SUB-SECT. 3.— 

E. (a). 

sn. A indication of doctrine — ( J ua - 
raiitie induced by fraud- -inlay in 
repudiation.] — A. was Induced to gua- 
rantee a debt by fraud of debtor. 
On learning of the fiaud from the 
ci edit or ho did not repudiute the 
guarantee : — lit Id : it wa? aft ei wards 
too lute to wet a defence bused on the 
fraud. — M antle I. amp Co. of Amf.rica 
V Nixon, [1924] 3 D. L. II. 1073.— 
CAN. 

PART VI. SECT. 3, SUB-SECT. 3.— 
E. (b) ii. 

so. Delay in taking security — 
Creditor estopped from relying on agree- 
ment by debtor to give security.}-— J:e 
McIntyre, Trustee v. Canada Metal 
Co., 11926) 2 D. L. It. 889 ; 5 C. Ii. It. 
629.— CAN. 

PART VI. SECT. 3, SUB-SECT. 3.— 

G. (b). 

sp. Nationality of party.] — Where 
pltf. was ignorant when ho made a 
contract that deft, was a person of 
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1435a. .] — Laurie & Morewood v. Dudin 

(John) & Sons, No. 1148a, ante. 

1439. Add. Annotation . — Reid. 7»\ Wait, [1927] 
1 Ch. 000. 

1507. Add . Annotation:-- Mentd. Lowthor v. 
Harris, [1927] 1 K. 15. 393. 

1537. A nnotat ion Refd. U. r. Essex JJ., 

' * ?>. Perkins, [1927 1 2 K. J5. 175. 

1542. Add. Annotation : — Mentd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 

1550. Add. Annotation : — Refd. Huddersfield Fine 
Worsteds v. Todd (1925), 42 T. L. It. 52. 

1557. Add. Annotation : — Refd. Macaura v. North- 
ern Assce., [1925] A. C. 619. 


1559. Add. Annotation -Mentd. Tarn v. Scanlan, 
Neilsen, Anderson v. Collins, Muller (London) 
v. Lotlicm, Muller (London) r. 1. 1\. Comrs. 
(1927) 11 T. L. It. 53. 

1601. Add. Annotations : — Mentd. Ouellette v . 
Canadian Pacific Ity., [1925] A. C. 569; 
Gilbert v. Gilbert A Rougher (1927), 96 1*. J. P. 
127. 

1602. Add. Annotation : -Refd. Guildford Trust 
r. Goss (1927), 126 L. T. 725. 

1604. Add. Annotations Refd. Australian Bank 
of Commerce r. Pc*rel, [1926] A. C. 727 . 
Jones v. Waring A Gillow, [1926] A. C 
670. 


enemy origin 6c that under "NV ur 
Legislation 6c Statute Law Amend- 
ment Art, 1918, b. 0, the contract was 
illegal : — Held : m an action for 
breach of contract, deft, would be 
estopped fron alleging that tin con- 
tract wa8 void on account of bis 
enemy origin since the deft, well 
knew that fact. — Hkvnujan v. Saha, 
11924] N. Z. L. It. 481.— N.Z. 


PART VI. SECT. 3, SUB-SECT. 3.— 
H. <a.) 

1438 i. A form of ufqmcscnirc.]- * 
GoltINDA HAMANl J lJAh JM Oil A NT A C. 

Ham C ’ii aha n 1>ah (1925), 1. L. It. 52 
Culc. 74 s *. — IND. 


PART VI. SECT. 3, SUB-SECT. 4.— A. 

1696 x. .] — Deft, wished to 

purchase a piece of land 6c approached 
S. for a loan of the amount which he 
roii Hired to make up the puce ^ , 
without the knowledge of deft obtained 
liom pltf. the money which deft, 
needed, 6: presented a mtge. in pltf.s 
favour to deft, to sign, licit, novel 
read the mtge., but undei stood fiom 
the representations of !8. that the 
writing which ho signed wan merely 
an aeknowledgment of the reooipt of 
the money from S. who, ho thought, 
was advancing it: — Ilf Id : the mtge. 
wus not the deed of deft. 6; lie wan* not 
estopped from alleging that it wus not. 
- C’ooiL v . (Jlahkson, 119251 2 1). L. It. 
193 ; (1925J 1 W. W . K. 1091; 35 


1J. It. 308— CAN. 

1605 vi. .] —Whore tuxes woro 

f >aid to a municipal employee who 
i ad no nuthonty to receive them: — 
Htld : the fact Hint the municipality 
kept Its tux-ieeeipt books, i aslner’s 
stamp 6c tax roll in such a mannei that 
liio employee was enabled to get 
possession of the books, etc., 6c gno 
a leceipt for the taxes, did not estop 
the niunieipality trom showing his 
lack of nut hoi it >, even If it amounted 
to negligence , since sueli negligence 
did not occur In the transaction dwell 
A was not the proximate cause of the 
taxpayers payment ol Ins taxes to 
the employei. Itioili s r. Cm ok 
Moohh Jaw. I1925J 3 to. L. H. 117 0: 
[ 1 926 J 3 \\ . W. It. 127. CAN. 


J.8. 
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EXECUTION. 


Part II. — Matters Common 

60. Add. Annotation : Refd. Capron v. Capron, 

1 1027} P. 242. 

61. Add . Annotation : — Refd. Kayley v. Hother- 
sall, (1025] 1 K. B. 007. 

63. Add. Citation .*—[1925] 1 K. B. 607. 

88a. Against co-surety — Judgment debt paid by 
surety.] — Where a surety has paid a judgment 
debt & has obtained an assignment of the 
judgment under Mercantile Law Amend- 
ment Act, 1850 (c. 97), s. 5, he must obtain 
the leave of the ct. under R. 8. O., Ord. 42, 
r. 22, before he can issue execution against 
his co-surety to enforce contribution to the 
judgment debt. — .Kayley v. JIotherhall, 
(19251 1 K. «. 007 ; 94 L. J. K. B. 348 ; 132 
L. T. 468 ; 69 Hoi. Jo. 310, 0. A. 

146a. Omission to claim costs.] — Where, 


to all Modes of Execution. 

at the trial, the judge grants a certificate for 
speedy execution under 1 Will. 4, c. 7, s. 2, 
pltf. should issue one writ of execution for 
the amount of the damages & costs. Where 
deft had been arrested under a ca . sa . for 
the damages only, & had paid them, & been 
discharged out of custody, the ct. refused to 
allow pltf. to issue another ca. sa. for the 
costs. — Smith v. Dickinson (1844), 5 Q. B. 
602 ; Dav. & Mer. 468 ; 13 L. J. Q. B. 151 ; 
2 L. T. O. S. 368 ; 8 Jur. 123 ; 114 E. R. 
1376. 

313. Add. Annotation ; —Refd. Martin v. Benson, 
1 1 927 J 1 K. B. 771. 

318. Add. Annotation : — Refd. Macaulay v. 
Guaranty Trust Go. of New York (1927), 44 
T. L. R. 99. 


Part III. — Particular Forms of Execution. 

804. Add. Annotation : Refd. IhmwoHhieh 924. Add. Annotation : - Men td. Low (her r. Harris, 
Boswort luck (1926), 136 L. T. 211. }1927J 1 1\. B. 398. 

835. For “ & finally ” read - 954. Add. Annotations : — As to (3) Refd. British 

Not finally.” American Continental Bank v. British Bank 


PART II. SECT. 3. 

sq. Judgment on promissory no U 
Uikni for “ cnnh ” payment on agru - 
Went for sale oj land Issiu of < send ion 
on note In fore salt, of land — Valid.)— 
Cotton r. Dfmch'ii it (Alla.), 11925) 

i w. w. n. «i;»i. can. 

PART II. SECT. 15. SUB-SECT. 5. 

st. Protectum of xurctxsful party’s 
ntercsts. ] —Upon motion by deft*. for 
Htuy ponding uppoal : - Held : the ot. 
had Inherent ju rind lotion to stay pro- 
ceedings. but a Htuy Hhould not bo 
grunted uhIosh defta. could devise a 
Hchorno by which pltfs. would be 
ade(|uutoly protected.— Battle Creek 
Toasted Corn Flake Co. v. Kkllouu 
Tovhtkd Corn Flake Co. (1924). 55 
O. L. It. 127.- CAN. 

PART III. SECT. 1, SUB-SECT. 4.-- 
E. (e) iv. 

■v. Purchnstr's inti rest in land under 
agreement to buy. 1-A purchaser** 
interest in land which he has agreed 
to buy In not bound by an execution 
against him, unless he lias become the 
registered owner.- UiiwonV Ray Co. 
r. Bullock Farms, Ltd., 11925J 2 
W. \V. It. 559. - CAN. 

PART 111. SECT. 1, SUB-SECT. 4.— 
E. (e) v. 

o 1. On home sit ad trans- 

ferred to nift.}— Where a husband 
tmunferH his homestead to his wife, 
who becomes the real manager of the 
farming operations with him as her 
assistant, the crops grown by her art' 
not exigible under an execution, oven 
though she admits that the farm has 
been managed in such way because of 
the existence of the execution. — 
{Stan pari) Turin's Co. r. Briggs, 
[1926] 2 I>. L K. 379 ; 11926] 1 

W. W. It. 832 ; 22 Alta. L. R. 118.— 
CAN. 


PART III. SECT. 1. SUB-SECT. 4.-- 
E. (e) vii. 

a i. — - - Jnicrtst in shares.}— fcjAYKK 
V OlLFOY, 11925] 1 W. W. It. 992.— 
CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (e) x. 

n 1. Paid to debtor’ 8 solicitor — 

For payment of costs of action. J — Held : 
not liable to attachment. — fie Fort 
Francks Pulp & Parish Co v. Tki.k- 
ORAM PRINTING Co., lhllLLlFI’S & 
Soarth v, London Guarantee Jc 
Accident Co.. Ltd., [1925] 4 I). L. R. 
20 1.— CAN. 

f i. In name of wife <f* son.] 

— ItoRKUT Dollar Co. r. Walker 
(1920), 36 B. C. It. 405.— CAN. 

PART III. SECT. 1, SUB-SECT. 4.-- 
E. (e) xv. 

q i. .] — In order to bo entitled 

to an exemption from execution with 
respect to the tools or implements of his 
trade, debtor must have been actually 
following the trade at the time of the 
seizure 4 . — McLkop v. G irvin Central 
Telephone Assocn. (Wank.). 11926] 
1 I). L. R. 216 ; [1926] 1 W. W. R. 38. 
—CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (•> xvi. 

0 (p. 493) i. Part of proceeds 

consisting of mortgage. } — Held: not 
exempt. — M asset - Harris Co. r. 

(1902), 5 Terr. L. It. 338.— 

CAN. 

d (p. 493) i. s. P. Booz t\ Spiller 
( 1905), 6 Terr. L. H. 225 ; 1 W. L. R. 
366 ; 2 \V. L. R. 280.— CAN. 

1 i ,) — When debtor is in actual 

residence on certain property belong- 
ing to him, such property is primd 
facie exempt under Exemptions Act, 
R. S. S., 1920, & the fact that the wife 
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of debtor happens to own a house 
that hud been previously used as the 
family homo cannot deprive debtor 
of the right to claim the exemption. — 
Saltkr & Arnold, Ltd. v. Dillman, 
[1924 J 2 W. W. R. 1225.— CAN. 

q i. Exemptions Act , Alta . — 

Not applicable against Crown.) — R. 
v. O’Brien, [1924] 1 D. L. It. 222 ; 
1 W. W. R. 104.— CAN. 

q fi. Rents profits 0 /. 3 --TI 10 

exemption of a homestead from seizure 
under execution does not extend to 
the rents & profits thereof, beyond Iho 
personal property specified. — -W ilkins 
v. Miner (Alta.), 11927] 1 D. L. R. 286 
11926] 3 W. W. R. 778.— CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) i. 

710 iii. .] — Re Bank of Mont- 
real v. Tannas, Tannas v. Bank 
of Montreal, [1925] 3 D. L. R. 1079. 
— CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) xvi. 

si. Assets in /ufuro.] — An 

execution ou a Judgment of assets 
in future is invalid if issued without 
leave after application made under 
r. 451. — Re Smith’s Estate, Cana- 
dian Guarantee Trust Co. v. 
Delisle, [1924] 4 D. L. It. 1288; 3 
W. W. R. 815. — CAN* 

PART III. SECT, i, SUB-SECT. 4.— 
H. (a). 

•w. Setting aside sale — After con- 
firmation.) — In the absence of fraud 
or collusion, a sale in execution, which 
has once been confirmed, cannot be set 
aside because the decree under which 
it was held was at flr<*t incorrectly 
drawn up, & has since been amended. — 
Aqua Husain r. Qasim Ali (1925), 
I. L. R. 48 All. 94.— IND. 
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for Foreign Trade, [1020] 1 K. B. 328. 
Generally , Mentd. Jones v. Waring & (lillow, 
ri02C] A. C. 670. 

1043. Add. Annotation Distd. 7?<’ Fredorieko A: 
Whitworth, E.r p. Hibbard, [1027] 1 Uh. 253. 

1069. Add. Annotation Refd. lie Fortier, Fortier 
v. Forder, [1927] 2 Ch. 291. 

1231a. What amounts to.] — Where, 

under process of execution from a county 
ct., some goods of a stranger had been taken, 
the mere fact that the execution creditor 
told the bailiff that goods would be claimed 
by a third party, but that such claim was 
not to be regarded Held : not to amount 
to a direction to take all the goods, or any 
which were not liable to be seized, so as to 
make the execution creditor personally 
liable.— Cronsu aw v. Chapman (1862), 7 
H. & N. 911 ; 31 L. J. Ex. 277 ; 6 L. T. 54 ; 
10 W. R. 323 ; 158 E. R. 738. 

1243. Add. Annotation : — Refd. Robinson v. Mid- 
land Bank (1925), 41 T. L. R. 402. 

1358. Add. A nnotation : — Mentd. British-Amei ican 
Tobacco Co. v. Jones (1925), 131 L. T. 405. 

1405. Add. Annotation : — Mentd. Paterson v. 
Ardrossan Harbour Co. (1920). 19 B. W. C. C. 
021 . 

1506. Add. Annotation Refd. ( 'ninpbell v. Poliak 
(1927), 43 T. L. 1C 495. 


1524. Add. Annotation : — Mentd. Re Quintin Dick, 
Olonourry v. Fenton, JT920] Ch. 992. 

1552a. Equitable interest— Amendment — 

Costs.] -Kiun i\ Tat.t/kntire, |1S77] W. N. 
21 . 

1658a. More than amount of rent due —Re- 

delivery of surplus] — Several crops having 
been taken under an habere Jacias possessionem 
issued on an ejectment brought against a 
tenant for holding over, the et. refused a rule 
for the lessors of pltf. to pay over the value 
of them to deft, after deduct ing the amount of 
rent due. Dow d. Upton r. Wttjikhwick 
(1825), 3 Ring. 11: 10 Monro. C. P. 267; 
3 Ik ,1. (>. S. C. 1*. 126; 139 E. R. 117. 
in notation - Refd. Kell} v. Webber (18(10). 3 L. T. 124. 

1704. Add. Amiotation Folld. Employers* Lia- 
bility Assce. Corpn. v. Sedgwick, Collins, 
[1927] A. C. 95. 

1706a. - Payment of rent— How rent 

calculated.) — Upon a motion to sot aside an 
ejectment \ restore possession upon pn>mcnt 
of the rent due A costs, the rent must bo 
calculated only to the last rent da>, not to 
the day of computing. 1>op d. II \ii< ovut r . 

(IS 13), 4 Taunt. SS3 ; 12S E. !{. 579. 

1720. Add. Annotation : Refd. ('apron v. ('apron, 
(1927] P.213. 


PART III. SECT. 1, SUB-SECT. 4. - 
H. (j). 

sx. Payment of preference claim for 
wage*- -\l htn uage -earner entitle et to 
jmftrtnrr. ) ('AMFimi.L v. Ciimiii 
(1020). 28 li. C. It. 352. CAN. 

PART III. SECT. 1, SUB-SECT. 5.— A. 

a J. Right of sheriff to inquire 

into claim.] — \\ heie a landlord mutts 
a claim for rent to bo deducted out of 
the proceeds of an execution, the 
sheriff i* entitled to a reasonable time 
to inquire into the demand ; A. whole 
the tenant had domed that any rent 
was due, Ac the landlord refused to 
allow the bhenff time to make tin 
inquiry, the et. refused the cost of an 
application to compel tin* sheriff to 
pay the rent. — Now nib v. Andlkhox 
( 1819), 6 N. 13. It. (1 All.) 497 — CAN. 


PART III. SECT. 1, SUB-SECT. 6. 

sy. Creditors' Relief Art , R. 8. A., 
1922 (c. 88), 8. 30, not applicable.]-- 
Terminal Grain Go. t\ feonERRi iu*, 
[1925] 1 1). L. It. 313; [1925] 1 

W. W. K. 9— CAN. 


PART 111. SECT. 1, SUB-SECT. 10.— A. 

bz. Indorsement of writ.] — It is 
a condition precedent to an action 
under Cos. Act, s. 55, that an execution 
against a co. is returned unsatisfied 
in whole or in part ; & to enable the 
action to be brought, even where the 
co. has become bkpt.., a return is not 
sufficient unless it is indorsed on the 
writ aB required by r. 629, 8c a certificate 
is filed as required by r. 632. — 
Okowderv. Coleman, 11921 1 1 D. L. It. 
849 ; 1 W. W. R. 374 ; 20 Alta. L. R. 
1.— CAN. 

PART III. SECT. 1, SUB-SECT. 11. 

d 1. Conflicting claims.] — The ct . 

will not grant a rule nisi to compel 
a sheriff to pay over money collected 
under execution where them are con- 
flicting claims to the fund, but will 
leave the parties to their remedy by 
action. — S oott r. Anm« (1854), 2 
N. S. R- (James) 183.— CAN. 

• i For money realised try 

bailiff — Onus of proof.} — A sheriff is 
responsible for all money realised by a 


bailiff m executing a fi. fei , when 1 ) the 
bailiff w am appointed by iV paid by 
the sheriff, A in an action against a 
slid iff tor money realised on a //. fa. 
bj lus bailiff 8c not accounted foi. (ho 
burden is on t lie slioril) to prove t hat the 
bail ill was appointed by the Lieutenant 
(>o\oitim in Council.- Ross r. Kim i, 

1 1 921* J 3 J). Jj. Jt 2S9 , 119261 2 
W. W. R. 422 ; 20 Sask. L. It. 553.— 
CAN. 

e li. — Tune for bringing Public 
Oflieers Protection .let, 1923 (e. 19) | 
- liOLPLN r Miuutrn (bask.). 
[19271 1 JL>. L It 271; 119261 3 
W. V\ It. 701 CAN. 

PART III. SECT. 1, SUB-SECT. 12. C. 

1230 v. 1 A., after 

deluding an execution to a constable, 
took him down upon land owned by 
Jt., showed lurn hay owned bv 13., & 
said it was the piopert} of ('. The 
constable having seized the hay 
imdor an execution in a suit to winch 
li. was not « party: — Held: A. was 
aiiKW’erublo for the consequence of 
what the constable did In obeying bis 
instructions. — (1 oaves v. Spramji. 
(N. li.) (1920), 53 I). L. R. 337. - CAN. 


PART III. SECT. 2, SUB-SECT. 5.- C. 

k i. Interest of unpaid vendor .] — 
The interest of an unpaid vendor of 
land made exigible under tin execution 
against him by Land Titles Act, 
R. S. A., 1922, s. 112, includes th( 
legal estate an aff( ctod by the contract 
together with the rights of tho vendor 
under tho contract ; & It is that estate 
& those rights which are bound by the 
writ & may bo sold by tho sheriff. — 
Morton Ac Co wki.i. v. Hoffert, 
[1924] 3 D. L. R. 1C; 2 W. W. R. 
529.— CAN. 

PART III. SECT. 2, SUB-SECT. 7. 

e i. Judgment for alimony .] — 

When*, at the time a Judgment for 
alimony Is registeied against the hus- 
band's interest in certain land held by 
him under an uncompleted agreement 
for sale, ho is in a position to compel 
specific performance of the agreement, 
tho Judgment is a charge on the hus- 
band's interest; & if, eubsequontly 
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to the registration of the judgment, Ac 
with knowledge of It, the vendor 
accept* from tho husband a quit- 
claim deed of nil of tin letter's estate* 
l Sc interest in the land, the vendor 
bolds that interest subject totliechuige 
uutll the charge is extinguished. 
ItRlUGH V. ('AltHON, 11921) 1 J). I,. R. 
774 ; |1924| 3 \\ . W. Jt. 4 (m ; 19 

Sask. L. It. 59. CAN. 

s (p. 571) i. .]— As botwoon the 

execution oreditois of a vendor, & 
the assigneo of his interest under an 
agreement of sale, whoso assignment 
was acquired subsequently to registra- 
tion of the executions : — Held : tho 
instalment of purchase-money paid 
into ct. should belong to the execution 
creditors, but. as tho money hud been 
obtained undoi execution. It Hbould 
lie treated as money realised from tho 
sale of tho vendor's interest, & being iu 
the Hheriff’8 bands should be subject to 
distribution umh r Creditors’ Relief 
Act. -Morton & Cowell t>. Hoffert, 
11924] 3 I). L. R. 16; 2 W. W. R. 
529.— CAN. 

PART III. SECT. 2, SUB-SECT. 10.— A. 

cc (p. 576) i. To grovring rreips 

o n hind sold.] (Tops growing at tho 
tune of the eontlrinat ion ol a sheriff’s 
sale of the land under an execution 
pnsHwith the land to the purchaser. — 
Amw.kson »*. Sivhiuk 11926] 1 

I>. L. R. 317 , r 1 92(5 J 1 W. W. R. 107 ; 
20 Sask. h R. 269 CAN. 

■a. (Confirmation of sale — 7 tight of 
appeal.] — A local master, in con- 
firming a sale of laud sold under 
execution, is not acting in a matter or 
an action in et. but as persona atsignata 
under Land Titles Act, R. S. S., 1920, 
o. 67, Ac tho only appeal is to the Ct. 
of Appeal. — ETiifF.il v. Nolle, (1024 J 
1 W. W. R. 493.— CAN. 

*b 1 >i Ktributum of proceeds of sale .] — 
The pi oc reds of a sale of land under 
execution when paid over to the 
registrar of the ct. are distributable 
by bun as if they were money m tho 
hands of the Hhenfl distributable under 
< i editors’ Relief Act. An appeal lies 
to u judge from the icgistiur’s scheme 
of distribution.— Cauiwkllv. George, 
11925] 2 1). L. R. 229 ; [1925] 1 

AV. W. R. 579 ; 35 li. C. R. 134.— CAN. 



Cases 1758— 2124a. English and Empire Digest Supplement. 


1753. Adf J. Annotation Refd. Capron i\ Capron, 
110271 1\ 213. 

1754. A fid. Annotation .---Refd. (’apron r. Capron, 
1 1327 J 1\ 243. 

1754a. - .< Srmhle : arrears of alimony accrued 

due* roinc within tin* scope of R . S. P., Orel . 4 3. 
as constituting disobedience to an order not 
merely to pay money, but to do so within a 
limited time.- Capron t>. (’apron, [1927J, V. 
243 ; 30 L. J. ]\ 151 ; 137 L. T. 56* ; 43 
T. L. IP 007 ; 71 Sol. Jo. 711. 

1769. Add . Annotation : — . Refd. Musmann v. 
Kngelke (1327), 30 L. J. K. 11. S24. 


1847. Add . Annotation : — Refd. Papron r. Papron, 
LI 327] P. 243. 

1855. Add. Annotation : Refd. Papron r. Papron, 
L 1 027 J P. 243. 

1882a. S. P. Re Rush (1870), L. K. 10 Eq. 442 ; 
33 L. J. Ph. 753. 

1900. Add. Annotation : — Mentd. Re Lloyd’s 
Furniture Palace, Evans v. Lloyd’s Furniture 
Palace, [1925] Ch. 853. 

1912. Add. Annotation Refd. Papron v. Papron, 
L1327] P.243. 


Part V. — Analogo 

2046. In Hie cross-reference before this case, for 
“ Metropolis ” read “Mayor’s & Pity of 
London Court.” 

2084a. Person out of jurisdiction.] -It. S. P., 
Orel. 4 5, i*. I, miiloinplntes both a garnishee 
a. debt reco\ ernble within the juiisdict ion. 

A judgment debtor had a balance in an 
English bank with foreign branches where 
foreign currency was in use. It/ was claimed 
that a garnishee order obtained in England 
against the bank should extend to possible 
balances t o t lie credit of t he judgment, debtor 
at its foreign branches: Held; the foreign 


Proceedings. 

balances, not constituting a debt recoverable 
within tin* jurisdiction, could not be attached 
by a garnishee order. — Richardson v. 
Richardson, [1327J V 228; 96 L. J. V. 
125 ; 137 L. T. 432 ; 43 T. L. R. 331 ; 71 
Sol. Jo. 635. 

2108. Add. Annotation Expld. Re Clark, Clark 
v. Clark, (1320] Ch. 833. 

2121. Add. Annotation : —Refd. Richardson v. 
Richardson, (1327] P. 228. 

2124a. Must be recoverable within jurisdiction.] 

Richardson r. Richardson, No. 2084a. anlt . 


PART V. SECT. 1, SUB-SECT. 2. C. 

2077 ii. - .1 An applica- 

tion to net aside a garnishee summon^, 
on t he ground (hat lhenione> attached 
is trust money \ does not helong to 
appet , will not he entertained 
Thompson r Fu\si«.i< (Sask.), 1 192(5 1 
3 AN . NV. K 251.- CAN. 

k. Head now “ 2084a i. J'nson out 
of ntrtsdtelion " 

l. Head now “ 2084a it.” 

m. Jtead now “ 2084a ill.** 

n. Head now “ 2084a iv.” 

o. Head now " 2084a v.” 

PART V. SECT. 1. SUB-SECT. 3. A. 

m (p. 624). Itevsd.. 11024 1 1 D L. K. 
1104 ; 1 NV. NY. 11. 707 ; 18 Sunk. 

1 *. H. 1 OK. 

m (p. 024) i. - - .] The 

balunee of purchase -money owing 
under an agreement of sale of land, 
though all overdue, N assuming that 
the vendor is able k willing to convey 
A' that t tie contract contains the usual 
provisions us to transfer, free from 
oneumbraneoK on payment of the 
purchase-money, but wmere no transfer 
has been given or tendered, is not 
attachable by garnishment , ns the 
debt is not a perfected & unconditional 
one.- HiOKP r. Hicnton N Pkttinukk, 
111)24] 2 W. NV. H. 223. — CAN. 

m (p. 024) ii. - Hnlance of payment 
ia mortgagte nutter policy taken out by 
mortgagor.) A hail-insurance policy 
taken out by a mtgor. on n crop 
growing on the mortgaged land pro- 
vided that all loss thereunder should 
be payable ^o the intgoos., “ as their 
interests may appeur " k that the 
policy wus held as collateral security 
to the mtgo. On a loss occurring, 
the amount thereof was paid by the 
iiiHiiruneo eo. to the mtgees., who 
applied part of il in payment of arrears 
then due on tho mtgo. <S: entered the 
surplus in their books ** to tho credit 
of the mtge. account.” On being 
served with a garnishee order the 


ml gees, paid the amount claimed 
into cl. :—Ucld • the money in et. 
should ho paid to the garnishing 
creditor. — R oyal Rank of Canada 
v. Kknwahji (19251 4 I). L. R. 1)05; 
11025) 3 NV. NV. R. 540.— CAN. 

m (p. (521) iii. Puri hone -money 

tteposittd in esrrow.V- The purchase 
price ol land deposited in escrow' pend- 
ing tho showing of proper title k 
delivery ol the conveyance: — Jit Id: 
gnrnishahle, where there was no sug- 
gestion that then* was any defect of 
title, or that tlierew'ould benny obstacle 
to the execution N delivery of the 
conveyance- II inkkv A’ Co., Ltd r. 
Vkunon, |10*2(5| 1 1). L. R. (5M , 1 1 *020 J 
1 NV. NN. It. 375 ; 36 R. C. It. 401.— 
CAN. 

PART V. SECT. 1, SUB-SECT. 3.— B. 

sd. Claim by dismissed servant .] — 
When* the debt alleged to bo due from 
the garnishee to deft. was based on an 
oral agreement of service for one year, 
N deft, had been dismissed by the 
garnishee & had retained a solr., who 
wrote stating that deft, intended to 
hold the garnishee to his conti act & 
threatening legal proceedings, but no 
writ had been issued at the time of 
the service of tho garnishee summons : 
- Held: there wus no debt due or 
accruing due from tho garnishee to 
deft. — M ason r. McLkop 4c Fosrru. 
111)251 1 1). L. It. 752 ; (1925) 1 

NV. NV. R. 165 ; 19 Sask. L. R. 221.— 
CAN. 

PART V. SECT. 1, SUB-SECT. 3. — H. 

p i. Assignment of earnings of farm 
xmplnnent.] - An assignment of ‘25 
>er cent, of tho earnings of a farm 
mplement in favour of the vendor 
takes priority over a garnishee order 
attaching such earnings, even though 
the notice required to be given by tho 
vendor was not served until after the 
service of the garnishee onler. — 
_ t r. WATERLOO MANUFACTURING 

Co.. 119*26) *2 1). L. It. 700 ; 11926] 
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1 NV. NV. It. 949; 35 Man L R. 172.- - 

CAN. 

PART V. SECT, 1, SUB-SECT. 3.— J. 

r (p. 634) i. — .] Tin* rule, 

whereby the remuneration of tho 
holders of public others is exempt from 
anestiuent. applies to the wages of an 
ordinarv workman in tho employment 
of a (jlovt. Repin tmenl MUJ.V f.nna 
i Tine AbMlllu/i v, [ 1 926) S. C. 812. — 
SCOT. 

f ip. 631) i. - — Army surgeon .] — 
The pay of an a ‘■sistnnt -surgeon, 
attached to a British regiment serving 
m India, is not liable to attachment in 
execution of a decree of a civil ct. — 
Rkownp v. I’ruici. (1925), 1. L, R 
4 8 All. 73- IND. 

PART V. SECT. 1, SUB-SECT. 4. 

s. Jtevsd., 17 Alta. L. It. 109. 

d (p. 637) i. — .) — In an 

afhdavit in suppoit of a garnishee 
summons, deponent must swear 
positively to the indebtedness & the 
amount thereof, & if his affirmation 
as to the amount is upon information 
A' belief only his previous positiveness 
us to the indebtedness is thereby 
qualified ; & as to a judgment debt tho 
affidavit must show not only the exist- 
ing indebtedness but also the amount 
for w’hich judgment w’as recovered. — 
Frost t\ Roohon & Vkrilelst, [1924] 
3 NV. NV. R. 422.— CAN. 

d (p. 637) ii. - An 

affidavit in support of a garnishee 
summons with respect to a judgment, 
debt, need not state the original 
umoiuit of the judgment, but only the 
amount still due thereon. — P ontius r. 
Smith N: Co n n auohty, [19251 3 

1). L. 11. 513 ; [1925] 2 NV. W. It. 293 ; 
19 Sask. L. It. 497. — CAN. 

d (p. 637) iii. An 

affidavit tor a garnishee order is not 
sufficient, unless it states that it is 
founded upon information & belief, 
1 or that deponent has knowledge of the 
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2169. Add. Annotations ; — Refd. Employers' | 

Liability Assee. Corpn. r. Sedgwick, Collins, | 
r 1 027 ] A. (\ 95; Richardson v. Richardson. I 
[1927] P 22S. | 

2170. Add. Annotations : — Folld. Employers’ Ida- 1 
bility Assce. Corpn. v Sedgwick, Collins, 
[1927] A. C. 95. Refd. Richardson v. Richard , 
son, [1927] R. 22S 

2170a. — .] — Pltfs. had brought an i 

action A had signed a judgment against a ' 
Russian co. in delimit of appearance. Service j 
of the writ had been effected by leaving a 
true copy of the writ of summons with one 
(\, who was the person authorised by regis- 
tration in England to accept service* on 
behalf of deft. co. under Companies (Con- 
solidation) Act, 1908 (c. 69), s. 271. The, 
co. had been liquidated in Russia but this I 
liquidation took no account of debts due to ! 
the co. by English debtors or by the co. to 
English creditors. A an order had since been 
made to wind up the co. in England. The 
liquidator decided not to attack 
the judgment. C. had endeavoured without 
success 1o have his name removed from the 
register : - Held : the judgment credit ors 
were entitled to a garnishee order attaching 
money due to the Russian co. from a debtor 
of that co. m this country. — Sedgwick 
Collins A Co. v. Russia Insipid mu- Co. or 
Petrckjrai), [1926] 1 K. R. 1 ; 95 L. .7. K. U. 


[1927| A. C. 95 : suit noni. Sedgwick, Collins 
A Co., Ltd. e Russia Insurance Co or 
Petrograd, 130 L T. 72. IT. L 
*ln notations -Refd. The Jupiter (No. 3) (1927), 137 L. T. 
333 ; Sabatier v. Trading Co., [11127 J 1 Oh. 495. 

2188. Add. Annotation : -Refd. Richardson r. 
Richardson, [1927 | I*. 22S. 

2210a. - - Not necessary to make judgment 

debtor a party.] -Lkvknk r. JMvpon (1907), 
51 Sol. Jo. 532. 

2350. After the word “ Held ” add “ (Erle, J., 
diss.) ” 

Annotations : — For the annotations in tho 
original volumo substitute as follows : — 

A n notations : — Dbtd. Rouvan v. Oxford (1850), 6 l)e O. M. 
N G 307. 1 prefer the opinion of Hulk. J.,to thut of tho 

other three judges (Tuunku, L.J.). N.F. Kindorley v. 
Jervis (1830). 22 Dear. 1 : Scott r. Hastings (1838), 
4 K. A J. 033. Consd. Nicholls r. Rosewaruo (1830), 
Of B. N. S. 480. N.F. Henliamr Keane (1801), 1 John. 

083. Dbtd. Pickering r. Ilfracombe Ry. (1808), 
L. It. 3 O. P. 23 3 ; Robinson v. Nesbitt (1808), L. R. 3 
C. V. 204. The opinion of the majority of the et. in that 
ease is no longer Jaw (Bovill, C.J.). N.F. Gill t>. Con- 
niienlal Union Gan Co. (1872), L. It. 7 Exch. 332. Dbtd. 
Punchurd r. Tomkins (1882), 31 W. R. 280. The case of 
Watts v. Porter is itself unsound law, but Ell Lie, J.’h 
construction of Judgments Act, 1838 (e. Ill)), is now held 
to be the law (OnnTY, J.) N.F. lie General Horticultural 
( E.r p. Whit ehouse (1 880). 32 Gh. D. 312 ; lie Lea veslc\ , 
11891] 2 (Mi. 1 ; Vacuum Oil C’o. r. Ellis, 11014 1 1 K. B. 
003. Refd. Tlirsch e. ( ’out oh (1830), ISC B. 757 ; C’roft 
r. Lumley (1858), 0 H L. Cun. 072 ; Baker v. Tynto 
(1800), 2 E. A E. 807. Mentd. Whist lerr. Foster (1 803), 
11 (’. B. N. >S. 248. 

Refd. 1 deal Films r. 
li. 37 1. 


7; 133 L. T SOS ; 41 T. L. it. (503, (\ A.; 
affd. sub now. Employers’ Liability As- i 2454. Add. Annotation: 
suranok Corpn. v. Sedgwic k, Collins A Co., | Richards, 1 1 927 ] 1 K. 


facts. — M’ii lp pm Amu ne Cim i. 
BrilK’K, i 1 023 1 3 W. W . It 308.— CAN. 

h (p. 637) i. Tnm Jor nutating.) 

— Tho fact that the affidavit in support 
of a garnishee summons was sworn 
before the uetion wis begun, although 
on the same day on which the state 
ment of claim was issued, is ground ten 
setting the gurnishec MiuiiiidUK aside — 
McPakl\M> r Si.YMOl ii, [10231 4 

D. L. R. 041 : 1 J 023 J 3 W. W. R. 000 ; 
revsq 11023] 4 D. J, It. 325 ; [1025] 
3 W. W. R. 230. CAN. 

PART V. SECT, 1, SUB-SECT. 6 - B. 

q i. ] — Service of a garnishee 

summons set aside, the copy wived 
not having been a 1 1 tic* copj . — 
Livkhuan'i r. Capiiai. Jobmeiih, 1/11)., 
1 1 023] 3 W. W R. 710— CAN. 

PART V. SECT. 1, SUB-SECT. 6.— 
C. (b). 

»f. Deht not liable to be garrdsheid-- 
Indian Act, 11. S. C. 1000, ss. 00, 102 ] 
— AlitlHlKONU Growers’ Ahhocn. r. 
Harris, 11024] 1 1). L. R. 1043; 1 

W. W. li. 720 , 33 B. C. It. 285.— CAN. 

sj. Error in form.] — Armstrong 
Growers’ A shock, v. Harris, [1024] 
1 1). L. R. 1043 ; 1 W. W. R. 720 ; 
33 B. C. R. 283. — CAN. 

sk. Who may apply .] — A “person 
claiming: to be interested in the money 
attached,” within Attachment of 
Debts Act, Ii. 6$. 6k 1020 (c. 50), 8. 7, 
is some person, other than pltf., deft, 
or garnishee, who claims some interest 
m the money attached by the garnishee 
summons. — P oxtius r. 6 ?mith 6c Con- 

TY, [1025] 3 I). L. R. 513; 
[1925] 2 W. W. Ii. 293 ; 10 Sask. L. Ii. 
407.— CAN. 

si. .] - Boyd & Eiaiie r. Kersey- 

(li. C.), [102C] 2 W. W. 11. 810— CAN. 

PART V. SECT. 2, SUB-SECT. 6— A. 

2289 i. Fund in court — Paid under 
garnishee proceedings .] — Prat v. Hitch- 
cock, Jonah v. Hitchcock, [1025] 3 
D. L. It. 1142.— CAN. 


PART V. SECT. 3, SUB-SECT. 2. D. 

2393 i. Jiiyht of assignor to fund .] — 
lie Davidson A. Snmitii, hx p. London 
Guarantee & Accident Co., [102,)J 
2 D. L. It. 433.- CAN. 


PART V. SECT. 5. SUB-SECT. 1. 

2448 i. A'ot execution but eg inhibit 
reluf.] — Equitable execution is a means 
of freeing exigible assets fiom impedi- 
ments m tho way of execution A 
reaching them when such impedimenta 
pMvent them from being taken m 
tho ordmuiy course; It will not he 
a wanted unless it is reasonably clear 
that benefit wnll he derived from the 
appointment of a receiver — S'IRAng 
v. Bevl, [10231 3 I). L. it. 1141 ; 52 
O. L U. 208. CAN. 

PART V. SECT. 5, SUB-SECT. 2. 

an. Effort of County Courts Art, 
li.S.M., 1913,0.57.] - Under I he above 
sect, county el. judges in Manitoba 
have no jurisdiction to make an order 
for tho appointment of a receiver if 
tiie order is, in effect , an injunction 
against deft, rest raining him from 
receiving tho moneys therein refer? ed 
to. — M cFaklank v. Franm.iv, 1 1021] 
3 1). L. It. 005; 2 W. W. It. 1030; 
34 Man. L. It. 203.— CAN. 

PART V. SECT. 5, SUB-SECT. 3.— 
A. (a). 

2453 v. A pltf. who holds 

a judgment on which ho is entitled 
to issue a writ, of execution aguinst 
goods only, 6c who seeks the appoint- 
ment of a receiver to take possession 
of the goods, must show (inUr alia) 
that he ifi entitled to have the goods 
seized, but that it iH impossible owing 
to some impediment in law of deft.’s 
interest. — Lavghtaie v. Sqi/IRREI.l, 
[1024] 2 D. L. Ii. 030; I W. W. Ii. 
1205 ; 18 Saak. L. It. 250.— CAN. 

2453 vi. .] — Tho appointment 

of a receiver by way of equitable 
execution wiU not os a general rule 

fil 7 


bo made, unless there exists some 
special dithculty oi legal impediment 
to obtaining execution in tho ordinary 
course bv garnishment of tho deht 
due to tho execution debtor.— Royal 
Trust (’o. v. Knn/w iheh, [192 11 3 
1). L. It. 500 ; 2 W. W. li. 700 — CAN. 

2453 vii. - - .1 -Before a receiver 

bv way of equitable execution can 
bo appointed, there must bo a legal 
right in the creditor to he paid out ot 
the pellicular asset, which lie cannot 
loach unless aided b.\ the ct. ; but. 
the creditor cannot by thiH process 
reach a kind of asset not. exigible 
under legal execution. — Eaton r. 
Bk v N'T (1024), 55 (>. L. R. 3 10.— CAN. 

%p. Whether granted as of right .] — 
It is erroneous to assume that because 
property of a judgment debtor is not 
liable to the ordinary processes of 
execution, the judgment creditor must 
be able successfully to invoke the 
equitable jurisdiction of the ct. to 
obtain realisation of the pioperty.— 
Matthew’hon v. Strkdicke, 11024] 
3 D. L. Ii. 1085 ; 2 W. W. R. 1099.— 
CAN. 

PART V. SECT. 5, SUB-SECT. 3.— C. 

n i. Legal estate in remainder.] — A 
vested interest, in land subject to 
another person's life estate does not 
constitute a sufficient picsent mtciest 
in land to justify the uppoint merit of 
a receiver with a view to realisation.— 
Math i e w bon v. Stredickl, [1924J 3 
I). L. li. 1085; 2 W. W. Jt. 1000. 
CAN. 

q l. - — .1 — Barker r. Sharpe, 
H924J 2 I). L. R. 1110; 2 W. W li. 
402.- CAN. 

PART VI. 

a l. .] — Order made for 

examination, where it was disclosed 
that judgment debtor had pui chased 
be put in his wife’s name cerium land 
be had puid out money on account of 
the purchase price be. for interest 6c 
taxos. — Beau Monde Ladier’ Tailor- 
ing Co. v. Gajikktt, 11025] 3 D. L. it- 
057 ; 57 O. L. It. 250.— CAN. 



Cases 2502 — 2526. English and Empire Digest Supplement, 


2502 .Add. Annotation Refd. Ideal Filins v. 2526. Add, Annotation : — Refd. Guatemala (Re- 
Richards, [1927] 1 K. 1 4. 274. publica de) v. Nunez (1926), 95 Jj . J. K. B. 

955. 


a li. Mother -in-law of judgmmt 

(hhtor. J — Order mud© for examination, 
where it was disclosed that judgment 
debtor had made payments to his 
mother-in-law of sums which it was 
alleged she had lent him. — B kau 
Monde Ladies’ Taidokinu Co. v . 
(iAKKKrr, ri925J 3 1). L. It. 957 ; 67 

O. L. K. 266.— CAN. 

2552 i. Nature of examination.]- - 
The (picst ions should he limited to the 
scope of the order for examination. — 
FhANAOA.V V. JSMH.ANlt, | i 926J 3 

D. L. Jt. 3(50 ; I1926J 2 \V. W. U. 428 ; 


20 Bask. L. it. 570.— CAN. 

2552 ii. — -• Judgment oh contract 
rt adjust inp earlier contract*. J — On 
examination for discovery in aid of 
execution on a judgment recovered 
on a contract, debtor uiay be required 
to answer questions relating to his 
property & his dealings with it prior 
to the date of the contract sued on, 
where it is shown, even by evidence 
adduced on an application to a judge 
to compel debtor to answer the 
questions, that the contract had 
replaced earlier contracts between the 


same parties & wus merely a readjust- 
ment of a liability incurred prior to 
its date. — Standard Trust Co. v. 
W vlter, [1926] 1 D. L. R. 86 ; [1926] 
1 \V. W. it. 16 ; 22 Alta. L. R. 176.— 
CAN. 

»t. Refusal to attend.] — K. B. 
Rules (Bask.), Ord. 33, contains no 
provision for compelling the attend- 
ance of a person ordered to attend for 
examination other than that contained 
m r. 4 80. — Saskatoon Hardware 
Co. v. McManus, [1924] 3 D. L. R. 
344 ; 2 W. W. R. 809.— CAN. 
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EVIDENCE. 


Part I. — General Principles 


2. Add . Annotation : — Generally , Mentd. Lake 

v. Simmons (1920), 95 L. J. K. B. 580. 

4, Add. Annotation : — Mentd. The Slieaf Brook, 
[1926] P. 61. 

30. Add. Annotation : — Mentd. British Oxygen 
Co. v. Liquid Air. [1925] Ch. 383. 

31a. Interview— 'Dictaphone record.] — The dicta- 
phone record of an interview may be accepted 
in evidence. — B uxton v. Claiming (1927), 71 
Sol. Jo. 232. 

55a. .] — At the close of pH f.’s ease, deft. 

applied for a nonsuit, on the ground that 
there was no evidence given of such negligence 
as to render deft, liable. The judge refused 
to slop the ease, but reserved leave to move 
for a nonsuit. The jury having found for 
pltf. : — Held : (1 ) when at the close of pitf.’s 
case there was no evidence upon which the 
jury could reasonably <S& properly find a 
verdict, the judge ought to have directed a 
nonsuit ; (2) in every ease before' evidence is 
left to the jury there is .a preliminary question 
for the judge*, not whether there is literally 
any evidence, but whether there is any 
evidence upon wliieli a jury can properly 
proceed to lind a verdict fe>r the party prq- 
dueing it, upon whom the onus of proof is 
imposed. — Guilin v. M (Mullen (1S69), 
L. K. 2 1\ C. 317 ; 5 Moo. P. C. C. N. S. 134 ; 
38 L. J. P. C. 25 ; 21 L. T. 214 ; 17 W. R. 
445 ; 16 K. K. 578, P. C. 

Annotations : — Generally, Mentd. 7l< United Service Co., 
Johnston’s Claim (1 87 J ), 6 Ch. Apj>. 212 : Leeso v. Martin 
(1873), L. It 17 Eq. 221 ; Lagunas Nitrate Co. v. Lagunas 
Syndicate, (1891)] 2 Ch. 392 ; lie National Bunk of Wale-, 
[1899] 2 Ch. 029 ; Bullim v. Swan Electric Engraving Co. 
(1900), 22 T. L. R. 275 ; Banbury v. Bank of Montreal, 
11917 J 1 K. B. 409. 

55b. .] — Where pltf. has closed his evidence, & 

the judge who tries the case is of opinion that 
there is no case to go to the jury, he ought 
to direct accordingly. — D an tel v. Metro- 
politan Ry. Co. (1871), L. 11. 5 II. L. 45; 
40 L. J. C. P. 121 ; 24 L. T. 815 ; 35 J. P. 
708 ; 20 W. R. 37, H. L. 

Annotations: — Refd. Williams v. U. W. Ry. (1874), L. R. 

9 Excb. 157. Mentd. The Secret (1872), 20 L. T. 670 ; 
The Maid of the A1M (1873). 21 W. R. 310 ; Simson v. 
London General Omnibus Co, (1873), 21 W. R. 595 ; 
Wright v. Mid. Ry. (1873), 42 L. J. Ex. 89 ; Coheu v. 
Met. Ry. (1890), 0 T. L. R. 110 ; Pouudor v. N. E. lly., 
[1892] 1 Q. B 385. 

55c. Power of judge to change ruling.] — In • 

an action for personal injuries the judge 
refused to nonsuit on the ground of there 
being no evidence of negligence, & the jury, 
having heard the whole case, disagreed : - - 


Held : the judge was entitled to enter judg- 
ment for deft.— Peters r. Perry A Co. 
(1891), 10 T. L. U. 366. 

Annotation : — Consd. Skoulo v. Sluters, [191 1] *» K. B. 429. 

55d. - .[ — Shears v. Mendeloff (1911), 

30 T. L. R. 3 12. 

55e. - .] — In an action tried with a jury 

the judge was asked at tin* conclusion of pit f.’s 
case to withdraw t he case from tin* jury on the 
ground that pltf. had failed to make any ease 
against defts. The judge refused to do so. 
Witnesses were then failed for tin* defence. 
The jury disagreed. Subsequently an applica- 
tion was made to the judge to enter judgment 
for clefts, upon t I k* above ground A also upon 
the ground that upon all the evidence in the 
case the jury could not reasonahl> ha\o 
found a verdict for pltf. The judge having 
refused to enter judgment, for delis, : -Held : 
(1) a judge at the trial luul power to enter 
judgment fof deft, il upon t he cast* as a whole* 
tin* evidence* of pltf. was so weak that a 
verdict in his favour would have* been set. 
aside as unreasonable. 

(2) A judge who at the conclusion of pit f.’s 
case has ruled that there is some evidence tor 
the jury, is entitled at the conclusion of the 
whole case to reconsider his ruling A to enter 
judgment for deft., if he* is then of opinion 
that pitf.’s evidence fails to disclose any cause 
of action against deft. Skeatm v. Slaters, 
Ltd., [1914 12 K. B. 129 ; 83 L. J. K. B. 676 ; 
110 \a. T. 601 ; 30 T. L. R. 290, (’. A. 

Annotations : — As to (J) Consd. Wintcrbothum, Gurney v. 

Sibtlmrp At Cox, 119Js| | ] v . B. 625 Refd. Kvcictt r. 

Griffiths, [1921] 1 A. U. 631. Is lo (2) Refd. Uooko r. 

Wilson (1915), 85 L. J. K. B K8S. (fern rally, Refd. 

Guhcoigtio v. (Juhco iglio (1917), 87 L. J. K. B 333. 

59a. - .J —Guilin *». Me MUhLiDV, No. 55a, 

ante. 

70. Add. Annotation :■ — Mentd. Akt. Reidar r. 
Arcos (1926), 42 T. L. R. 737. 

101. Add. Annotation: — Folld. Isaacs v . Cook, 
[1925] 2 K. B. 391. 

116. Add. Annotation : — Refd. Australia (Owners) 
v . Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145. 

117. Add. Annotation : — Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 95 
L. J. 

118. Add. Annotation Mentd. Hale v. Coombes, 
(1925), 42 R. P. C. 328. 

125. Add. Annotation:-- Mentd. ( Tcditon Gas Co. 
v. Creditor! CJ. D. C. (1927), 91 J. P. Jo. 968. 


PART I. SECT. 1. 

1 i. Civil dt criminal trials dis- 
tinguished .) — Where the quest loo to 
be determined in a civil action in 
whether or not a criminal offence has 
been committed, but this question 
does not arise directly npon the 
pleadings, the ct., In deciding whether 


or not an offence has been committed, 
should apply the ordinary civil rule 
oh to the sufficiency of proof, & not 
the rule which prevails in a ct. of 
criminal jurisdiction that the ct. must 
be satisfied ireyoud reasonable doubt 
that the crimo alleged has been com- 
mitted.— Motch all v. Massoud, 
[1926 J V. L. R. 273 ; [1926J Argus 
L. It. 271.— AUS. 

ein 


PART I. SECT. 3, SUB-SECT. 1. 

5 j v . — — .) — Co VHOL.I n ATKJ » Wafich 
Co., LTU. r. ] NTKItN ATION AL (JONK CO., 
Lru., 1 1 926 J 4 1). L. ft. 74 ; 59 O. L. It. 
205. -CAN. 

PART I. SECT. 0, SUB-SECT. 1.— A 

119 xxv. Payment. J — BROND- 

son’ v. Nokthouavics (Sank.), [1925] 
3 W. W. R. 456.— CAN. 
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English and Empire Digest Supplement. 


155. Add. Annotation : — Mentd. Sharpe v. South- 
ern Ry., f 1 02 5] 2 K. B. 311. 

167. Add. Annotations: — Mentd. Re Annesley, 


Davidson v. Annesley, [1926] Gh. 692 ; Buerger 
v. New York Life Assce. (1927), 96 L. J. K. B. 
930. 


Part II. — Admissibility of Evidence. 


312. For “ Letters from agent — Forming part of 

contract *• substitute “ Letters from 

agent — Forming part of contract.” 

In the cross-reference following this case, for 
After contract complete ” substitute 
44 After contract complete.” 

370. Add. Annotation : — Refd. Short v. Poole 
Gorpn. (1925), 42 T. L. B. 107. 

374. Add. A nnotahon : Mentd. Baines r. Nat ional 
Pro\ inri.il Bank (1927), 96 L. J. Iv. B. HOI. 

397. Add. Annotation As to ( 1) Refd. Koskas r. 
Standard Marine lnsce. (1926), <12 T. L. It. 
692. 

417. Add. Citation 132 L. T. 229. 

418. Add. A unolalion : Mentd. Rv Gbivton's 
Pet n. (1927), 13 T. L. It. 659. 

419. Add. Annotations Mentd. Holland v. Hol- 
land, [19251 P. 101; Warren v. Warren, 
11925] P. 107; Mart v. Mart, [1926] P. 24; 
Selbv v. Atkins (1926). 135 L. T. 45 ; S. i» 
S A P. (1927), 41 T. L. It. 52. 

535a. Admissions 44 without prejudice.”] - \t the 
t rial ol an act ion, pit Is. proposed to put in evi- 
dence the examination, taken on eommiHsion, 
ol a represent at i\ e ol pltts. as to admissions 
alleged to have been made by a represent ativ e 
of deft s. Belts, contended Unit the alleged 
admissions had been made at interwews 
an Inch, although t he\ had not been expressed 
to be “without prejudice,” were such that 
they would be regarded as having been 
made “without prejudice,” A that the 
examination was inadmissible: Held: the 
cxammat ion w as inadmissible. He ott Papkk 
G o. r. Dkxyton Paper Works. Ltd. (1927), 
4 I It. P. G. 151 ; on appeal , H U. J\ G. 529. 
G. \. 

537. Add. Annotation : Consd. Falcon v. Famous 
1 May era Film Co. (1925), 42 T. L. B. 91. 

544. Add. Annotation : -Consd. Falcon r. Famous 
Players Film Go. (1925), 42 T. L. R. 91. 

580a. Admission by author — As to copyright.] — 
Falcon v . Famous Players Film Go., Lid., 
No. 621a, post. 

595. Add. Annotation : Refd. Warren r. Warren, 
11925] P. 107. 


624a. Agent of predecessor in title — Licensee of 
copyright.] — (1) By an agreement in writing 
dated June 30, 1898, one G., the author 
sole proprietor of the right to perform a 
certain play, granted to pltf. the sole A 
exclusive right- to perform, or have per- 
formed, the play in Great Britain & Ireland. 
On Sept. 22, 1898, G.’s agent wrote to pltf. 
stating t hat the play had been first performed 
in Great Britain on a certain date & at a 
certain place : - Held : a copy of the letter 
of Sept. 22, 1898, the original having been 
lost, was admissible as evidence in a copy- 
right action between pltf. A third parties, 
w T ho claimed a right to produce cinemato- 
graph films of the play under an agreement 
for value with G., dated Sept. 0, 1919, to 
prove that the first performance of the play 
took place m this country as stated in the 
letter since (a) being written by G.’s agent, 
it constituted an admission by G., a person 
who, although not named on the record, had 
a substantial interest in the result : A (b) it 
constituted an admission by clefts.* prede- 
cessors in title. 

(2) An entry in the register of first per- 
formances of dramatic productions at Sta- 
tioners’ Hall is admissible in evidence as a 
public register. If such an entry is incor- 
rect, the party producing a eortitied copy 
of it may be precluded from reiving on it as 
primd facie jiroof G f a right to produce or 
reproduce the play to which it relates, hut 
it can be regarded by the ct. as corroboration 
ol other evidence of t itle. -F\u on r. Famous 
Flayers Film Go., Ltd. [1920] l K. B. 393; 
95 L. J. K.B. 148; 131L.T.216; 42T.L. R. 
91 ; afjd.. [1926] 2 K. B. 471 ; 96 L. .1 . K. B. 
8S; 135 L. T. 650; 42 T. L. R. (566: 70 Hoi. 
Jo. 756, C. A. 

Annotation - (h neraUy. Mentd. Message r i ltriti-di Iboud- 
•asting Co., (1027] 2 K. 11. 513. 

669. Add. Annotation : — Generally , Mentd. I5\o c. 
Furcell, [1926] 1 K. J3. 446. 

725. Add. Annotation Generally. Mentd. Buergei 
v. New York Life Assce. (1927), 96 L. J. K. B. 
930. 


PART 1. SECT. 7. SUB-SECT. 1. 
266 ii. .] Whore t here \\n« no 
unfairness to accused in admit ting ns 
evidence <ml> « portion of u statement : 
- Il< Id: the judge was not hound to 
admit the whole statement.- lh e. 

11023] H. A. S. K. 347. — 

AUS. 

PART 11. SECT. 1. 

•m. 70/ cons< nt Kcidcnt't athcriviM 
inadmissible.] -Evidence not other- 
wise admissible, or which would have 
been liable to rejection if any objection 
were taken to it. may be perfectly 
good ovidenee if admitted by the 
consent of the parties. — Kapha Kisiian 
r Kkdah Nath (1021). 1. L. K. It? All. 
815. -IND. 

PART II. SECT. 3. SUB-SECT. 2.— A. 
o i. Telephone conversation — 


Proof of anthontu of agcnt.\—lltld : a 
telephone coin ersahon was admissible, 
where evidence existed from which 
it could be inferred that the telephone 
conversation took place with a person 
authorised to engage in such a con- 
versation. — tte Diieyk’8 (Louis) Ac 
South Australian Mtllino & Trad- 
ing Co.. 11023] S. A. S. 11. 75.— AUS. 


PART II. SECT. 3. SUB-SECT. 2.— 
D. (b). 

sn. lie port by agent to principal ] — 
Hi Id : a telegram ec a lottor dispatched 
shortly after a sale of goods by the 
seller’s agent to his employers record- 
ing his version of the transaction may 
competently be referred to for the 
purpose of testing his credibility. — 
Gibson t\ National Cash Register 
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Co., 11925] S. C. 500.— SCOT. 

PART II. SECT. 5. SUB-SECT. 1. 

684 i. .ds corroborative evidence .] — 
Statements made by deceased after the 
execution of her will are admissible 
to corrobointo a witness who has 
deponed to the execution with all the 
preset thed formalities — IIowith v. 
McKarunt., 1 1025 j 2 D. L. K. 395 ; 
50 O. L. E. 375.— CAN. 

sp. Must be statement of fact .] — 
Evidence of a statement made by 
deceased, who died as the result of a 
blow Btruck by accused, that he hoped 
accused would not get into any trouble 
with the police over it as it was not 
his fault: — field: inadmissible, as the 
w’ords only amounted to an expression 
of hope & opinion. — K. r. Schwarz, 
[1023] S. A. S. It. 347.— AUS. 
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745. Add. Annotation Folld. Ilvpublica ck* Gua- 
temalan. Nunez (1920), 125 L. T. 120. 

775. Add. Annotation : — Refd. Kepublica de Gua- 
temala v . Nunez (1920), 125 L. T. 420. 

871. Add. Annotation : -Refd. Jones r. Corv 
(1920), 20 li. W. C. C. 251. 

968. Add. Annotation Generally. Refd. 11. r. 
Copestake, Ex p. Wilkinson (1926), 90 .1. 1*. 
191. 

969. Add. Annotation Refd. R. r. Copestake, 
Ex p. Wilkinson (1920), 90 ,T. 1\ 191. 


1004. Add. Annotation : — Refd. Stoney v. East- 
bourne 11. O. & Devonshire (1920), 95 
E. .J. Ch. 212. 

1024. Add. Annotations : — Consd. Stoney v. East- 
bourne 11. C. & Devonshire (1920), 95 E. J. Ch. 
212. Mentd. Moser r. Ambleside U. D. C. 
(1925), 89 J. P. 118. 

1026. Add. Annotation Refd. Stoney v. East- 
bournt* It. C. A- Devonshire (1920), 95 E. J. 
K. li. 212. 

1086. Add. Annotation Mentd. .lebara r. Otto- 
man Hank, | 1927] 2 K. H. 251. 


Part III. —Modes of Proof and Weight of Evidence. 


1209. Add. Annotation : Mentd. South Stafford- 
shire Mines Drainage Cninrs. r. dwell (19271, 
91 J. P. 152. 

1260. Add. Annotation : Mentd. Cav/.er. liwne 
r. Hoard of Tiade, |1927| t K. H. 209. 

1264a. .1 — It is the settled practice of 

the et. to take judicial notice of the status 
of any foreign Govt.. A: tor that purpose, 
in any case of uncertainly, to seek information 
from a Secretary of State, A the information 
so received ls conclusive. -Duff Devkloi*- 
micnt Co. v. Kklantan Oovkiinment, [1921) 
A. C. 797 ; 92 E. ,1. Ch. 312 ; 131 E. T. 070 ; 
40 T. L. H. 500 ; 08 Sol. .Jo. 559, II. L. 

Annotation — Refd. MieJiuiim i. Engolke ( 1927 ), 90 J.. J. 
k. n. s2 j . 

1267. Add. Annotation s- : Is- to (I) Consd. The 
Jupiter (No. 3) (1927), 137 L. T. 333. 

t tenrralh/. Mentd. Musmann v. Fngolke (1927), 
13 T. E* K. 6*5. 

1269. Add. Annotation: Refd. The Eagernes, 
[J927| P. 31 1. 

1270. Add. Annotation : Consd. Musmann v. 
Engelke (1927), 90 E. J. Iv. H. 821. 

1273. Add. A mud at ion : —Mentd. The Jupiter 
(No. 2), J 1925J P. 69. 

1301. Add. Annotation : — Refd. lirown v. Eeech 
(1921), 94 L. J. K. li. 48. 

1338. Add. Citations : — [1925] 1 K. Ji. 399; 91 


E. J. K. H. 497 ; 132 E. T. 207 ; 17 H. W. 
C. C. 221. 

Add. Annotations : Refd. AN elsh Navigation 
Steam Coal Co. r. Exans, [1927] A. C. 831. 
Mentd. Young v. Eondoiulerry Collieries 
(1921), 17 li. W. C. (\ 215; Kennedy v. 

1 lord on Collieries, Hamford v. Charlaxv & 
Sacriston Collieries, Jlevan v. Joicey, [ 1925 J 

2 K. H. 438. 

1402. Add. Annotation : Expld. Lai CMiarid Mar- 
wan r. Mahant Hainrup Gir (1925), 42 
T. E. H. 159. 

1421a. - - (1) li a person has not been 

heard of lor a term oi not Jess than seven 
years, there is a presumption of law that he 
is dead. (2) The onus of proving the death 
of the person at any particular date must rest 
with the person to whose title that tact is 
essential. -Lai. Ciiand Matiwaki v. Maiiant 
Kamisti* Gju (1925), 42 T. E. Ji. 159, 1*. C. 

1445a. On party to whose title fact essential.] - 
Eai. Ciiand Maiiwaiu v. Maiiant iiAainue 
Gilt, No. 1121a, ante. 

1505. Add. Annotation : -Refd. Kr Deloitte, 
Grilliths v. Deloitte, [1926] Ch. 56. 

1586. Add. Annotation : Apld. /.V Davis's Trade 
Marks, Davis v. Sussex Rubber Co., 1 1927) 
2 Ch. 315. 


Part IV. — Documentary Evidence. 

1708. Add. Annotation : — Mentd. Wing Lee v. i 1894. Add. Annotation : — Mentd. Berners v. 
Lew, [1925] A. C. 819. I Fleming, [1925] Ch. 264. 


PART II. SECT. 5, SUB-SECT. 2.— 
E. (b). 

752 ii. .J - In bo far as words 

used by deceased were statements of 
fact** : - Held : they were inadmissible, 
as there was nothing to show that 
deceased knew them to be contrary to 
his pecuniar v or proprietary niteiests 
when he made them : A: in mo fur as 
they reluted to opinion on what was 
in accused’s mind they were not 
admissible, as they were not statements 
of fact. — It. v. Schwarz, [1923J 
S. A. S. R. 347.-— AUS. 


PART III. SECT. 5, SUB-SECT. 7. G. 

q i. »S I\— It. r. JMeJ’uicitrfON (1915), 
33 \V. L. It. 21 ; !l W. W. Jt. 013 ; 8 
Su«k. L. It. 412— CAN. 

q ii. Home -bn u' — J ntoriratinp liquor.) 
- The <t. will not take judicial notice 
of the fact that hoine-bicw is an 
mtoxuating liquor. — It. v. Marshall, 
[1023] 1 D. I. It. 1132 ; 43 Can. C’nin. 
('us. 1*33; L1921] 3 W. W. li. 80u- 
CAN. 

PART III. SECT. 6, SUB-SECT. 6.- B. 

1410 xviii. - — .1 — lie 

[1925 J 1 W. \V. Jt. 735.- CAN. 
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1410 XIX. - -- -- •] -Hr Dj<. 
(Altu.), 1 192(1 J 3 J). li. It. J 4 0 , 
2 W. W. It. 14b. CAN. 


AH M. k 
[ 1 920 J 


PART III. SECT. 6, SUB-SECT. 6.— 
C. (a). 

1423 ii. - — .]- Under Indian Evi- 
dence Act, 1 K72, m. 1 08, when the ct. 
1ms to determine Ihe date of the death 
of a person who has not been heard of 
fox a period of more than seven years, 
there is no presumption that lie died 
at the end of the first seven years, or 
ut any particular date. — Lai. Ciiand 
Makwaiu v . ItAMItUP Gut (1925), 53 
L. K. Ind. App. 24.— IND. 



Cases 1896 — 8287. 
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1895. Add . Annotation : — Mentd. Macaulay v. 
Guarani v Trust Go. of New York (1927), 44 
T. L. R. 99. 

2048. Add . Annotation Mentd. Lala Jndar 
ITasad r. Lala Jagmohan Gas (1927), 43 
T. L. R. r> 3(5. 

2129a. .] — Copies cannot be put in of 

letters of which notice to produce ought to 
be given. — It. v . Morgan, 1 1925] 1 K. It. 
752 ; 94 L. J. K B. 072 ; 133 L. T. 94 ; 89 
J. P. 135 ; 28 Cox, C. C. 1 ; 18 Cr. App. Rep. 
180. C. C. A. 

2304. Add. Annotations : — Mentd. Rod well v • 
Wade (1924), 23 L. G. It. 174 ; Keeling v. 
Wirral R. D. C. (1925), 23 L. G. R. 201. 

2570. Add. Annotations : — Refd. Nagoromull v. 
Triton lnsce. (1924), 41 T. L. It. 108; lie 
Nat ional Benefit Asset* ( 1927), 7 1 Sol. Jo. 880. 
2587. Add. Annotation : — Refd. Nagoremull v . 1 
Triton lnsce. (1924), 41 T. L. R. 108. 

2603. Add. Annotation: Refd. Koeclilin r. 

Kestenbauin, |1927) 1 K. B. SK9. 

2614. Add. Annotation : — Mentd. Gregg v. 

Richards, [1920] Ch. 521. 

2639. Add. Annotations Refd. R. v. Lincolnshire 
J.L, Ejc p. Brett, [1920] 2 K. B. 192. Mentd. 
Palmer v . Crone, [19271 1 1C. B. 804. 

2683. Add. Annotat inn : Mentd. A.-G. r. Hornsey 
B. C. (1920), 43 T. L. It. 92. 

2685. Add. Annotation: — Mentd. A.-G v. Hornsey 
B. C. (1920), 43 T. L. R. 92. 

2709. Add. Annotation: Folld. Little r. Little, 
U927| P. 221. 

After this case add, “ also, Husband A 
WlMs No. 2703a” 

2722. Add. Annotation : — Consd. Partington v. 
Partington & Atkinson, 119251 P. 34. 

2723. Add. Annotation : — Consd. Partington v. 
Partington & Atkinson, 11925] P. 34. 

2757a. — - — .] — In a suit for restitution of 

conjugal rights, the validity of the marriage 
in Jamaica having been proved in a previous 
suit of a similar nature between same parties, 
further proof of its validity was nut required. 
— Verney v. Verney (1920), 30 T. L. R. 203. 
2971. Add. Annotation : Mentd. Gilbev v. Gilhe\ , 
[1927] P, 197. 

3036. Add. Annotation : — Refd. Selby v. Atkins 
(1920), 135 L. T. 45. 

3122a# — .] — In proceedings in the cts. 

of this country by or against the ruler of a 
colonial Htate whose status is disputed a 
written statement by the Secretary of Stale 
for the Colonies that the ruler is an inde- 
pendent foreign sovereign is equivalent to a 
communication from the Crown Si, therefore, 
conclusive, & the ct. will accept it without 
considering whether it is borne out by docu- 


ments which are appended to it. — D uff 
Development Co. v. Kelantan Govern- 
ment, [1923] 1 Ch. 385 ; 92 L. J. Ch. 273 ; 
129 L. T. 290 ; 39 T. L. R. 187 ; 67 Sol. Jo. 
260, C. A. 

Annotation: — Refd. Munmann r. Kngelke (1927), 06 L. J. 

K. B. 824. 

3122b. .] — Duff Development Co. v. 

Kelantan Government, No. 1264a, ante . 

3125. Add. Annotation: — Consd. Musmann v . 
Engel ke (1927), 90 L. J. K. B. 824. 

3157. Add. Annotation : — Consd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

3158. Add. Annotation : — Overd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

3159. Add. Annotation : — Folld. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

3163. Add. Annotation Folld. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

3164. Add. Annotation Folld. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

3165a. Marriage of parents.] — In an action 

brought by pltfs., who claimed to be two of 
the next oi kin of an intestate, for administra- 
tion of her estate, the usual order for inquiries 
as to the next of kin & heir-at-law of the 
intestate was made. In taking those in- 
quiries before the master it became necessary 
to prove the lawful marriage of the parents of 
the intestate before her birth &, as no record 
of the marriage could be found, a summons 
was taken out by pltfs. for the determination 
of the question whether three certili cates of 
birth ot thiee of the children, including the 
intestate, of those parents A a certificate of 
death of one of those children were prima 
Javif or any evidence of the lawful marriage 
of the parents : — Held : the certificates were 
admissible, but not alone sufficient, because 
taken by themselves they did not identify the 
persons therein mentioned. It would be for 
the master at the inquiry to determine 
whether the certificates, taken in con- 
junction with the other evidence adduced 
before him, were sufficient to establish the 
fact of nmniage between the parents in 
question. Re Whitlc , No. 3158, overd. — 
Re Stollery, Weir r. Treasury Solicitor, 

[ 1 926 J Ch. 284 ; 95 L. J. Ch. 259 ; 134 L. T. 
430 ; 90 J. P. 90 ; 42 T. L. R. 253 ; 70 Sol. 
Jo. 385 ; 24 L. G. R. 173, C. A. 

3177a. Marriage ol parents of deceased.] — 

Re Stollery, Weir v. Treasury Solicitor, 
No. 3165a, ante. 

3179, Add. Annotation : — Dlstd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284." 

3287. Annotations Apprvd. Hendon Paper 
Works Co. v. Sunderland Assmt. Com., 

[ 19151 1 K. B. 763. Folld. Fowler (Leeds) v. 
llunslet Assmt. Com., [1917] 1 K. B. 720. 


PART IV. SECT. 5, SUB-SECT. 4.— C. 

1941 I. Duphcuic onyinals 1 — Deft, 
let land to pltf., A a loose hu>mg been 
uiitten, A. affixed Heals & signed their 
names to it. It wo* then agreed tbut 
A. should make a copy of the lease A 
execute it for t hem in t he name manner ; 
he did so, A afterwards. In the presence 
of both parties, delivered one copy to 
pltf A the other to deft. li eld ; thoj 
were duplicate originals. A either of 
them wa*» primary o\ ideuco, — L kon A im 
v. Yotf.su (1858), 4 AH. 111. — CAN. 

PART IV. SECT. 9, SUB-SECT. 3.— A. 

•t. Of power of attorney — Proof 


of contents of oriyinal only.) — Whcje an 
office copy of a power of attorney, 
pui porting to have been executed, 
was put in evidence ; — Held: Con- 
veyancing & Law of ITopoity Act, 
1881, 8. 48 (4), merely obviates the 
necessity for production of an original 
instrument by enacting that an office 
cop> of an instrument deposited a s 
thereiu provided shall, without further 
proof, bo sufficient evidence of its 
contents, but the sect does not make* 
“iieh <oj>> evidence either of the truth 
of the contents ot of the identity of the 
person by whom the original was made. 
— O'Kane v. Mui.lan, [19251 N. 1. — 
IR. 
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PART IV. SECT. 8, SUB-SECT. 5.- A. 
t. Revsd. on other grounds, 18 A. It. 


PART IV. SECT. 12, SUB-SECT. 10.— 
A. <d). 

•w. Certificate of professor of 
anatomy .) — A certificate from the 
rrofes-or of anatomy at the Grant 
Medical College, Bombay, as to oertain 
bones submitted to him forex&minution, 
is not per se admissible In evidence,, 
but must be proved by calling the 
professor as a witness. — R. Ahjlya 
(1022), I. L. R. 47 Bom. 74.— IND. 
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Expld. & Distd. Gateshead Union Assmt. 
Com. v. Redheugh Collierv, [1925] A. C. 
309. 

3288. Add . Citation: — 1 B. R. A. 210. 

Add . Annotations : — Folld. Fowler (Leeds) i>. 
Hunslet- Assmt. Com., [1917] 1 K. B. 720. 
Expld. & Distd. Gateshead Union Assmt. 
Com. v. Redheugh Colliery, [1925] A. C. 
309. Refd. Davis v. Pontypridd Union Assmt. 
Com., Rhondda Overseers & Rhondda U. C. 
(1916), 85 L. J. K. B. 1545. 

3289. Add. Citation 2 B. R. A. 592. 

Add. Annotation : — Expld. & Distd. Gates- 
head Union Assmt. Com. v. Redheugh 
Colliery, [1925] A. C. 309. 

3349. Add. Annotation : — Consd. Rush} r. 

Avgherino, [1927 J 2 Cli. 33. 

3371. Add. Annotation : — Refd. Rc Stoll , Weir 
v . Treasury Solicitor, [1920] Ch. 281. 

3376. Add. Annotation : — Mentd. Warren v. War- 
ren, [1925] P. 107. 

3377. Add. Annotation : — Consd. Re Stollorj , Weir 
v. Treasury Solicitor, [1920J Ch. 2S1. 

3388. Add. Annotation Consd. Re Siollerv, Weir 
v. Treasury Solicitor, [1920] Ch. 281.* 

3389. Add. Annotation Consd. Re Stollerj , Weii 
v. Treasury Solicitor, [1920] Ch. 281. 

3419a. 8. l\ Money e. Money & Turner (1927), 

71 Sol. Jo. 000. 

3422a. — — .] — As Jersey is in the 

diocese ol Winchester, it is unnecessary to 
call a Jersey lawyer to prove a marriage 
celebrated in a church in Jersey. — P rltchard 
v. Pritchard (1920), 37 T. L. R. 104. 

3437a. .] — L. (otherwise 

B.) v. L. (1919), 36 T. L. R. 148 ; 04 Sol. Jo. 
225. 

3513a. Stationers* Hall register — Of first per- 
formances of dramatic productions.] — F alcon 
v. Famous Players Film Co., Ltd., No. 
624a, ante. 

3543. Add. Annotations : — A.s to (2) Consd. Falcon 
v . Famous Players Film Co. (1920), 135 L. T. 


050. Apld. Re Stollerv, Weir v. Treasury 
Solicitor, [1920] Ch. 281. 

3547. Add. Annotation : — Refd. Stoney v. East- 
bourne R. L>. 0., [1927] 1 Ch. 367. 

3572. Add. Atmotation : — Refd. Busby v. Avghe- 
rino, [1927] 2 Ch. 33. 

3580. Add. Annotation : — Mentd. Busby v. Avghe- 
rino, [1927] 2 Ch. 33. 

3584. Add. Annotation : — Refd. Stonoy v. East- 
bourne R. C. & Devonshire (1920), 135 L. T. 
281. 

1 3589. Add. Annotation : — Mentd. Busby v. Avghe- 
rino, [1927] 2 Ch. 33. 

3686. Add. Annotation : -*1<i to (2) Consd. Busby 
v. Avgherino, [1927 J 2 Ch. 33. 

3784. Add. Citation : 2 B. R. V. 582. 

1 3790. Add. Annotation : - Mentd. Lord St rat h- 
cona S.S. Co. v . Dominion Coal Co., [1920] 
A. 0. 108. 

3850a. — Following letters.] — Letters following 

a letter written “ without prejudice ” should 
be treated as being also inadmissible, unless 
there is a clear break in the chain of corre- 
spondence to indicate that the ensuing letters 
are open, —I ndia Rudder, Gutta Peuciia & 
Telegraph Works Co., J/id, v. (’hapman 
(1920), 20 B. W. C. C. 181, C. A. 

3860. Add. Annotation : — Mentd. Wing Lee v. 
Lew, [1926] A. C. 819. 

I 3902. Add. Annotation : Refd. Lay/.eil c. Tliomp- 
son (1927), 137 L. f l . 100. 

3907. Add. Annotation: — As to (3) Refd. Moser 
r. Ambleside tJ. D. C. (1925), 89 J. P. 118. 

3911. Add. Annotations : — Consd. Stoney v. Easl- 
bourne R. < \ & Devonshire ( 1 920), 95 L. J. Cli. 
312. Mentd. Moser v. Ambleside U. D. C. 
(1924), 89 J. P. 118. 

3914. After this case add “ See, also , Highways, 
No. 355a.” 

3946. Add. Annotation : Mentd. Cupel St. Marv, 
Suffolk e. J*ackaid, |1927| L\ 2S9. 

3947. Add. Annotation : Mentd. Gapel St. Mar), 
Suffolk v. Packard, [ 1927J P. 289. 

3959. Add. Citation .*—130 L. T. 446. 


Part V. — Witnesses. 


3975a. .] — A judge cannot exclude a child- 

witness from the box on the ground that the 
case is unfit for him or her to be concerned 
in , his power is limited to the usual inquiry 
about the child’s understanding of an oath or 
of the duty of telling the truth. — R. v. 


Moscovitch (1924), 18 Cr. App. Rep. 37, 
C. C. A. 

4027. Add. Annotation: — Refd. Isaacs v . Cook, 
[1925] 2 K. B. 391. 

4029. Add. Annotation : — Apld. Isaacs v. Cook, 
[1925] 2 K. B. 391. 


PART IV. SECT. 12, SUB-SECT. 19.— G. 

■z. Register of titles to land kept 
wider Local Registration of Tate 
( Ireland ) Act . 1891 (r. 66). 1— Tho above 
register is a public regwter & the 
documents kept in the office for registra- 
tion of titles are public documents. — 
Re Fitzgerald, [1925) 1 I. R. 42. — 


PART IV. SECT. 12, SUB-SECT. 21. 

s i. Hfrw provid .) — Tho contents 

of a statute of any province within tho 
King’* dominions may be proved by 
the production of a copy purporting 
to bo printed under the authority of 
the Legislature of that province. — 
Northern Thus is Co. v. McLean, 
B926] 3 V. L. R. 93 ; 58 O. L. R. 683.— 


PART IV. SECT. 13, SUB-SECT. 5. 

d i. A book main- 

tained by members of a family of 
horeditary bards, containing entries 
of domestic events occurring in tho 
family to whioh they rendered service, 
tho events recorded being such as are 
usually known to a family bard in 
connection with his calling : — field : 
admissible as evidence concerning the 
relationship of the members or the 
family, whoso history was entered 
therein. — Anandi v. Nand Lal (1924), 
I. L. R. 46 AU. 665.— IND. 


PART IV. SECT. 13, SUB-SECT. 7.- B. 

3843 il. S P. Merry v. Machin 
(1926), 47 N. L. R. 236.— S. AF. 


PART IV. SECT. 18, SUB-SECT. 2. 

3958 i. 'Surveyor's riport.] Utld: 
not admihhible to piovo the extent of 
Hit* lauds he was employed losuivey. - 
It. o. Puke BuoniKUH U Co., [19251 
•1 1). L. R. 595 ; revsg., 11921 J J JJ. L. li. 
HI 7. CAN. 

PART V. SECT. 1, SUB-SECT. 1.- B. 

4001 i. - 'Solicitor.] A soli, is 
a com pc lent wiiness ior his client, A, 
when hr Is not also acting as an 
ad\o< ate, 1 hcic J-, nothing reprehensible 
in Jim being a witness. While an 
advocate < an testify for a puitv whose 
cause he 1 h conducting, (lie pioctico 
in highly objer t tollable.- Parky r. 
Parky, [1926J 3 D. L. It. 95; I1920J 
2 W. W. li. 185 ; 20 Bask. L. Jt. 174.— 
CAN. 



Cases 4053 — 5092, 


English and Empire Digest Supplement, 


4053. Add . Annotation : — Mentd. R. v . Central 
Criminal Court JJ., Ex p. L. C. 0., [1925] 
2 K. B. 43. 

4077. Add. Annotation : -Apprvd. & Apld. lie 
Pagef , Ej jj. Oflicial Receiver, [1927 | 2 Cli. 85. 

4130. Add. Annotation : — Refd. R. v. Bath Com- 
pensation Authority, [1925] 1 K. B. 685. 

4286. The first line of the text of the paragraph 
should read “ Where at law the party 
calls.” 

4209. Add. Annotation : Mentd. Nalvosen (or von 
w Austrian 1‘roporty Administrator, 
927 | \.V. 611. 

4455. Add. Annotation : Mentd. Busby v. 
‘ ’ ‘ 1 1927] 2 Ch. 33. 

4461a. - — .] The possession of a soli*, is, for the 

purpose ol a sub jam a dares frcum> the 
possession of t lie elient . JouiiAN r. Roberts 
( 1 S62), 7 L. T. 6S. 

4472a. Court not entitled to impound.] - 

Hr 'Fill, Ex p. Carson, s (1871 ), 19 W. H. 325. 

4586. Add. Annotation Refd. The Massilia, 
[1926] P. 180. 

4594a. - Witness not called. 1 -Whore a charge 

for the attendance of such witness v\as 

allowed, beeause counsel in advising on 

evidence tliouglit that the witness was 

neeessarj : Held: that w r as a dangerous 

ground on which to proceed, <V one upon 
w hich an allowance or disallowance ought not 
to he founded. 'I'll JO Lnltl* STRATH CON A 
(No. 3), | I926| \Y. N. 270, C. A. 

4729a. Whether obligations of oath understood — 


When witness may be asked.] — A judge is 
entitled to question a witness at any stage 
of his evidence with a view to ascertaining 
whether he recognises the obligations of an 
oath. — It. v. Wilson (1924), 18 Cr. App. Rep. 
108, C. C. A. 

4734. Add. Annotation: Consd. Lala Jndar 

Prasad v. Lala Jagmohan I>as (1927), 43 
T. L. It. 536. 

4829. Add. Annotation Mentd. Bueiger r. New 
York Life Assce. (1927), 90 L. J. K. B. 930. 

4849. Add. Annotation : Mentd. La liadio- 

teehnique v. Weinbaum (1927), 137 L. T. 638. 

4875. Add. Annotation Dlstd. It. v. Harris, 
[19271 2 K. B. 587. 

4997. Add. Annotation /--Mentd. Salvcsen (or von 
Lorang) r. Austrian Proiierty Administrator, 
[1927] A. {'. Oil. 

5022. Add. Annotation: — Refd. It. r. Copestake, 
Ex JJ. Wilkinson (1926), 90 J. P. 191. 

5027. Add. Annotation :- Consd. It. v. Copestake, 
Ex p. Wilkinson (1926), 90 J. P. 191. 

5045. Add. Annotation: Generally. Mentd. Mel lor 
v. Beardmore (1927), 1 1 1L P. C. 175. 

5048. Add. Annotations: — Mentd. Dotzauer v. 
Dotzauer (1925), 41 T. L. It. 289 ; Lankester 
v. Lankester At Cooper, [ 1925] P. 114 ; Preger 
(otherwise Prager) v. Preger (otherwise Prager) 
(1926), 131 L. T. 670. 

5067. Add. Annotation .-—Mentd. Roberts v. Hop- 
wood, [1925] A. C. 578. 

5092. Add. Annotation : Mentd. Farr, Smith 
M esse I s (1927). J J T. L. R. 18. 


PART V. SECT. 2, SUB-SECT. 4.— 
B. (a). 

4060 xxi. .1 Fuller ('anuria 

Temperance Act, lh7 8. s. 126, accused 
ih not bound to enminute himself. 

IL r. liALl’lN (1886). 12 O. It. 660. - 
CAN. 

4060 xxii. - .1- Tin* refuHul “ to 

unswer unv question touching the 
ease" in Liquor Lionise Act, s. 11 ft, 
i nouns any question which muy be 
lawfully put, which the wit ness ih 
othciwiso bounri to answer. — He Ahk- 
with 11800), 61 O. Jt. 150.— CAN. 

PART V. SECT. 2, SUB-SECT. 4.- C. 

4 105 i. M’ho may take objection hot 
couvstl.\ The claim for protection 
against incriminating questions is a 
personal one Ac must be made by tb< 
party hiinself Ac under oath. The 
objection of his counsel will not do- 
lt. v. Mel Nl yum (1000), 7 E. L. It. ftO. 
—CAN. 

PART V. SECT. 3, SUB-SECT. 3.- 

B. (d). 

•a. Notts mtuie by police offlnr.) 
Notes made by a police ottlen for the 
purpose of making a report to his 
superior ottlcer uio ooutldentinl, A: 
their production cannot he insisted on 
l»y accused.- Himuu.lwood r. At’Lb, 
11026] S. C. (J.) 1. SCOT. 

PART V. SECT. 3, SUB-SECT. 5.— A. 

4493 iii. — Expert witness.]- Held: 
a medical witness could not tofuse to 
giw* endenee because his fees hud not 
been paid.- It. t*. Hum.KY (N. is.), 
1 102ft 1 l 1>. L. It. 104 ; 43 Can. (Vim. 
Cas. 208.- CAN. 

PART V. SECT. 3, SUB-SECT. 7.— 
A. (ci i. 

4645 !. General rule — Clear case must 
be made out .) — PiisKoonKita r. Quebec 
Liquor Commission Ac Simard (1022), 


! 67 Can. (Vim. Cas. 17 ; 23 Q. 1*. It. 
127.- CAN. 

4649 lv. - .1 A witness, sum- 

moned by the High Ct. to give eHdeiice, 
left the jurisdiction without being 
discharged rh a witness Ac without the 
pcihnssion of the et., in order to u\oid 
giving evidence : — Jit Id: such ton- 
duet amounted to contempt. A the 
High Ct. bad inherent jurisdiction to 
punish for that contempt.- KliltAiuw 
Mamoojkk 1’arkku r. IL (1026), 
1. L. It. 4 Han. 257 - IND. 

1 PART V. SECT. 6, SUB-SECT. 2. 

4759 ii. — Tiro jiluniUfts 

ntittssfs.) — Snnble: when theie uie 
two pltfs. Ac both are witnesses, deft. 

I lias not the right to insist that whib 
one of them is giving las testimony 
tin* ot tier shall be excluded. — MrlM l RK 
r. McIntyre, [102ft j 2 \V. \\. Jt. 581. — 
CAN. 

PART V. SECT. 6, SUB-SECT. 1.— A. 

sb. Evidence of foreign until* u * — 
II tan interpreter allou'cd.)— While it 
is desirable Hint a foreigner should not 
bo allowed to give his testimony through 
an interpreter if he really understands 
English, yet where a witness persists 
in Stating Ids ignorance of English A* 
that he does not understand the 
questions put to him, Ac there is uo 
evidence that he is not speaking the 
t rut in lie should not be forced to testify 
In English, especially where the result 
is a mass of unintelligible evidence. — 
1’oNOMoitorr r. 1 'onomokoff, [1025] 
3 \V. W. It. 673.— CAN. 

— 7a criminal trials.]— See 

Criminal Law, Vol. XIV., p. 264. 

PART V. SECT. 6. SUB-SECT. 2.— B. 

4830 i. * Other defendant »£* hts 

trt tnessis.) -On the trial of a oi\ il 
action, other than for divorce, against 
more thau one deft., when defts. have 

524 


pleaded separately, but there is no 
substantial diiteience in their interests, 
the judge may refuse to allow separate 
cross-exaniinution of eo-deft.’s wit- 
nesses : in othei eireumst a iices separate 
<*ouiibei may be allowed to be beard, 
with tin* consequential light to eioss- 
examiue co-deft. or hi*-, witnesses — 
Millar r. li. C. Kvimh Tuynsii Co.. 
Lin., 1 1 926 J 1 D. L. H 1171 . 11026] 

1 \>. >\. It. 513 ; 36 11. C. It. 345. — 
CAN. 

| PART V. SECT. 6, SUB-SECT. 4. 

4874 iii. — — 1 -lit Hayks Willi vmh 
(1026). 26 .'s. JL N. H. W. 386; 46 

N. is. \V. W. N. 101.— AUS 

PART V. SECT. 6, SUB-SECT. 7.— E. 

si. .] — Before a witness is 

allowed to re flesh lus memory of a 
statement mudo by unother by’ 
reference to u memorandum of it made 
at the time, he must be able to stute 
that such statement was truly Ac 
correctly enteied in the memorandum, 
Ac where a copy of the memorandum lb 
sought to be used the witness must be 
able to show* thut while the entiy w*as 
fiesh tu lus imnd he compart’d the 
copy with the original entiy’, A: that 
he found the copy correct.— It. r. 
Eld Kit, 11025] 3 D. L. IL 44 7 : [1925] 

2 W. W. IL 545 ; 4 1 Can. (’rim. Cab. 
7ft ; 3ft Mun. li. IL 161.— CAN. 

PART V. SECT. 6, SUB-SECT. 8. 

5020 1. lie fust, l to an & U'ir questions — 
PenaltU s — Pu n ish tut nt for con te nipt — 
Power of magistral t . ]- -He Am ite 
(1905), 1ft Man. L. IL lftO. — CAN. 

5020 if. - 

W’as committed for contempt of et , 
for not answering a question asked by 
the magistrate : — Held : the magis- 
trate had power to commit deft. — 
It. r. Exdler (1909), 7 E. L. It. 150, 
151, 152.— CAN. 
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5099. Add. Annotation : Mentd. 1 ?. v. Harris 
[1927] 2 K. 13. 5S7. 

5107* The second line of this paragraph should 


read “ out to be unfavourable to the parly 
calling him is not.” 


Part VI. — Expert Evidence. 


5403a. Limitation of volume of evidence.] — In | 

cases involving expert evidence the* expert 
advisors of tho parties, whether legal or 
scientific, arc under a special dut\ to the ct. 
to limit in ever\ possible wn> the eontentious 
matters of fact to be dealt with at tho hearing 
(Tomlin, J.). (Jhaigola Mkhtiiyk (V>., 
Ltd. v. Swansea Corpn. (1927). i;i T. L. It. 
990 ; 71 Sol. .Io. (>M ; previous proceed n/c/.s 

(1920), 71 Sol. Jo. 1 12. 

5403b. Limitation of number of expert witnesses.] - 

In cases involving expert e\hlence onl> two 
experts art* to be hoard on each side, unless 
the judge is satisfied that b> reason oi special 
circumstances justice cannot be done w ithout 
hearing further expert e\idenct*. This rule 
does not excludt* eit her suit* Irom calling any 
one to speak to matters lie has seen, even 


though an export, but in such a oast* the 
examination must lu* conlinod to mat tors of 
fact, \ such person must not be treated as an 
e\]>ert witness. (Jkmgola Merthyr Lo., 
Ltd. v. Swansea Coiii'N. (1929), 71 Sol. Jo. 
112; subsequent proceed nu/s ^1927), Id 
T. L. K. 000. 

5407a. Only medical witnesses —Not research 

student in toxicology.) — Nightingale r. 
Hiffen, Hewitt r. JIiffen (1925), IS 
IL W. C. C. 358, C. A. 

5433. Add. Annotation : — Ref d. Australia (Owners) 
r. Nautilus (Owners), Tim Australia (1920), 
95 L. J. 1\ 145. 

5476. Add. Annotation : Mentd. lie ClaMnn's 
l'etn. (1927), 13 T. L. H. 059. 

5479. Add. I nnofaf ion : Consd. Huerger v. Nt*w 
York Life Asset*. (1927), 90 1,. J. K. H. 93*0. 


Part VII. — Evidence by Affidavit. 


5493. Add. Citations 94 L. ,T. Cli. 73 ; 132 L. T. 
510. 

Add. Annotation : — Mentd. Tie Drage, Palmer 
& Roberts v. Knight ( 1920), 134 L. T. 705. 
5573. Add. Annotation Mentd. Tic Reddaway’s 
Appln., [1925 1 Ch. 093. 

5676a. .] — h\r p, Stephens (IMS), 11 L. T. 

O. S. 152. 

5873a. . Tht* jurat of an aHidatit of 

the due taking ol an at know lodgment liad 
an interlineation m the Iwith ol it, A an 
erasure m th o jurat. r l'Jic* ct . relused to allow 
it to ht* lih‘tl, A ictusetl to enlarge the iirnt* 
tor leturning tin* commission, in order to get 


the defects remedied, the lime loi tin* ltd in n 
having expired, tit Tii‘UM<\ (ls55), 15 

(’. H. 701 ; 21 L. T. O S. 200 ; 130 L. |{. 
025. 

5880a. . Ii( TiEi{M\, No. 5S73a, 

auti . 

5951a. In material part of affidavit Proof 

of time of erasure.]- The ct. allowed a cer- 
titicatc oi ark now lodgment A allidaxit of 
\ critical inn, taken in Now South Wales, to 
be received A tiled, notwithstanding an 
erasure in a material part# ol tht* allidaMt#, 
there being satisfactory evidence, b> affidavit, 
that the erasure was made before the 


PART V. SECT. 8, SUB-SECT. 2.— 
C. (b). 

5168 i. Letter written by unl/uss.] — 
W hen* a telegram Ac a letter were 
dispatched shortly after a sale of 
goods hy the sellers* agent to lus 
employers recording his version of the 
transaction : — Held : not corrobora- 
tion of tho agent’s oral testimony 
although they might competently be 
referred to for the purpose of testing 
his credibility. — G ibson r. National 
Cash Register Co., [1925] 8. C. 500. 
—SCOT. 

PART V. SECT. 9, SUB-SECT. 1. 

5209 I. Whether ntcissary.]— Me Nab 
r. Coward, [1925] 4 I). L. R. 712; 

.Jit., [1925] 1 D. L. It. 711.- CAN. 

sc. What const itvUs corroboration 
iflher letter written by witness- - 

About time of event m question .) — 
Held : a telegram A a letter despatched 
shortly after a sale of goods by tho 
sellers’ agent to his employers recording 
his version of the transaction w’ere not 
corroboration of the agent’s oral 
testimony. — G ibson v. National Cash 
Register Co., [1925] H. C. 500. — 
SCOT. 

sd. Of telephone conversation .] — A 
person who hears a telephone con- 


veisation muy gne evidence to cono- 
borate the person whom lie was with 
l \ who w’uh the actual speakcr.- 
Hanhon v. Gleaner, Ltd., 11925] 

:t D. L. R. 189.- CAN. 

PART V. SECT. 9, SUB-SECT. 4. 

, v (p. 494) i. .] - The rule, that 

| claims against the estate of a deceased 
person require to be corroborate cl bv 
other evidence than that of pltf., 
rule of practice ratliei than of law, A 
is onlj applied when* the onus of pioof 
rests upon pltf., A lias no application 
when* tho onus of proof ol the* tacts 
which determine' the issue oi issues 
involved rests upon the icpiosentat he 
. of the deceused person- Tamar \ Tl 
I Anliam.i v. Treadwell, [19261 N 
| J,. It. 692. — N.Z. 

PART VI. SECT. 1. 

m. Read now* “ 5403b i.” 

n. Read now “ 5403b ii.” 

o. Read now “ 5403b iii.” 

5403b iv. Construction of Ontario | 

Evidence Ad, s. 10 ] — Buttrum v. 
Udell, ri925] 3 D. L. It. 45 ; 57 

O. L. It. 97.— CAN. 

s. For “ Conflict of opinion as to 
value ** read “ Conflxd of opinion — 
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Ihdy of court Conflict of opinion as 
to rut in.” 

si. 1 II w i*. Rain, [19251 

2 D. 1#. K. 918.- CAN. 

s ii. - - - — .1- Where* a ouso iH 

coinpin ated by the int induction oi 
opinion evidence, puitieulailj m eascH 
where t lie* testimony is that of medical 
men, it is the duty of the judge' to 
urn vc at ins own conclusion aftei 
can -fully considering the evidence of 
t tie experts, A it is not enough for him 
to sa>, “I doubt & cannot resolve 
tho doubt because an expert also 
doubts.” — Ren ne'i ' i r. J ’ka'itie ( J 925], 
57 O. Li. It. 233.- CAN. 

PART VI. SECT. 2, SUB-SECT. 1. 

5406 i. II hat vnhussts may bt heard 
— A ar.se. J - A nurse’s evidence, as to 
the physical condition of a < hild, A. her 
opinion as to its sufletings : - Hdd : 
adiiussibh as an expert up to a certain 
pond III J’l.Nhi al v. Mluuii r (1895), 
33 N R. Jt. 91. CAN. 

PART VII. SECT. 4, SUB-SECT. 1. 

r i. County Courts .let. It. S. M., 

1913 (f. 41), s. 138—/ i.f/ict of.\~H. 

Gt DtT, 1 1 927 1 1 1) L. If. 191 ; 36 

Man. J#. R. 178; [1926] 3 W. W. Jf. 
581. CAN. 
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acknowledgment & affidavit were taken & 
sworn. — Be 1* inode (1854), 15 C. B. 449 ; 
2 C. L. R. 1793 ; 23 L. T. O. S. 177 ; 139 
35. It. 500. 

6015. Add. Annotation : — Mentd. Moser v . Amble- 
side U. D. C. (1925), 89 J. P. 118. 

6052a. .] — Anon., No. 6108a, post. 

6053a. No commissioner available.] — Be 

Groom, No. 6066a, post. 

6066a. Notary public — No commissioner avail- 
able.] — The ct. allowed a certificate of 
acknowledgment under Pines & Recoveries 
Act, 1833 (c. 74), s. 84, to be filed under 
s. 85 where the affidavit verifying the cer- 
tificate was sworn before a notary public in 
the Hebrides, as the affidavit on which the 
application was made deposed that there was 
no eomr. of the ct. in the Hebrides or nearer 
than the mainland.— lie Groom (I860), 17 
W. It. 589. 

6081a. .] Hr Street (1815), 2 V. B. 364 ; 

135 K. R. 987. 

6081b. - .j fix p. Stephens (1818), 11 E. T. 
O. N. 152. 


6092a. -.] — Re Crawford (1847), 4 C. B. 

626 ; 136 E. R. 653. 

6096a. Italy — British minister.] — The ct. refused 
to direct the proper officer under Pines & 
Recoveries Act, 1833 (c. 74), to receive & 
file an acknowledgment, where the affidavit 
of verification was sworn before the British 
minister at Florence, it not appearing that 
there was any difficulty in getting it sworn 
before some properly constituted authority 
at that place. — Be Dttnsany (1849), 7 C. B. 
119 ; 137 E. R. 49. 

6108a. .] — The ct. refused to file 

the certificate of the acknowledgment of a 
deed by a married woman resident in America, 
verified by an affidavit made before a notary 
public, without an affidavit that notaries 
public are the proper officers for taking 
affidavits in America, also as to the 
identity of the comrs. — Anon. (1839), 3 Jur. 
125. 

6153. Add. Annotation:-- Mentd. Hunter v. 
Stadtisehc* Hoehseefischerei Gesellscbaft, 
[1925] 2 K. B. 493. 


Part VIII. — Evidence out of Court. 


6239. Add. Annotation Mentd. Be Southcrden, 
Adams v. Southcrden, [1925| P. 177. 

6561a. .] lit Tierney. No. 5873s, ante. 


6604. Add. Annotation : — Mentd. Be Citv Equit- 
able Fire lnsce., [1925] Ch. 407. 


Part XI. — Colonial 

6851. Add. Annotation : Mentd. Republics de 
(Jim! cumin v. Nunez, |1927] 1 K. B. 669. 
6859. Add. A n notation : Mentd. Tallack r. Tallaek 
A: Hrookcnin. |1927] V. 211. 

6864. Add. Annotation : Apld. R. r. Mohcca iich 
(1927), 41 T. 3 4 . R. 4. 

6865. Add. Annotation : Apld. R. r. Moscovifch 
(1927), If T. Ji. R. 4. 

6866. Add. Annotation : Refd. Buerger v. New 
York Ufe Assee, (1927), 96 h. J. K. lb 930. 


and Foreign Law. 

I 6867. Add. Annotation : Refd. Repuhlica de 
Guatemala v. Nunez, LI 927 J 1 K. B. 669. 

6872. Add. Annotations: — Refd. Be Anneslcy, 
Davidson v. Annesley, { 1 926] Ch. 692 ; Buerger 
v. New York Life Assce. (1927), 96 L. J. K. B. 
930. 

6874. Add. Annotation : - Consd. Buerger r. New' 
York Life Assce. (1927), 96 L. ,T. K. B. 930. 

6876a. .] — Pltf. divorced her husband in 

France & made a verbal agreement with 


PART VIII. SECT. 1, SUB-SECT. 5.- F. 

m i. .1— Williams & Williams 

v. Fraser (11)25), 35 11. (\ It, 4M. — 

CAN. 

a i. .)- lie Weingauden, [11)25] 

2 I), h. R. 103(1 ; 5 C. H. It. 000.- CAN. 


PART VIII. SECT. 1, SUB-SECT. 6.- H. 

1 1. JUmss of plaintiff.}- Under 

Supreme Ct. Ord. 37, r. 5 (II. C.). 
pltf. may, on the grounds of Borlous 
illness, obtain leave to imhuc a writ of 
commission to havo his evidence taken 
for U8© on tb© trial before the time for 
appeuranoo baa elapsed. — Kelly r. 
Kni.LV, 110251 1 W. W. R. 332.— CAN. 


PART VIII. SECT. 2, SUB-SECT. 1.— C. 

6523 i. What must tu included — 
Names of vntnes&es.]-- There is no rigid 
rule that such names must b© given m 
the order for the commission.— 
Watkins (J. R.) Co. r. Cai'fkkky. 
[19251 3 1). L. R. 805; [19251 2 

W. W. It. 588. -CAN. 


PART VIII. SECT. 2, SUB-SECT. 1— D. 

6540 i. What must be inserted — 
Names of witnesses .} — There is no rigid 
rule that such names must bo given in 
tho eomminbion. — Watkins (J. R.) 

Co. r. Caffkrky, [1925] 3 D. U. It. 
805 ; 11925) 2 W. W. R. 588.— CAN. 


PART VIII. SECT. 3, SUB-SECT. 2.— A. 

■e. Man be put in by other side .] — 
OaINFKS V. C\N ADI AN NORTHERN RV. 
Co., [1925] 3 1». la. It. 3(iU.— CAN. 


PART VIII. SECT. ♦. 

m i. For use of foreign court. ] — Under 
Foreign Tribunals Evidence Aot, I860, 
the ct. is empowered to order the 
examination of witnesses within its 
jurisdiction, whoso examination is 
applied for by a ct. of oompetont 

i uribdiction in a foreign country. — 
jOrd Advocate, The Petitioner, 
11925) S. C. 568.— SCOT. 
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PART XI. SECT. 1. 

sf. Jurisdiction to order.] — Held: 
oven if it was w Ithin tho power of tho 
ot. to oxamino foreign written law so 
as to ascertain what that law Mas, it 
was always competent, if the ot. con- 
sidered it necessary, to order a proof 
of foreign law, whether written or 
unwritten. — H iggins v. Ewing's Trus- 
tees, [1925] S. C. 440.— SCOT. 

PART XI. SECT. 3. 

6869 vi. .] — The canon 

law r of the Roman Catholic Church is 
foreign law, which must be proved as 
a fact & by the testimony of expert 
witnesses according to tho well-settled 
rules as to proof of foreign lawr. The 
foreign law applicable to a case must 
be taken from tho statement of the 
expert witness as to what the law is, 
& not from text-books or codes 
referred to by him. — O'Callaghan 
v . O'Sullivan, [1925) l I. R. 90. 
— IR. 
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him. ponding the divorce proceedings that 
she would not ask for alimony if he would 
promise to assist her when he should be in a 
osition to do so, unless in the meant ime she 
ad married a wealthy man or had ceased to 
live a chaste life: — Held: (1) the validity 
in French law of such an agreement could not 
be presumed by the judge when the expert 
witnesses as to French law had given no 
evidence on the point ; (2) tho French wit- 
nesses having returned to France after having 
given their testimony, it would not be just 
to allow the pleadings to be amended so as to 
allow further proof of tho French law. — 
Dennistoun v, Dennistoun (1925), (59 

Sol. Jo. 476. 

6887. Add. Annotation : Mentd. Kepublien do 
Guatemala v. Nunez, jl927| 1 K. B. (5159. 

6890. Add. Annotation : — Mentd. N. \ . Kwik l loo 
Tong llandel Maatschappij i. Fmla>, 11927) 
A. V. (504. 

6894. Add. Annotation Mentd. Jebara r. < >t 1 1 »- 
man Bank, [19271 2 K. Ik 251. 


6898. Add. A nnotations : — Refd. Buerger v. New 
York Life Assce. (1927), 00 L. J. K. B. 920. 
Mentd. N. V-. Kwik I Too Tong llandel 
Maatschappij v. Finlay, (1927] A. 0. 604. 

6900. Add. Annotation : -Apld. It. v. Moseovitch 
(1927), 44 T. L. If. 4. 

6907. Add. Annotation : Mentd. RepuMica de 
Guatemala r. Nunez, [J927J 1 K. B. 669. 
6916. Add. Annotation ; Consd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 920. 
6918. Add. Annotation : .1* to (2) Consd. Buerger 

r. New 'S ork Life Vasco. (1927), 96 L. .1. K. B. 
920. 

G923. idd. 1 nnofahons : Refd. Buerger r. New 
York Life Assce. (1927). 96 L. .1. K. B 920. 
Mentd. N. V. Kwik lloo Tong llandel 
Maatschappij v. Finlav, 11927] A. V. (501. 

6928. Add. Annotation : Refd. Buerger v. New 
\ ork Lite Assce. (l<»27), 96 L. J. K. B. 920. 
6951. Add. Annotation Mentd. Macaulay v. 
Gunrant> Trust Go. ot New York (1927), 41 
T. k. It/ 99. 
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EXECUTORS AND ADMINISTRATORS. 

Part I. — The Office of Executor or Administrator. 


165a. Appointment of wife of debtor.) - /*V 

I'mric, Brick r. Pitin-; (J879), 11 Ch. 1). 163 ; 
IS R. J. (’ll. 478 ; 40 1 4 . T. 60S ; 27 VV. It. 
oos,r.7\. 

209a. s. r. \ non. ( 1806 ), i2 Yes. 4 ; I 13 K. JR 2. 
J/HKi/ff/iG/i ' Reid. Urn well r. ({old (JXI2), 11 L. .1. C’h. 272. 


296. ^4dcZ. Annotation : — Refd. Rc City Equitable 
Fire Insce., [1925] Ch. 407. 

427. Add. Citations: — Moore, K. B. 146; sub 
nom. Russel v. Prat, 1 And. 177 ; on appeal 
(1589), 1 Leon. 193, Ex. Ch. 


Part II.- -Probate and Letters of Administration. 


734a. In the f roods of Sekukant 

(1872), 20 \j. T. 009 ; 30 .1. P. 090 ; sub nom. 
Jn the floods o/Seimkant, 20 \V. JR 872. 

774a. S. /*. In the floods of Barber (1880), J1 
P. I). 78 ; 50 [j. T. 891 ; 35 W. H. 80. 

784. Add. Annotation :< — Refd. Pal (ffiand Mnrvvari 
v. Malmnt Ramrup (*ir (1925), 42 T. R. 1R 
159. 

858. Citations : - For “ 34 Oh. D. 177 ” read “ 24 
Oh. 1). 177.” 

911a. Who is — Holder of office appointed 

executor.) When* 1)u* holder of an office has 
Been appointed exor.. the person entitled to 
probate is the holder ot that office, not at 
the time when the will was executed, hut at 
the date of test a, tor’s death. Jn the Eshde of 
Jones (1927), 43 T. R. IR 32 i. 

924a. - .) Ot. of Probate Act, 1857 (c. 77), 

s. 73, confers wide powers on the ct . Under 
it an exor., not willing or competent to take 
probate, may he replaced b\ an adnumst rator 
to be appointed h> the ct., it it shall appear 
to he neeessary or con\ ement hy reason ol 
special circumstances. Mjsieasanee on tie* i 
part ol a-n exor. with regard to the estate ot * 
his testator is a ground tor proceeding under 
tiie sect., even alter the exor. has inter- 
meddled. 

JOxors. had intermeddled \ neglected to 
prove t he w ill. ^ iuul made an agreement w ith 
the umxersal legatee that the will should not 


he ]iroved. Jn passing them over the ct . 
ordered that a rant of administration should 
he made to a third person to be agreed upon 
h> the exors. tV the legatee, or in default to 
be appointed bv the ct. Jn the Estate of 
Pottiuaky, |1927| 1*. 202 ; 90 R. J. P. 94'; 
137 1j. T. 250. 

931. Add. Citation : sub nom. Jn the floods of 
IlETT, 0 J in . 350. 

931a. Failure to prove will. 1 - -Jn the 

Estate of Pottu’Ahy, No. 921a, ante. 

931b. — .1 Where proport > was left to an 

exor. in trust 1 c * 1 * a minor the ct . passed over 
t lie exor. without citation, on prool that 
his interest was ad\erse, that he laid delated 
obtaining probate \ that lie* was unfit, 
although he resided in England K apparently 
was competent A not unwilling to act. 

Jn the floods of Ha\ (1920), 90 R. J. P. 37 ; 
136 R. T. 010. 

A laudation : Refd. tn tin Lstut* of Pottiearv. (49271 I*. 202. 

970. Add. Annotation: Consd. Jn the Estate of 
Musgrove, Hums v. Min hew*. |1927) P. 20 J. 

991. Add. Annotation: Refd. Jn the Estate of 
Musgroxe, Da\ is r. MaxJiew, (1927) l*. 2< 

992. Add. Annotation : Refd. In the Estate of 
Musgroxe. Da\is r. Ma>l»ew, 11927) P. 26 R 

1017. Add. Annotation: Refd. In the Estate oj 
Musgioxe, Davis r. Ma>hew, [I927J P. 26 R 

1019. Add. Annotation : — Generally , Refd. In the 
Estate of Jessop (1924), 132 L. T. 31. 


PART I. SECT. 1. 

s&. Nature of office.) — The office of 
exor. Ik iui administrative appoint meat, 
not a benetit, & a widow who ban been 
appointed oxtnx. under her husband V 
will in not hound to elect between 
accepting the oltieo A: claiming tier 
legal rights.- Smart v. Smaui. [192G] 
S. C. 3112. -SCOT. 

PART I. SECT. 3, SUB-SECT. 2.— 
A. (b). 

»b. Universal legatee - Trust to divide 
brtivern legatee ct 1 ' others.) - A wih 
rouding, “ 1 bequeath all my estate 
to Mrs. S. to he divided equally among 
Mra. S. & her .brothers & sister " • 
UtUt : not to constitute Mrs. S. an 
oxtrix. according to the tenor of the 
will. — lie McMillan, 11925 J 3 \V. W. U. 
581.— CAN. 

PART I. SECT. 9. 

202 i. Jurisdiction to release — Surra - 
gate court.) — A surrogate et. Judge has 
no power to make au order releasing 
exors. “ from their cxorshlp .” — He 
Benton Estate (SuaL.), 119261 _ 

\V. W. It. 186.— CAN. 


01 . - .1 Under the discretionarj 

power given hi in by Tiustee Aet, 
It. S. S., 1 920 (e. 75), s. 71, the judge 
appointed a judicial trustee in place of 
an oxtnx. — Small r. Packard, |192.>J 
1 AA . \\’. J{. 897. — CAN. 

PART I. SECT. 13, SUB-SECT. 2. 

n i. -- - - .] The exor. named 

in a will represents the estate of 
deceased for ail purposes, even before 
probate of the will ih taken out. The 
taking out of probate establishes the 
will from the date of the deatli of 
testator. A: thereby all intermediate 
acts of the exor. in connection with the 
estate uro validated.— - Mlohraj 
KHISILW ClUXDKA IlHATTlCTlARJl 
1 1923). I. L. R. 46 All. 286.— IND. 

PART I. SECT. 15, SUB-SECT. 2. 

sd. On trhom binding — Third part 1 / — 
EstopjMl.) -Where a buyer of goods 
under n conditional sale agreement 
induces a buyer of the same goods from 
him under a similar agreement to 
deliver up tho goods to the exor. dr 
son tort of the original seller in settle- 
ment of his, the first buyer’s claim, he 
will not be allowed, in an action against 
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such second buver, to denv tho 
authority of the exor. de son tort to 
take o\er the goods. Luwon r. 
CUATKH (Susk.h 119261 t 1). L. R. 561 ; 
11 920 J 3 AA. A\ T . lv. 397.— CAN. 

PART II. SECT. 6, SUB-SECT. 1. A. 

n 1 . - .] — Piobute may be 

granted to an extiix., even though 
at the date of testator’s death & of tho 
application she was resident out of the 
Jurisdiction of the ot. — fie A V ALLEN, 
U926J N. Z. L. li. 729. -N.Z. 

PART II. SECT. 6, SUB-SECT. 1.— C. 

r i. Allegation of undue in - 

fluenve.) — An allegation that the ap- 
pointment of a person as exor. under a 
will is invalid A: of no effect because 
sueh person caused or procured the 
will to be written, is insufficient to 
sustain a claim to set aside the appoint - 
meat. — S mith r. Bird (1924), 45 

N. JL. It. 381— S. AF. 


PART II. SECT. 6, SUB-SECT. 5.— B. 

1035 i. 2*roof of contents — Need of 
stringent proof.] — Re PERRY, [1925] 1 
1). L. It. 930 ; 56 O. L. R. 278.— CAN. 
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1044. Add . Annotations : — As to (1) Apld. In the 
Estate of Musgrove, Davis v. Mavliew. [1927} 
P. 201. As to (2) Apld. In the Estate of 
Musgrove, Davis v. MayJicw, [1027] P. 204. 

1164. Add . Annotation : — Consd. In the Estate of 
Plant, Wild v. Plant, [1920] P. 139. 

1191. Add. Annotation -Generally. Refd. Robins 
v. National Trust Do., [1927] A. V. .11.'). 

1271. Add. Annotation : Refd. Robins r. National 
Trust Do., [1927] A. i\ 515. 

1294. Add. Ayinotations : — Refd. In the Estate of 
Musgrove, Davis v. May how , [1927 | P. 201 : 
llobins v. National Trust Do., [1927 [ A. D. 
515. 

1304. Add. Annotations Consd. In tin Estah of 
Musgrove, Davis r. Mayhew, [1927J P. 201. 
Refd. Robins r. National Trust Do., [1927} 
A. D. 515. 

1317. Add. Annotation : As to (3) Refd. In tin j 

Estate oj Musgrove, Da\ is v. Mn>hcw, [1927J I 
P. 201. | 

1318. Add. Annotation : - Refd. In the Estate oj \ 
Musgrove, Davis r. Mayhew, [1927] P. 201. 

1367. Add. Annotation : DIstd. In the Estati of 
Dait», In the Estate of Da a is (1927), 7J Sol. 
Jo. 898. 

1371a. - J In (fa Esialt of Vx IE (1927), 

13 T. E. R. 097 ; sab now. In the Estate oj 
PAIE, In the Estate oj Davis, 71 Sol. Jo. 898. 

1383. Add. Annotation Consd. In the Estate of 
Tod cl, [192GJ P. 173. 

1388a. .] — In the Estate of Todd, No. 

1398a, 2>ost. 

1398a. Wills not independent.] — If testa- 

mentary papers are independent, one dealing 
exclusively with property within the juris- 
diction A the other with property outside it, 
there is no obligation on a party propounding 
the lirst to obtain probate of the second. 
The question is whether the papers are inde- 
pendent or interdependent. 

Testator left two wills, one English, the 
other American ; the latter dealt exclusively 
with property outside the English jurisdiction, 
but the two documents were interdependent 
with regard to the residue, which was liable 
for English estate duty. The exors. ol the 
two wills were different persons. Testator 
had expressly directed that the American 
will should be “ probated ” in America : — 
Held: (1) the two wills A a codicil to the 
English will should all be proved in England ; 
(2) the document to be retained in the 
English Probate Registry as evidence of the 
testamentary act oi making the American 
will should be an examined A scaled copy of 
that will, A after probate the original 
American will should be handed out to the 
exors. named therein for probate in America. 
— In the Estate of Todd, [192b] P. 173 ; 95 
L. J. P. 105 ; 135 L. T. 381 ; 42 T. L. R. 
515 ; 70 Sol. Jo. 071. 

1410a. .] — In the Estate oj Todd, No. 1398a, 

ante. 


1431a. Where minority interest.] — He Herbert, 
No. 1883a, post. 

1431b. .] — Under Jud. (Donsolidation) Act, 

1925 (c. 19), ss. 100 (1) A 102 (1), the ct. 
cannot make a grant, of administration to less 
than tw'o individuals, when it is aware that 
there is a minority interest. — Ee White 
(1927), 90 L. J. P. 157 ; 43 T. B. R. 729 ; 71 
Sol. Jo. 003, D. A. 

1474. Add. Annotation: Refd. He Rower Wil- 
liams, Ex p. Trustee, [1927] 1 Dh. 411. 

1485. Add. Annotation : Refd. Ormond Invest- 
ment Do. v. Betts, [1927|2 K. B. 320. 

1502. Add. Annotation : Mentd. Nahesen (or von 
Bornng) e. Austnan Proper! \ Administrator, 
|1927| A. D. Oil. 

1508. Add. Annotation : --Refd. A.-G. for Alberta 
v. Dook, [1920] A. D. 4 14. 

1509. Add. Annotation Reid. A.-G. for Alberta 
r. Cook, [19201 A. D. 411. 

1510. For “ Protection order under Summary 

Jurisdiction (Married Women) Act, 1895 
(c. 39) — Whether citation of husband neces- 
sary ” read 4 * Separation order under 

Summary Jurisdiction (Married Women) Act, 
1895 (c. 39) — Whether citation of husband 
necessary .’ 9 

1566. Add. Annotation : -Refd. A.-G for Alberta 
r. Dook, [1920J A. D. 411. 

1656. Add. Annotation : Refd. A.-G. lor Ontario 
e. Mi Bean Gold Minos, |1927[ A. ( '. 185. 

1774. Add. Annotation : Refd. He White (1927), 
90 B. J. P. 157. 

1785. Add. Annotation : Reid. In the Estate of 
Potticai j , [ 1927} J*. 292. 

1883a. During minority.! — Jud. (Consolida- 

tion Act, 1925 (e. 49), b. 100 (I ), directs that 
either a trust corpn., witli or without an 
individual, or not Jess than two individuals, 
shall take a grant of administration in the* 
ease ol an interest in the estate during 
minority ol the party interested; but this 
provision must be read subject to the modifi- 
cation of sect. 102 (1), namely, that the ct. 
in the case* of insolvency is to have a discretion 
to grant ad mi lustration to some person other 
than those interested in the residue. Under 
tiie latter sect, it is competent for the ct., even 
during a minority, to appoint a creditor to be 
a single administrator, as it could formerly 
have done under Dt. of Probate Act, 1857 
(e. 77), s. 73.- Re Herbert, [1920J P. 109 ; 
sub 7iom. In the Goods oj Herbert, 95 
Jj. J. P. 53 ; 135 h. T. 123 ; 42 T. L. R. 409. 

Annotation •— Consd. 10 While (1927), 1.5 T. L. 15. 72!). 

Trust estate vested in tenant for life — 
Settled Land Act, 1925 (c. 18).]— Where 
testator, dying in 1897, appointed his wife A. 
sole extrix. A devised to her lor lile all Ins 
real estate witli remainder to U. in ice simple 
absolutely, A A. died in Eeb. 1920, intestate 
A a widow, leaving no statutory next of kin 
A no trustees for the purposes of the above 
Act were ever appointed Held : li. was 


PART II. SECT. 6, SUB-SECT. 8.— B. , 

1053 i. Wherever ground for 

suspicion.] — Howie v. Chattekton, 
[1*J20J N. Z. L. it. 505— N.Z. 


PART II. SECT. 11, SUB-SECT. 4.— B. 

sk. To attorney of executors.] — 
lie Bullen (Deceased) (1926), 37 

J.8. 


B. D. n. 210.— CAN. 

PART II. SECT. 11, SUB-SECT. 4.— C. 

1447 li. .J — In tho abseneo 

of special circumstances, u solo 
administrator should bo appointed to 
tho estate of deceased, rather than 
joint administrators, even when the 
claimants are equal in degree of 
kindred to dcoeased. — S toney v. 
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, Htoney (1923), I. h. it. 2 Pat. 508.— 

IND. 

PART II. SECT. 11, SUB-SECT. 4. M. 

»m. -conoid .] — A poison who lias 
been convicted o t felony, be has served 
his sentence, is in the same position 
as if pardoned, & can bo appointed 
administrator . — In the Goods o) Cole- 
man, [1920] 1. It. 327.— IR. 
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entitled under Jud. (Consolidation) Act, 
1925 (c. 49), s. 165 (L), to a grant of limited 
administration in respect of such real estate. 
— lie Dalley (1926), 136 L. T. 223 ; 70 Sol. 
Jo. 839. 

2585b. Property subject to life tenancy — Settled 
Land Act, 1925 (c. 18), s. 20 (1) — Law of 
Property Act, 1925 (c. 20), Sched. I., Part II., 
para. 6 (c).] — In the Estate of James (1926), 
162 L. T. Jo. 408. 

2744a. Threatened breach— Surety entitled to apply 
to court — For relief by way of indemnity 
against liability under bond.] — Harris v . 
Griffith (1927), 71 Sol. Jo. 897. 

2877. Adel. Annotation : — Refd. Ormond Invest- 
ment Co. v. Betts, [1927 J 2 K. B. 326. 

2911. Add, Annotation : — Refd. Hoy stead v . Taxa- 
tion Comr., [1926] A. C. 155. 

2979a. Twenty years after death of testator.] — 

Administration revoked. — In the Estate of 
Musukovk, Davis v. Mayhkw, 1 1 927 1 1\ 264 ; 
96 L. J. P. 140 ; 137 L. T. 612 ; 43 T. L. It. 
648 ; 71 Sol. Jo. 512, (J. A. 

3125. Add, Annotation : — Consd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

3126. Add. Annotation : — Apld. In the Estate of I 
Plant, Wild v. Plant, [1926] P. 139. 

3127. Add. Annotation : — Consd. In the Estate oj I 
Plant, Wild v. Plant, [1926] P. 139. 

3127a. .] — The proviso to B. S. O., Ord. 05, 

r. 1, that nothing in that rule contained shall 
deprive an exor. who has not unreasonably 
instituted or carried on or resisted any pro- 
ceedings, of any right to costs out of a par- 
ticular (‘stale or fund to which he would be 
entitled according to the rules theretofore 
acted upon in the Chancery Div., governs 
the case of hare exors. who reasonably pro- 
pound a will & codicil, even if, though the 
will is pronounced for, the codicil is pro- 


nounced against. The position of such exors. 
differs from that of persons named as exors. 
in a testamentary paper which they un- 
successfully propound. Having established 
the validity of the will, & made good their 
position as testator’s exors., they are entitled 
to their costs of the litigation out of the 
estate as between soir. & client, & can be 
deprived of that light, which rests sub- 
stantially upon contract, only if they have 
acted culpably or unreasonably. Until that 
has been established, their costs are not in 
the discretion of the ct., & notwithstanding 
Jud. Act, 1873 (c. 66), s. 49, repealed & re- 
enacted by Jud. (Consolidation) Act, 1925 
(c. 49), s. 31 (1) (h), an appeal lies without 
leave from an order condemning them in 
costs or depriving them of costs out of the 
estate. — In the Estate of Pjdant, Wild v. 
Plant, [1926] P. 139 ; sub nom. Re Plant, 
Wild v. Plant, 95 L. J. P. 87 ; 135 L. T. 
238 ; 42 T. L. R. 443 ; 70 Sol. Jo. 605, C. A. 

3163. Add. Annotation : — Apld. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

3164. Add. Annotation: — Apld. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

3175. Add. Annotation: — Apld. In the Estate of 
Plant, Wild v. Plant, [1926] I\ 139. 

3181. Add. Annotation : — Refd. In the Estate of 
Southerden, Adams v . Southerden, [1925] 
P. 177. 

3303. Add. Annotation: — Refd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

3312. Add. Annotation: — Consd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

3315. Add. Annotation : — Distd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

3487. Add. Annotation Refd. Capron v. Capron, 
[1927] P.213. 


Part III. — Interest of Representative in Deceased’s Property. 


3509. Add. Annotation : — Refd. Toates v. Toates, 
[1926] 2 K. B. 30. 

3543. Add. Annotation : As to (2) Refd. Re 
Matbieson, [1927] 1 Ch. 283. 

3575. Add. Annotation :— Mentd. Torbay Hotel v. 
Jenkins, [ I927J 2 Ch. 225. 


3611. Add. Anyiotation : — Mentd. Savil v. Roberts 
(1698), 1 Salk. 13. 

3655. Add. Annotation : — Refd. Re Portman (No. 
2), [1925] Ch 294. 

3658. Add. Annotations ; — Refd. Price v. Corpn. 
d’Energie do Montmagny, [1927] A. C. 363. 
Mentd. Lord Strathcona S.S. Co. v. Dominion 
Coal Co. (1925), 42 T. L. R. 86. 


PART II. SECT. 15, SUB-SECT. 2.— 
B. (c). 

n !. Probate It, conclusive 

proof of t lie duo execution of the will 
by testator. — C hanihieshw ar Pu\bai> 
Narain Sinuh u. Bishehhwah Pratap 
Narain Sinuh (1926), 1. L. It. 5 Pat. 
777.— IND. 

PART II. SECT. 15, SUB-SECT. 2.— 
B. (e). 

p. Hcvsd. on other grounds, 37 
O. L. R. 41)8. 

PART II. SECT. 16, SUB-SECT. 2.— C. 

sb. As to person entitled — Advocate 
consenting t oithout instructions. ) — Where 
an advocate for one of the parties under 
a misapprehension consented to the 
other party being granted the letters : 
— Held : if such consent was given by 
the advocate without instructions, the 
client might withdraw the consent at 
any time prior to the aotual issue of 
letters. — Kyone Hoe Tsee v. Kyon 


Soon S us (1925), 1. L. It. 3 lian. 261. 

-IND. 


PART II. SECT. 19. 

sg. Duty of registrar — Supreme Court 
of New /Zealand .] — Where letter" of 
administration have been duly granted 
in England & are produced to the 
registrar of the Supreme Ct. of New 
Zealand, & a copy thereof left with 
him, the registrar is bound under 
Administration Act, 1908, s. 43, to 
resoal letters of administration, & 
there is no need of on application to 
the ct., for the ct. has no discretion in 
the matter. In the ubsenoc of fraud in 
the will or by the administrator the 
et. has no power to set wide such 
rescaling . — He Willoox, [1925] N. Z. 
L. It. 525.— N.Z. 


PART II. SECT. 20, SUB-SECT. 3.— 
A. (b). 


3187 iv. .1 — Testator, 87 years 

old, executed a will, & probate was 
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opposed on the grounds of want of 
testamentary capacity & undue in- 
fluence. The ct. pronounced in 
favour of the will, but only after much 
consideration. .Much of the evidence 
was not available to the caveators, & 
the ct. considered they were amply 
justified in opposing the will : — Held : 
the caveators should be relieved of the 
Public Trusteed costs, but should not 
bo granted costs out of the estate. — 
He Paterson (Deceased), 11 924] N. 
Z. L. It. 441.— N.Z. 


PART II. SECT. 21, SUB-SECT. 10. 
sk. Jurisdiction of court — To alter 
previous order .] — In addition to its 
powers under Succession Act, s. 234, 
& Probate & Administration Act, 
s. 50, the ct. has power in review to 
alter its previous order in contested 
proceedings for the grant of probate 
or letters of administration. — -kyone 
Hoe Tsee v. Kyon Soon Sun (1925), 
I. L. R. 3 Ran. 261.— IND. 
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3687a. .] — Appleton v. Doily (1609), Yelv. 

136 ; 80 E. R. 91. 

Annotations: — Retd. Shuttleworth v. Garnett (1688), 
Carth. 90 ; Hudson v. Jones (1706), 1 Balk. 00. 

3699. Add. Annotation Retd. He Bower Wil- 
liams, Ex p. Trustee, [1927] 1 Oh. 4.41. 

3702. Add. Annotation Folld. Re Bower 
Williams, Ex p. Trustee, [1927] 1 Ch. 441. 


3818a. .] — The effect of Land Transfer Art, 

1897 (c. 65), ss. 1 & 2, is to impose an “ express 
trust ** within Jud. Act, 1873 (c. 66), s. 25 (2), 
on the personal representatives of deceased 
in respect of real estate, & so to prevent Real 
Property Limitation Act, 1874 (c. 57), from 
running in their favour. — Toates v. Toates, 
[1920] 2 K. B. 30 ; 95 L. J. K. B. 526 ; 135 
L. T. 25 ; 90 J. P. 103, D. C. 


Part IV. — Duties 

8899. Add. Annotation : — As to (2) Consd. Re City 
Equitable Fire Insce., [1925] Ch. 407. 

3Q09a. — — .] — Hudson v. JVtAimN (1726), 

2 Eq. Cas. Abr. 461 ; 22 E. R. 393. 

4021 .Add. Annotation As to (2) Refd. Rc 
Matliieson, [1927] 1 Ch. 283. 

4154a. Solicitor entitled to payment of testa- 
mentary charges not paid by deceased 
executor.] — Tanner v. Carter (1856), 25 
L. J. Ch. 664 ; 27 L. T. O. S. 195 ; 2 ,lur. 
N. S. 413 ; 1 W. R. 533. 

4210a. .]— A judgment was signed 

in 1854, but was not registered till after the 
death of (lie judgment debtor in 1862:— 
Held : the judgment had no preference over 
simple contract debts against the estate ol 
the judgment debtor. — K emp v. Waddinu- 
iiam (1S66), L. R. 1 Q. B. 355 ; 7 B. & S. 301 ; 
35 L. J. Q. B. 114; 13 L. T. 709 ; 14 W. It. 
390. 

4225. Delete the cross-ref crcnce immediately pre- 
ceding this case. 


of Representative. 

4546. Add. Annotation Generally , Mentd. Re 
Wait, [1927] 1 Ch. 606. 

4591. Add. Ayinotulion : — Consd. Rc Quintin Dick, 
Cloncurry v. Fenton, [1926] Ch. 992. 

4630. Add. Annotation : — Consd. Re City Equit- 
able Fire Insce., [1926] Ch. 407. 

4653. Add. Annotation : — Refd. Herbert v. T. R. 
Cornrs., I. It. Coinrs. v. Herbert (1925), 9 
Tax Cas. 593. 

4687a. Advances by co-legatees barred by 

Statute of Limitations - Not Interest on such 
advances.J — Poole v . Poole (1871), 7 (Mi. 
App. 17 ; 25 L. T. 771 ; 20 W. U. 133, L. JJ. 

Annotations : — Consd. 7»V Room, Roes v. George (18HI). 17 
Ch. D. 701. Refd. Hi Milnes, Millies v. Bhirwin (18S5), 
53 L. T. 531. 

4753. After this case add Sale of legacy to 
executor In return tor annuity —Validity of 
transaction.] - See Fraudulent A Voidable 
CoNVEYANt es, No. 895a, post.” 

4763a. — .] - Re Lyman’s Trust A 

Trustee Relief Amendment Act, I860 

(I860), 2 L. T. 662. 


PART IV. SECT. 1, SUB-SECT. 3.— 
B. (e). 

n i. 1 — Where a will tlucilh 

that the proceeds of soles of propnty 
of the estate shall be deposit* rl in a 
rharteiod bank, such piocoeds canuot 
be otherwise Invested except bv con- 
sent of all persons interested — lit 
\Va i i BJR&p 11925] 2 W. W. It. 557. - 
CAN. 


PART IV. SECT. 2, SUB-SECT. 3.— A. 

p j, Prtlerrtd to mortgagee of 

property devised beneficially to cxet utoi . J 
— Re Poultbortk (Ont.), 11926] 2 
D. L. It. 739 ; 7 C. B. It. 505.— CAN. 


PART IV. SECT. 2, SUB-SECT. 3.— B. 

4-162 i. Simple contract debt dut to the 
Crown — Priority over specialty & simps 
contract debts due to subject. j — A debt 
incurred by the purchase of wheat 
from the Minister of Apiculture, 
under Wheat Marketing Acts, is a 
Crown debt, & should be paid in priority 
to all othor debts of intestate. — Rc 
McMahon, Lawson v. Intestate 
Estatfb Curator, [1921] V. L. It. 
549.— AUS. 


PART IV. SECT. 2, SUB-SECT. 3.— 
C. (a). 

4167 I. Priority over specialty dr 
simple contract debts.] — In the admini- 
stration of assets, a judgment obtained 
against deceased is entitled to priority 
over simple contract & specialty 
creditors, but it is essential to the 
judgment that it should have been 
dockoted.— F rontknac Loan Co. v. 
Mohick (1886), 3 Man. L. It. 462. — 
CAN. 


PART IV. SECT. 2, SUB-SECT. 3.— 
C. (c). 

4206 i. Against deceased .] — Frontk- 


nvo Loan Co. v. Morlce, No. 4167 l., 

ante . — CAN. 

PART IV. SECT. 3, SUB-SECT. 1. 

bl. 1'utwe liability contingent — 
Rights of (jneator to distribute risidue.] 
— Mho father of a paupei lunatic 
daughter, who had becoinr eliaigeable 
to the purish council, adrmJRd Ins 
liability to aliment her, A dud in 
testuto. The son, as exor., divided 
the eHtate, which was movable, 
equally between himself A hi» sislrr. 
At the (late ol division the daughtri’s 
share had not been exhausted by the 
cost of her maintenance since Ins 
death: — lltld: an any claim tin re 
might bo against the rest of the estate 
for aliment was meiely contingent, the 
exor. was not bound to retain the 
remaining share of the estate to meet 
that claim. — EmNBmtoTT Parish 
Council v. Coupfr, [1924] fe. C. 139. — 
SCOT. 

PART IV. SECT. 5, SUB-SECT. 4.— C. 

sm. Discretion gimn by uill ] A will 
contained a bequest (paia. 5) to pitl 
of $300 per annum dumig his lib 
time, “ to bo paid as soon as the 
finances of my estate will peimit my 
exors. to do so.*’ By para. 7 testatrix 
directed that “ it shall not be incum- 
bent to pay any bequest until three 
years after my decease, & my husband, 
& any other exors. after bis death, 
shall decide when the amounts shall be 
paid A in what amounts from time to 
time.” By para. 12 testatrix autho- 
rised her exor*. ” at any time to with 
bold any payment of legacj or bequest 
until such time as they mav consider 
it advisable to make same ” : — Held : 
nothing in paras. 5 A 7 authorised deft, 
to withhold payment of pltf.’s legacy ; 
& the discretion given by para. 12 did 
not put deft, in a position to violate 
deliberately the terms of the will. 


The disorr tion wiih one to be reasonably 
oveioisod - hi \m<m k v . J'uaii (1925), 
57 (>. L H. 27 S. — CAN. 

PART IV. SECT. 5, SUB-SECT. 4.- D. 

4683 i. (Jut oj ii hat Jurats payabh | 

Mr statin by his will (iiicrlrd Iun i\oih. 
“to pay to tin legatir* mentioned in 
the will of nn late wift amounting m 
all to $20 0(10, whirl) sum i- lepit 
s< nted b\ bonds in u “((Main bunk ” 
rn u p.urrl si paiatr from mv own 
sr emit lr h “ . — lti Id tlir lr gueh s weio 
to hr tnutrd as h gueir s Horn tr stator, 
puvtibh out of that portion oi his estate 
rainuiikrrl in thr way mdieatr d — Rt 
LvrtllAU (1924), 56 O. L It. 137 — 
CAN. 

PART IV. SECT. 5, SUB-SECT. 5.- 
B. (a). 

4785 vn. - - ~.]—lt( J)aly, 

ri92«J 1 D. L. it. 822, 58 O. L. It. 
301. -CAN. 

4765 vin. 1 — Testator dir d 

in 1888, A legacies became pavnbh in 
1890. His estate was heuvilj insolvent, 
A the last of the debts was not finally 
discharged until 1919 From that dut o 
the trustees accumulated funds until 
1924, when they brought an arliori of 
multiplepoinrling A exoneration for 
distribution of the estate — Held: 
(1) while us a general rule mtr rest was 
allowed upon legacies from the death 
of testator oi from the prescribed date 
of payment, there was no absolute 
rule compelling the ct in all cat.es to 
allow such Interest, the general rule 
being displaced if circumstances hhowed 
it to bo inapplicable ; (2) the general 
legatees were not entitled to Interest 
on their legacies from 1890 to 1919, 
in respect that, owing to the Insolvency 
of the estate during that period, there 
was no asset realisable to meet the 
legacies nor any interest -boaring sub- 
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4860a. .] — The cfc. has power where 

realisation has been postponed for the benefit 
of the residuary legatees to direct that a 
legatee should be paid, not £4 per cent, under 
R. S. C., Ord. 65, r. 64, but £5 per cent, as 
from one year from the death of testator 
upon the legacy moneys . — Re Brinton, 
Brinton v . Preen (1923), 67 jSol. Jo. 
704. 

4910. Add. Annotation:- Refd. Jones v. Wright 
(1927), 44 T. L. It. 128. 

4953. Add. Annotation : — Refd. Itc Whitrod, Bur- 
rows v . Base, [1926] Oh. 118. 

5072. Add. Annotation: — As to (1) Refd. Re 
Pennington & Owen, [1926] Ch. 825. 

5079. Add. Annotation : — Dlstd. Re Pennington & 
Owen, [1925] Ch. 826. 

5202. Add. Annotation : — Refd. He Griffiths, Jones 
v. Jenkins, [1926] Ch. 4007. 

5240a. - — - .] — Testator bequeathed sums 

of slock to his grandchildren, to be paid to 
them oti attaining twenty-one, with benefit | 
>1 survivorship to those attaining that 
hut in case* the> should all die under twenty - 
one, then he willed the interest arising from i 
such sums to their father for life, with ' 
leinaimler over: —Held : the grandchildren 
w'i re entitled during their minority to have 
the interest arising from their legacies applied 
towards Iheir maintenance. Bonny v. 
Dawks (1830), 1 Keen, 362 ; 6 H. J. Oh. 145 ; 
IS |$. It. 316. 

AunolaUans ■ Refd. lost i hr v. Allen (1811), f» Time, 573 ; 
Dunlins r Wolfe Murray (I86‘l), 1 Hem. tc J\l. 42 j ; Jit 
.1 Wilkin's Trusts (1881). 60 b. T. 200. 

5273a. Whether Infant entitled to whole of income.] 

Testator, standing at loro parent ts. gave 
to trustees a legacy ol £1,006, on trust to 
pay it to A., on his attaining tw T ent>-one. 
lie authorised them to raise it by mtge. of 
his real (‘slates, \ out ot the money thereby 
bequeathed, to raise such sum, not exceeding 
the interest at 4 per rent, ol tin* expectant 
portion, as to them should seem sufficient 
tor maintenance* : lldd : the legatee, dining 
minority, was entitled to maintenance only, 
«V not to the whole amount ot interest on the 
legat y . Rudi.k r. W innali, ( IS 19), 12 Bcav. 
357 ; IS I j. J. Ch. 469 ; 11 h. T. O. S. 325 ; 
13 Jur. 737 ; 50 K. R. 1098. 

.iHiintahons : Refd. 10 House’s Estate (18V2), I) Hare. 610. 
Mentd. JO 1 loose , Emiiis r Williamson (18S0), 17 Ch. L). 
<i9h. 

5331. Add. Annotation : — Refd. Re Whitrod, Bur- 
rows v. Base*, | L920J Ch. 118. 

5334. Add. Annotation : — Refd. Re Whitrod, Bur- 
rows r. Base, [1926] Ch. 118. 

5335. Add. Annotation : — Apld. Rc Whitrod, Bur- 
rows v. Bax (1925), 70 Sol. Jo. 209. 


5337. Add. Annotation : — Refd. Re Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 

5340a. .] — Testator left bis property on trust 

for sale & realisation, & thereafter gave & 
bequeathed one-tenth part to A., two-tenth 
parts to C.’s children, & the rest in tenth & 
twentieth parts to specific objects in a 
similar manner, & “to K. £30, to L. £40, to 
Nonconformist Ministers of 1). the residue 
in equal shares ” : — Held : the will must be 
read as though after disposing of nine-tenths 
of his residiiary estate he directed the 
remaining tenth, charged with the tw r o sums 
as therein provided, to be divided among the 
ministers, <fc there w r as an intestacy as to the 
undivided aliquot shares of persons who 
predeceased testator. — Re Whitrod, Bur- 
rows v. Base, [192C] Ch. 118; 95 L. J. Ch. 
205; 131 L. T. 627 ; 70 Sol. Jo. 209. 

5341. Add. Annotation : — Refd. Re Whitrod, Bur- 
row’s v. Base, [1926] Ch. 118. 

5354. Add. Annotations : — Consd. Baker v. Arclier- 
Shee, [1927] A. C. 844. Refd. Herbert v. 
1. K. Comrs.. I. It. Comrs. v . Herbert (1925), 
9 Tax Cas. 593. 

5358. Add. Annotation : —Refd. Re Olelham, Olel- 
liam v. Myles (1927), 71 Sol. Jo. 491. 

5363a. Gross or net amount.] — In 

applying the rule in Allhusen v. Whilfcll, 
No. 5358, ant<\ the income of the estate 
should be calculated, not on the basis of the 
gross amount roceiv eel, but at the* net amount 
oft or deduction of tax.— Re Oldham, Oldiiam 
l\ Myles (1927), 71 Sol. Jo. 491. 

5373. Add. Annotations : — Consd. Rc Barratt, 
National Provincial Bank v. Barratt, [1925] 
Ch. 550 ; Re Corelli (1925), 69 Sol. Jo. 525. 
Apld. Re Trollope's Will Trusts, Public Trustee 
r. Trollope, [1927] 1 Ch. 596. Refd. Re 
Brooker, Brooker v. Brooker (1926), 70 Sol. 
Je>. 526. 

5407. Add. Annotation : — Apld. I. It.* Comrs. r. 
Hoc. fe>r Relief of Widows A Orphans ol 
Medical Men, 1. R. Comrs. r. Medical Charit- 
able Hoc. fe>r West Riding of Yorkshire 
(1926), 136 D. T. 60. 

5411. Add. Annotation : Refd. Re Jones, Johnson 
r. A.-G. (1925), 133 B. T. 601. 

5423a. .]— By his will dated Jan. 27, 1913, 

testator appointe»d his wile M. & pltf. J. to be 
his t*xors., & after directing them to pay his 
debts & funeral testamentary expenses, 
bequeathed all his e*state & effects, real & 
personal, which he might die possessed of, to 
iiis write M. absolutely. M. predeceased testa- 
ten* & elied on Aug. 14, 1919. Testator died on 
Dec. 30, 1920, leaving real & personal pro- 
perty, but no heir-at-law or next of kin : — 


jeet , (6) then* was no absolute* mlc 

to tin* c fleet that the rate of legal 
inteiest should la 5 jar cent., the lute 
ot interest being m e\ei> ease for the 
discretion of the et. in the narticnlai 
oncumstaneos.-- W apoullV Tiu sifts 
r. Chaw ford, 11926] S. C. 654. — SCOT. 


PART IV. SECT. 6, SUB-SECT. 5.— 
B. (d). 

4827 iii. . 1 — In dotei mining 

the* right of legatees to inteiest upon 
legacies the payment of which is post- 
poneei for u dolliiitc period by tlie will, 
the mere dire'ction of bueh postponc- 
meut will not of itself alter the date 
from which intereht is to run, & 
testator’s reasons for such postpone- 
ment may be taken into consideration. 


If payment was delated m oidei 
thereby to benefit a icMeluary legatees 
them, m the absence of a direction to 
tho e'ontrury. ne> interest upon such 
postponed legacies wemlel be payable 
befuio the expiration of the prescribed 
period. But whore tho postponement 
was iutended primarily to enable tho 
exore. to colle*ct realibc the assets, 
the postponed legacies would euiry 
interest from such a time after the e*nd 
of tho “ exors.’ ye*ar ” as the exors. 
had in hand re*olised assets which 
could rightfully bo applied to the pay- 
ment of such legacies. — M oktlth v. 
Williamson, [1926] N. Z. L. It. 39. — 
N.Z. 

PART IV. SECT. 5, SUB-SECT. 5— C. 

4S68 i. When more than 4 per cent. 
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aUowtd — Special circumstances .] — 
Waddell’s Thus i’kf.-i r . Crawiord, 
No. 4765 Aui, unit.— SCOT. 

PART IV. SECT. 6, SUB-SECT. 1.— A. 

sn. Law-ayenVs business bcoJes .] — 
A law -agent directed his exorb. to 
convey the residue of his estate to a 
residuary legatee. The uxors. con- 
voyed the* residue, with the exception 
of doceasod’s business books, w’hich 
they retained on the ground that it 
would be a breach of confidentiality 
towards deceased's clients if they were 
to hand them over. In an action by 
the residuary legatee for delivery of 
tho books : — Held : pursuer was en- 
titled to delivery. — Robertson t>. 
Robertson’s Executors, [1925 J S. C. 
606.— SCOT. 
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Held : there was in the will an obvious 
indication of an intention by testator that 
the exor. was not to take beneficially. lie 
was in the position of a trustee, A on failure 
of a cestui que trust the beneficial interest in 
the personal estate vested in the Crown as 
bona vacantia. — Re Jones, Johnson v. A.-G., 
[1925] Ch. 340 ; 94 L. J. Oh. 341 ; 133 

L. T. 001 ; 69 Sol. Jo. 460. 

5440. Add. Annotation : — Mentd. Re Cassel, Public 
Trustee v. Mountbatten, [1920] Ch. 358. 

5466. Add. A nnotation Consd. lie Folder, Ford or 
v. Forder (1927), 137 L. T. 538. 

5540. Add D. Mellersh v . Bridger, Smith r. 
Bridger, (1853), 17 Jur. 908. 

5556. Add. Annotation : — Mentd. Rc Hardyman, 
Teesdale v. McClintock, [1925] Ch. 287. 

5594. Add. Annotation : — Apld. Re Fegan, Fegan 
v. Fegan (1927), 71 Sol. Jo. 866. 

5594a. Direction in will for payment of “ money 
secured on mortgage 99 out of residue— Balance 
of unpaid purchase-money.] — Testator, who 
at the date of his will in 1912 was the owner 
of several freehold properties, one of w inch 
was subject to a nitge. A of leasehold A other 
personal estates gave A bequeathed all the 
freehold A leasehold properties of which he 
might die possessed upon trusts in favour of 
certain of his grandchildren A, great -grand- 
children, A the residue of his estate upon 
trust for sale A conversion ; he then directed 
that his trustees should out of the money 
thereby produced pay ( inter alia) his debts A * 
legacies, A should out of the residue of such 
money pay A discharge “ any sum of money 
secured on mtge. of any of my freehold 
properties,” A should stand possessed of the 
residue of such money in trust to divide same 
as therein mentioned. After the date of his 
w ill testator paid off the mtge. A took a 
reconveyance of the mortgaged property. 
Shortly betore his death, m Juno A Oct. 
1917, t estator contracted to purchase certain 
freehold properties in respect of which he 
paid deposits, leaving baJanees ol the 
purchase-money owing to the respective 
vendors. On Dec. 23, 1917, testator made a 
final codicil, by which, after revoking the 
appointment, of one of his exors. A bequeath- 
ing a legacy, he confirmed his will in all other 
respects. Testator died on Dec. 26, 1917, 
without having completed the purchases or 
paid the balances of the purchase-money, A 
shortly atter his death his exors. completed 
the purchases A paid the balances of the 
purchase-money ; whereupon the question 
arose whether, as between the persons claim- 
ing under testator’s will, those balances 


ought to be borne by the freehold properties 
of testator in respect of which same were 
payable, or ought to be satisfied out of his 
residuary estate : — Held : (1) inasmuch as a 
vendor’s lien for unpaid purchase-money 
differs essentially from a mtge., even in the 
modern A wider sen so of that term, upon the 
i rue construction of the will in the absence of 
any context enlarging the meaning of the 
term “ mtge.,” the balances of the unpaid 
purchase-money owing at testator’s death 
were not “ sums of money secured on mtge.,” 
A no contrary intention was signified by the 
direction in the will to pay A discharge such 
sums out of testator’s residuary estate, so as 
to exclude the operation of 1854 Act, which 
hv virtue of 1867 Act, s. 2, extends to a 
vendor's lien for unpaid purchase-money ; 
with the result that the balances in question 
ought to be borne by A satisfied out of the 
freehold properties in respect of which same 
were payable, A the devisees thereof wore 
not ent itlod to have those balances discharged 
out of testator's residuary estate ; (2) the 
confirmation of the will by tin* last codicil 
thereto, although executed after the mtge. 
on testator’s freehold property had been 
paid off A after the vendor's lien had arisen, 
had not the effect' of extending the meaning 
of the words “any sums of money secured 
on mtge. of any of m> freehold A leasehold 
properties,” so as to include the balances of 
unpaid purchase-money in question.— Re 
Beiunstkin, Barnett v. Beirnstein, [1925] 
Oi. 12 ; 94 h. J. Ch. 62 ; 132 L. T. 251 
now. Re Bernstein, Barnette. Bernstein, 
69 Sol. Jo. 88. 

(e) After 1925 (Vol. XXIII., p. 495). 

Add the following ease : 

5620a- Special fund for payment of debts 
“ Contrary or other intention ’’—Administra- 
tion of Estates Act, 1925 (c. 23), s. 35.] - The 

provision by testator in Jus w r ill of a special 
lurid, not being any of < he funds mentioned 
in sect. 35 (2) of the above Act, for payment 
of his debts operates as the expression of a 
‘‘contrary or other intention” within the* 
sect., so as to exonerate, as between the 
different persons claiming through testator, 
a personalty fund which at testator's death 
was subject to a mtge. irom the primary 
liability to discharge it ; but the fund is 
only exonerated to the extent that, the 
special fund is available for discharging the 
mtge. debt, A, m so lar as it, is inadequate, 
the mortgaged property remains pnmar*il> 
liable.- Re Fegan, Fegan r. Fegan, [19281 
1 Ch; 45 ; 71 Sol. Jo. 866. 

5692. Add. Annotation Mentd. Re Porter, Porter 
v. Porter, [1925] Ch. 746. 


PART IV. SECT. 7, SUB-SECT. 1.— 
A. (a). 

5425 v. .] —I*, by hie will 

directed that his real property, not 
suecilically dovibed, should be sold 
all the remainder of his pioperty 
realised. Ho also directed that his 
debts, funeral & testamentary ex- 
penses should bo paid, an annuity 
provided for hlB sifter, A that ceitain 
legacies, all charitable save one, should 
be paid : — Held : testator not having 
directed that the proceeds of sule of 


his realty Sc personalty should form a 
mixed fund, the primary fund out of 
which the debts, funeral & testa- 
mentary expenses, the annuity, & the 
legacies should be paid was the pure 
personalty, Sc the realty was only 
charged in aid of the pure personalty 
in so far os it proved insufficient for the 
payment of all charges, except the 
charitable legacies which lapsed as fur 
as the pure personulty proved in- 
sufficient . — Jit Patton, Caughisy v. 
Coi'KlAND, 119251 N. 206.— IR. 


PART IV. SECT. 7, SUB-SECT. 1. 

A (e) ii. 

5511 i. Whether mured Jund primarily 
liable.] Where testator has devised 
his real & personal estates to his exors., 
to sell or convert same into money Sc 
out of the proceeds to pay liiH debts Sc 
legacies, he has ereated a mixed fund 
for the purpose.— Grayson i*. Walsh, 
119261 I J). G. It. 206; T1926J 1 

W. \\ . It. 125 ; 20 Husk. L. It. 288.— 
CAN. 
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Part V. -Powers and Rights of Representative 


6053a. Effect of Administration of Estates Act, 

1925 (c. 23), s. 39 ,]--Re Trollopf/8 Will 
Trusts, Public Trustee v . Trollope, 
(1927] 1 Ch. 590; 90 L. J. Ch. 340; 137 
L. T. 375 ; 71 Hoi. Jo. 310. 

6074a. To pay specialty debt — Mortgage valid 

as against bond— Executor without notice of 
bond.] — Waterloo Insurance Co. v. Hind 
(1802), 1 Now Itep. 01. 

6138a. Effect of Administration of Estates Act, 

1926 (c. 23), s. 39.) — lie Trollope’s Wilj, 
Trusts, Public Trustee v. Trollope, 
11927] 1 Ch. 590; 90 L. J. Ch.‘3t0; 137 
L. T. 375 ; 71 Sol. Jo. 310. 

6341. Add. Annotation : Consd. Jones v. Wright 
(1927), 44 T. L. 11. 128. 

6341a. Charges for work in execution of 

statutory trusts.J — By his will testator 
directed that his trustees should stand 
possessed of certain hereditaments upon 
certain trusts, 6l declared that any exor. 
or trustee of his will, who was a solr. or a 


person engaged in any profession or business, 
might individually, or through his firm, act 
in the course of his profession or business on 
behalf of the exors. & trustees, & charge for 
so doing : — Held : as the land was vested 
in the trustees upon the statutory trusts, 
any exor. or trustee of the will, who was a 
solr. or a person engaged in a profession or 
business, was entitled, under the will, to 
charge for work or business done in the 
execution of the statutory trusts, because such 
work or business would be done on behalf 
of the exors. & trustees . — He Pedlet, 
Wallace v. Wallac e, fl927] 2 Ch. 168 ; 
90 L. J. Ch. 438 ; 137 L. T. 636 ; 71 Sol. Jo. 
583. 

6388a. .] — Leasehold property belonging 

I/O testator, who was original lessee, having 
been directed to be sold 6c the proceeds 
divided: — Held: the exors. were entitled 
to bo indemnified out of the proceeds. — 
Smith v. Smith (1854), 2 Eq. Hep. 727. 


6446a. - — Sale of goodwill of business — 

Solicitation oi customers.] — The rule in 
Trego v. Hunt , [1S90| A. C. 7, extends to a 
vendor’s exor. completing a contract for the 
sale of the goodwill of a business, 6c the exor. 
will be restrained at the suit of the purchaser 
from soliciting customers of the business. — 
Boornk v . Wic ker, 11927] 1 Cli. 0b*7 ; 90 
1 i. J. Ch. 361 ; 137 L. T. 409 ; sub nom. 
Borne v. Wicker, 71 Sol. Jo. 310. 

Annotation : — Refd. Farcy v. Cooper, [19271 2 K. B. 3S4. 

6505. Add. Annotation : — Mentd. Burrell r. Levon 
(1926), 42 T. L. B. 407. 

6526. Add. Annotations : — Mentd. Rawlinson v. 
Amos, (1925) Ch. 90; Houghton v. Nothard, 
Lowe 6c Wills (1927), 44 T. L. R. 70. 

6544. Add. Annotation : — Mentd. Richmond v . 
Savill, [1926] 2 K. B. 530. 

6547. Add. Annotation : — Generally , Mentd. Ponty- 
pridd Grdns. v. Drew, 13 926] 1 K. B. 567. 

6600. Add. Annotation: — Folld. Firman v. Royal, 
[1925] 1 K. B. 681. 

6602. Add. Annotation : — Generally , Mentd. 
Brock! ebank v. R., (1925] 1 K. B. 52. 


Annotation: — Generally , Hefd. Re 
Field, Sanderson v. Young, [1925] Ch. 636. 

6667a. Non-repair by representative.] — In 

debt for rent against an administrator, as 
assignee of the intestate, deft, pleaded, in 
discharge of his liability otherwise than as 
administrator, that the intestate underlet, 
for an unexpiied term, to a tenant who had 
become insolvent & unable to pay rent ; that 
Hie premises were of less \ aluo than the rent, 
viz. of the value of a certain sum, part of 
which deft, had paid to pltf., 6c part towards 
the expense of a party- wall ; that, before the 
rent became due, deft, offered to surrender 
all his interest in the premises to pltf., who 
refused to accept them ; & that he had fully 
administered, etc. Replication ; that the 
premises were of more value than the sum 
mentioned in the plea, viz. of the value of 
the rent ; & that deft, did not offer to 

surrender, etc. Issue thereon : — Held: (1) 
the real value of the premises^ as against deft., 
must be taken to be that wluch it would have 
been if he had not himself committed a breach 
of a covenant to repair in the original lease ; 


Part VI. Liability of Representative 

6610. Add. 


PART V. SECT. 2, SUB-SECT. 1. 
■o. Before death duties paid — 
Where security for payment given .] — 
li. v. Caledonian Insurance Co., 
11924) 2 D. L. 11. 649 ; [1924) S. C. R. 
207. — CAN. 


PART V. SECT. 3, SUB-SECT. 1. 

sa. rower to reduce debt — <£• execute 
quit-claim deed.]— Where testator bad 
agreed to sell land to K., & the exors. 
roduood the purchase price in order to 
keep K. on the land, 6: later gave T., 
from whom testator hod bought the 
land, a quit -claim deed of all their 
interest in the land : — Held : ( 1 ) the 
action of tho exors. in reducing the 
price payable by K. was reasonable & 
proper ; (2) they should not have 

executed tho quit-claim deed without 


applying, under Trustee Act, Tt. S. S., 
1920 (u. 75), s. 61, to a judgo of tho 
King’s Benoh for advice, but, since 
they had acted honestly & in what 
they considered to be tbe best interests 
of the estate, their failure to do so 
should be excused under sect. 44. — 
Lemckr v. Nrwlove (Sask.), [1926] 
4 D. L. It. 293 ; [1926) 2 W. W. R. 
830.— CAN. 


PART V. SECT. 6, SUB-SECT. 1. 

1 (p. 601) i. Under Trustee Aci t 

JR. 8. B. C„ 1924 (c. 262), s. 80 — 
Amount limited to 5 per cent, of gross 
value of estate.] — Re Beckman’s Estate 
(1925), 37 B. C. R. 41.— CAN. 

g (p. 602) i. Not after estate 

properly administered dr accounts 
passed.] — Re Oxenbam, [1925) 2 
D. L. R. 662.— CAN. 
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PART V. SECT. 8. 
sf. To receive payment of lump sum 
for which pension commuted by deceased. ] 
— R. v. MoCorribton, [19263 4 D.L.R. 
1086.— CAN. 


PART V. SECT. 10. 

6438 Hi. .1 — Re Hbwett v. 

Jermyn (1898), 29 O. R. 383.— CAN. 

PART VI. SECT. 2, SUB-SECT. 10.— D. 

6596 i. Matrimonial causes — - 

Order for costs against husband .] — A 
wife, whose husband had died after a 
decree nisi for divorce & before the 
date when it could have been made 
absolute : — Held : not entitled, there 
being no funds in ct., to costs against 
his estate. — Jarvis v. Jarvis, U925) 
2D L. R. 415 ; [1925J 1 W. W. R. 
847.— CAN. 
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(2) the value, as between pltf. & deft., was 
not affected by the insolvency of the under- 
tenant, whose lease also contained a covenant 
to repair with a proviso of re-entry for breach 
& for non-payment of rent- — II ok nidge v. 
Wilson (1810), 11 Ad. & El. 045 ; 3 Ter. & 
Dav. 641 ; 9 E. J. Q. B. 72 ; 113 E. R. 559. 


Annotations : — As to ( 1) Consd. Re Bowes, Strathmore v. 
Vane, Norcliffo’a Claim (1887), 37 Ch. I). 128. Retd. 
Kendall v. Andrcco (1892), 61 L. J. Q. B. 630. Generally, 
Mentd. Hopwoodt?. Whaley (1848), 6 C. B. 744. 


6723. Add. Annotation : — Consd. Firman v . ltoyal, 
[1925] 1 K. B. 681. 


6762. Add. Annotation : — Refd. Re Field, Sander- 
son v. Young, [1925] Ch. 636. 


6911. Add. Annotation : — Apld. Rc Muni on, 
Muni on t\ West, [1927] 1 Ch. 262. 


6922. Add. Annotation : — Consd. Re City Equit- 
able Fire Insce., [1925] Ch. 407. 


7059. Add. Annotation : — Refd. Re Munton, 
Munton v. West, [1927] 1 Ch. 202. 


7163. Add. Annotation : — Consd. Manley v. 
Sartori, [1927] 1 Ch. 157. 


7190a. .] — Exors. must be allowed a reason- 

able time for breaking up testator’s domestic 
establishment discharging his servants. 
Two months : — Jlcld : not to be an unreason- 
able delay, having regard to the circum- 


stances. — FrET.n v. Peckktt (No. 3) (1861), 
29 Beav. 576 ; 9 W. R. 525 ; 51 E. R. 751. 

7190b. — .J — Bkowne v . Collins, No. 6308, 

ante . 

7225a. Assets improperly obtained.] — Where two 
exors. obtained part of the assets improperly, 
by signing joint receipts in favour of each 
other, while they had largo balances in tlieir 
1 land s respectively, the ct. gave interest on 
those sums at live per cent, against both 
exors. — Btck v. Motley (1835), 2 My. & K. 
312 ; 39 E. R. 962 ; sub nom. Beck r. Motley 
4 1,. J. Ch. 63. 

7250a. .] — Where there is a direction in the 

will to accumulate a residue, with which the 
exor. docs not comply, lie must pay interest 
from the expiration of one year after testator’s 
decease* up to the* elate' of tiling the answer. — 
Amiss v. Hall (1857), 3 .lur. N. S. 581. 

Annotation Dbtd. Hi Emmet ’s Estate, Emmet r. Emmet 
(JSKl), 17 Ch. 1). 142. 

7256a. .j Exor. charged with interest 

on divdends eif stork rece*h ed by him, As 
kept at his banker's with his own money 
for a number e>f > ears, instead of bt*ing 
invest eel to accumulat <*. — G godchild v. 
Fentcin (1820), 3 Y. & J. 481 ; 148 E. R. 
1269, Ex. Ch. 

7273a. .] - Gilroy v. Stephens, No. 

7268, ante . 


Part VII. — Actions by and 

7492a. Suit for account of testator’s estate.] — 

Eapso of time will not. of itself bar an e*xor. 
of an exor. of his right to have an ae*eoimt of 
his exor.’s testator’s estate taken, with a 
view to ascertain such exeir.’s liabilities rus an 
accountiug party.— Smith v. O'Grady (1870), 


against Representative. 

E. R. 3 Ik C. 311; 7 Moo. T\ C. C. N. S. 106 ; 
39 E. J. £\ C. 63 : 23 E. T. 476 ; 19 W. It. 
22 ; 17 10. U. 41, L\ C. 

7584. Add. Annotation Refd. Re Forder, Fe»rder 
v. Forder, [1927] 2 Ch. 291. 


Part VIII. — Administration by Court. 

8018. Add. Annotation : — Refd. Hunter v. Stadt- 8228. Add . Annotation : — Mentd. Grant v. Boos, 
ischo Hochseefischerei Gesselschaft, [1925] 2 [1926] A. C. 781. 

K. B. 493. 8270a. Separate sets of trustees of settled 


PART VI. SECT. 4, SUB-SECT. 2, —A. 

o i. .] — A contract made by an 

exor. or administrator on behalf of tho 
estate, but not relating to an obligation 
incurred by testator or intestate, 
roodere him personally liable, oveu 
though It is expressed to be made “ as 
exor,’* or “ as administrator.’* — W alch 

V. NoHDQUIST. [1 926 j 4 1). L. H. 126 ; 
(19261 2 W. W. It. 854 ; 3G Man. L. it. 
46— CAN. 

PART VI. SECT. 6, SUB-SECT. 6.— B. 

■p. Counsel's fee — For general work 
& advice — Not allowed.}— -Re Donor 
Estate, [1925 1 1 D. L. R. 1140 ; (1925 | 
1 W. W. R. 776.— CAN. 

PART VII. SECT. 1, SUB-SECT. 9.— A. 

sq. Liability on failure of appeal — 
Appeal without merit or substance .) — 
Tho costs of an appeal without merit 
or substance taken by a personal 
representative : — field : to be payable 
by sucb representative in bis individual 
capacity. — Strelioff v. First Na- 
tional Bank of Joliet, [19251 2 

W. W. R. 501.— CAN. 


PART VII. SECT. 2, SUB-SECT. 5. - 
B. (a). 

st. Appointment by foreign court .) — 
An exor. or administrator cannot, as a 
genera] rule, bo sued as sucb Jn the ets 
of any State or country other than 
that in which he received his appoint- 
ment. — Goodbcn r MnciiKi.L, [19261 
2 J). L. R. 540 ; [19261 2 W. W. li. 67 ; 
35 Man. L. R. 569.— CAN. 

PART VII. SECT. 2, SUB-SECT. 6.- A. 

p i. Claim for deceased's board 

during lifetime .] — Re Thompson (1926), 
58 N. S. K. 489.— CAN. 

PART VII. SECT. 2, SUB-SECT. 8.— A. 

a i. .] — The proper 

form of judgment against exois. or 
administrators in respect of a liability 
of deceased is for payment in duo 
course of administration, unless there 
is on their part a distinct affirmative 
admission of asoetfl sufficient to pay all 
creditors : upon a judgment for the 
amount recovered to be paid in due 
course of administration it is improper 
to issuo execution. — Re ITextall 


Emi'aik, (1921 J 1 W. W. it. 118; 56 
D. L. it. 710.— CAN. 

PART VII. SECT. 2, SUB-SECT. 9.— A. 

si. Widow's costs of application 

for relief under Devolution of Estates 
Art , R. S S., 1920 (c. 73). s. 24.1 — 
He Mowciienko, [19261 1 D. L. R. 
265 ; [1926] 1 W. W. li. 139 ; 20 Bask. 
L. R. 279.- CAN. 

PART VII. SECT. 2, SUB-SECT. 10.— A. 

7763 i. Garnish ci proceedings — Decree 
in administration suit — Damages re- 
covered by administratrix muter Fatal 
Accidents Act - — Garnishee summons set 
aside .) — McEwan r. Kpkokt (N. W. T.) 
(1906), 4 W. h. It. 325.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 1. 

sv. Share of need of kin — Mortgagee 
of.)— Held: entitled to bring pro- 
ceedings. — S weeney v. Gallagher 
(1888), 22 I. L. T. 82.— IR, 

sw. Assignee of.]— Held : on- 

titled to bring proceedings. — T evlin 
v. GiLflENAN (1901). 36 I. L. T. 35. 
— IR. 
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shares .] — Re Scott, Scott v . Scott (3 926), 
71 Sol. Jo. 430. 

8484a. Valuation of annuity payable under 

payment included.]- - In order to qualify an 
annuitant, to whom a person who died in 
1922 was liable under a judgment by consent 
to pay the annuity, to prove for the value 
thereof in the administration by the ct. of 
flic deceased person’s estaf e, it is sufficient for 
the annuitant to prove, as a laet, that if the 
annuity continues ior the period normally to 
be expected, the estate will not suffice to meet 
the debts A: the annuity in full.- Re Pink, 
Plvjn r. XioiiTiNiiAiiK, 1 1 927 J 1 Oh. 237 ; 
90 L. .1. Ch. 202 ; 130 L. T. 399 ; 70 Sol. Jo. 
1090. 


8494. Add . Annotation : — Mentd. Re City Life 
.Assce. (1925), 42 T. L. R. 45. 

8750. Add. Annotation : — Mentd. Re Hardyman, 
Teesdale v. McClintock, [1925] Ch. 287. 

8793. Add. Annotation : — Generally , Mentd. Re 
Beirnstein, Barnett v. Beirnstein, [1925] Ch. 12. 

8802. Add. Annotation : — As to (2) Refd. In the 
Estate of Plant, Wild v. Plant, [192GJ I\ 139. 

8866. Add. Annotation : — Refd. Re Porter, Porter 
v. Porter, [1925] Ch. 740. 

8891. Add. Annotation : — Consd. In the Estate of 
Plant, Wild p. Plant, [1920] P. 139. 

9014. Add. Annotation : — As to (4) Refd. In the 
Estate of Plant, Wild v. Plant, [1920] P. 139. 


PART VIII. SECT. 5. SUB-SECT. 4.— C. 

n i. Disposal of assets .] — Where 

a creditor or one of the next of kin in- 
stil utoH an administration suit against 
an exor. the institution of the net ion 
or the obtaining of a decree will not 
bring tho doctrine of Us pendens into 
operation. Sc does not deprive tho exor. 
of tho power to dispose of assets, 
uni ohh pit f . lias obtained an order 
appointing a receiver or an injunction 
restraining the exor. from exorcising 
the powers vested in linn. — L ick Lim 


Ma IIock v. Haw Ma Honk (1923), 
1. L. It. 2 I tan. 4.— IND. 

PART VIII. SECT. 7, SUB-SECT. 2.— 
B. (b). 

»y. Insurance policy— Prof ected for 
payment of debts— Under Life Jnsvrancr 
Act , 1908, s. G5.] — Where an insolvent 
estate includes the proceeds of an in- 
surance policy protected for deceused’s 
debts by the above Act, tlio policy 
moneys are liable for all testamentary 
expenses arising in the administration 


Sc realisation thereof ; funeral SC the 
other testamentary expenses are borne 
by the protected policy moneys & the 
remainder of the estate in proportion 
to their value. — Maitland v. Public 
Trustee, H924] N. Z. L. It. 840. — 
N.Z. 

PART VIII. SECT. 8, SUB-SECT. 1.— A. 

8559 ii. Costs of mortgagee’s 

action to realise security & for adminis- 
tration .] — Leonard r. Kellett (1 H91 ), 
27 L. H. Ir. 4 IS.-— IR. 
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Vol. XXIV.— Cases 37—160. 


EXTRADITION AND FUGITIVE 


OFFENDERS. 


Part I. — Extradition to Foreign Countries. 


37. Add . Annotation : — As to (1) Refd. R. v. 
Beebe (1925), 133 L. T. 736. 

126. Add. Annotation:- As to (1) Refd. R. v. 


Brixlon Prison, Ex p. Shure, [1926] 1 l\. 13. 
127. 

127. Add. Annotation : — Consd. R. v. Brixion 
Prison, Ex p. Shure, [1926J 1 K. B. 127. 


Part III. — Surrender between British Dominions inter se 
and the United Kingdom. 

148. Add. Armotation : - As to (1 ) Apprvd. Kobhuza 

IT. v. Miller, [1926] A. (\ 518. 160. Add. Annotation : Refd. (Mimpbell r. Poliak, 

159. Add. Annotation : — Apld. lie Paget , Ex 1 1 927 ] A. V. 732. 

Official Receiver, f 1027 1 2 (Mi. 85. 


I. SECT. 3, SUB-SECT. 3. 

C (a) ii. 

83 iv. .] While the imputed 

offence must be shown to be a crime . 
under the low of the demanding Statu, I 
yet, in dutcrimuing whether there is 
Much evidence of criminality as accord- 
ing to Canadian law would pistil v 
commitment if the crime had I . ^ 

in Canada, regard is to be 

had to the essence of the act charged, 

& extradition is permitted it there 
exists the elements of the imputed 


offenee according to Canadian law. — 
Wakiilnu ro\ Sta'ie v Fi.f.ichek, 
D. L. H. 4 2(5 ; 

\V. It. 508 ; 4G Can. (Mm. Caw. 

sa. For nun law — Mode of proof .] — 
Utah H'iatic v. Jonkh (It) 25), 44 Can. 

( 'rim. Can. 355 ; 11025] 3 W. W. It. 
750.— CAN. 

PART III. SECT. 1, SUB-SECT. 3. 


sk. Not abscondinu from fail .] — 



PART III. SECT. 2, SUB-SECT. 1. 

St. Cancellation of warrant — Juris - 
diction of Jlif/h Court.] -Although Kx- 
tradition Act, 1003, s. 3 5, empowcis 
the Govt, or India be the local Govt, to 
stay proceedings taken under chap. II r 
of the Act be to direct any warrant to bo 
cancelled accused released, tins does 
not oust the jurisdiction of tin* High 
Ct. to Interfere where action has not 
been taken under a valid warrant. — 
Jaipal Uiiaoat v. U. (1021), I. h. It. 
1 Pat. 57. — IND. 
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Cases 29 — 206a. 


English and Empire Digest Supplement. 


FACTORIES AND SHOPS. 


Part I. — Classification and Definitions. 


29. Add. Annotation : — Retd. Skinner v. Breach, 40. 
[1927] 2 K. B. 220. 


Add. Annotation Refd. Skinner v. Broach, 
[1927] 2 K. B. 220. 


Part III. — Accidents 


68. Add . Annotation : - Generally , Refd. Atkinson 
v. L. A N. E. By. (1925), 42 T. L. R. 79. 

71. Add. Annotation : — Refd. Atkinson v. L. & 
N. E. By. (1925), 42 T. L. R. 79. 

76a. Machinery equally safe fenced or un- 

fenced — Overhead shaft. | — Besps. were the 
occupiers of a factory in which was a machine 
driven by a pulley fixed on a horizontal shaft, 
which formed part of the mill gearing. The 
driving belt slipped off the pulley & an 
employee of reaps, attempted to put it back 
while the shaft was running & sustained 
injuries. The shaft At pulley were about 
thirteen feet irom the floor A they were not 
fenced or guarded. In attempting to put 
on the belt the workman stood on a beam 
about seven feet from the floor, & was acting 


contrary to resps.’ instructions. Resps. were 
summoned for not having the shaft fenced, 
but the justices, being of opinion that any 
fence would have been useless owing to the 
shaft being thirteen feet above the ground, 
dismissed the case : — Held : the finding of 
the justices was not equivalent to a finding 
that the shaft was “ in such position or of 
such construction as to be equally safe to 
every person employed or working in the 
factory as it would be if it were securely 
fenced/’ which was the requirement of 1901 
Act, s. 10 (1) (c), A there would have been no 
evidence to support the latter finding. — 
Atkinson v. London A North Eastern Ry. 
Co., [1926] 1 K. B. 313; 95 L. J. K. B. 266; 
134 L. T. 217; 90 .1. P. 17; 42 T. L. R. 79; 
23 L. G. R. 702 ; 28 Cox, C. C. 112, 1). C. 


Part IV. — Dangerous and Unhealthy Industries. 


118. Add. Annotation* : - Refd. Hamilton v. 
Shelton Iron, Steel A Coni Co., Leigh v. 
Same, Timmins r. Same (1926), 96 L. J. K. B. 
295 ; Lewis r. Guest, Keen A Nettlefolds, 
Watkins v. Same, Tucker v. Same, Ingram v. 
(Tnwbhay (1927), 90 L. J. K. B. 00L 


129. Add. Annotation: — Generally/*, Mentd. Bennett 
v. WhitelrNid, [1920] 2 K. B. 380. 

153. Add. Annotation : — Refd. Stroud v. Bath Gas 
Light A Coke Co. (1927), 137 L. T. 623. 


Part V. — Conditions as to Employment and Wages. 

192. Add. Annotation : — As to (1) Consd. Ruther- ford v. Trust Houses (1925), 89 J*. P. Jo. 


ford v. Trust Houses, [1926] 1 
193. Add. Annotation : — As to (2) 

PART I. SECT. 1. SUB-SECT. 1. 

8ft. I lour mill .] — Held : a “ factory ” 
within Factories Act, 1894. — b-KLhY v. 
BaNNIOAN (1901), 3 H. A. L. Ji. 21.— 
AUS. 

PART III. SECT. 1, SUB-SECT. 1.— A. 

70 iii. .] — A oo. was 

charged under 1901 Act, b. 10 (1) (c), 
with tailing to keep Its factory in con- 
formity with that Act, in respect that 
a dangerous part of the machinery. the 
cutter of a horizontal niilliug machine, 
was not either securely fenced, or in 
such a position or of such construction 
as to bo oqually safe to every person 
employed or worklug in the factory 
as it would have boon if it had 
been socuroly fenced:- lit Id : (l)the 
question whether a part of tho 
machinery was " dangerous *• within 
the Act was one of degree, & tho 
risk involved in tho use of tho cutter 


K. B. 321. 682. 

Dlstd. Ruther- 206a. 

did not reach a degree sufficient to 
j ustif j that part being classiiiod as 
** dangerous ” ; (2) in any event, to 
secure a conviction, foots must bo 
established to support the second 
branch of the complaint, &, on the 
facts, the chargo was not proven. — 
Lauder v. Barr & Stroud, [1927] 
S. C. (J.) 21.— SCOT. 

81 Hi. .}— In an 

action by the widow of a deceased 
omployoo aguinst his employer plti. 
alleged that deft, in contravention of 
Factories A Shops Act, 1912 (N.S.W.), 
neglected A omitted securely or at all 
to fence the dangerous parts of a 
machine whereby deceased was injured 
A died. The Jury returned a general 
verdict for deft. : — Held : in the par* 
ticulur circumstances there should be 
a new trial, there having been a mis- 
direction on tho question of contribu- 
tory negligence upon which the jury 
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Shops Act, 1913 (c. 24), s. 1. — 

might have acted. — Coiteld v. Water- 
loo Cask Co., Ltd. (1924), 34 C. L. It. 
3G3.— AUS. 

PART V. SECT. 3, SUB-SECT. 1. 

»k. Mealtimes — Interval for meals — 
Whether part of hours of employment — 
Shops Act. 1 9 1 2 (c. 3 ), a. 1 (3 ) <£r Sched. I. ] 
— Two employees in a shop began 
work at 7 a.m. & stopped work at 
6.45 p.m. One of them was allowed 
away for dinner from J 0.45 a.m. 
until 11.45 a.m., the other from 
2 p.m. to 3 p.m., approximately: — 
Held : although each or the employees 
was away during part of tho period 
11.30 to 2.30, their hours of employ* 
merit included those hours, & their 
employer had contravened the above 
Act by not allowing thorn an interval 
of three-quarters of on hour between 
those hours. — H utchison v. Gumming, 
[19261 S. C. <J.) 110.— SOOT. 



Vol. XXIV.— Factories and Shops. Cases 206a— 299. 


Where the occupier of premises for the sale 
of refreshments, whether licensed for the sale 
of intoxicating liquor or not, elects under 
sect. 1 (1) of the above Act that instead of 
the provisions of Shops Act, 1912 (e. 3), s. 1, 
with regard to holidays, the provisions of 
sect. 1 (1) (a), (b), (c) & (d) of the above Act 
shall apply to shop assistants employed on 
the premises wholly or mainly in connection 
with the sale of intoxicating liquors or re- 
freshments for consumption on the premises, 
he must be taken to elect to adopt the 
extended dclinition of shop assistant in 
sect. 1 (5) of the above Act, namely, that 
“ shop assistant ” includes “ all persons 
wholly or mainly employed in any capacity 
at tho premises in connection with the 
business there carried on,” A ho cannot 
afterwards be heard to say that any person 
so employed is not a shop assistant. — 
Rutherford v. Trust Houses, Ltd., f 1 020 J 
1 K. B. 321 ; 95 L. J. K. B. 371 ; 134 L. T. ] 
630; 90 J. P. 62; 42 T. L. 11. 118; 24 
L. O. It. 246 ; 28 Cox, C. C. 161, 1). C. 

236. Add. Annotation : — Refd. Pritchard v. James 
Clay (Wellington) (1925), 42 T. L. Jt. 139. 

261. Add. Annotation : - Refd. Biversdale Mill Co. 
v. Hart (1926), 43 T. L. K. 73. 

263. Add. Annotations : - Apld. .lones v. Harris 
(1926), 43 T. L. It. 1. Consd. Hart v. liivers- 
dale Mill Co. (1927), 96 L. J. K. B. 691. 

264a. .] — Applt. was employed by resps. as a 

moulder of iron pipes upon piece work under 
an agreement by which applt. was to be paid 
5 }d. for a complete pipe free from defects, A 
other A smaller agreed prices for pipes de- 
fective in specified ways, c.y., 5 \d. lor a pipe 
that was bent. These agreed prices were 
fixed at the time of applt. ’s employment. 
No notices containing the terms of the agree- 
ment were kept by resps. as required by 


Truck Act, 1896 (c. 44), A no particulars in 
writing were supplied to applt. as require! I 
by that Act: — Held: the agreement was a 
clear attempt to evade the above Act. The 
workman was employed to make pipes of full 
length A free from defects, A in paying the 
smaller prices for defective pipes resps. were 
making deductions “ for or in respect of bad 
or negligent work or injury to the materials 
or other property of the employer.” — 
Pritchard v. James Olay ( Wellington), 
Ltd., 1 1 920] 1 Tv. B . 238 ; 95 L. J . lv. B. 1 07 ; 
134 L. T. 214 ; 90 .1. P. 15 ; 42 T. L. Ft. 139 ; 
70 Sol. Jo. 266 ; 28 Cox, C. C. 122, D. C. 

Annotation --Distd. iUrcrsdalo Mill Co. v. Hart, [10271 

1 K. n. <521. 

264b. .] — By order dated Mar. 3, 1897, the 

Secretary of State exempted from the pro- 
visions of Truck Act, 1S90 (c. 4t), persons 
engaged in the weaving of cotton in the 
county of Lancashire. Resp., a weaver of 
cotton in Lancashire employed by applts., 
was negligent in perlonning certain work A, 
in accordance with a custom which had long 
existed in the Lancashire trade, the em- 
ployers deducted a reasonable sum from tin* 
” standard list ” rate's of wages which had 
been agreed between the employers' A 
workers’ organisations, as the remuneration 
for good, merchantable cloth, A paid her the 
balance as her wages livid : this deduction 
was not illegal as being in contravention of 
the Truck Acts. -Hart o. Hlverhdalk Mill 
Co. (1927). 96 L. J. K.B. 691 ; 137 L. T. 36 I ; 
91 J. P. 135; 13 T. L. IL 396; 71 Sol. Jo. 
407, C. A.; affy. S. C. sub notn. Biversdale 
Mill Co. v. Halt, |1927] 1 K. B. 621, 1). C. 

276. Add. Annotation : Apld. Hart v. hi versdale 
Mill Co. (1927), 96 L. J. lv. B. 691. 

277. Add. Annotation : Consd. Hart v. Ri\ ersdale 
Mill Co. (1927), 96 L. J. K. IT. 691. 


Part VI. — Administration and Penalties. 


299. Add. Annotation : — Refd. Atkinson v. L. A N. E. Ry. (1925), 42 T. L. R. 79. 



Cases 58 — 165, 


English and Empire Digest Supplement. 


FAMILY ARRANGEMENTS. 


Part II. — Validity and Effect. 

58, Add. Annotation Mentd. .Tagger v. J agger, 164. Add, Annotation :— Held. Parr v. A.-Q., 
J1926] P. 92. [1926] A. C. 239. 

114. Add . Annotation : — Mentd. Re Barratt, 165. Add. Annotation : — Consd. Re Carnarvon’s 
National Provincial Bank v. Barratt, [1925] Chesterfield S. K., Re Carnarvon's 1 lighelere 

Ch. 550. S. K., [1927] 1 Ch. J3S. 
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Vol. XXIV.— Cases 8- -151a, 


FERRIES. 


Part I. — Definition and Nature of Ferries. 

For the paragraph in the original volume sub- highways by which adjoining owners had 

stitute the following paragraph : — similar rights of access, & defts.* claim was 

-] — Defts., under a statute of 1791, built ill founded. — Y orkshire, East Rtding, 

a toll-bridge in place of an ancient ferry on a County Council r. Selby Bridge Co. of 

public highway, & also approaches which by Proprietors, [19251 Ch. 841 ; 95 L. J. Oh. 

the Act were to be considered as part parcel 89; 135 L. T. 928; 4 1 T. L. R. 902; 99 

of the bridge. Pltfs., the county council, Sol. Jo. 775 ; 23 L. G. It. 547. 

owned land adjoining one of the approaches 

& built a school on it. Defts. denied pltfs. * 13a. - - Persons able to cross on foot 

right to free access to the school over the ap- at low water.] — (1) lldd: a franchise ferry 

proach : — Held: as the old highway consisted between South Beullect k> Canvey Island had 

of the approaches to the ferry plus the passage ( been granted to pltfs.’ predecessors in title, 

across the river, & the substituted highway (2) The case is unique in one respect 

consisted of the approaches to the bridge plus j because at* low water the tidal crock can be 

the bridge, & as the old approaches were traversed on foot (Romioh, ,T.). — Layzkll v. 

highways to which owners would be entitled Thompson (1929), 91 J. P. 89 ; 43 T. L. It. 58 ; 

to access, the substituted approaches were 1 uffd. (1927), 99 L. .1. Ph. 552, V. A. 


Part II.- -Creation and Transfer of Ferries. 

34. Add. Annotation : — to (3) Refd. Layzell v. 35a. .] Layzell v. Thompson, No. 13a, 

Thompson (1929), 43 T. L. It. 58. ante. 

35. Add. Annotation : — Refd. Layzell v. Thomx>- 51. Add. Annotation : — Ax to (2) Refd. Luyzell r. 

son (1929), 43 T. L. K. 58. Thompson (1929), 43 T. L. It. 58. 


Part III. — Rights, Duties and Liabilities of Ferry Owner. 


65, Add. Annotation : Refd. Liayzoll r. Th« imp- 
son (1929), 43 T. L. It. 58. 

66. Add. Annotations Generally , Refd. Winsford 

Entertainments v. Winsford U. D. C. (1924), 


23 L. G. R. 254 ; Yorkshire East Riding 
County Council v. Selby Bridge Co., [1925J 
Oh. 811. Mentd. Jaeger r. Jaeger Go. (1927), 
4 1 R. P. C. 137. 


Part IV. — Disturbance of Ferries and Remedies Therefor. 


150. Add. Annotations : — As to (1) Refd. Metcalfe 151a. .] Layzell v. Thompson, No. 

r. Boyce, [1927] 1 K. B. 758. Generally , Refd. 13a, ante. 

Lay zell v. Thompson (1929), 43 T. L. it. 58. 


PART IV. SECT. 2, SUB-SECT. 3.— B. 

sb. Proof of acquisition of lenniui 
sufficient — Proof of origin unmet ssary.] 
— la au action by a railway co. to 
interdict, defender from convoying- 
passengers for hire across a ferry : — 
Meld: conveyances from the owners 
of tho lands on either side of the ferry 
of their whole rights grave pursuers. 


in tho absence' of any lival title in 
favour of doiender, a jirimd Jane title 
to sue, without the necessity of 
averring: oil wliut their author’s tlths 
were founded.- — L ondon, Midland & 
Scottish Hy. Co. v. JVPDonald, [1U24J 
S. C. 83 o.- SCOT. 

PART IV. SECT. 2, SUB-SECT. 4. 

sd. Right of ferry exercised by 


attars 1 — In an uetion by a railway co. 
to interdict delendei fiom conve.vingr 
passengers for lino acioss a ferry : 
Held : a defence thut imrsueis had not 
exeieised an exclusive right of terry, 
in respect that other persons had, 
without protest, ferried passengers for 
hire, was irrelevant.— L ondon, Mid- 
land & Scottish If v. Co. v .M'Donald, 
111)21] S. C. 83f>. SCOT. 



Cases 9—485. English and Empire Digest Supplement. 


FISHERIES. 


Part II. — Public Fisheries. 

9. Add. Annotation : — Generally, Mentd. The 57. Add. Annotation : — Ref d. South Staffordshire 
Fagernes, [1927] P. 911. Mines Drainage Oomi's. v. Elwell (1927), 91 

29. Add. Annotation : — As to (2) Refd. The Fager- J- !*• 163. 

nes, [1929] P. 185. 


Part III. — Private Fisheries. 

176. Add. Annotation : — Refd. Abrahams v. Mac Fisheries, [1925] 2 K. B. 18. 


Part IV. — Fisheries in relation to Navigation. 

356. Add. Annotations : As to (2) Refd. The 366. Add. Annotation : — Refd. The Carlgarlh, The 
Parlgarlh, The Otarairm. (1927| P. 93. Ot drama, L1927J P. 93. 

Generally , Mentd. Lagan Navigation Co. r. 

Lambeg Pleaching, Pxcing cV Finishing (’o., 368. Add. Annotation : — As to (2) Refd. The 

11927] A. ('. 220. * Oarlgarth, The Otaiama, [1927] P. 93. 


Part VI. — Statutory Enactments relating to Salt Water 
Fisheries and Sea Fishing. 

485. Add. Annotation : Refd. E\er1on v. Walker (1927), 137 L. T. 594. 


PART III. SECT. 1, SUB-SECT. 5. 

130 i. Inland nan-tidal lake Land 
r<8t(d in Crown— tiiyhts oj owmr or 
lrss<c of land rrtrndvnp to laht ] — 
McDonald r. Linton (N. B.), [1926] 
3 D. L. li. 7 7 0.— CAN. 

PART V. SECT. 5, SUB-SECT. 3. 

n i. .J -Tliu ownerH of a 


hag-net ilshorv duly removed tho 
leaders of their hag-nets during tho 
weekly close time. In bpite of tilth, 
they caught 100 salmon during cloven 
successive weekly close times : —lit Id : 
the owners were giiiltv of a con- 
travention of Salmon Fisheries (Scot- 
land) Act. 18(58 (c. 123), s. 15 (2). 
in respect that compliance with bvo- 
laws did not avoid the duty of observing 


the statutory prohibition against 
fishing for or taking salmon during the 
weeklv close time. — Aberdeen IJ ar- 
bour Oomrs. v, Stott, [1027] S. C. (J.) 
35. -SCOT. 

PART VIII. SECT. 5. 

626 i. General rule — Jurisdiction 
ousted .) — R. (Moore) v. O’Hanraiian, 
[1927] I. R. 406. — IR. 
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VoL XXV.— Cases 76— 414a. 


FOOD AND 


Part II. — Adulteration 

76. Add . Annotation : — Folld. Bowker t». Wood- 
roffc, Bowker v . Vremier Drug Co. (1027). 90 , 
L. J. K. B. 750. | 

78. Add, Annotation As to (2) Apld. Bowker r. 
WoodrofFe, Bowker v. Premier Drug Co. 
(1927), 96 L. J. K. B. 750. 

78a. - .] — -(1) Whore a person Is charged 

with selling to the prejudice of a purchaser an 
article of food which is not of the nature, 
substance & quality demanded, & the article 
is one for which there is no recognised 
standard of quality, it is the duty of the et. 
to fix a standard, in the sense of having regard 
to a minimum below which the article must 
be regarded as deficient. 

(2) Where an analyst expresses in a 
- certificate an opinion as to the quality or 

genuineness of an article , the ct. must accept 
it, if uncontradicted. 

(3) A wholesale merchant cannot be con- 
victed of aiding & abetting a retailer, if the 
wholesaler was not present when the retail 
sale complained of took place, nor if t here is 
no evidence that ho knew the composition 
of the article. -Bowkeh v. Woodroffe, 
Bowker v. Premier Drug Co., J/rr>. (1927), 
96 L. J. K. B. 750 ; 137 J,. T. 347 ; 91 J. P. 
118; 43 T. L. B. 516; 25 3,. G. K. 306 ; 
28 Cox, C. C. 397, D. C. 

98a. Liability of wholesaler— Sale by retailer.] — 

Bowker v. Woodroffe, Bowker v . Premier 
Drug Co., Ltd., No. 78a, ante. 

135. Add, Citations : — 23 L. G. It. 15 ; 27 Cox, 
C. C. 672. 


DRUGS. 


and Impoverishment. 

140. Add, Citations - 23 L. G. R. 22 ; 27 Cox, 

C. 0. 078, D. C. 

Add, Annotation : — As to (2) Retd. Preston 
v. Grant (1924), 04 L. J. K. B. 125. 

147. Add, Annotation : As to (l) Refd. Bowker v. 
WoodrofFe, Bowker r. Pictuior Drug Co. 
(1927), 96 L. J . K. B. 750. 

148. Add. Annotation: Reid. Bowker c. Wood- 
ruffe, Bowker v. Premier Drug Co. (1927), 
96 L. J. lv. B. 750. 

150. Add. Annotation : J.s to (1) Consd. Bowker 
v, WoodrofFe, Bowkei v. Premier Drug Co. 
(1927), 96 L. J. K. B. 750. 

150a. Absence of recognised standard.] — 

Bowkeh v. Woodroffe. Bowker r. Premier 
Drfg Co., Ltd., No. 78a, ante, 

174. Add. Annotation : — Folld. Bridges c. Griffin, 
[1925] 2 K. B. 233. 

187. After this case insert “ Addition of colouring 
matter to milk.| — See No. 21Sa, post.” 

218a. Milk adulterated with colouring matter.] 

— The defence that he purchased the milk 
with a written warranty is not available 
to a vendor of milk adulterated by the 
addition of colouring matter contrary to 
Milk & Dairies (Amendment) Act, 1922 
(c. 54), s. 4, which neither includes such a 
delencc nor contains any provision that it 
is to be read with any Act containing such 
a defence. — Herman v. Knapp (1925), 131 
\j. T. 224; 90 J. P. 7 ; 42 T. L. It. 131 ; 21 
L. G. It. 42; 28 Cox, 0. C. 117, D. C. 

283. Add . Annotation: — As to (3) Refd. Conn v. 
Turnbull (1925), 89 J. P. Jo. 300. 


Part III. — Sale of Unwholesome Food. 

358. Add. Annotation : — Refd. Frome United Breweries Co. v. Bath JJ., [1926] A. C. 586. 


Part V. — Particular 

414a. Exposure for sale — What amounts to,] — A 
baker was delivering bread from an open car ; 
after completing his round, while he was on 
his way back to the bakehouse, he was 
stopped by an inspector, who weighed the 

PART II. SECT. 3, SUB-SECT. 3.— 

C. (b) iv. 

142 i. Notice not seen by pur - 

chaser — Onus of proof.) — Where an 


Articles of Food. 

remaining loaves & found a deficiency 
Held : there was both an offering & an ex- 
posure lor sale of the hi cad left in the car, 
since, when the journey started, it was 
uncertain which, it any, loaves would remain 

prove that the content*! of the label 
were brought to the notice of the pur- 
chaser. — Patterson v. Findlay, 
11925] S. C. (J.) 53.— SCOT. 


article of food exposed tor salo boars a 
label indicating that it does not con- 
form to the statutory standard of 
genuineness : — Held : the seller must 
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unsold, the} were taken for the purpose of j 
being sold it customers required them. — , 
Keating v . Horwood (1020), 135 L. T. 29 ; 
90 J. I\ HI ; 42 T. L. R. 472 ; 24 L. G. R. 
302 ; 28 Cox, C. 0. 198, D. C. 

447. Add. Annotation : — Refd. Preston v. Grant, 
[1925] 1 K. B. 177. 

465. Add. Citation : — 27 Cox, C. C. 037. 

475. Add. Annot/ihon : Dlstd. Burrows v. Rapson 
(1927), 25 1j. G. R. 397. 

475a. — Grocer occasionally selling bottled 

milk.] — Applt. carried on business as a 
general grocer, lie purchased for resale 


sterilised milk in sealed bottles, & resold about 
three dozen bottles a week in the condition 
in which the milk was received from the fac- 
tory. He was not registered as a dairyman 
or purveyor of milk : — Held : there was evi- 
dence to support a conviction of applt. for 
carrying on the trade of a dairyman or 
purveyor of milk without being registered. — 
Burrows v. Rapson (1927), 25 R. G. R. 397, 
L>. C. 

495. Add. Annotation : — Refd. Bridges v. Griffin, 
[1925] 2 K. B. 233. 

508. Add. Citation 28 Cox, C. C. 7. 


Part VI. — Control in Wartime. 


519. Add. Annotation : — Folld. Brocklebank v. 
R., [1925] 1 K. B. 52. 

555. Add. A nnotal ton (Seneralh /, Mentd. France 

Fenwick v. it., [J927J 1 K. B. 458. 

558a. - — .]— The Food Controller, act- 

ing under powers coni erred by Defence of the 
Realm Regulations, reg. 2B, requisitioned all 
the bacon landed on or before a certain 
specified date, A at the same time, acting 
under poweis conferred by reg. 2F. ie- 
quibitioned all bacon landed after such date : 
— Held: in assessing the compensation to 

PART V. SECT. 3, SUB-SECT. 4.- B. 

b i. — Words d( sertphrr of 

articU Hold.] -W hero inuiguime was 
soltl in a wiappei which bore, in Jaigo 
t vi><s the wolds “ Chaimo Maiganno,’* 

1m low which, m smnlloi type, weic the 
woids “ containing a small quantity 
of butter,*’ the name “ Clianno ” 
was a duly appiovid addition to the 
woid “ maigumio,” A the Hollei, con- 
victed untlei Putter \ Marganue Act, 

1907, h. 8, appt alt d * — Jltltl : tho 
wokIr '‘containing a small quantity 
of buttei,” wcie meiel> descriptive of 


be paid for the bacon requisitioned under 
reg. 2F. the ai bitrator was entitled to take 
into consideration the iaet that the Food 
Controller was already in possession of large 
stocks of bacon icquisitioned under reg. 2B. 
- — Swift & Co. v. Board of Trade, [1920] 
2 Iv. B. 131 ; 95 L. J. K. B. 834 ; 135 1j. T. 
391 ; 42 T. L. R. 4G1, C. A. : previous pro - 
reeding*, [ 1925] A. C. 520, 1J. L. 

Add. Annotation : — Refd. R. v. Maidstone 
Piison, Ex p. Maguire (1925), 133 L. T. 
710. 

it was also piovid that the nulk had 
not Ik on tampeiod with in any way, 
the debt i cue > lamg duo to tho milk 
having stood foi borne time m the can, 
6c to tho sample having hem diawn 
fiom a tap at tho bottom after tho 
cioam had. lisen. No evidence was 
led ab to tho possibility or imposbibility 
of ledistri butmg the constituents of the 
milk m tho can b> btimng oi otbeiw iso : 
- Jitld : at oust d had tailed to rebut 
the statut oi > piesumptiou that the 
nulk was not genuine, 6c the conviction 
was light- M'Cali.um n. Brooks, 
[1920] b. C. (J.) 39 .- SCOT. 


572. 


the aitich sold, 6c did not ioim p.ut of 
a fancy oi dostuptive name which had 
not been uppiovod ; U. conviction 
quashed. — Somj uyii.le & Bark, Ltd. 
v. Chalmers, 119251 S. C. (J.) 70.~ 
SCOT. 

PART V. SECT. 4, SUB-SECT. 3. 

508 111. - — - — ] A 

dair> man was convicted of belling 
bwcet milk which was not gemuiu , in 
icbpect that it contained loss than 3 
pei cent, of milk fut. Hie alleged 
deficiency in fat wa^ established, but 
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FRAUDULENT AND VOIDABLE CONVEYANCES. 


Part I. — Conveyances Impeachable by Creditors under 

Statute. 


126. Add. Annotation Apld. Re Wethered, Ex p. 
Salaman, [1926] Cli. 107. 

133. Add. Annotation: — As to (4) Consd. Re 
Lloyd’s Furniture Palace, Evans v . Tlie Co., 
[1925] Ch. 853. 

252. Add. Annotation : — Reid. Re Lloyd’s Furni- 
ture Palace, Evans v. The Co., [1925] Ch. 
853. 

293. Add. Annotation Mentd. In the Estate oj 
Plant, Wild v. Plant, [1920] P. 139. 

339a. Subsequent sale to third party - j 

Purchaser from sheriff entitled to recover.) 

v. Kawj.INson (1800), 2 J* os. dc P. 59 ; 
120 E. H. 1 155. 

Annotations • Consd. Arundell r. Plupps & Taunton (1804), 
10 Ves 139. Apld. Watkins v. Birch (1813), 1 Taunt. 
823 ; Latimer r. Batson (1825). 7 Bow. N: lty. K. B. 10(5. 
Consd. Cook r. Walker (1853), 25 L. T. (). S. 51. Reid. 
.Jezeph r. Ingram (1817), 1 Moore, C. I*. 189 ; CTonmck 
r. Heathcote (1820), 4 Moore, C\ 1*. 357 ; Steward r. 
Lom bo (1820), 1 Bred. & Bing:. 50(5. 

377. Add. Annotation: — Reid. Re Lloyd’s Furni- 
ture Palace, Evans v. The Co., [1925] Cli. 
853. 

395. Add. Annotation : — Consd. Jagger v. J agger, 
[1920] P. 93. 


396. Add. Annotation : — Consd. Jagger v. Jagger, 
[1920] P. 93. 

422a. .] — Re Lloyd’s Furniture Palacf, 

Ltd., Evans v. The Co., No. 428a, post. 

428a. Issue of debentures to one creditor — 

Issue postponed for beneilt of company.] — 

Where a co. agrees to issue debentures to a 
creditor as security for past & future loans, 
but delays issuing them for a considerable 
time in order to retain its credit with its 
other creditors, the debentures are not 
voidable under 13 Eliz. c. 5, when the co. 
goes into liquidation. 

If, as appears to be established by the 
authorities, a present fraudulent intention 
to prefer one creditor over the others is not 
sufficient under the statute to avoid a con- 
veyance to that creditor, unless the debtor 
is himself in some way benefited by the 
conveyance, I am unable to see how the 
conveyance is avoided merely because the 
debtor always had the intention to prefer 
the creditor at some time or another (Homer, 
J.). — Re Lloyd’s Furniture Palace, Ltd., 
Evans v. The Co., 1 1925] Ch. 853 ; 95 L. J. Ch. 
HO; 131 L. T. 241 ; [1926] B. & C. B. 29. 


PART I. SECT. 2, SUB-SECT. 1. 

a i. .] — Deft, provided a houho 

for her father in which to live rent free 
lor the rest of hiH life, in consideration 
of which ho transferred a business 
block to her with the object of securing 
her for the rental value of the house & 
the cost of upkeep. Execution credi- 
tors of the father attacked the transfer 
under 13 Eliz. e. 5, & Fraudulent 
Preferences Act, B. 8. 8., 1920 (c. 204) : 
—Held: deft, hold the title to the 
business block os trustee for her father, 
subject to a charge in her favour for 
the rent & upkeep of the house, & 
subject to deft.’s lien for such amount 
on her father’s equity the property 
should be available for his creditors.- - 
Colonial Investment & Loan Co. v. 
Husii, [1925] 4 D. L. 11. 108 ; [1925 J 
3 W. W. R. 157.— CAN. 

d i. .1 — Kkenlkysidf. v. 

Partridge, [19251 3 I). L. It. 901.— 
CAN. 

n i. Saskatchewan.] — 13 Eliz. 

is in force in Saskatchewan.— 
Bank of Montreal v. Reis, [1925J 3 
I). L. It. 125 : [1925] 2 W. W. It. 169 
19 Saak. L. It. 423.— CAN. 

PART I. SECT. 3, SUB-SECT. 1. 

sa. Assignment to cover money taken 
from trust account. 1— Held : it could 
not be attacked by a creditor of the 
assignor. — Bank of Hamilton v. 
Black (1918), 37 B. L. It. 801 ; 24 
B. C. R. 394.— CAN. 


PART I. SECT. 3, SUB-SECT. 3.— 
C. (b) i. 

177 i. Exceptions to general rule — 
Settlement supported by other considera- 
tion — Agreement to separate — Followed 
by immediate separation .] — Hill v. 
Hill (Mon.), [1926J 4 B. L. It, 588.— 


PART I. SECT. 4, SUB-SECT. 2.— C. 

t i. .] — The transfer of his 

homestead from a husband to his wife, 
when he was insolvent & in order to 


prevent his creditors from satisfy- 
ing their claims theiefrom : — IltJd: 
fraudulent. — B arrett v. Baron, [1925] 
1 B. L. It. 474 : 11925] 1 W. W. R. 87 ; 
19 Saak. L. R. 207 ; 5 C. B. It. 448.— 
CAN. 


a j. Husband trustee for wife of 

property conveyed .] — Gray r. Ford, 
11925] 1 W. W. It. 943 ; 34 B. C. It. 
517.— CAN. 


PART I. SECT. 4, SUB-SECT. 5— A. 

264 iii. Gatibkrt v. 

Son kxe D’Adminibtration Gknkkalk 
& Banque Nation ale & Cie. General 
P’Entkeprihes Publiques, 11925| 3 
B. L. It. 1200 ; [1925] 8. C. It. 083.— 
CAN. 

264 iv. .1 — Cummings Si 

Ellis v. O’Flynn (192J), 31 B. C. R. 
275.— CAN. 

264 v. .] — A sulo by a son 

to his father, made when the son wan 
in insolvent circumstances & with the 
common intent & effect of giving a 

I i reference : — Held : void. — H unter r. 
jAWRIK, [1925] 1 B. L. R. 058 ; [1925J 
1 W. W. It. 411 ; 35 Mun. L. It. 120- 
CAN. 

284 vi. — .1 — Enfield 

Realty Co. v. Petehhon (Sa.sk.), 
[1926] 2 B. L. It. 1005 — CAN. 

264 vii. — Canadian 

Oil Co., Ltd. r. Jamieson (Sank.), 
[1920] 2 B. L. It. 1040.— CAN. 

PART I. SECT. 4, SUB-SECT. 5.— C. 

sd. Under guarantee — Voluntary con- 
veyance set aside.] — Ontario Wind 
Engine & Pump Co. v. Boro (Alta.), 
[1926 J 1 D. L. It. 57 ; [1920] 1 W. W. It. 
45.— CAN. 

PART I. SECT. 4, SUB-SECT. 7. 

sf. Conveyance to wife — Onus of 
proof — Discharge of onus.] — If land is 
transferred by a husband to his wife, 
who bond fide works the land on her 
own account, a person alleging that the 
whole transaction, including the work- 
ing of the land, is colourable only must 


satisfy the ct. by showing facts tc 
circumstances which go beyond raising 
a mere suspicion. — J ohnstone Lumber 
C o. v. Hager, [1921] l B. L. It 093 . 
1 W W. It. 389 ; 20 Alta. L. It. 280. - 
CAN. 

PART I. SECT. 4, SUB-SECT, 11. 

418 i a. ; .1 — The assignment of a 

lease by the lessee to a trustee, for a 
bond fide creditor of the assignor, with 
the intention of thereby evading the 
creditors of the lessee, is not u fraudu- 
lent assignment. Doe d. Biggard v. 
Millard (1839), 1 Out. Big. 480.— 
CAN. 

418 xiii. - — I- Shaver r. Gold- 
1IAH, [ 1 925] 2 B. L. it. 1 2 1 0. — CAN. 

sj. Mortgage to obtain loan to pay 

creditor — t ‘resumption that mortgage 
void.] Miller r. Osier, [1925] 4 

B. L. R. 092.— CAN. 

sk. What constitutes preference — 
Security given to creditor — Debtor in- 
solvent.] — W., secretary -treasurer of 
pitf. municipality, misappropriated 
funds. At his request deft, sent him 
a cheque to pay off a mtge., & in re- 
payment sent deft, his own cheque, 
which was refused by the bank. He 
also received from deft, a cheque to 
purchase au interest m land, which ho 
deposited to the credit of tho munici- 
pality. He notified deft. & unsigned 
him securities to cover the two cheques. 
Within sixty days of the assignments 
pltf. began action to set them usidc us 
preferential : — Held : under Assign- 
ments Act, R. 8. 8. 1909, then in force, 
tho assignments to deft, were 'void as 
against pltf. & r should be set aside. — 
Mount IIope Rural Municipality r. 
Findlay (1922), 00 I). JL. R. 000 ; 15 
8ask. L. Jt 40; [1921] 3 W. W. R. 
058.- CAN. 

si. Who is a “creditor” — Agent 
male i ng advance out of funds of principal 
— No pressure by principal for security.] 
— Mount Hope Rural Municipality 
v. Findlay (1922), 0G B. L. It. 660 ; 
15 8ask. L. It. 40 ; [1921] 3 W. W. It. 
058.— CAN. 
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Part II. — Conveyances Impeachable by Subsequent 
Purchasers under Statute. 

547. Add . Annotation : — Mentd. Oayzer, Irvine v. 

Board of Trade, [1027] 1 K. B. 269. 594. Add. Annotation As to (1) Retd. Bird v. 

661. Add. Annotation : — Mentd. Jones v. Waring B. Comrs. (1924), 12 Tax Cae. 785. 

Oillow, [J 926] A. C. 670. 


Part III. — Conveyances Impeachable from Position 

of Parties. 


895a. -- -.] — If a legatee agrees to sell to tlie 
oxor. of tlie will his legacy tor an annuity, 
the burden will lie on the exor. to show that 
there was no unfairness in the transaction. — 


He Biel’h Estate, Gray v . Warner (1878), 
Jj. K. 16 Eq. 577 ; 42 L. J. Ch. 556; 28 
L. T. 825 ; 21 W. It. 808. 

Annotation . —Reid. Uarloe v. Ilarloo (1875), 41 L. J. Ch. 512. 


PART I. SECT. 5, SUB-SECT. 1. 
o. Delete thin case. 

t i. Land transferred to vrife — 

Crops raised by udfe .) — If land is trans- 
ferred l>y a husband to his wife, who 
bond fide works the land on her own 
account, oven if the transfer is one that 
oe against creditors can be set aside, 
the wife is entitled to the crops raised 
under her operations — Johnstone 
Lumber Co. v. Hauer, [1024 1 1 D. h. It. 
003 ; 1 W. W. It. 389 ; 20 Alta. L. It. 
28G. — CAN. 


PART I. SECT. 6, SUB-SECT. 2.— 
D. (a). 

sm. Secured creditor.) — If the se- 
curity of a secured credit or is euflloiont 
to satisfy his claim in full be cannot 
bring action under Fiaudulont Pic- 
forenoon Act, It. S. S., 1020 (o. 204). — 
Barrett v. Baron, [19261 1 D. L. R. 
474 ; [1925] 1 W. W. K. 87 ; 19 Sunk. 


L. It. 207 I 5 C. B. It. 448.— CAN. 

sn. S. I\ McLean v. Ratekin 
(Sask.). [1920] 4 I>. L. R. 174 ; [1920] 
2 W. W. It. 071.- CAN. 


PART I. SECT. 5, SUB-SECT. 2.— 
D. (c). 

sp. Judgment for alimony.] — Whore 
a wife, having obtained a judgment for 
permanent alimony, brought an action 
to have a release executed by the 
huHband set aside & the transaction 
deolarod preferential, fraudulent, & 
void, under Frandulont Conveyances 
Aot, R. S. O., 1914 (o. 105) Held : 
even if pltf. was not her husband’s 
creditor she could nevertheh'ss bring 
an action, for under sect. 3 “ creditors 
& others ** wore protected. — Shephard 
v. SnKPnARD. [1925] 2 D. L. R. 897 • 
50 O. L. It. 555 ; affg., [1924] 3 
D. L. R. 566— CAN. 


PART I. SECT. 6, SUB-SECT. 2.— D. 

o (p. 223) i. .] — In an 

action to set asido as fraudulent against 
creditors a transfer between «ibters : — 
Held : the corroborative evidence 

necessary to meet the primd facie ease 
which pltf. established by showing a 
transfer between near relatives in oir- 
cumstanoes of suspicion, had boon 
supplied.— Lundquist t\ PrLft, [1925] 
3 I). L. R. 84 ; [1925] ] W. W. It. 
834.— CAN. 

PART III. SECT. 1. 

P 1. Grant in consideration of 

maintenance for life.] — A woman, 69 
years old, transferred land to defts. in 
consideration of her maintenance for 
life, which transfer the Supreme Ct. of 
Tasmania on her death set aside as 
procured by undue influence : — Held ; 
the transaction was properly set aside. 
— Watkins v. Coombes (1922), 30 
C. L. R. 180.— AUS. 
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Vol. XXV.— Cases 17—480. 


' FRIENDLY SOCIETIES. 

Part III. — Unregistered Societies. 

17. Add . Annotation : — As to (3) Retd. Greenberg v. Cooperstein, [1920] Ch. 057. 


Part IV. — Collecting Societies. 


35. Add . Annotation : — Apld. Boll v. JIarkor 
(1927), 91 J. P. 189. 

35a. .] — Industrial Assurance Act, 1923 (c. 8), 

s. 20 (1), applies whether the transaction 
involves transfer of the whole membership 


Part XII.- 

109a. Agent — Termination of employment— Under 
amended rules.] — Pltf. was appointed an 
agent of defts., a friendly society, whose 
rules, though subject to alteration, provided 
at that time for the retention of agents in 
office so long as their conduct was satisfactory. 
After pltf. reached the age of sixty-five defts. 
altered fheir rules, by providing that agents 


or interest of the assured, or of only one 
policy out of several, A whether the trans- 
feree is or is not already a member of, or a 
person assured with, the new society. 
Bkll e. llAKKim (1927), 91 ,1. i\ 189; II 
T. L. B. 33 : 25 L. G. It. 505, I>. <\ 


Officers. 

should be coinjnilsoi il> retired at the age oi 
sixty-five, A deits. terminated pltf.’s employ- 
ment : field : as the rule's, on 1 he face of 
them, were alterable, pltf. was not entitled to 
a declaration that defts. were not entitled to 
terminate his employment.- Rale v . Liver- 
pool Vic tom \ Km knotty Society (1927), 
13 T. L. H. 712, <\ A. 


Part XIII. — Membership. 

138. Add, Annotation : — Apld. R. v. Lancashire JJ ., Ex p. Tyrer, [1925] 1 K. B. 200. 


Part XVIII. — Disputes. 

277. Add. Annotation : -Mentd. Palmer r. (We, |1927J 1 K. B. 801. 

Part XIX. — Offences, Penalties and Proceedings. 

822. Add. Annotation Consd. Fishwick v. Gyani, [1925] 1 K. B. 017. 


Part XXII. — Dissolution. 


430. Add. Annotation : — Refd. I. R. Comrs. v. Soc. — West Riding of Yorkshire (1920), 42 

for Relief of Widows & Orphans of Medical T. L. R. 012. 

Men, I. R. Comrs. v. Medical Charitable Soc. 


PART XIII. SECT. 4, SUB-SECT. 2. -C. 

sa. Beneuolmt association incorporated 
under Charitatjle Associations '.Act, 
R. S. M., 1913 (e. 27 ) — Validity of 
bye-law as to nomination .] — Theobald 
v. Winnipeg Musicians Assoc n., 
110271 1 D. h. It. 57 ; 3C Man. L. It. 
163 ; [1926] 3 W. W. Jl. 337.- -CAN. 


PART XX. SECT. 3. 
so. Right to secede .] — In the absence 
of statutory provisions there is no 
power in a branch lodge of a friendly 
society to secede from the order to 
which it belongs, unless the power is 
expressly conferred by the rules of the 
society/ Semble : even if the rules 
give a right to secede, there is no 
practical method of doing so, unless 
machin ery is provided for the purpose. 


— Independent Order of Oddfel- 
lows v. Independent Order of 
Oddfellows Bon Accord Lodge 
No. 11. [1901-3] 3. A. L. It. 62.— AUS. 

sd. Effect of secession — On property 
db funds.}— A mere right to secede 
does not cooler a power In t bo seceding 
lodge to take away the funds con- 
stituted under the rules of the order. 
A rule of a friendly society providing 
that a lodge which is expelled shall 
forfeit its property to tbo ruling 
authority of the society is not ultra 
vires.— 1 NDEFENDF.NT ORDER OF ODD- 
FELLOWS v. Independent Order of 
Oddfellows Bon Accord Lodge 
No. 11. [1901-31 S. A. L. It. 62.— AUS. 

•f. Secession by Scottish branch of 
English society — Refusal to grant cer- 
tificate of secession — Jurisdiction of 


i courts.] — The Scottish brunch 
of a friendly society, whoso registered 
office was in England but whoso rules 
had been recorded in Scotland, resolved 
to scoede from the parent body. & 
applied to tho secretary of the society 
for a certificate of secession in order 
that the blanch might be legist crcd as 
a separate society in Scotland. The 
certificate having l>oen refused, tho 
branch brought a petition, under Ct. of 
Session (Scotland) Act, 1868 (c. 100), 
s. 91, for an order on the society to 
grant a coit ificate : — Iftld: the ct. 
bad jurisdiction to entcitain tho peti- 
tion, & piocodure by way of a summary 
petition under sect. 91 was a convenient 
& practical method of invoking the aid 
of tho ct. — Sons of Temperance 
Friendly Society, [1926] S. C. 418. — 
SCOT. 



Cams 76—387. 
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GAME. 

Part IV. — Persons having Rights over Game. 

76. Add . Annotation : — Refd. Swayne v . Howells (1926), 43 T. Tj. R. 14. 

Part VII. — Gamekeepers. 

354. Add. Annotation : — Refd. Barnard v . Evans, [1925] 2K. B, 794. 

Part VIII. — Licences. 

387. Add. Ainiolulioti : -Refd. Claik r. Westaway, [1037 | 3 It. li. 507 . 
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GAMING AND WAGERING. 


Part I. — Gaming and Wagering Contracts Generally. 


1. Add. Citation : — 69 Sol. Jo. 824. 

13. Add . Annotations : — Folld. Barnett v. Sanker 

(1925), 41 T. L. It. 660. Retd. Cooper v. 70. 
Stubbs, [1925] 2 K. B. 753. 1 

15a. Agreement to refer betting disputes to arbitra- 
tion.] — Where an agreement to refer betting 
disputes to a particular arbitrator is an in- 
tegral part ot the bargain by which the bets 
are made, the agreement to refer is itself a 
contract by way ot gaming or wagering A: 
is unenforceable. — Joe Bee, I/rn. v. Dalmeny 
(Lord), Same v. Tattersall’s Committee. 

| 1927] 1 Ch. 300 ; 00 L. .1. (Hi. 171; 130 L. T. 

375; 43 T. L. R. 119; 71 Sol. Jo. 20. 

26. Add. Annotation : — Mentd. James r. British 
Beneral Insce., [1027] 2 K. B. 311. 

55. Add. Annotation : — Distd. Burrell v. Leven 
(1920), <12 T. L. R. 407. 

58. Add. Annotations : — Distd. Burrell v. Leven 
(1020), 4 2 T. L. R. 407. Refd. Richardson 
v. Moncrioffe (1020), 43 T. L. It. 32. 

62a. -.j .\n agreement hv debtor to pa > 

a debt resulting from a betting transaction : 

Held: to be enforceable, although obtained 
under the threat that, notwithstanding <t. 
proceedings were pending, he would be 
reported to Tatter-sail's. — Buxton r. Ci m- 
m i n c i (1027), 71 Sol. Jo. 232. 

64. Add. Annotation Distd. Hyde v. Tyler 
(1020), 12 T. L. R. 442. 

64a. — — — .] — Pltf. hacked a horse with deft, 
for £10 & the horse won the race. There 
was subsequently a dispute as to whether the 
result of the betting was payable at 100 to 1 
or at 33 to 1. The parties agreed to refer tin- 
question to Tattersall’s Committee. The 
Committee decided that the amount* payable 
was £1,000, & that it was to be paid within 
seven days. In an action to recover the 
£1,000 pltf. alleged that deft, had agreed to 
abide by the decision of the Committee ; — 

Held : as the jiarties only referred to Tatter- 
sail’s Committee the question whether the 
bet was at 100 to 1 or at 33 to 1, A as there 
was no further agreement by dolt, for good 
consideration to pay such sum as the Com- 
mittee might lind to be payable, the action 


failod. — Hyde v. Tyler (1926), 42 T. L. R. 
652 ; 70 Sol. Jo. 856, C. A. 

Add. Annotation .— Apld. Ilyde v. Tyler 
(1926), 42 T. L. R. 442. 

70a. Agreement to compromise action.] — A 

more agreement to compromise an action 
brought for a gaming debt is not sufficient 
consideration on which to found an action 
on the agreement. — Buruelt, & Son v. 
Leven (1926), 42 T. L. R. 407. 

130. Add, 1 nnotation : -Mentd. Campbell r. 
Poliak, [1927 I A. C. 732. 

131. idd. Annotation : -Mentd. Campbell r. 
Poliak, [1927] A. C. 732. 

171. Add. Annotation : -Mentd. Cayzer, Irvine v. 
Board of Trade, [1927] 1 lv. B. 269. 

189. idd. 1 nnotation: Refd. Hill r Fox (1858), 
31 L. T. (). S. 11, x. 

205a. - — .] —Pltf. & other players of 

chomin de fer took it in turn to be croupier 
or banker. Deft., one of the players, bought 
counters to stake, A, at the end of the game, 
ha\ing lost £500, ho gave a cheque for that 
amount to pltf. in payment of what he had 
lost to j>ltf. &/or other persons. In an action 
on the cheque: — Held: a payment to a 
winner at gaining, or to a person who accepted 
payment lor winners, in the form of a cheque 
was void <te unenforceable, A the action failed. 

Richardson v Moncrtkffe (1926), 43 
T. Jj. B. 32. 

I 224. Add. Annotation : - .4,-? to (l ) Refd. Re Wilson, 
Ex p. Salaman v Keith, Prowse (1925), 133 
L. T. 814. 

226. Add. Annotation: —Refd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 

229. Add. Annot dion Refd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 

239. Add Annotation — Folld. Soe. Anon, des 
Brands Ftablissemcnts de Touquet Paris- 
Plage ii. Bamngart (1927), 96 L. J. K. B. 789. 

240. Add. Annotation : Refd. Soe. Anon, des 
Brands Ftabl tenements de Touquet Paris- 
Plago r. Baumgart (1927), 96 L. J. K. B. 789. 

243. Add. Annotation : Folld. Soe. Anon, des 


PART I. SECT. 1. v 

1 i. Distinguished from &p< mint ive 
transactions.] — The more fact that a 
transaction is speculative dots not 
make it a wagering one.— Kanwar 
Bhan -Sukita Nand r. Gant at Uai- 
Ram Jiwan (1926), I. L. R. 7 Lah. 
442.— IND. 

10 i. Severable contract.] — Pltf. A 
deft, entered Into an agreement 
whereby pltf. was to tram deft.’s 
horses for trotting, & deft, was to pay 
£2 per week for each horse, give pltf. 
one-fourth of stakes won, & further, 
when a horse was in a race Ac had 
a reasonable chance of winning, deft, 
was to put £5 on the totalisator 6c pay 
t o pltf. any dividend received : — Held : 
(I) an agreement by an owner to pay 
to his trainer one-fourth of the Rtakes 
won was valid & enforceable ; (2) the 
term of the contract whereby invest- 


ment was to he mode on the totalisator 
by deft, m pltf/s lut crest was unlawful ; 
(it) the whole rontiact was not rendered 
unlawful thereby, the promises being 
independent, 6c the lawful pioiniscH 
bemgeapabk of enfoieement WimoN 
v. Hoc Ainu, [1927J N. Z. Jj. Jt. 332.— 
N.Z. 

d i. .] Wilcox r IIooaiitit, 
No. 10 i, antt. N.Z. 

sa. Agreement for pay/ment of 
differences — Arising out of wagering 
contract.] — Where a forward contract 
for the purchase & sale of goods is void 
on the ground of wagering under Con- 
tract Act, s. 30, a subsequent cross 
contract, as a result of which the 
differences payable under the original 
wagering contract arc settled, is void 
under Bombay Act III. 1805, s. ]. — 

JrVANCHANl) GaMBIIIRUAL, ETC. V. 
Laxvuvaravan Ganesiiram (1025;, 


I. L. R. 40 Bom. 680.— IND. 

sb. Agreement bg racehorse owner to 
pay trainer shari of si ala s vnm . ] — 
Wilson v. Hogarth, No. 10 i, aut < . — 
N.Z. 


PART I. SECT. 6, SUB-SECT. 1. 

181 iii. .] — Whore during a 

game of dice cheques arc given by one 
player to another player for money 
advanced to enable the former to 
continue tho game, such cheques will 
l>o deemed to have been given for an 
illegal consideration. 

If in an action brought on such 
cheques the evidence discloses tho 
illegal consideration tho trial judge 
should dismiss the action, even though 
tho Illegality has not been pleaded. — 
Hoggins v. Morrison, [1025] 2 D. L. R. 
1203 ; 110251 2 W. W. R. 75.— CAN. 



Cases 848 — 880. 


English 'and Empire Digest Supplement. 


Grands Ntablissements do Touqnet Parie- 
Plaffe v. Baumgart (1927), 96 Jj. J. K. B. 789. 

245. Add. Annotation : — Folld. Hoc*. Anon, des 
G rands Ktablisscments do Touquet Paris- 
Plage v. Baumgart (1927), 9(1 L. .1. K. B. 789. 

245a. — — ■.] — Whore money is lent in 

a foreign country for the purposes of gaming 


& gaming in that country is not illegal. & 
cheques payable in England are given for 
the money lent, pltf. can ignore the security 
& sue as for money lent to deft. — S ooi6t& 
Anonyme des Grands Etablissements de 
Touquet Paris-Plage v. Baumgart (1927), 
96 L. J. K. B. 789 ; 130 L. T. 799; 43 
T. L. R. 278. 


Part II. — Games, Gaming and Gaming Houses. 


254. Add. Annotation : —As to (2) Consd. R. v. I 
Kirby, Parker & Patrick (1927), 20 Or. App. I 
Rep. 12. 

255a. .]- The questions whether 

a house is used for unlawful gaming within 
Beet. A of the above Act, & whether a game 
is unlawful within Betting Act, 1853 (c. 119), 
b. 3, are for the judge, & not the jury. — 
R. v. Ktwhy, Parked fe Patrick (1927), 20 
Or. App. Rep. 12, O. O. A. 

260. Add. Annotations -As to (4) Refd. Richard- 


son v. Moncrieffe (1920), 43 T. L. R. 32. 
Generally , Refd. R v. Berg, Britt, Carrd & 
Lummies (1927), 20 Or. App. Rep. 38. 

261. Add. Annotation : — Refd. Richardson v. MOn- 
crieffe (1926), 43 T. L. R. 32. 

278. Add. Annotation : — As to (2) Consd. R. v. 
Kirby, Parker & Patrick (1927), 20 Or. App. 
Rep. 12. 

286. Add. Annotation : — Apld. R. v. Berg, Britt, 
Carrf & Rummies (1927), 20 Or. App. Rep. 
38. 


Part III. — Betting and Betting Houses. 


310. After this case add “ Agreement to collect 
betting debts — Contrary to public policy.] — See 

Action, p. 9, No. 599a, ante.” 


326. Add. Annotation : Refd. Eierton v. Walker 
(1927), 137 h. T. 594. 

330. Add. Annotation : Consd. Evcrton v. Walker 
(1927), 137 L. T. 594. 


PART II. SECT. 1, SUB-SECT. 1. 

252 i. - - Prizes providfd out of 

admission mnveu 1 -A person hired » 
hall fin one night , & anolhei hall for 
two night h, be advertised that whint 
driven, open to the public* on payment 
of one shilling foi admission, would 
be held in tho IuiIIh on those nights. 
A huge numbei of people attended, & 
prizes weio an a idea to the successful 
players. The purchase of tho prizes 
was defrayed out of the admission 
uionev, any balance oyoi txdug lotainod 
by the piomotor : - HtM : (1) tho 

plaving of piogressivo whist was 
gaming, in view of tho foots that tlio 
olcincnt of chance pi (‘dominated in 
t ho game, & tliut t ho prizes woro derived 
from tho admission money, Si it was 
immateiial whether tho proceedings 
were or woro not detrimental to the 
morals of the community ; (2) accused 
had managed, conducted, or carried 
on gaming in tho promises, although 
liis operations hod been restricted to 
three isolated occasions. — Bunton v. 
Millkh, [1925] 8. O. (J.) 120. — SCOT. 


PART II. SECT. 2, SUB-SECT. 1. 

sd. General rule .] — Where a game as 
played on premises encourages an 
mdulgonco in nil classes of the com- 
munity of the propensity to gamble, be 
is iulurious to public morals be a common 
law nuisance, the pre mines are a 
common gaming house. -Dawson r. 
Sinclair, 1 19*20] N. Z. L. It. 721. 


284 i. Proprietary club— Need not b 
open to public .] — A common gamin 
house is one in which a large number c 
persons are invited habitually to oon 
gregate for the purpose of gaming, i 
ft makes no difference that its use i 
restricted to subscribers & membei 
of a club, & it 1 b not open to all person 
desirous of using it. — He Crinnia 
(1923), T. L. K. 47 Mad. 420.— IND. 


284 ii. J n whu h poker plain d. ] -- 

An incorporated oo„ the proprietor of 
a *' club ” iu which membership was 
secured by payment of a periodical 
fee, Ac where stud poker w«h played, 
tho players being required to buy cards 
from tne “ club ” be gum, fruit, candy 
or soft diinks being supplied on oach 
sale of cards * — Ilf Id : to have been 
proporly convicted for keeping a 
common gaming house. H. Train- 
men's Club (1920), 4fl Oan. Ciim. Cas. 
231 : 20 Rusk. It . It. 401 ; [1U20J 

1 W. W. R. 830. -CAN. 

e i. .] — On a prosecution 

for keeping a common gaming house : 
— Held : premises on which were found 
caids, poker chips, dioe, a round 
cloth-covered table & a " punch 
board,’* were " provided with any 
moans or contrivance for unlawful 
hotting or gaming ” within Criminal 
Code, s. 986.— R. v. Go*, [1925] 3 
W. W. R. 638 ; 44 Can. Crim. Cas. 
119.— CAN. 

© ii. .] — The koeping of a 

** multisellcr ** for gain : — Held : to 
render the place in which it was kopt 
8c where it was “ played *’ by persons 
resorting thereto, a common gaming 
house. — R. v. Blabz (1926), 45 Can. 
Orim. Cos. 257 ; 20 Sask. L. R. 605 ; 
[1926] 2 W. W. R. 368.— CAN. 

ul. Under Gaming Act , 1908, e. 4.] — 
Weathered u . Fitzoibbon, [1925] 
N. Z. L. R. 331.— N.Z. 


PART II. SECT. 2, SUB-SECT. 2. 

h i. Acting > as ” banker •• 

but not residing in common gaming 
house.] — Held .* not to justify a con- 
viction as keeper of the house. — R. v. 
Mark (1924), 43 Can. Orim. Cas. 368.— 
CAN. 

h ii. Under Gaming Act , 

1908, «. 4.] — Weathered «. Fitz- 
qibbon, [1925] N. Z. L. R. 331.— N.Z. 
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PART II. SECT. 2, SUB-SECT. 3. 

g i. .]— Conviction for allowing 

gambling on promises for which there 
was a retail liquor licence quashed, tho 
holdor of the licence not having know- 
ledge of the gambling. — R. v. wiielan 
(1908), 9 W. L R. 424.— CAN. 


PART II. SECT. 2, SUB-SECT. 4. 

a i. — - Invalid — Effect .] — A con- 
viction for keoping a common gaming 
house may be sustained, even though 
the search warrant, under which entry 
was made, was defective. — R. v. 
Pidoeon (1926), 45 Can. Crim. Cas. 
233 ; 37 B. C. R. 309 ; [1926] 3 

W. W. R. 765.— CAN. 


PART III. SECT. 1. 

310 i. Betting or betting business — 
Not illegal ipso facto .}— Neither in 
India nor in England has the legislature 
gone so far as to enact In express terms 
that betting transactions are illegal, 
bift it is clear that In both countries 
the legislature regards it as undesirable 
in the public Interest that any assist- 
ance should bo afforded by cts. of law 
to enforce obligations which have been 
created in connection with betting 
or wagering transactions. — Mitchell 
v. Tennent (1925), I. L. R. 52 Calc. 
677.— IND. 


PART HI. SECT. 2 , SUB-SECT. 1. 
sk. Pathway — Sole access to three 
ftoases.l — A pathway leading from 
public land to three separate dwelling- 
houses, to which it provided the only 
means of access, was entered from the 
lane through a gate which was never 
locked : — Held : the pathway was a 
“ public passage/’ & a * street M 
within Street Betting Act, 1906 (o. 43), 
s. 1. — Maokie v . Crombik, [1926] 
S. C. (J.) 29.— SCOT, 




Vol. XXV. — Gaming and Wagering. Cases 358 — M3. 


358. Add. Annotations: — As to (4) Retd. Clark v. 
Westaway. [1927] 2 K. B. 597. As to (5) 
Held. Clark v. Westaway, [1927] 2 K. B. 597. 
Generally , Refd. Schneiders v. Abrahams, 
[1925] 1 K. B. 301, 

415a. .] — Applts. were the responsible 

proprietors of a four-page weekly newspaper, 
which was sold at 6 d. a copy, & which had in 
winter a weekly circulation of over 82,000 
copies. The newspaper contained what was 
called a “ Free Football Competition ” with 
a coupon giving particulars of future foot- 
ball matches & a column for the competitors 
to fill in their forecast of the results, a prize 
of £150 being offered for a correct forecast of 
all the results & a prize of £100 for a correct 
forecast of nine results, but no money was 
to be sent with the coupons. Applts. wero 
summoned for unlawfully publishing a coupon 
of a ready-money football betting business 
contrary to sect. 1 of the above Act. The 
justices found that the majority of the 
persons who bought the newspaper did so 
for the sake of the coupon, & that applts. 
had circulated coupons of a ready-money 
football betting business, «fc they convicted 
applts. : — Held : the case was typical of the 
mischief aimed at by the Act, & the justices* 


decision must be affirmed. — Buttle v. Cress- 
well, [1926] 1 K. B. 264 ; 96 L. J. K. B. 367 5 
134 L. T. 144 ; 90 J. P. 3 ; 42 T. L. R. 75 5 
23 L. G. R. 695 ; 28 Cox, C. C. 94, D. C. 

415b. .] — Tuhp Publishers, Ltd. v. 

Davies, [19271 W. N. 190, D. C. 

423. Add. Annotation : — As to (1) Refd. Pointon 
v. Cox (1926), 130 L. T. 506. 

424a. Information under Licensing Consolida- 

tion Act, 1910 (c. 24) — Form of conviction.] — 
An information was preferred against applt. 
under sect. 79 (1) (6) of the above Act for 
that he, being the holder of a justices' licence, 
suffered his promises to be used in con- 
travention of Betting Act, 1853 (c. 119). 
Applt. was convicted, & appealed to quarter 
sessions, who allowed the appeal, on the 
ground that the conviction was bad on the 
face of it because it did not specify what 
contravention of Betting Act, 1853 (c. 119), 
was alleged: — Held: applt. was entitled to 
the precise information to which he would 
have been entitled if he had been prosecuted 
under Betting Act, 1853 (c. 119), A the 
decision of quarter sessions was right .- 
PolNTON r. Cox (1926), 136 L. T. 506; 91 
J. P. 33 ; 13 T. L. R. 175 ; 25 L. U R. 101 ; 
28 Cox, C. C. 308, D. O. 


Part IV. — Lotteries. 

434. Add . Annotation : — Refd. Kerslake v. Knight I 443. Add. Annotation : — Refd. Kerslake v. Knight 
(1925), 133 L. T. 606. 1 (1925), 133 L. T. 606. 


PART III. SECT. 4, SUB-SECT. 1.— A. 

t (p. 440) i. .1— 

Where certain persons rented an en- 
closure, part of a larger enclosure 
abutting on a public road, & invited 
others to come there & make bets . — 
Held . any person found betting there 
was rightly convicted of gambling m a 
public place. — It. r. 1 ulsiii Dab 
(1924), I. L. R. 46 All. 787 — IND. 

PART III. SECT. 4, SUB-SECT. 1. — B. 

g i. .] — Deft, asfcoon. was incor- 
porated as a co. bv letteiB patent, 
which wero amended by adding certain 
objects 6t purposes, viz., to encourage 
horse-racing, to construct, maintain, 
& operate race-courses, & other like 
objects & purposes. The 00 . estab- 
lished a jacc-eourse 6c hold 'race- 
meetings, at which betting on the races 
was permitted, & was convicted under 
Criminal Code, ss. 228, 285, of the 
offences of keeping a common betting 
house, & recoidlng & registering bets, 
otc. ; — Held : the co. was not protected 
by sect. 235 (2). — It. v. Long Branch 
Racing Assocn., [19251 2 D. L. R. 
46 ; 43 Can. Crim. Cas. 283 ; 56 

O. L. R. 303.— CAN. 

PART III. SECT. 4, SUB-SECT. 2.— A. 

863 i. What persons liable to penalties 
— Persons ** keeping ” — Servant in sole 
charge.] — Any pereon, whether servant 
or agent, or on his own account, who 
has for the time being tho exclusive 
charge of promises, & who uses those 
premises for the purpose of betting, is 
guilty of keeping or using the premises 
as a common gaming house under 
Gaming Act, 1908, s. 4, even though 
he is not the owner, & the owner is 
ignorant of the use to which the 


premises were put, & though tho 
premises bo used arc only pmt of the 
premises of tho owner. J)avih v. 
NuTrALL, [1U24] N. Z. L. R. 65.— N.Z. 

PART III. SECT. 6. 

415 i. ** Printing or knou'ingly cir- 
culating coupons ” — Construction of 
Football netting Act, 1920 (c. 52). si. 1, 
2.] — Commission agents issued a 
printed publication containing coupons 
for use m predicting results of football 
matches & offering money puzes. 
Apart from the coupons & matters 
connected therewith the paper con- 
tained very little reading matter, 6c 
the majority of purchasers bought it 
for the sake of the coupons. The com- 
mission agents wore eonvicled of 
knowingly printing & circulating cu- 
culars or coupons of a ready-monev 
football hotting business •— Hi Id : the 
aper was a circular or coupon of tho 
usincss of applts., & conviction sus- 
tained. — Jameson v. Sinclair, [1925] 
S. G. (J.) 1.— SCOT. 

■n. “ Ready-money football betting 
business " — Newsagents settling with 
publishers monthly.] — Commission 
agents issued a printed publication 
containing coupons for use m pre- 
dicting results of football matches & 
offering money prizes. It was issued 
to wholesale newsagents, & distributed 
by them to retail newsagents, who sold 
it to the public. Tho wholesale & 
retail newsagents settlod their accounts 
weekly ; tho wholesale newsagents ian 
monthly accounts with the commission 
agents, who paid tho prizewinners. 
The prize money was paid, although 
the monthly accounts had not been 
settled ; — Held : there was evidence 
on which the magistrates might hold 
that applts/ business was a ready- 


money foothull betting business. — 
Jamkhov v. Sinclair, 11925] B. C. (J.) 
1 .—SCOT. 

PART III. SECT. 7. 

.] — Paterson v. 

[1924J 8. C. (J.) 38.— 

SCOT. 

o li. Right to open 

closed envelopes.] — Hi Id : the spocial 
warrant undei Betting Act, 1853, s. II, 
entitled tho polioo to open postal or 
other communications found on the 
pi onuses, although contained m closed 
envelopes, foi tho put pose of ascertain- 
ing whether they contained documents 
relating to betting. — S'l RATiirRN v. 
Binson, 119251 S. C. (J.) 4 0.-— SCOT. 

sp. Appial — Pmu'ipld on which 
court nets | — R. 0 . Smith (1926), .‘57 
B. C. R. 248.— CAN. 

PART IV. SECT. 1. 

b (p. 454) i. (inducting “ suit 

clubs — Jhhi : a violation of Criminal 
Code, s. 2.16 (r) (d).— R. v. A. 1). 
Murray Tailoring, Ltd., (19251 3 
W. W. H. 483 ; 44 Can. Ciirn. Cas. 346. 
— CAN. 

b (p. 454) ii. Club distributing 

" chances ” for pnzis with menbership 
cards.}— Itch/ : a violation of Criminal 
Code, s. 216.— R. v. Uratton (Out.) 
(1926), 46 Can. Cnm. Cos 41. — CAN. 

b (p. 454) lii. Giving purchasers 

of goods tukds for club— Club dis- 
tributing prices. 1 — Held : a violation of 
Criminal Code, b. 236.— R. v. Roderick 
(O nt.) (1926), 45 Can. Crim. Cas. 110. — 
CAN. 

PART IV. SECT. 3. 

st. Art unions — Whether exempt under 



Cases 449—602. 


English and Empire Digest Supplement. 


449. Add. Citations : — 94 L. J. K. B. 019; 133 
L. T. 006 ; 80 .T. P. 142 ; 23 L. G. B. 674 ; 
28 Cox, C. C. 27. 

464. Add. Annotation : — Apld. Banson r. Burgess 
(1 927), 137 L». T. 530. 

464a. .] — A printer printed & sold to a 

purchaser a set of i ickets adapted for use in 
a lottery, but no lottery was then in existence. . 
The purpose was that the purchaser should 
institute <fc carry on a lottery by means of the > 
tickets, by reselling them singly & providing 


out of the proceeds a prize for the holder of 
the winning ticket. The printer took no 
further interest, financial or otherwise, in the 
matter, beyond the original purchase price 
for the sale of the tickets as a set : — Held : 
the printer was properly convicted of publish- 
ing a proposal or scheme for the sale of tickets 
or chances in a lottery contrary to the above 
sect. — Banson v. Burgess (1927), 137 Ij. 
530 ; 91 .T. P. 133 ; 43 T. L. R. * 

Ij. G. B. 378 ; 28 Cox, 0. C. 425, P. C. 


Part VI. — Competitions. 


496. Add. Annotation Dlstd. Buttle v. Cresswell 
(1925), 42 T. Ij. R. 75. 

497. Add. Annotation : Refd. Suttle v. Cresswell 
(1925), 42 T. L. R. 75. 

498. Add Annotation : — Apld. Suttle v. Cresswell 
(1925), 42 T. Jj. B. 75. 


501. Add. Annotation : — Refd. Suttle v, Cresswell 
(1925), 42 T. Ij. R. 75. 

502. Add. Annotation : — Aa to (3) Refd. Greenberg 
v. Cooperstein, [1920] Ch. 057. 


i'riminal f'odc, ft. 230 .) -11. v. IjEIidanc 
(Ont.) ( 11126 ), 40 (’an. (him. Uuh. 38. - 

CAN. 

PART IV. SECT. 5, SUB-SECT. 1. 

iw. Snte Df f/avibltno derive.'} - A vio- 


lation of Criminal Code, s. 236 (b), may 
be proved, although there is no evidence 
that at tho tune of tho sale of the devise 
in question, e.g. t a punch board, thore 
was a coiiHcious arrangement between 
the buyer seller that some property 


would bo disposed of by chance bv 
moans of tho device. Tho essential 
inquiry is, what ah the purpose or 
known intended use of the device. — 
It. r. Hfisjs. [19201 1 D. L. 3t. 60 ; 
11926) 3 W. AV. It. 721.— CAN. 
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GAS. 

Part II. — Lands and Works. 

10. Add. Citations 94 L. J. Ch. 382 ; 133 L. T. 505 ; 89 J. P. 177 ; 23 L. G. H. 525. 


Part III. — Supply of Gas. 

37. Add. Annotation: Refd. 1L r. Eleclricily I 48. Add. Annotation : Mentd. He Quint in Dick, 
('omrs., F.r p. Yorkshire Electric Power Co. rionruirv r. Fenlon, [102(5] Hi. 002. 

(1027), 01 . 1. I\ 101. 1 


Part VIII. — Gas Supply 

114. Add. Annotation : — Consd. A.-G. r. County of 
London Electric Supply Co., [1920] Ch. 512. 

125. Add. Annotation : .1.s* to (J ) Consd. Salis- 


in the Metropolis. 

bury A Fordin^brid^e District Drainage 
Hoard r. Southern Tanning Co. (1920), Lid., 
|1027| 2 K. H. 5(5(5. 


PART III. SECT. 2, SUB-SECT. 6. 

sa. Refusal to pay increased rates — 
Right to cut off gas.] — Held : Natural 
Gas Conservation Acts, 1921 (c. 17), 
A 192? (c. 29), wero valid.- SANDWICH 
v. Union Natural Gas Co. (Ont.), 
11025] 4 L). L. K. 795 ; affq., 119251 2 
J). L. R. 707 ; 56 O. L. R. 999. — CAN. 

PART IV. SECT. 2, SUB-SECT. 1. 

62 i. (Ms main — Damage by sub- 


sidence.) — A gas co. opened a street in 
a city A laid down a gab main. The 
city corpn. constructed an uiulei- 
ground drain, A, by reason of a sub- 
sidence of tlic dram, the gas mam was 
broken. The co. open'd the street A 
repaiml the gas main A the corpn. 
reinstated the drain A roadway. In an 
action by which tbo corpn. sought, to 
recover from the co. the cost of such 
reinstatement, the co. by counterclaim 
sought to recover fiom the corpn. Ihe 


cost of repairing the gas main ;—Ih1d : 
the liability of tbo corpn. for the 
damage to the gas mam depended 
upon negligence in the exeiciso ot its 
statutory powers causing unnecessary 
damage to t lie oo., \ 1 1n* onus of proving 
such negligence had not been dis- 
charged bv the co. — IWi'TROi'OLn an 
Gah Go. v. Mi:uiorn\K Corpn., 1J925I 
V. ],. R. 192; 95 C. L R. J 86 , 91 
Argus L. It. 25. AUS. 



Cases 20 — 327. 


English and Empire Digest Supplement, 


GIFTS. 

Part N. — Capacity to Give and to Receive Gifts. 

20. Add. Annotation : — Retd. Deuchar v . Gas Light & Coke Co., [1925] A. C. 691 • 


Part III. — Gifts inter vivos. 


26a. Gift for public purposes — Whether formalities 
for oompulsory acquisition apply.] — The 

formalities required for the exercise of the 
compulsory powers given by statute for 
taking land for public improvements have 
no application to the case of a voluntary 
gift of land. — M ichaud v . Montreal (City) 
(1923), 92 L. J. P. C. 161 ; 129 L. T. 417, 
P. C. 

171. Add, Annotation: — Consd. Re Wilkinson, 
Page v. Public Trustee, [192CJ Oh. 812. 

172. Add. Annotation : — Consd. Cohen v . Sellar, 
[1926] 1 K. 13. 536. 

173. Add. Annotation Consd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 

174. Add. Annotation : —Consd. Cohen v. Sellar, 
LI 926] 1 K. 13. 536. 

175. Add. Annotation : —Consd. Colien v. Sellar, 
[1920] 1 K. 33. 536. 


175a. .] — (1) If a man who has 

romised to marry a woman, & has given to 
er an engagement ring in contemplation of 
marriage, refuses without legal justification 
to carry out his promise, he cannot demand 
the return of the engagement ring. 

(2) Semble : if a woman who has received 
an engagement ring in contemplation of 
marriage refuses to fulfil the conditions of 
the gift & to carry out her promise, sho must 
return the ring. 

(3) Semble : if an engagement to marry be 
dissolved by mutual consent, then in the 
absence of an agreement to the contrary the 
engagement ring & like gifts must be returned 
by each party to the other. — Cohen v . 
SEI.tiAR, [1926] 1 K. B. 530 ; 95 L. J. K. B. 
629 ; 135 L. T. 21 ; 42 T. L. R. 409 ; 70 
Sol. Jo. 505. 

192. Add. Annotation : — Mentd. Oldham v. 

Sheffield Corpn. (1927), 136 L. T. 681. 


Part IV. — Incomplete Gifts 


227. Add. Annotation Overd. Re Swinburne, 
Sutton v. Featherlcy (1925), 70 Sol. Jo. 64. 

228. For the paragraph in original volume sub- 
stitute the following paragraph : — 

Non-payment due to suspicious signature 

— Subsequent death of donor.] — A lady, in her 
last illness, gave a cheque for £700 to a 
person with whom she had lived for some 
time, & the cheque was duly presented but 


not honoured, owing to the signature being 
of a very shaky & doubtful character. The 
donor died before the cheque could be again 
resented : — Held : the cheque not having 
een paid, there was no valid & effectual gift 
of the money to the donee . — Re Swinburne, 
Sutton v. Featherley, [1926] 1 Ch. 38 ; 
05 L. J. Ch. 104 ; 134 L. T. 121 ; 70 Sol. Jo. 
64, O. A. 

Compare original volume, p. 542, No. 292. 


Part V. — Gifts mortis causa. 


292. Add. Annotation: — As to (1) Consd. Re 827. Add. Annotation : — Held. Re Swinburne, 
Swinburne, Sutton v. Featherley (1925), 70 Sutton v. Featherley (1925), 70 Sol. Jo. 

Sol. Jo. 04. 64. 


PART I. 

2 i. Essentials of gift — Transfer of 
property — Intention atom insufficient . J 
jarvib r. Jarvis, [1026) 3 1). L. 33. 
897.- CAN. 

PART III. BECT. 1. SUB-SECT. 1. 

b i. 1 -McMukcuy r. Stewart 

(Alta,), 11926) 3 D. L. R. 418 ; [1926] 
2 W. W. R. 463. —CAN. 

PART III. SECT. 1. SUB-SECT. 2. - 
B. (e). 

ni. — — To bank wan out / .] — The 


payee of a promissory note payable on 
demand left it with his bank for the 

{ jurposo of having the interest on it col* 
acted. Subsequently he indorsed tho 
note to his nephew & loft it with the 
bank manager, telling him that he 
wished to collect tho interest on it while 
he lived & to have the note dolivored to 
his nephew on his death. Sc the manager 
put the note into a large envelope in 
tho l»ank whioh hold documents 
belonging to the nephew : — Held : 
there had been a complete gift inter 
vuyia of the note. — P iobbon v. 
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Chamberland, [1926] 3 D. L. K. 765 ; 
[1926] 2 W. W. R. 570 ; 22 Alta. L. R. 
270.— CAN. 


PART V. SECT. 2, SUB-SECT. 2.— 
B. (b). 


311 xxiil. .] — A donatio 

mortis causd may be made by the donor 
placing menoy upon deposit receipt 
In the joint names of himself Sc the 
donee. The handing of the deposit 
reoejpt to the donee Is sufficient do* 



Vol. XXV.— Gifts. Cases 331-^372. 


331. Add. Annotation : — Refd. Be Swinburne, 
Sutton v. Featberley (1025), 70 Sol. Jo. 64. 

337a. — -.| — Where testator, in his last illness, 
said he wanted to leave something to l’., Ac 
then directed her father to get mtge. deeds 
out of a box in his room, & said he should 
give the deeds for (\, handed them over to 
her father Held : the gift was a good 
donatio mortis causa , & the donee was 


entitled to the money secured by the deeds. — 
Be Patterson, Mitchell v. Smith (1864), 
10 L. T. 520 ; 10 Jur. N. 8. 578 ; on appeal , 
t lie Cl. J. & 8m. 422. 

347. Add. Citations : — 95 h. J. Ch. 204; 133 L. T. 
465. 

372. Add. Annotation : — Refd. Be Swinburne, 
Sutton r. Featberley, [1020] Oh. 38. 


livery, & a direction by the donor to the 
donee to make certain payments out 
of the money does not invalidate the 
grift. — F aynk n. Martin (1024), 39 
I. L. T. 14. — IR. 


PART V. SECT. 3, SUB-SECT. 3 - B. 

374 v. .1— The delivery by 

a person in extremis of tho keys of his 
safe, accompanied by tho words, “ They 
lead to everything I have got, ever} * 
thing 1 have got is yours ** : — Held : to 


oporntc as a donatio mortis camd of the 
things in tho safe other than tho money 
in a bonk represented by a pass book 
found in the safe. — Cus\ck v . Pay, 
[19251 3 1). L. it. 1028 ; [1925] 2 

W. \V. It. 71 k— CAN. 



Cases 13—996. 


English and Empire Digest Supplement. 


GUARANTEE AND INDEMNITY. 

Part I. — Characteristics of Guarantee. 

13. Add. .1 nnotation : Generally, Mentd. lie Harrington Motor Po. (1927), 1J T. R. K. 58. 


Part II. — Requisites of Guarantee. 

134. Add. Annotation Refd. Hall v. I. 11. Oomrs. (1920), 135 R. T. 759. 


Part III. — Proof of Guarantee. 


185. Add. Annotation : Mentd. Houghton v. Not - 
hard, Howe* & Wills (1927), 44 T. R. K. 70. 
295. Add. Annotation : Apld. Fail*, Smith v. 
Messers (1927), 1 I T. R. R. IS. 


323. Add. Annotation : - Refd. Franco-Britisk Ship 
Store Co. v. Compagnie des Ohargeurs 
Fran^aise (1920), 42 T. R. R. 735. 


Part IV. — Interpretation. 

407. Add. Annotation : — Mentd. Kiuibcr Coal Co. 421. Add. Annotation : — Refd. Allen v. Royal 
v. Stone A Rolfe, [1920] A. C. 411. Bank of Canada (1925), 95 R. ,T. P. C. 17. 


Part V. — Liability of the Surety. 

574. Add. ('it at ton : 11 Kxch. 023. 679. Add. Annotation : Mentd. ICred it bank C 

587. After this ease add “ - - Sufficiency of C. m. b. II. r. Sehonkers, |1927| 1 K. B. 

consideration.! See Landlord <V Trnant, 

No. 1142a.” 


Part VI- Surety’s Rights against Creditor. 

782a. .| Bkckktt r. Booth (1708), 2 Kq. (Vis. Abr. 595 ; 22 K. R. 500, R. C. 


Part VII —Surety’s Rights against Principal Debtor. 

876. Add. Annotation : Mentd. Akl. Dampskibs 996. Add. Annotation : — Mentd. Biddulph & Dis- 
Nteinstad r. Pearson (1927), 137 R. T. .>33. trict Agricultural Soc. v. Agricultural Whole- 

947. Add. Annotation : Refd. Riggett (Liverpool) sale Soc. (1920), 95 B. J. Oh. 576. 


v. Barela} s Bank (1927). Hi 

PART II. SECT. <3, SUB-SECT. 2. 

44 ii. — - For benefit of third 

Marti/.) — Where a married woman 
signs an instrument at the request of 
her husband, not for hit, benellt, but 
foj the accommodation of « frloiul or 
relati\e of liis, the evidence necossaiy 
to prove that imdno in Hue nee was 
exercised by the husband must bo 
much stronger than would be necessary 
had the signature been obtained for 
the husband’s benefit. — Watkins 
(,T. It.) Co. a. No BERT (Alta.), [1926J 
1 J>. L. TC 5 26 ; [1926] 1 W. W. It. 150. 
— CAN. 

_ y or Ix ncfif 0 f } t usbavd.] - 

See Husband Wife, Nos. 1370 I, 
1370 ii, post. 


L, T. 113. 


PART III. SECT. 1, SUB-SECT. 1.— A. 

sa. Verbal agreement of guarantee 
or suretyship .] — Held : unenforceable 
becauso of St at. Frauds. — 1)oyle v. 
McKinnon, [19251 3 D. L. It. 334 ; 57 
O. L. Jl. 10 J.— CAN. 

PART III. SECT. 1, SUB-SECT. 1. B. 

sc. Promise to guarantee, dividend *£• 
stock.] — Held : not a guarantee to 
which Stat. Frauds, 11. S. O., 1914 
(e. 102), s. 0, applied. — Quanck v. 
Brown, [1926] 2 1). L. Tt. 824 ; 58 
O. L. It. 578. — CAN. 

PART IV. SECT. 2, SUB-SECT. 1. 

sd. To supply name of principal 
1 Not admissible .] — Imperial 
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Bank of Canada v. Nixon, [1920] 
4 I). L. It. 1052 ; 59 O. L. It. 538.— 

CAN. 

PART V. SECT. 7, SUB-SECT. 6. 

728 ii. -.1 — He Thom- 

son, [1926] 4 D. L. It. 755 ; 59 O. L. It. 
419. —CAN. 

PART VI. SECT. 3, SUB-SECT. 8. 

775 ii. .] — Revillon 

Wholesale, Ltd. v. Nf.mirsky, [19261 
2 D. L. It. 374 ; [1S26J 2 W. W. Ji. 166 ; 
7 C. B. It. 583.— CAN. 

PART VII. SECT. 4, SUB-SECT 3. 

937 iv. .1 — Head 

McLean, [1925 htf D. L. R. 71C. — CAN. 



Vol. XXVI.— Guarantee and Indemnity. Cases 1216—1608 


Part IX. — Determination of the Guarantee. 


1216. Add. Annotation As to (2) Consd. lie 
Darwen & Pearce, Associated Paper Mills v. 
Barnes (1920), 95 L. J. Cli. 487. 

1222. Add. Annotations Apld. lie Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1920), 95 L. J. Ch. 487. Refd. Sassoon r. 
International Banking Corpn, [1927J A. (\ 
711. 

1224a. Guarantee of call on shares -Forfeiture of 
shares — Discharge of surety.] — The forfeit m 
by a co. of the shares of a principal debtor 
constitutes an interference with the rights 
of a surety who has guaranteed payment ol 
instalments owing upon such shares, in that 
it substitutes a fresh A more onerous liabilit > 
upon the surety than the liability under the 
original contract, & deprives him of his 
equitable right of lien upon the shares. A 
surety is, therefore, discharged by such for- 
feiture from his contract ol suretyship. — fie 
Darwen «fc Pearce, (19271 1 Ch. 17b; 95 
L. J. Oh. 487 ; 180 L. T. 121; 70 Sol. Jo. 
965 ; [1926] B. & C. B. 65. 


1342. Add. Annotation : * Refd. Jie Darwen \ 
Pearce, [19271 1 Ch. 17(5. 

1520. Add. Annotation : — Mentd. lie Lister, Ex v • 
Bradford Overseers & Bradford Corpn., 
[1926J Oh. 140. 

1523. Add. Annotation : Refd. Morris r. Harris, 
[ 1 927 J A. O. 252. 

1570. Add. Annotations : — Refd. Firm of B. M, 

K. K. M. v. Finn of M. 11. M. V. L. (1920), 95 

L. J. P. C. 197 ; Pirie v. Richardson (1920), 
70 Sol. Jo. 1028. 

. Add. Annotations : — Mentd. Bennett r. 
\\ hit cl lead* [1920] 2 K. B. 8S0 ; Firm of 
B. M. K. B. M. Firm ol M. B. M. V. L., 
(1920] A. O. 701 ; Pirie r. Richardson (1920), 
70 Sol. Jo. 1028; Uardie A Lane r. Ohiltern 
(1927), 90 L. J. K. B. 778. 

. Add. Annotation : Refd. Jie Darwen A 
Pearce, Associated 3‘aper Mills v. Barnes 
(1926), 95 1.. J. Oh. 4S7. 


PART VIII. SECT. 2, SUB-SECT. 2.— 

B. (a). 

1068 iv. .)— The fact that 

a settlement made by some of a number 
of co-suretics with their creditor ha8 
not been agreed to by all the co -sureties 1 
or fixed by judgment does not prevent 
those who have made the settlement 
ic paid thereunder train enforcing con- 
tribution from the others, if the latter, 
although notified of A invited to take 
part, in the negotiations for settlement, 
did nothing & made no protest with 
respect thereto. — S tewart r. Braun. 
[1925] 2 D. L. It. 423 , [1925J 1 

W. W. It. 871.— CAN. 

1068 v. .] -McNeilt v. 

SHORT (Alta.), [192G] 4 JD. L. It. 951 
CAN. 

PART VIII. SECT. 2, SUB-SECT. 2. 

B. (b). 

1068 i. Revsd., 35 C. X,. It. 48. 

PART VIII. SECT. 2, SUB-SECT. 4. B. 

1116 i. Application of McrcatdiU 
Laws Amendment Act , 1850 (c. 97), 
s. 5 — A ssignment of j udgvu nt — A T < ressttg 
for leave to issue execution.] - Where a 
creditor takes judgment against two 
or more suretios A issues execution 
against each, A one of them pays the 
judgment, the surety so paying is 
entitled to stand in the place of the 
creditor & carry on, in his own name, 
any proceedings alieady taken to 
enforce tho judgment against t he other 
surety until he receives the amount of 
tho other’s contributivo share, A hi* 
is not required to obtain leave to issue 
execution iu his own name.- - East r. 
Zarchekoi- k, 11926] 4 1). L. B. 355 : 
11926) 2 W. W. It. 577 ; 20 Sask. L. li. 
596.— CAN. 

PART IX. SECT. 2, SUB-SECT. 1.— A. 

1179 vii. .) — Nahii-Sim- 

1 noton Co., Ltd. v. Thomas (tiask.), 
11926) 2 D. L. It. 462— CAN. 

ai. .) — Held : tho surety 

was not released from his guarantee. — 
Dunn v. Thiokett (Man.), [1925] 3 
W. W. It. 736.— CAN. 

PART IX. SECT. 2, SUB-SECT. 1.— 

C. (h). 

sf. Surrender of some chattels bought 
under lien note — A o detriment to value of 
chattels.] — Held : the surety who signed 
the not© was not released. — T oovry 
v. Brock & Brock 191 6),- 34 W. L. It. 
973.— CAN. 


sk. *S 'ah of goods t.tci< ding t>h/mlat(d 
amount. I — II Ad : the sureties weie not 
liable.- -T exas Co. (iS. A.), Lin. r 
Weihi & Tomlinson (1927), IS N. L. B. 
21. S. AF. 

PART IX. SECT. 2, SUB-SECT. 1. 

C. (i). 

sn. 71 hiking principal dibfor Iranh- 
rupt .\ — Where a surety contended 1 hat , 
by making debtor bkpt., the ei editor 
had so prejudiced tin. surety as to 
discharge him fioni liability: lltld : 
no duty was owed by a creditor to a 
surety eithoi to put deblot into bkpey. 
oi to refrain from doing so. -Imrehim. 
Bank of Canajo r. Allei, f 1 !I2(> 1 
3 I). L. it. 86 , 59 O. L. 11. I. CAN. 

i 

| PART IX. SECT. 2. SUB-SECT. 4. 

I B. (d). 

i sp. lib ration in nnmtur of rristal 

I mints.} Held • not made on a basis 
oT extension of tune, so as to release 
the smety fmm liability - —Malkin 
(W . II.) Co., Lj l>. r. Hiihrmw (1925), 
35 B. C. B. 415. CAN. 

PART IX. SECT. 2, SUB-SECT. 7. C. 

1451 i. J'raud of i rn/tlogn - A ighil 
roiutiat A i gh < t 

ist m 

wluc*h : -II eld : gross negligence 
cheeking accounts disehaiged the 
surety. — Enuir** - 
COUNTY CoUN(Tl 
IR. 

1455 i. — - Chiding attounf s ] 

— Era her r. Wa'iekmird Coiinm 
Council, [1926] I. R. 505.- IR. 


PART IX. SECT. 2, SUB-SECT. 8. A. 

st. Chniral rule .] — If it is an express 
or implied condition of, or collatcial 
to, tho arrangement for a guarantee, 
that an existing seeuritv, whether 
inchoate or complete, should be made 
or kept efleet I\e by tho creditor for the 
benefit of the parties as a count cr- 
security, failure to observe that con- 
dition dibchaigob the surety absolutely, 
inasmuch ab he has not got the contract 
he bargained for. 

If there is, in fact, in the possession 
of the creditor such a counter-sec ui tty, 
it is the duty of the creditor, whether 
its existence is knowif to the surety 
or not, to exercise reasonable care in 
maintaining it for the benefit of the 
surety, so as to be available, un- 
impaired by reason of any negligence. 


on l lie discharge of tho debt. If ho 
tails m this dut>, the mu civ is entitled 
to credit against his liability for the 
damages suffered by such breach of 
duly by the creditor. —Northern 
I Banking Co., Ltd. r. Newman 6c 
1 (’ALTON, [19271 1. R. 520. - IR. 

PART IX. SECT. 2, SUB-SECT. 8.— B. 

| 1480 i. 10 hase of mortgage debt.] 

i --Held: tho surety was not liable 
; under tho guarantee. — OnuillBTON 41 

1 Sr*TTT ai. PWI.1I I1«‘M 1 m. L. It. 1170.- 

N.Z. 

| PART IX. SECT. 2, SUB-SECT. 9. 

B. (c). 

i sw. I frh use of co-lessee — Surefg dis- 
charged.] — Isman r. Widen (Sask.), 
i 11926J I I). L. R. 217.- CAN. 

i 

PART X. SECT. 4, SUB-SECT. 2.- C. 

I 1685 i. Cliaractir. 1 An offer, by an 
l cmplojor, who lias knowledge of 
| honesty on the party of his employee*, 
i amounts to a representation to one 
from whom he seeks or obtains, without 
i disclosure, a fidelity guaranty, that, 

, so far as he 1 h aware, tho employee 
whose* fidelity is to bo guaranteed Is 
not dishonest. If that representation 
I is untrue, J1 mutters not. that tho 
employer’s fail me to disclose the true 
I situation was not wilful, intentional, 
I or with a view to advantage himself. — 


1685 ii. .] — Where an employee 

is required to furnish a fidelity bond, 

I Sc Ids employer knows fhat ho has been 
1 dishonest in the office or service fo 
which the bond is to apply, bill fails 
to disclose such knowledge to the bin of v 
who gives the bond m ignorance of 
tho former dishonesty of appcl., such 
non-disclosure releases tho surety.— 
Rural Municipality of Churuji- 
rrtdok No. 21 1 v. London Guarantee 
6c Accident Co., Ltd., [1925 J 3 1). L. R. 
341 ; [1925] 2 W. W. It. 334 ; 19 

Sask. L. 11. 450.— CAN. 

PART X. SECT. 4, SUB-SECT. 3.- C. 

1713 i. Astir naturi of transaction.] — 
It is a good defence to an action on a 
guaiantet that it was executed by Ihc 
surety in the ladiof, induced by the 
fraudulent misrepresent ations of debtor, 
that it is a document of another nature . 
- W atkins (J, R.) Co. v. Hannah 
(Sask.), 11926] 4 I). L. It. 93; [1926] 
2 W. W. It. 800.— CAN. 



Oases 1787 — 1877. English and Empire Digest Supplement. 


Part XII. — Indemnity 


1787. Add , Annotation : — Refd. Pontypridd Grdns. 
v , Drew, [1926] 1 K. B. 507. 

1789. Add, Annotation : — Refd. Pontypridd Grdns. 
v. Drew (1920), 95 L. J. K. B. 1030. 

1790. Add, Annotation : — OverdL Pontypridd 

Grdns. v. Drew (1926), 95 L. J. K. B. 1030. 

1790a. .] — Guardians wbo supply 

goods to a pauper by way of ordinary poor 
relief have no right to recover from the pauper 
the reasonable value of the goods so supplied. 
Birkenhead Union Guardians v. Brookes , No. 
1790, overd.— Pontypridd Union v. Drew, 
[1927 J 1 K. B. 214 ; 95 L. J. K, B. 1030 ; 130 
L. T. 83 ; 90 J. P. 109; 42 T. L. B. 677 ; 70 
Sol. Jo. 795 ; 24 L. G. B. 405, C. A. 

See, further. Poor Law. 

1826a. Limited to claims by third parties.] — Pltfs. 
took a lease of premises from deft, railway 
co., Ac, by an agreement supplemental to the 
lease, defts. gave pltfs. permission to use a 
portable gangway, which could be moved 
over certain of defts/ railway lines. One of 
the terms was that pltfs. “ agree Ac undertake 


to indemnify the co. against all claims Ac 
demands or liability whatsoever, whether in 
respect of damage to person or property, 
arising out of or in connection with the exist- 
ence or user of the gangway.” When pltfs. 
were using the gangway some trucks were 
shunted down the line, Ac the gangway was 
destroyed. In an action for damages for 
negligence Ac/ or breach of duty defts. denied 
liability Ac pleaded the above term of the 
supplemental agreement : — Held : the under- 
taking was only one to hold defts. harmless 
against claims by third parties. — Durnford 
(James) Ac Sons, Ltd. v. Great Western 
By. Co. (1927), 43 T. L. B. 079 ; 71 Sol. Jo. 
050, O. A. 

1830. Add, Annotation : — A&to (2) Refd. Stoney v, 
Eastbourne B. D. C., [1927] 1 Ch. 367. 

1867. Add. Annotation : — Refd. Be Harrington 
Motor Co. (1927), 44 T. L. It. 58. 

1877. Add, Annotation : — Refd. Admiralty Comrs. 
v, S.S. Susquehanna, [1926] A. C. 655. 


PART XII. SECT. 6, SUB-SECT. 1. — A. 

1825 ii. -.]- Gr\nd Trunk Pacific Coast S.S. Co. v. Victorta-Vancouvku Stevedoring Co. (11)18), 43 1). L. R. 
231.— CAN. 
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Vol. XXVI.— Cases 66-884. 


HIGHWAYS, STREETS AND BRIDGES. 


Part I. — Definitions 

65. To the existing paragraph add as follows : — 
(3) The words “ annual payment towards 
the cost of the maintenance & repair ” in 
Local Government Act, 1888 (c. 41), s. 11 (2), 
mean a payment to be made annually in 
respect of the expenditure of the particular 
year, not a fixed sum to be arrived at by 


Part III. — Origin and 

178. Add. Annotation : —As to (2) Refd. Stoney v. 
Eastbourne R. D. O. & Devonshire (1925), 90 
J. P. 133. 

187. Add. Annotation Refd. Stoney v. East- 
bourne R. D. C. & Devonshire (1925), 90 
J. P. 57. 

196. Add. Annotation : — As to (2) Refd. Layzell v. 
Thompson (1926), 43 T. L. R. 58. 

216. Add. Annotation : — Consd. Stoney v. East- 
bourne R. D. 0. & Devonshire (1925), 90 
J. P. 133. 

219. Add. Annotation : — As to (1) Refd. Stoney v. I 
Eastbourne R. C. & Devonshire (1920), 95 
L. J. Ch. 312. 

225. Add. Annotation :— Mentd. Birkdale Distiict 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 355. 

226. Add. Annotation : — Mentd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 355. 

227. Add. Annotation : — Mentd. Birkdale District 
Electric Supply Co. v . Southport Corpn., 
[1926] A. C. 355. 

236. Add. Annotation : — Generally , Mentd. Birk- 
dale district Electric Supply Co. v. Southport 
Corpn., [1926] A. C. 355. 

241. Add. Annotation : — Mentd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 355. 

251. Add. Annotations: — As to (1) Consd. Stoney 
v. Eastbourne R. D. C. & Devonshire (1925), 
90 J. P. 133. Generally , Refd. Stoney v. 


and Characteristics. 

taking the average expenditure over a series 
of years. 

79. Add. Annotation: — -Refd. TIow ard-Flanders 
v. Maldon Corpn. (1926), 135 L. T. 6. 

96. Add. Annotation: — Generally. Mentd. Thur- 
rock Grays A& Tilbury Joint Sewerage Board 
v. Thames Land Co. (1925), 90 J. P. 1. 


Proof of Highways. 

Eastbourne R. D. C. & Devonshire (1925), 90 
J. P. 57. 

285. Add. Annotation : — As to (1) Refd. Stoney v. 
Eastbourne R. C. Ac Devonshire (1926), 95 
L. J. Ch. 312. 

355a. .]—The purchaser of land sold 

“subject to rights of way/* alter an un- 
suspected right of way had been established 
on behalf of the public, brought, an action 
against the vendor for breach of the implied 
covenants expressed by his having conveyed 
as beneficial owner.’* The vendor’s cove- 
nant being qualified, the question turned 
upon whether tliero had been dedication oi 
the right subsequently to 1782, the date of 
the last purchase for value by those through 
whom tiie vendor claimed. Pltf. produced 
two tithe maps, made respectively in 1802 Ac 
1840, in neither of which was the right of 
way marked : — Held : the tithe maps were 
made for a special purpose, & not for the pur- 
pose of showing public or private rights other 
than as regards tithe ; they were not, there- 
fore, prhnd facie evidence enabling pltf. to 
contend tliat the dedication was at a subse- 
quent date, so as to shift upon deft, the onus 
of proving that the dedication was prior to 
1782. - Stoney v. Eastbourne Rural 
Council, [1927J I Ch. 367 ; 95 L. J. Ch. 312; 
135 L. T. 281 ; 90 J. P. 173 ; 70 Sol. Jo. 690 ; 
24 L. G. R. 333, C. A. 

i. Add. Annotation : — Refd. Layzell v. Thomp- 
son (1927), J37 L. T. 106. 


Part V. — Rights in Connection with Highways. 

546. Add. Annotation:— Mentd. Foster v. Lyons 618. Add. Annotation: — Apld. A.-G. v. Hornsey 
(1926), 70 Sol. Jo. 1182. B. C. (1926), 43 T. L. R. 92. 

634. Add. Annotation: — Mentd. Montreal City v. 
607. Add. Annotation : — Refd. Noble v. ITarrison, Montreal Harbour Comrs,, Tetreault v. 

[1926] 2 K. B. 332. Montreal Harbour Comrs., [1926] A. C. 299. 


PART III. SECT. 2, SUB-SECT. 4.— 
B. (o). 

sd. Lane less than prescribed Minimum 
width of private streets — No dedication 
inferred .] — Carpet Import Co., Ltd. 


v. Beath & Co., Ltd., [10271 N. Z. 
L. K. 37.— N.Z. 

PART 111. SECT. 2, SUB-SECT. 7. 
404 i. Non-user by public .) — British 
Columbia Hop Co., Ltd. v. District 
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of Kent. U925J 3 D. L. It. 171 ; [19251 
2 W. W. R. 31.-*-0AN. 

PART V. SECT. 1, SUB-SECT. 2. 

*1. -.] — Hasan v. 

Zaman (1924), 41 T. L. R. 88. — 1ND. 
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651. Add . Annotation: — As to ( 1) Refd. Howard - 
Flanders v . Maldon Gorpn. (1926), 135 L. T. 6. 
657. Add. Annotation: — As to (2) Consd. Howard - 
Flanders v . Maldon Gorpn. (1920), 135 L. T. 0. 
661. Add. Annotation : -Dhtd. Witham Outfall 
Hoard v. Boston Gorpn. (1920), 130 L. T. 750. 


Part VI. — Repai 

786a. - Increased burden of trafllc.]- 

A road w as constructed by pltf. corpn. under 
] mwers conferred by a private Act of 1875, 
which enacted that the road should be con- 
structed according to a certain spccifical ion 
At that it should thereafter be maintained at 
pltfs.’ expense. The road was completed in 
1878 as a waterbound macadamised road in 
accordance with the statutory requirements, 

Ac was fully maintained by them for many 
years, but ultimately it deteriorated owing to 
the increase of trallic of a kind unknown in 
1878, A: unless resort was had to tar-spraying, 
or to some similar modern expedient, the 
existing trallic would rapidly destroy the 
road : Held : pltfs. were liable only to 
maintain the road in the condition in which 
it was completed in 1878, K they were not 


664. Add. Annotation : — Generally , Mentd. Light 
v. West, [1926] 2 K. B. 238. 

676. After this case add “ — — Grant void for 
uncertainty.] — See Constitutional 
Vol. XT., p. 504, No. 637.” 


r of Highways. 

liable for the cost of providing for all modern 
means of locomotion by reconstructing the 
fabric of the road so as to be entirely different 
in formation from the road which was the 
subject-matter of the obligation imposed by 
the Act. — Manchester Gorpn. v. Auden - 
siiaw Urban District Council (1927), 44 
T. h. R. 88 ; 71 Sol. Jo. 947 ; 9] J. P. Jo. 
904. 

819. Add. Annotation : — A# to (1) Refd. Palmer v. 

Crone, [1927 J 1 K. B. 804. 

892. Add. Annotation : — As to (1) Apld. A.-G. v. 

Hornsey B. C. (1026), 43 T. L. K. 92. 

945. Add. Annotation : — Consd. Garnett v. Pratt, 
[1926] Ch. 897. 

997. Add. Annotation : — Refd. A.-G. v. Hornsey 
B. C. (1926), 43 T. L. B. 92. 


Part VII. — Enforcement of Duty to Repair. 

1058. Add. Annotation : Reid. A.-O. v. Hornsey B. C. (1926), 43 T. I.. It. 92. 


Part VI II.- -Powers, Duties and Liabilities of Highway 

Authorities. 


1146a. Removal of footway.] — A municipal 

corpn., in exercise of its powers as highway 
authority under Public Health Act, 1875 
(c. 55), s. 149, widened a narrow street in the 
town by entirely removing a raised & kerbed 
lootway on one side. At throwing its site into 
the carriage-way without any notice to or 
consent of the owner of the adjoining house 
At premises, who was also owner of one-half 
of the soil of the road. The owner brought 
an action in the county ct. for a mandatory 
order to restore the footway, & for damages 
for injury to his property. It was proved 


that the access to At egress from the property 
through doors in a garden wall was rendered 
inconvenient At dangerous by the removal of 
the footway, At the county ct. judge granted 
a mandatory injunction to defts. to restore 
the footway to a width of 1 ft. less . than 
before: — Held: the county ct. judge had 
rightly directed himself in law, & there was 
evidence upon wliich he was entitled to find 
that the action of defts. in removing the foot- 
way was unreasonable As arbitrary, & it w r as 
not sufficient ior the action to be bond fide ; 
& the order was properly made. — Howard - 


part VI. SECT. 1. 

789 i. Ucv8d., 2G A. K. 43. 

789 ii. Kviry portion of 

road .] — A municipality is liable in 
damages for an accident resulting from 
tho broach of its duty to keep every 
portion of a road in repair, that is, in 
a lit condition to be travelled upon.— 
Rea r. Municipality of Minto, 
H925] 3 1>. L. K. 623; ri925] 2 

W. IV. K. 607 ; 35 Man. L. It. 190.— 
CAN. 

789 iii. .1— Although 

every portion of a public road must 
bo kept in repair by tho municipality 
in which tho road lies, tho driver of a 
▼cry heavy vehicle is not entitled to 
drive it to tho extreme edge of a raised 


road built of earth in absolute reliance 
that it will not crumble. — B lackie t>. 
Municipality of Miniota, [1925] 4 
D. L. It. 1054 ; 11925] 3 W. W. It. 
561.— CAN. 


PART VI. SECT. 5, SUB-SECT. 1. 
se. Liability of village — Village Act , 
R. 8. A . 1922 (c. 109), 8. 88.]— Before 
a village can bo held liable for damage 
resulting from a defect in a road, it 
must bo shown that the road is within 
one of the classes of roads specified 
in tho above sect. — Greenaway v. 
Canadian Pacific Ry. Co., [1925] 
1 D. L. It. 992 ; [19251 1 W. W. It. 
667 ; 21 Alta. L. R. 331 ; varying , 
[19241 4 D. L. R. 977 ; [1924] 3 

W. W. R. 498.— CAN. 
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PART VII. SECT. 1. 

1006 ii. Re R. r. Lamuton 

(Out.) (1926), 46 Can. Crim. Out*. 13.— 


PART VII. SECT. 2, SUB-SECT. 8. -B. 

1107 i. 'Neglect to repair after con- 
viction — Writ de nocumento amovendo.] 
— R. v. Portage la 1*raikie Rural 
Municipality (1905), 2 W. L. It. 141 ; 
10 Cun. Crim. Cas. 125.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 1. 

b i. .] — Strong v. Arran. 

(1913), 28 O. L. It. 106 ; 4 O. W. N. 
765 ; 12 D. L. R, 44.— CAN. 
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Flanders V. Maldon Corpn. (1926), 135 
I». 1\ 6 ; 90 J. P. 97 ; 70 Sol. Jo. 544 ; 21 
L. G. R. 224, O. A. 

1164a. Duty to inspect trees — On private ground 
adjoining highway — Patent danger.] Mac ktk 

v. Dumbartonshire County Council, 
Western District Committee (1927), 71 
Sol. Jo. 710; 91 J. P. Jo. 631, 11. L. 

1191a. Obstruction during construction of 

new road.] — A corpn., in making a now road 
connecting two existing roads in the same 
straight line with a bridge across a ravine 
dividing them, pulled down an old wall which 
closed a cal dc sac in which out* of the roads 
terminated, partly constructed the new road 
Ac erected a wooden fence at the end, beyond 
which was the ravine. Pltf. drove his car 
after dark down a public road leading straight 
into the new road under construction, \ not 
seeing the fence in time, which had no red 
lamp or other warning oi danger upon it, A 


was not a trespasser upon private property, 
but an invitee, to whom they owed a duty 
to warn of any hidden danger ; the unlighted 
fence w T as in the circumstances a concealed 
trap, A, pit f . not being guilty of contributory 
negligence, deits. were liable to him in 
damages for negligence.- Oldham r. Shef- 
field Corpn. (1927), 126 L. T. 681 ; 91 ,1. P. 
69 ; 12 T. L. K. 222 ; 25 L. G. R. 91, C. A. 

1197. Add. Annotation : — Refd. Oldham r. Sheffield 
Corpn. (1927). 126 L. T. 681. 

1228a. Amount of payment — How calculated — 
Local Government Act, 1888 (c. 41), s. 11 (2).] 

-Sandgate Urban District Council v. 
Kent County Council, No. 65, ante. 

1268. Add. Annotation : —Refd. Oldham r. Sheffield 
Corpn. (1927), 126 1,. T. 681. 

1272. Add. Annotation : — Generally , Mentd. R. v. 
Copestake, Ex p. Wilkinson (1926), 90 J. P. 


personal injury tV damage to the car: - I voipn. ( ), ^ ^ 

Held: the corpn. being in occupation of the 1280. Add. A n notation : -Refd. Oldham r. Sheffield 
land under construction as a new road, plti. Corpn. (1927), 126 L. T. 681. 


Part IX. — Nuisances and Remedies. 


1381a. .)— -A person placing a dangerous 

obstruction in a highway, or in a private road 
over which persons have a right, of way, is 


hound to take all necessary precautions to 
protect persons exercising their right of wa> ; 
A if he neglects to do so, is liable for the 


PART VIII. SECT. 1. SUB-SECT. 4. 

1164a i, J>uh/ to mspcet tiers 1 A 
tree planted m a city highwu\ fell 
upon a motoi eai. The tnv had long 
boon In a deeming condition Held • 
tlio cltv corpn., having by bye-law 
assumed the duty of caring foi the trees 
planted upon the highway, were liable 
foi discharging that duty negligently. — 
HUKSnH V. CJlTY OF TORONIO, [1926J 
3 D. L. R. 14 ‘2 ; 58 O. L. R. 648. - CAN. 


PART VIII. SECT. 1, SUB-SECT. 5. 

r (p. 389) i. .]— Pltf. slipped A 

foil when walking upon a granolithic 
sidewalk & was injured. For five oi 
six days before this occurrence, the 
bide walk at tlie point where she fell 
was covered with glare loo 6c was 
consequently in a slippery & dangerous 
condition. Pltf.’s injury was not 
attributable to any lack of care on in i 
part. The city authorities had know- 
ledge of the dangerous condition for 
five or six days before tho accident 6c 
made no attempt to remove the 
danger : — Held : the city corpn. wore 
guilty of gross negligence within 
Consolidated Municipal Act, 1922, 
s. 460 (3), & were liable. — Cokers v. 
Belleville, [1925] 2 D. L. R. 230 ; 
56 O. L. R. 451 ; revsg.. [1924] 2 
D. L. It. 333. — CAN. 


PART VIII. SECT. 1, SUB-SECT. 9. 

sf. Street railway track adjacent to 
highway .] — Pltfs. in a motor car 
attempted to cross the tracks of a 
street railway, which were at that 

E oint got laid upon tho travelled 
ighway but upon land owned by the 
city corpn. adjacent to the travelled 
highway. Tho place of crossing was 
in a dangerous condition, by reason of 
the tracks not being ballasted but 
simply resting upon exposed sleepers. 
The car was imprisoned there & run 
into by a street car, A pltfs. were 
injured & the oar damaged : — Held : 
J.S. 


the cily corpn. were lmblo since, 
all bough no obligation to repair 
existed, there was a tiap or concealed 
danger. — J ames r. Toronto (1925), 57 
(). h. R. 322 ; affg. 27 O. W. N. 233.— 
CAN. 

PART VIII. SECT. 1, SUB-SECT. 11. 

A. 

1190 l. Liability Jor ] allure to light — 
Statutory duty to light . ] — A motor cm 
driven at night came into collision 
with a tramway island, 6c was damaged. 
In an action ugainst defend cis, as th» 
local authority clanged, under Edin- 
burgh Municipal 6c Police Act, 1879, 
with the lighting of tho streets, it was 

{ >rovod that a rod lamp situated on tho 
hland was not lit at the time of tho 
accident. It was also established that 
defenders had not failed In th«ir duty 
with respect tut her to the construction 
& condition of the lamp, or to the 
precautions taken to ensure that It 
should reinuin alight dming the horns 
of darknOHH : Held: the standard of 
performance could not be absolute, 
but muHt be relative to the be Ht avail- 
able means of achieving exact pei- 
fonnance, He, in the' absence ol evidence 
of any failure on tho part of defenders 
to take every reasonable means of 
carrying out their statutory obliga- 
tions, thc> fell to bo assoilzied$»- 
Kkogh r. Edinburgh Magistrates, 
L1926] S. C. 814. SCOT. 


PART VIII. SECT. 5, SUB-SECT. 1.— A. 

1260 xxn. - . 1 — Career v. 

Muiah h Teiw Nsiiir, |1920| 1 D. L. li. 
132 , .>9 O. L. R. 2. >9. CAN. 

1260 xxni. .1 Limiui ll 

r. Mun. Dim. Siex’ivs (Alta.), 1 1 926 1 
1 1). L. i l. 1103 —CAN. 

k (p. 404) l. I'ailun of traveller 

to see.J Where a traveller fails to seo 
an obstruction which a poison using 
ordinary cure would have avoided, tho 
statutory liability does not anso. — 
King v. Riley, 11925] 2 D. L. R. 218- 
CAN. 

ooi. .] — Whore an accident 

results from lack of repair of a toad, 
a presumption arises, without ovide*nce 
thut tho municipality responsible for 
tho road had notice of its condition, 
that tho statutory duty to re*pair has 
boon neglected. — Rea r. MuNinpALm 
OF Minto, 11925] 3 I). L. K. 523 • 
[1925] W. W. It. 657 ; 36 Man. L. It. 
190.— CAN. 


PART VIII. SECT. 5, SUB-SECT. 1 — 
B. (a). 

1289 i. — Damage to adjoining 
ourntrs — Construction of road causing 
flood.} — Municipality : —II chi : liable. 
• — Meter w. Franklin, Limprkoht v. 
Franklin, Sireich r. Fuankltn 
(Man.), (19201 3 D. L. R. 4 33 ; [1926] 
2 W. W. R. 330.— CAN. 


r i. .] — A corpn. planted trees 

along one of its streets, 6c rosp. sus- 
tained injuries through ills motor car 
colliding with ono of tho trees on a 
dark night. There was a street -lamp 
in the vicinity, but it had gone out : — 
Held : the corpn. having cause*el a 
dangerous obstruction on the street, it 
was its dutv to light He keep lighted 
the obstruct ion, so as to make it visible 
to persons using the street. — Oamaku 
(Mayor) v . Clarke, [1927] N. Z. L. It. 
464.— N.Z. 


sk. Hoad under repair by Minister of 
Highways.] — Ilehi : oh long as the 
work of construction or repair is being 
carried on, tho highway is removed fi oin 
tho direction, control & management 
of the municipality, which is not liable 
to travellers for damages resulting 
from its state of repair until tho high- 
way is again under its control & man- 
agement. IIORSFIKLD 17. CAN A RURAL 

Municipality No. 214, [1925] 2 

D. L. R. 874 ; [1925] 1 W. W. R. 
1067 ; 19 8auk. L. R. 878.— CAN. 

36 
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consequences. — Clark v. Chambers (1878), 
8Q. B. D. 327; 47 L. J. Q. B. 427 ; 38 L. T. 
454 ; 42 .r. P. 438 ; 26 W. B. 613. 

Annotations : — Confld. Bull v. Shoreditch Corpn. (1902). 67 

J. P. 37; ItuolT v. Long:, 11916] 1 K. B. 148; 

Glasgow City Corpn. v. Taylor, 11022] 1 A. C. 44. Held. 
A.-G. v. Tod-Heatly & Brownrigg (1870), 76 L. T. 174 ; 
Tolhausen v . Davies (1888), 69 L. T. 436 ; MoDowall v. 
Q. W. By., 11902] 1 K. B. 618 : Latham v. Johnson & 
Nephew, [1913] 1 K. B. 398. Mentd. The Bernina (2) 
(1887), 12 P. D. 58 ; Coldrick v. Partridge, Jones (1909), 
78 L. J. K. B. 452 ; Oory v. France, Fenwick, [1911] 1 

K. B. 114 ; Weld'Blundell v . Stephens, [1920] A. C. 956; 
The San Onofre, [1922] P. 243. 

1307. Add. Annotation : — Mentd. S.S. Singleton 
Abbey ?;. S.S. Paludina, [1927] A. C. 16. 

1300. Add. Annotation Distd. Oldham v. 

Sheffield Corpn. (1927), 136 L. T. 681. 

1465. After this case add “ See , also , Agriculture, 
Nos. 970a, 970b.” 

1500. Add. Citation 95 L. J. K. B. 81. 

1514. Add. Annotation : — Generally , Retd. Britan- I 
nia Hygienic Laundry Co. v. Thorny croft 
(1926), 135 L. T. 83. 


Part XI. — Excessive Weight 

1841. After this case add “ See, also. No. 1852, 
post.* 9 

1844. To the existing paragraph add as follows : — 
The surveyor ot a highway gave a certificate 
under the above sect, to the effect that extra- 
ordinary expenses had been incurred by 
reason of extraordinary traffic caused by 
resp. in repairing roads in four separate 
townships. Six months later ho gave another 
certificate which referred to extraordinary 
expenses incurred partly before & partly after 
the date of the first certificate on a single road 
in one of the townships ; — Held : the first 
certificate was good, &, with regard to 


1510. Add. Annotation: — Distd. Noble v. Har- 
rison, [1926] 2 K. B. 332. 

1502. Add. Annotation : — Refd. Layzell v. Thomp- 
son (1926), 91 J. P. 89. 

1623. Add. Annotation : — Refd. Oldham 
Sheffield Corpn. (1927), 136 L. T. 681. 

1627. Add. Annotation: — Mentd. B. v. Cory, 
[1927] 1 K. B. 810. 

1630. Add. Annotation : — Mentd. Lagan Naviga- 
tion Co. v. Lambeg Bleaching, Dyeing & 
Finishing Co., [1927] A. C. 226. 

1652. Add. Annotation : — Generally , Refd. Salis- 
bury & Fordingbridge District Drainage 
Board v. Southern Tanning Co. (1920), Ltd., 
[1927] 2 K. B. 506. 

1700. Add. Annotation : — As to (2) Refd. Howard- 
Flanders v. Maldon Corpn. (1026), 135 L. T. 6. 

1711. Add. Annotation : — Distd. Howard-Flanders 
v. Maldon Corpn. (1926), 135 L. T. 6. 


and Extraordinary Traffic. 

expenses incurred before it was made, the 
period of six months limited by Summary 
Jurisdiction Act, 1848 (c. 43), s. 11, for 
recovering the amount began to run from the 
date of the first certificate. 

1852. After this case add “ See, also, No. 1841, 
ante." 

1852a. Where more than one certificate 

given.] — W irral Highway Board v. New- 
ell, No. 1844, ante. 

1858a. Where several contracts.] — Epsom 

Urban Council v. London County Council, 

No. 1818, ante. 


Part XII. — Stopping-up or Diversion of Highways. 


1807. Add. Annotation : — Refd. Oldham v. 

Sheffield Corpn. (1927), 136 L. T. 081. 

1922. Add. Annotation : — Apld. R. v. Postmaster- 
General, Ear p. Carmichael (1927), 96 L. J. 
K. B. 347. 


1958. Add. Annotation : — Refd. Brown v. Harrison, 
Hourani v. Same (1927), 137 L. T. 549. 

1979a. Not costs of preparing for appeal — 

Order abandoned.] — B. v . Wing (1826), 4 
B. & C. 184 ; 6 Dow. & By. K. B. 323 ; 3 
Dow. & By. M. C. 184 ; 3 L. J. O. S. K. B. 
201 ; 107 E. B. 1028. 


PART IX. SECT. 1, SUB-SECT. 1. — N. 

■p. I^rickly bush protruding through 
fence.] — Where deft, permitted a gome 
bush growing on his land to project 
over a street, & pltf. was injured by 
a thorn of the bush penetrating one 
of his oyos : — Held : deft, was liable. — 
GULL t>. Green (1924), 27 W. A. L. R. 
62.— AUS. 

PART IX. SECT. 1, SUB-SECT. 14. 
k i. Broken-down motor car — Not 
left on highway for unreasonable time — 
Owner not liable.] — Pederson v. Pater- 
son (1016), 31 D. L. R. 368.— CAN. 

st. House left in street at night — 
Street blocked — Person moving house 
liable.] — Soott v. Calgary & Riddock, 
McDonald v. Calgary & Riddock 
^Alta.^[1926y D^L^R. 1013 ; [1926] 


PART IX. SECT. 8, SUB-SECT. 3.— A. 

q i. .] — The owner of an auto- 

mobilo is not entitled to maintain an 
aotlon against a municipality for 
damages for non-repair of a highway, if 
ha has not taken out a licence to 

g ermit him to operate his car. — 
amps on v. Robertson, [1925] 1 
D. L. R. 624 ; 57 N. a R. 498.— CAN. 

q ii. Notice of claim.] — The 

absence of the notioe required by 
City Act, R. S. S. 1920 (c. 86), s. 542, 
to be given the municipality is a bar 
to an action for damages for injuries 
oaused by snow or ice on a sidewalk. — 
Hickman v. Moose Jaw City, [1925] 
1 D. L. R. 115 ; [1924] 3 W. W. R. 
839.— CAN. 

PART XI. SECT. 4, SUB-SECT. 6. 
1872 I. General rule.] — It Is not the 
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total sum actually spent on repair that 
is recoverable by the road authority, 
whether that repair involves recon- 
struction or not. Regard must be 
had to all the droumstanoes of the 
oase ; the state of the roads when the 
extraordinary traffic commenced. Its 
general character & suitability for the 
traffic reasonably to be expected 
thereon, the amount of ordinary 
traffic whether of deft, or other persons, 
& the extent & nature of the repairs 
reasonably required. Deductions 
should also be made if roads when 
repaired are in a better condition than 
before extraordinary traffic com- 
menced. — Down County Council v. 
Stewart, (1927] N. 49.— IR. 

1881 1 . Deductions dt allowances — 
Improvement of road due to repair .] — 
Down County Council v. Stewart, 
No.18721.cmfe.— 4R. 
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Part XIII. 

1997. Add. Annotation : — Consd. IIoward-Flanders 
v. Maldon Oorpn. (1926), 135 L. T. 6. 

2032. Add. Annotation : — As to (2) Consd. A.-G. v. 
Hornsey B. C. (1920), 43 T. L. R. 92. 

2202. Add. Annotation : — Mentd. Hutton v. A.-G., 
[1927] 1 Ch. 427. 

2204a. Recovery of expenses of repairing 

dangerous structure — London * Building Act, 
1894, s. 116 — Summary Jurisdiction Act, 1848 
(c. 43), s. 11.] — A building in the metropolis 
having been certified to bo dangerous, the 
county council did the work necessary to 
make it safe, A on Sept. 15, 1924, demanded 
from the owner the amount of the expenses. 
The amount not having been paid, the 
council on Jan. 1, 1926, applied to a magis- 
strate under sect. 116 (1) of the above Act 
of 1894 to fix the amount of the expense's A 
to make an order that no part of the structure 
should be let for occupation until after pay- 
ment thereof. The magistrate dismissed the 
complaint on the ground that more than the 
period of six months limited by sect. 11 of 
the above Act of 1848 had elapsed between 
the time when the matter of the complaint 
arose A the date when the complaint was 
made : — Held : the six months’ limitation of 
time applied to proceedings under sect. 116 (1 ) 
of the Act of 1894, A the time ran from 
the date of the demand, A the magistrate’s 
decision must be affirmed. — London County 
Council v. Owner op 14, Lee-street 
Stepney (1926), 135 L. T. 182 ; 90 J. P. 
145 ; 42 T. L. R. 543 ; 24 L. G. R. 386, D. C. 

2244a. .] — (1) A notice given to a 

frontager to make up the portion of the 
street opposite to his premises under Public 
Health Act, 1875 (c. 55), s. 150, is not 
rendered inoperative because all the front- 
agers on the street are not served, but he 
will be liable only for his proportion of the 
sum expended in making up those portions 
of the street which abut on the premises of 
such of the frontagers as are served with 
the notice, no change of ownership occurring 
during the course of the proceedings. 

(2) The words “ the same ” contained in 
the form of notice given in the above Act 
refer to that portion only of the street abutting 
on the premises of the owner on whom such 
notice is served, A not to the whole Btreet. 

(3) Two winter months given as the time 
within which to execute works under a notice 
given under the above sect, is sufficient. — 
Sunderland Corpn. v. Gray (1926), 136 
L. T. 405 ; 91 J. P. 52 ; 25 L. G. R. 139. 

2252a. “ The same.”] — Sunderland Corpn. 

v. Gray, No. 2244a, ante. 

2254a. .] — Sunderland Corpn. v. 

Gray, No. 2244a, ante. 

2268. Add. Annotation As to (2) N.F. Sunder- 
land Corpn. v. Gray (1926), 136 L. T. 405. 

2282a. Two streets repaired at same time.] — 

A local authority which has executed repairs 
to streets under Public Health Acts Amend- 
ment Act, 1907 (c. 53), s. 19, is not entitled to 
include two streets in the same account & 
apportion the combined expenses among the 
frontagers of both streets. Nor have the 


— Streets. 

justices, before whom the local authority 
seek to recover such expenses, any juris- 
diction to investigate the accounts A separate 
the expenses of the two streets for the pur- 
pose of making a proper apportionment. — 
Nasii r. Giles (1926), 96 L. J. K. B. 216 ; 136 
L. T. 352 ; 91 J. P. 19 ; 43 T. L. R. 121 ; 25 
L. G. R. 60, D. C. 

2285a. Effect of agreement between frontagers — 
' Frontager not to be liable for maintenance of 
road until taken to by local authority — 
Frontager not entitled to repayment of 
apportioned share of cost of making up road.] 
— Moore v. Todd (1903), 68 J. P. 43; 19 

T. L. R. 642 ; 2 L. G. R. 376, C. A. 

2351. After this case add the following new sub- 
section : — 

vi. Other Cases. 

2351a. Action to recover expenses— -Form of writ — 
Names & addresses of owners not known.] — 

Pltfs., being entitled under Public Health 
Acts to recover the expenses of making up 
a road from the owners of the lands abutting 
on the roadway A being unable to discover 
who some of those owners were, issued a 
writ against A., a known owner of some of 
the land, “ A the owners of certain lands 
adjoining” the road “more particularly 
described in the indorsement ” on the writ, 
“ whose names A addresses are not known to 
pltfs.” Upon the summons for directions 
pltfs. desired to amend the writ by adding 
after the word “owners” the words “at 
the time of the completion of the works 
referred to in the indorsement hereon,” A 
they also asked tor leave to effect substituted 
service on defts. so described by ailixing 
copies of the writ on the respective piemises : 
— Held : the writ, in not giving the names A 
addresses of defts. other than A., did not 
comj)ly with the form of writ which had the 
basis of statutory authority A was prescribed 
by R. H. C., Ord. 2, r. 3, A Appendix A, 
Part 1 ; the writ, whether as originally issued 
or as proposed to be auiended, was bad as 
against the persons so sought to be made 
defts., A the words following A.’s name must 
be struck out.— F riern Barnet Urran 
Council v. Adams, L1927J 2 Ch. 25 ; 96 
L. J. Ch. 145 ; 136 L. T. 649 ; 91 ,T. P. 60 ; 
25 L. G. R. 75, C. A. 

2353. Add. Aiinotation: — As to (1) Refd. Sunder- 
land Oorpn. v. Pricstman, [1927] 2 Ch. 107. 

2360. Add. Annotation: — Mentd. Re Jauncey, 
Bird v. Arnold (1926), 134 L. T. 728. 

2366. Add. Annotation: — Refd. Friern Barnet 

U. C.v. Adams, [1927] 2 Ch. 25. 

2367a. Before expiry of time for summary 

proceedings.] — The two remedies conferred 
by Public Health Act, 1875 (e. 55), s. 257, 
are concurrent, A a local authority need 
not wait till the six months, during which 
the summary remedy is available, have 
expired before commencing proceedings to 
enforce the charge created by the sect. — 
Sunderland Corpn. v. Priestman, [1927] 
2 Ch. 107 ; 96 L. J. Ch. 441 ; 137 L. T. 688. 

2405a. Burial ground “ attached ” to place of 
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worship.] — Tin* exemption from liability for 
the expenses of private street works given 
by Private Street Works Act, 3 81)2 (c. 57), 
s. lb, to a burial ground “attached” to a 
“ place appropriated to public religious 
worship, which is for the time being by 
law exempt from rates for the relief of the 
poor,” extends only to a burial ground in 
physical attachment or contiguity to the 
building, & does not include a burial ground 
at a distance, “ attached ” to the place of 
worship in the functional sepse that it is 
owned & maintained by the congregation of 
the place of worship for their members. — 
Holy Law South Broughton Burtai. 
Board t. Failhworth Urban District 
Coungil (1927), 90 L. J. K. B. 712; 127 
L. T. 482 ; 91 .1. I\ 104 ; 12 T. L. R. 519 ; 
25 L. G. R. 224, J). C. 

2409. Add. A nnotalion : — Refd. Faulkner v. llytlie 
Corpn. (1920), 43 T. L. R. 55. 

2430a. After completion of works.] — When 

an objection is lodged to proposed works 
under Private Street Works Act, 1892 (c. 57), 
s. 7, the local authority must apply under 
sect. 8 to the justices to determine the* 
objection before the works are executed. 
After the works are completed, the justices 
have no jurisdiction to determine an objection 
under sect. 7. — Faulkner v. Hytiie Corpn., 
T1927] 1 K. lb 522; 9b 3,. J. K. B. 107; 12b 
3,. T. 229; 91 J.P.22; 43 T. L. K. 55; 71 
Sol. Jo. 20 ; 25 L. G. K. 00, D. C. 

2432. Add. Annotation : — Refd. Faulkner v. Hythe 
Corpn. (192b), 42 T. L. 1L 55. 

2443. Add. Annotation Refd. Faulkner v. llytlie 
Corpn. (192b), 42 T. L. 1L 55. 

2466a. Powers of magistrate.]— B. Corpn. 

proposed to execute certain private streel 
works under Birmingham Corpn. (Con- 
solidation) Act, 1882, ss. lb 50, which were 
substantially identical with Private Street 
Works Act, 1892 (c. 57). The corpn. duly 
complied with the iormalities required A 
made a provisional apportionment on resps., 
the frontagers on the street, according to 


their respective frontages. Resps. objected 
that the works were unnecessary. On the 
h earing of this objection resps. called no 
evidence. The stipendiary magistrate held 
that some works were necessary, but was of 
opinion that tin* estimated expenses were too 
heavy. He reduced the estimate & ordered 
that one reap, should pay one-half & each 
other resp. two-thirds of the respective sums 
named in the provisional apportionment : — 
Held: inasmuch as the corpn. had not 
resolved that the apportionment should be 
on any . basis other than frontage, the 
stipendiary magistrate could not direct an 
apportionment on any other basis. Subject 
to that limitation, he must consider & 
determine, upon evidence, whether the pro- 
posed works were in any, & what, respect 
unnecessary, A must have regard to any 
alternative proposals, if resps. made any 
supported them by evidence, & to the cost 
thereof. — Birmingham Corpn. v. Mothek- 
Genkrau of Convent of Sisters of Charity 
of St. Paui. (1927), 91 J.P.180; 44 T. L. R. 
21 ; 25 L. (I. R. 517, 1). C. 

2470a. Not mortgagee of pews & vaults in & 

under church.]-- Oil orlton upon Medlock 
(Constables A Burgesses) v. Walker 
(1842), 10 M. *t W. 742 ; 12 L. ,T. Ex. 88 ; 
7 J. JL\ 102 ; 152 E. R. (571. 

2523. Add. Annotation : — As to (1) Consd. Salis- 
bury A Fordingbridge District Drainage 
Board v. Southern Tanning Co. (1920), Ltd., 
[1927 J2 K. B. 5bb. 

2591a. Meaning of “ new building Recon- 
structed building not included.] Ballard 
v. Horton’s Estate, Ltd. (1920), 21 L. G. R. 
199, D. C. 

2592a. Meaning of “ erections ” & “ obstruc- 

tions ” — Includes petrol pumps.] — -Mackenzie 
r. Abbott (1920), 24 L. G. R. 444, D. C. 

2596. Add. Annotation : — Generally , Refd. Salis- 
bury A Fordingbridge District Drainage 
Board t\ Southern Tanning Oo. (1920), Ltd., 
11927] 2 K. B. 5bb. 


Part XV. — Bridges and Approaches thereto. 


2630. Add. Citation:— 05 L. J. Ch. 8b. 

2650. Add. Annotation Refd. A.-G. v. Hornsey 
B. C. (1920), 42 T. L. K. 92. 

2716. Add. Annotation :- Apld. Manchester Corpn. 
v. Audonshaw U. D. C. (1927), 44 T. L. K. 
88 . 

2719a. Damage by locomotive passing over 

bridge — Locomotive Act, 1861 (c. 70), s. 7.] — 

In respect of actual damage to a bridge, as 
distinguished from consequential loss, the 
liability to repair is imposed upon the owner 
of the locomotive if he has the charge of it at 
the material time, but if some person other 
than the owner Iris the charge of it, the 
liability is upon that person. The above 
sect, does not make the owner & such other 


person jointly & severally liable for that 
damage. — Southern Ry. Co. v. Gosport 
Corpn., [1920] 2 K. B. 89 ; 95 L. J. K. B. 
545 ; 90 J. P. 101 ; 70 Sol. Jo. 051 ; varied , 
[1927] 1 K. B. 331, C. A. 

2750. Add. Annotation : — Melitd. Rcpublica de 
Guatemala v. Nunez (1926), 135 L. T. 430. 

2766a. Liability of borough council — Bridge built 
since 1835 — Public Health Act, 1875 (c. 55), 
s. 4.] — In 1882 seven streets were, in the 
course of the development of an estate, 
carried across a river on iron girder bridges. 
These streets subsequently became highways 
repairable by the inhabitants at large. .An 
action was commenced by the A.-G. against 
the local authority for a declaration that they 
were liable to repair & keep in repair these 
seven bridges : — Held : having regard to the 


PART XV. SECT. 2, SUB-SECT. 1.— A. (a), 
d i. .) — lie Sasdvuk Cheek Bridge (Ont.), [1026] 3 D. L. R. 353. — CAN. 

564 



Vol. XXVI. —Highways. Cases 2766a — 2787. 


fact that the word “ street,” as defined by 
the above sect., includes, if this is not incon- 
sistent with the context, any bridge, not 
being a county bridge, pltf. was entitled to 
the declaration. — A.-GL v. Bornsey Borough 


Council, [1027] 1 Oh. 331 ; 90 L. J. Cli. 104; 
130 L. T. T>02 ; 91 J. J\ 01 ; 43 T. JL-. B. 92 ; 
70 Sol. Jo. 1197 ; 25 L. G. B. 200. 

2787. Add. Annotation : — As to (3) Refd. A.-G. v. 
Flornsey B. C. (1926), 43 T. B. B. 92. 


PART XV. SECT. 2, SUB-SECT. 2.— 
B. (c). 

o i. Transfer of area to muni- 

cipality .] — A railway co. constructed 
& maintained a bridge & approaches 
by which a road was carried across 
their railway. The area in which the 
bridge was situated was subsequently 
annexed to a burgh, & the buigh 
authorities called upon the co., as 
frontagers to a privato street, to con- 
struct a paved footway along one side 
of the road : — Held : assuming thut 
the co. were frontagers to a private 
street. Burgh Police (Scotland) Act, 
1903 (c. 33), s. 10, had not, either 


expressly or by implication, altered or 
extended these obligations. — Magis- 
trates of Leven r. London Sc North 
Eahtern By. Co., £1 1)26] S. C. 528- 

SCOT. 

PART XV. SECT. 3. 

k i. Apportionment of cost — 

Bridge across railway .] — Public High- 
ways Deft., Ontario r . Canadian 
Pacific By. Co. (Clappibon Bridge 
Cask) (1924), 30 Can. lty. Cus. 5. — 
CAN. 

k ii. Bridge over boundary 

river .] — In order to give juiisdietmn 
to tbe Municipal Comr. to nppoitmn 
the costs of building a bridge* o\er a 


river or stream forming the boundary 
between two municipalities, the latter 
must previously have agreed to con- 
struct the bridge. 

The power of a municipality to con- 
tract with unotlicr municipality to 
build by joint action such a bridge 
must be exercised by byo-law. — 
Rural Municipality of Portage la 
Prairie v. Mural Municipality of 
(.’artier, [19251 4 D. Jj. It. 1035; 
1 1925 J S. (\ K. 091 ; affg. t |1924] 
I 1). L. Jt. 001 : [1921] 3 W. \V. It. 
211; 34 Man. L. B. 405 : revsg., 

119211 1 1). L. Jt. 775 ; 11921] 1 

Y\ . \V. Jt. 225. CAN. 
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Cases 20—656, 


English and Empire Digest Supplement, 


HUSBAND AND WIFE. 
Part I. — Contracts to Marry. 


20. Add. Annotation : — Refd. Skipp v. Kelly 
(1926), 42 T. L. B. 258. 

26. Add. Annotation : — Refd. Cohen v. Sellar, 
[1926] 1 K. B. 686. 

80. Add. Annotation : — Refd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 

36. Add. Annotation : — Mentd. Never-Stop By. 
(Wembley) v. British Empire Exhibition 
(1924) Incorporated, [1926] Ch. 877. 


Part II. — 

127. Add. Annotation : — As to (2) Refd. Republica I 
de Guatemala v. Nunez, [1927] 1 K. B. 669. I 


39. Add. Annotation: — Refd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 

81. Add. Annotation : — As to (3) Refd. Cohen v. 
Sellar, [1926] 1 K. B. 536. 

87. Add. Annotation : — Refd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 

114. Add. Annotation : — Refd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 


Marriage. 

610. Add. Annotation: — Refd. Skipp v. Kelly 
(1926),. 42 T. L. B. 258. 


Part III. — Personal Rights and Obligations arising from 

Marriage. 

647. Add. Annotation : — Refd. Re Wilkinson, Page v. Public Trustee, [1926] Ch. 842. 


Part IV. — Effect of Marriage with Regard to Wife’s Property. 

656. Add. Annotation : — ^4s to (1) Consd. Re Bower Williams, Ex p. Trustee, [1927] 1 Ch. 441. 


PART I. SECT. 6, SUB-SECT. 1.— A. 

SO il. .1 — Munn V. Haahti 

(1920), 37 B. C. It. 71.— CAN. 

PART I. SECT. 7, SUB-SECT. 1. 

■a. Not facts discovered subsequent 
to br each. ]— Swyrip a v. Vaoulohik 
(Alta.), 11926] 3 W. W. R. 795.— CAN. 


PART II. SECT. 10. 

bi. - Marriage Act. R. S. A., 

1922 (c. 213), a. 20.] — The above sect, 
cannot apply to an alleged marriage 
of which there was no solemnisation 
whatever, other than the purchase of 
two wedding rings from an issuer of 
marriage licences Sc the placing of one 
of them on a finger of each of the 
parties, who did not bolong to any seot 
or nationality which recognises this 
proceeding as a valid marriage core* 
mony. — Pktsciil v. Buohi (Alta.), 
[1926] 4 D. L. R. 1185; [1926] 3 

W. W. R. 598.— CAN. 


PART II. SECT. 11, SUB-SECT. 1. 

e i. .] — Tho doctrine, that 

a person who goes through a form of 
maniago must be presumed to have 
acted innocently Sc legally 8c that, 
until this presumption is rebutted, it 
inuHt prevail over tho presumption 
that a first husband or wife whose 
doath was not proved, but who hod 
not boen heard of for over seven years 
before tho second marriage, was alive 
at the time thereof, eon have no applies* 
lion where it is found that the person 
relying on such doctrine did not act 


in innocent good faith in going through 
tho form of a second marriage. — • 
Irwin v. Irwin (Man.), [1926] 2 D. L. R. 
794 ; [1926] 1 W. W. R. 849.— CAN. 

e 11. Compliance with Marriage 

Act, s. 21 (5).] — McGinn v. Ellkrton, 
Ellkrton v . Ellerton, [1925] 2 

D. L. R. 1136; [1925] 1 W. W. R. 
962.— CAN. 


PART II. SECT. 11, SUB-SECT. 2.— 
B. (a). 

478 i. Many years.] — P., a Natal 
native, from about 1897 until just before 
her death In 1916 cohabited con* 
tmnously with A., a half-caste woman. 
When the cohabitation began A. had 
a husband, who was still living. Thero 
was evidence to show that P. Sc A. 
had both said before 1902 that they 
wore not married, & there was no 
evidenco of any registration of a 
marriage between P. Sc A. There 
was some evidence that P. & A. were 
reputed to be man Sc wife since tho 
birth of their five children, ail of 
whom had been brought up & educated 
by P.*b brother C., who had treated 
them as his nephews Sc nieces ; — Held : 
the evidence adduced was not strong 
onough to rebut the presumption of 
marriage arising from the lengthy 
cohabitation of P. Sc A. — Nyokana v. 
Nyokana (1925), 46 N. L. IL 227.— 
S. AF. 

PART II, SECT. 11, SUB-SECT. 2.— 
B. (o). 

521 Iv. .] — R. v. 


Proud, [1926] 3 D. L. R. 664 ;^[1926] 
S. C. R. 699.— CAN. 


PART IV. SECT. 1. 

n I. Acquired & disposed of 

through husband — Belong to husband .] — 
A number of hogs, either the progeny 
of two hogs acquired by a wife as com- 

K ensation for services performed by 
er for a neighbour or bought with the 
proceeds of sale of such progeny, were 
raised, acquired Sc disposed of through 
the efforts Sc the expense of her hus- 
band : — Held : they did not belong to 
tho wife as against the husband’s 
creditors. — John Deere Plow Co. v . 
Bowen, [1925] 1 D. L. U. 769 ; [1925] 
1 W. W. R. 357.— CAN. 


PART IV. SECT. 6, SUB-SECT. 2. 

sd. Not business carried on in 
partnership with husband .] — Cohn v. 
Canary (B. C.), [1925] 4 D. L. R. 431 ; 
[1925] 3 W. W. R. 357 ; revsg ., [1925] 


3 D. L. R. 223 
563.— CAN. 


[1925] 2 W. W. R. 


•f. Crops grown by wife — On hus- 
band's land — Strict proof necessary . \ — 
Anderson v. John Deere Plow Co., 
Ltd. (Sask.hi [1926] 4 D. L. R. 255 ; 
[1926] 2 W. W. R. 667.— CAN. 

sg. On wife's land — Burden of 

proof on wife .] — Banque Canadienns 
nationals Trncha. [1926] 4 D. L. R. 
1089 ; [1926] 3 W. W. R. 532 ; 86 
Man. L. R. 135.— CAN. 
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Cases 786—1228. 


Part V. — Effect of Divorce or Separation with Regard to 

Wife’s Property. 

786. Add. Annotation : — Reid. A.-G . for Alberta 787. Add. Annotation : — Retd. A.-G. for Alberta 
v. Cook, [1920] A. O. 444. Cook, [1920] A. 0. 444. 


Part VI. — Disposition of Property 


809. Add. Annotation : — Mentd. Parr v. A.-G., 
[1926] A. C. 239. 

906. Add. Citations : — revsd . sub nom. Public 
Trustee v. Wolf, [1923] A. C. 544 ; 92 
L. J. Ch. 520 ; 129 L. T. 738 ; 39 T. L. K. 
663 ; 67 Sol. Jo. 637, H. L. 

Add. Annotation : — Mentd. Parr v. A.-G., 
[1926] A. C. 239. 

986. Add. Annotation : — Generally , Reid. Capron 
v . Capron, [1927 J P. 243. 

1007. Add. Annotation : — Refd. Bosworthick v. 
Bosworfchick, [1926] P. 159. 

1036. Add. Annotation : — Reid. Re Alington A 
L. C. O.’s Contract, [1927 | 2 Ch. 253. 

1106. Add. Annotation : — Apld. Re Mathieson, 
[1927] 1 Ch. 283. 

1118. Add. Annotation : — Mentd. Re Bold, Banks 
v. Hartland (1926), 95 L. J. Ch. 201. 

1203. Add. Citation 8 W. R. 333. 

1225. Add. Annotation: — Apld. Re Fleetwood’s 
Policy, [1926] Ch. 48. 

1226. Add. Annotation : — Mentd. .fames v. British 
General Insco., (1927J 2 K. B. 313. 

1226a. II living at his death — Cash value 

of policy sought to be taken by insured during 
life.] — A husband took out an insurance 


policy fob £500 on his life, & by the terms of 
the policy the co. agreed to pay that sum to 
insured’s wife, if she were living at his death, 
or in tlio event of her prior death to pay it 
to insured’s exors., administrators & assigns. 
The policy contained a proviso that, if at the 
end of twenty years insured was still living, 
he should have the right to exorcise any of 
six specified options. Insured being then 
still living, he exercised an option to receive 
the entire cash value of the policy with its 
share of accumulated profits & to discontinue 
the policy. A sum of £288 thus became 
payable. The co. were unwilling to pay over 
tjiis sum except on the joint receipt of the 
husband & wife, & ultimately paid it into ct. : 
— Held : (1) the policy came within sect. 11 
of the above Act, A created a trust in favour 
of the wife in certain events ; (2) insured 

must be taken to havo exercised the option 
for the benefit of the trust ; (3) unless the 
husband & wife came to an agreement, the 
fund must be accumulated in ct. until it 
could be ascertained by the death of either 
party who was entitled to it. — Re Fleet- 
wood's Policy, [1926] Ch. 48 ; 95 L. J. Ch. 
195 ; 135 L. T. 374. 

1228. Add. Citation -95 L. J. Ch. 24. 


PART VI. SECT. 1, SUB-SECT. 5.— 
C. (a). 

951 v. .] —Union Bank 

v. Benedict, [1925] 4 D. L. It. 1057. — 

CAN. 

PART VI. SECT. 8, SUB-SECT. 2.— A. 

• 1. * Separate estate.] — Tho In- 

terest of a wife in a policy effected by 
her husband on his own life, & which 
has been declared by him to be for 
her benefit, is her separate estate, 
& may, in her husband’s lifetime, bo 
assigned by her. — Graham v. Canada 
Life Assurance Co., Proctor v. 
Graham (1894), 24 O. ft. 607.— CAN. 

PART VI. SECT. 8* SUB-SECT. 2.— B. 

n i. Bankruptcy of 

husband.] — S. effected an insurance 
on his own life in favour of his wife 
under Married Women's Polioies of 
Assurance (Scotland) Act, 1880. S.'s 
estates were afterwards sequestrated : 
— Held : the policy vested in bjept. as 
trustee for Mb wife. Sc it formed no 

8 art of his estate Sc was not liable to 
he diligence of his creditors. — Stewart 
v. Hodge (1901), 8 S. L. T. 436.— SCOT. 

nil. Whether assignable.) — A 

policy of assurance was effected by 
a husband for the benefit of Mb wife 
under Married Women's Policies of 
Assurance (Scotland) Act, 1880. There 
was competition between the widow Sc 
an assignee claiming under an assigna- 
tion wMch bore to have been executed 
with the consent Sc concurrence of the 


wife : — Held : the wifo bad no power 
to discharge tho trust in her favour 
created by the policy, Sc tho insurance 
co. ought to have known that the deed 
was one which the spouses were dis- 
abled from granting. — Scottish Life 
Co. v. Donald (1901), 9 S. L. T. 200.— 
SCOT. 

PART VI. SECT. 9, SUB-SECT. 2.— 
A. (a). 

1302 v. Pltf., deft. 's 

husband, became entitled to a con- 
veyance of certain land vested in a 
solr. By pltf.’s direction the solr. 
conveyed the land to deft. Tho con- 
veyance was dated Apr. 9, 1920, Sc 
was not registered until tho following 
Dec. Until registration the deed had 
not been delivered. Sc deft, had been 
told notMng about it : — Held : though 
the presumption of advancement may 
bo rebutted by evidence of actual 
intention, there was cogent evidence of 
pltf. having ultimately made up his 
mind that his wife should havo tho 
property. — Harrington v. Harring- 
ton, [1925] 2D.L.B. 849 ; 56 O. L. It. 
568.— CAN. 

•k. Grain & stock on land conveyed 
to wife.] — A husband conveyed to his 
wife half of a quarter section of land. 
Husband Sc wife lived together on, Sc 
farmed, the quarter section. Sc tho 
husband worked on the farm after the 
transfer in the same way as before : 
— Held : the husband was tho owner 
of grain grown on, & animals situate 
on, the quarter section. — National 
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Trust uo. v. Holowayoiiuk, [1925] 
3 W. W. R. 382.— CAN. 

sm. Purchase in husband's name — 
Subsequent transfer to vrife — Failure of 
consideration.] — Husband & wife pur- 
chased a house in Get. 1920. The 
houHo was in pltf.'s name until Jan. 
1922, when it was transferred to tho 
wife. In Jan. 1924, tho husband was 
ejected from tho house. Sc ho brought 
action against the wife for a declaration 
that Mh wife held the house as trustee 
for him. On the trial the husband 
stated that when he made the con- 
veyance to his wife he did so on her 
undertaking that tho members of her 
family would vacate tho house. Sc 
this was nover carried out : — Held : 
pltf. could not succeed, as tho only 
claim he could set up would bo that 
be had made a conveyance for a con- 
sideration that bad failed, Sc his action 
would be either for specific performance 
or damages. — Body v. Body (1924), 
34 B. C. R. 315.— CAN. 


PART VI. SECT. 9, SUB-SECT. 2.— 
A. (b). 

m i. .] — Held : to raise a pre- 
sumption of joint tenancy. — Mathews 
v. National Trust Co. (Ont.), [1925] 
4 D. L. R. 774.— CAN. 


sp. Banking account in joint names.] 
— A wife Sc husband opened a joint 
account in a bank, Sc both feigned a 
direction to tho bank : " All money 
wMch may be deposited by us or either 
of us to the account is our Joint pro- 
perty, hut such money may be with- 



Cases 1498— 2189a. English and Empire Digest Supplement. 


Part VIII. — Contracts of Wife during Coverture. 


1498. Add. Annotation : — Refd. Selby v. Atkins 
(1926), 135 L. T. 45. 

1527. Add . Annotations : — Mentd. Bennett v. 
Whitehead, [1926] 2 K. B. 380; Firm of 
It. M. K. It. M. v. Firm of M. R. M. V. B., 
It. M. K. R. M. Somasundarum Chetty v. 
M. R. M. V. L. Supramanian Chetty (1926), 
95 L. J. P. C. 197. 

1717. Add. Annotation Refd. Selby v. Atkins 
(1926), 135 L. T. 45. 


1732. Add. Annotation: — Refd. Selby v. Atkins 
(1926), 135 L. T. 45. 

1741. Add. Citation : — 2 C. & P. 25, n. 

1750. Add. Annotation : — Refd. Welton v. Welton, 
[1927] P. 162. 

1753. Add. Annotation : — Refd. Welton v. Welton, 
[1927JP. 162. 

1755. Add. Annotation : — Consd. Selby v. Atkins 
(1926), 135 L. T. 45. 

1800. Add. Annotation Refd. Welton v. Welton, 
[1927J P. 162. 


Part XI. — Contracts for Separation. 


2049. A dd. Annotation Refd. Willis v. Willis 
(1927), 96 L. ,T. P. 177. 

2061a. Refusal of nominee to undertake 

custody -Effect on deed.] Where* the parties 
to a. nmtrimoninl suit had agreed to settle it, 
«V a deed of separation had been approved to 
give effect to such settlement: — Held : the 
refusal of the husband’s brother to undertake 
the custody of one of the children, as nominee 
of the husband, which custody had been 
agreed on between the husband & w r ife as 


one of the terms of the deed, was not a failure 
of such a vital term as to prevent the settle- 
ment from bc*ing carried into effect.— 
Willis v. Willis (1927), 96 L. J. V. 177; 
137 \j. T. 621 ; 43 T. L». R. 657, C. A. 

2174. Add. Annotation: — Refd. Bosworthick v. 
Bosworthick, [1927] P. 64. 

2176. Add. Annotation : — Refd. Bosworthick v. 
Bosworthick, [1927] P. 64. 

2177. Add. Annotation : Consd. Bosworthick v. 
Bosworthick (1926), 136 L. T. 211. 


Part XII. — Legal Proceedings. 

2189a. .] — -Practice Note, [1926] W. N. 8. 


drawn by either ono of uh, or tho 
survivor of uh.” The money won all 
the husband's, & was dnposiied to prt> 
the expenses of the wife & her child, 
during ilio husband's absence, & to 
make payments in connection with Ills 
properly:- Held: the wife wns not 
entitled to half the money to the credit 
of the account.- — Southby v. SoUTiiBY 
(1U 17), 40 O. L. It. 429 ; 38 D. L. If. 
700. -CAN. 

Right of wife as survivor.} — 
See Nos. 1335-1338. 


— Signatures by infr at request ofh iisband 
Liability of tnjt Where a married 
woman, in earning on a business with 
the assistance of her husband, signs 
everything that he asks her to sign iV 
asks no questions, she should he held 
responsible for her signature*, in the 
abseuee of oleur proof of undue 
influence, whether it turns out to bo in 
her interest or otherwise. Watkins 
(J. H.) Co. v. Nobekt (Alta), [192G] 
1 R. L. Ji. 520, 1102GJ 1 VV. W. it. 
15G. - CAN. 


PART VI. SECT. 9, SUB-SECT. 3. 

A. (a). 

1370 i. W iff not independently ad- 
vised — Guarantee for husband. I— VV ant 
of independent advice standing alone 
is insufficient to justify ivliof. hut 
where there has been undue iufluonee 
by the husband & knowledge of its 
exercise or facts from which such 
knowledge should he inferred. A' the 
transaction is contrary to the wife's 
interests, a sufficient rase has been 
made out for the granting of relief. - 
Canadian B\nk of Commerce v. 
Foreman (Alta.), [19261 1 D. L. 11. 
844 ; LI 920] 3 W. W. Ji. 486.- CAN. 

1370 ii. .]- Brvdlky v. 

Imperial Bank of Ovwda, [19201 
3 1). L. It. 38 ; 58 t). L. Ji. 050.— CAN. 

PART VI. SECT. 9, SUB-SECT. 4. 

d i. Property purehased with 

man s money Woman realising pro- 
perty rf* appropriating proceeds ordered 
to aci'oirnt. 1— St. Kloi v. Kno (1925), 
30 lb C. li. 153.- CAN. 


PART VIII. SECT. 1, SUB-SECT. 1. 

st. Wife carrying on separate business 


PART VIII. SECT. 3, SUB-SECT. 1. - 
B. (b). 

1642 i. JctVf llcry.] — A ring supplied 
to a working lidnor’H wdfe Held : 
not a necessary.— 1M \NUr. Macro w & 
Sonis Ft* Ltd. (1925), 27 W. A. L. Ii. 
99. AUS. 

PART VIII. SECT. 3, SUB-SECT. 2 — 
D. (a). 

1891 ii. Hcvsd ., 9 O. R. 198. 

PART VIII. SECT. 3, SUB-SECT. 2.— G. 

1774 i. For " A husband is liable ” 
read ** A husband is not liable.” 


PART XI. SECT. 6, SUB-SECT. 12. 

2086 i. Covenant by wife, not to 
claim further maintenance — Subsequent 
judicial separation.] — Whcro a petition 
for a decree of judicial separation on 
the ground of the husband’s adultery 
w r as brought, so that a petition for 
alimony might be founded : — Held : 
the petition must be dismissed. — 
K. v. K., 11925] 3 D. L. R. 872 ; [1925] 
2 W. W. R. 641. -CAN. 
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PAHT XI. SECT. 7, SUB-SECT. 2.— B. 

sw. Jurisdiction of couii — King’s 
Bench Act , 8. 22.1 — Davih v. Davis, 
11926] 1 W. W. It. 942 ; 20 Sask. L. R. 
543.— CAN. 


2102 ii. Breach of condition — As 

to access to child — Reply alleging hus- 
band’s bad character. J — A separation 
agreement provided that the wife 
should bo given t he custody of the son, 
hut that his father should be allowed 
to see him w'ith reasonable frequency 
& should be consulted as to, & satisfied 
with, his up-bringing. To an action 
by the wile under the agroeincnt for 
overduo instalments breach of the 
condition as to the son was pleaded : — 
Held : a reply alleging the husband’s 
bad character was no excuse for a 
breach of the condition. — McLennan 
v. McLennan, 11925] 3 D. L. R. 281 ; 
[1925] a. C. R. 279 : affg ., [19251 1 
D. L. R. 277 ; 57 N. S. li. 480.— CAN. 


PART XI. SECT. 8. 


2165 iii. .1 — A separa- 

tion agreement may have as a secondary 
object the effecting of a permanent 
settlement of property, but unless a 
separation agreement clearly indicates 
such purpose tho general rule, that tho 
agreement is no longer enforceable 
after resumption of cohabitation, 
should bo applied. — National Trust 
Co.,. Ltd. v. Bell, U925] 4 D. L. R. 
1029 ; [1925] 3 W. W. R. 712.— CAN. 


■y. Agreement for — Failure of con- 
sideration .] — Wakaruk v. Wakahuk 
(Alta.), 11926] 1 D. L. R. 493.— CAN. 


PART XII. SECT. 1, SUB-SECT. 1.— A. 

• (p. 249) i. .] — In an action 

by a purchaser for specific performance 



Vol. XXVII. — Husband and Wife. 


Cases 2317-2940. 


Part XIII. — Matrimonial Causes. 


2317. Add . Annotation : — As to (2) Apld. Cavendish 
v. Cavendish, [1926] P. 3 0. 

2321. Add, Annotation: — Retd. A.-G. for Alberta 

v. Cook, [1926] A. C. 444. 

2334. Add. Annotation : — Refd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. 

2661. Add. Annotation : — Mentd. Wolton r. 
Welt on, [1927] P. 162. 

2718a. .] — An infection of resp. with “ crabs ” 

is, in the absence of prior misconduct or 
infection of petitioner, prinid fade evidence 
that resp. has committed adultery. — Stkad 

w. Stead (1927), 71 Sol. Jo. 391. 

2743. Add. Annotations: — Distd. Mart v. Mart, 
[1926] P. 24. Refd. Selby v. Atkins (1926), 
135 Jj. T. 45 ; S. v. S. & P. (1927). 44 T. L. 1L 
52. 

2746. Add. Annotation: — Refd. Mart v. Mart, 
[1920] P. 24. 

2747. Add. Citations .*—[1920] P. 24 ; 95 L. J. P. 
29 ; 134 L. T. 446. 

2762. Add. Annotation : — Folld. Tattle r. Little, 

1 1927] P. 224. 

2763a. — -.| - The adultery of a hus- 


band in his wife’s suit for dissolution of 
marriage is sulliciently established, subject 
to identification, by the production of the 
decree in a former suit , upon which it appears 
that damages have been assessed against him 
as co-resp. in respect of the same adultery, 
A: that he has been ordered to pay such 
damages, without the decree in question 
✓ containing any express A: separate finding 
that he committed the adultery in question.— - 
Little r. Little, [1927] P. 221 ; 96 L. J. P. 
131 ; 137 L. T. 195 ; 71 Sol. Jo. 193. 

2765a. Conviction for perjury — In action in which 
immorality aileged.J — A conviction for per- 
jury committed during a slander action, for 
falsely swearing that sexual intercourse with 
a certain woman had not occurred, is equiva- 
lent to a finding that there had been such 
intercourse, & the certificate of conviction is 
admissible as prinid facie evidence of the 
intercourse in a subsequent suit for dissolu- 
tion of marriage in which the man convicted 

^ is resp. -O’Toole r. O'Toole (1926), 134 
L. T. 542 ; 42 T. L. K. 215. 

2940. Add. Annotation :— Refd. Diggins r. Diggins 
(1926), 43 T. L. 1L 37. 


of an agreement for the sale of land, 
a motion hy deft.’s wife to bo added as 
deft, on the ground that, under Dower 
Act, Jt. S. A. 1922 (c. 13ft), she had an 
interest in the property, was refused. — 
Sawtson v. Tito M 48, [192ft] 1 W. W. R. 
1018. —CAN. 

PART XII. SECT. 1, SUB-SECT. 1.— 
F. (a). 

2221 ii. — — .] — Under K. B. Rule 
7ftft an ordor for payment may bo 
obtained by a judgment ei edit or 
against a married woman. — B ishop 
v. Black, [192ft] 3 W. W. R. C79. - 
CAN. 

PART XII. SECT. 1, SUB-SECT. 1. I. 

sz. Liability of husband— Participat- 
ing m initiation.] In an aetion by a 
married >\ oman against a third party 
-lltld : notwithstanding Married 

Women’s Property (Scotland) Act, 
1920 (<•. (it), s. 3 (1), pursuer's husband, 
in respect that no bad aetivch 
participated in the litigation, fell to be 
made jointly be severally liable in 
expenses along with his wife. 
M'Millan v. Mack in lay , [1926] S. (J. j 
673.— SCOT. 

PART XIII. SECT. 1, SUB-SECT.l. 

-.]— A judge of 
the Supreme Ct., sitting in his ordinary 
capacity, has no jurisdiction to inter* 
feie with decrees pronounced by the 
ct. as a ct. for divorce be matrimonial 
causes under Matrimonial Causes Act, 
18ft7 (c. 8ft). — C laman v. Claman 

(192ft), 3ft B. C. R. 137. -CAN. 

ai. - - - High Court — Bombay — 
To hear matrimonial fruits betvren 
Jews.] — The High (Jt. of Bombay has 
jurisdiction to entertain u suit arising 
out of matrimonial disputes between 
Jews, & in deciding such disputes, tin 
.Jewish law must be applied “ with such 
adaptations to the circumstances of the 
case as justice may require/’ — B en- 
jamin v. Bhnjvmiv (1925), I. L. It. 
50 Bom. 369. -IND. 

PART XIII. SECT. 1, SUB-SECT. 3. 

2320 1. Practice of Ecclesiastical 

Courts followed - Proceedings in formd 
pauperis in Manitoba .] — Colehidge v. 


(Man.). [19261 2 1) L. R. 

896 ; [1926] 1 W. W. R. 857.- CAN. 

PART XIII. SECT. 5, SUB-SECT. 1 . E. 

2452 ii. .] - On n petition for 

restitution of conjugal rights petitioner 
must satisfy the et. that ho or she 1ms 
a sinoero desire for a real restitution 
of those riglitH & a corresponding 
willingness to render them to the othei 
spouse. Woodlands i?. Woodlands 
(1921), 3ft C. L. R. 410- A US. 

PART XIII. SECT. 5, SUB-SECT. 2.— 

B. (a). 

2521 i. Question of fact d> degree .] — 
Cruelty is n matter of degree. - 
A. r. A , II 92ft J 2 D. L. R. i 19ft ; [192ft| 

2 W. \V. R. 164 ; 19 Husk. L. R. 316. — 
CAN. 

2534 i. Cumulative effect of acts not 
cruflty pir fl<\] -Tho actH constituting 
cruelty may be treated as cumulative. 
—A. v. A., [I92ftj 2 D. L. R. 119ft; 
1192ft] 2 W. W. R. 1 ft4 ; 19 «ask. 

L. R. 316. CAN. 

PART XIII. SECT. 6, SUB-SECT. 2. 

B. (o). 

2580 ix. — - .] A course of eon 
duet calculated to break the spirit of | 
the suflerer be continued until health | 
breaks down, oris likely to lneak down, 
under the strain. Is cruelty. -K \n if/li » 
v. KACriMJ> (Sask.), [1926] 1 W. W. R. 
159. CAN. 

PART XIII. SECT. 5, SUB-SECT. 2. — 
B. (h). 

■a. Spending earnings on mistress — 
Telling wife of preference for mistress .] — 
Where* the conduct of a husband, in 
obliging his wife to earn her own living 
while he spends his earnings on a 
mistress for whom ho openly indicates 
his preference, so preys on tho wife’s 
mind that, to his knowledge, it under- 
mines her health, it constitutes cruelty. 
— Jones v. Jones, [192ft] 2 D. L. R. 

, 1144; ‘[1925] 1 W. W. It. 449 ; 19 

! Sask. L. R. 262.— CAN. 

PART XIII. SECT. 5, SUB-SECT. 2.— 
B. (1). 

sf. Husband describing himself on 
enlistment as widower — Deserting wife 
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| during pregnancy.] — A husband deserted 
his wih on two occasions, on one of 
which nIio hud a baby thioe months 
old, is: on the other when she was about 
to be con lined. On joining (lie army 
in 1916 tho husband stated that he was 
a widower, be theiobv tho wite wus 
caused considerable pain be anxiety, be 
with dilheully obtained an allowance 
out of his pay as his wife. TIdd : 
the husband’s conduct amounted to 
erueltv. Stuart r. Stuart (1926), 
1. L. R. 53 Calc. 436. IND. 

PART XIII. SECT. 5, SUB-SECT. 2. - E. 

2683 ni. .] — Action by a wife 

for judicial separation on tho ground of 
cruelty dismissed, where tho violence 
complained of did not injure her health 
or give her cause to fear injury thereto, 
isr was tho result of her conduct with 
another man winch she continued 
knowing that it provoked deft. - 
Cunnou.iy v. Con nolli.i , [1926] 2 
W. W. R. 126.- CAN. 

PART XIII. SECT. 5, SUB-SECT. 3 - 

B. (c). 

2755 i. Stall ment by urijc— A s to 
illegitimacy of child — Admissible to 
fstablish fart of wife’s adultery . | - 
HLKEKl.lt v. BLEKKElt (1927), 48 

N. L. It. 133.- S. AF. 


PART XIII. SECT. 6, SUB-SECT. 3.- 
E. (a) 

2802 i. Acts othtr than those charged 
in petition — Subsequent acts of adultery. ] 

Evidence of acts of adultery sub- 
sequent to tho date of tho petition can 
only be admitted when) preceded by 
some evidence upon which the jury, 
without more, might find a charge of 
adultery, as alleged iri tin* petition, 
to have been proved Elliott v. 
Elliot r i , 11927 | N. Z. L. it. 338.- N.Z. 

PART XIII. SECT. 5, SUB-SECT. 8.— 
B. (a). 

2844 ii. -.] In order to establish 

desertion, proof of a refusal to acknow- 
ledge tho obligations of tho married 
state* may suffice. 

Semitic : the bringing of o prior 
suit, which was abandoned, for divorce 
can be relied on as constituting 



Cases 2960 — 8486 . English and Empire Digest Supplement. 


2960. Add. Annotation : — Retd. Welton v. Welton, 
[1927] P. 162. 

8064. Add. Annotation: — As to { 1) Dlstd. Preger 
v . Preger (1926), 134 L. T. 670. 

3066. Add. Annotation : — Dlstd. Preger v. Preger 
(1926), 134 L. T. 670. 

3068. Add. Annotation: — Dlstd. Preger v . Preger 
(1926), 134 L. T. 670. 

3069. Add. Annotation: — Dlstd. Preger v. Preger 
(1926), 134 L. T. 670. 

3092a. Agreement between husband & co- 

respondent as to damages.] — Petitioner filed 
a petition for divorce on the ground of his 
wife’s adultery with co-resp., & it was dis- 
closed to the ct. that petitioner & co-resp. 
had agreed that co-resp. should pay petitioner 
£2,500 damages, of which £1,750 was to be 
paid down, & the rest later, & that petitioner 
should claim no further damages from co- 
resp. & should put no obstacles in the way of 
a decree nisi being made absolute. The 
petition was dismissed on the ground that the 
suit was collusive. After the dismissal resp. 
& co-resp. continued to live in adultery, & 
petitioner, who had received the £1,750, 
presented a second petition against them, 
complaining of the adultery since the date <ff 
the former petition : — E eld : petitioner had 
by the agreement prevented himself from 
complaining of any adultery whether past or 
future, & he had connived at the adultery 
of which in his second petition he com- 
plained, & the second petition must be dis- 
missed. — Gifford v . Gifford & Freeman 
(1926), 43 T. L. li. 141. 


3093. Add. Annotation : — Dlstd. Preger v. Preger 
(1926), 134 L. T. 670. 

3094. Add. Annotation : — Dlstd. Preger v. Preger 
(1926), 134 L. T. 670. 

8122. Add. Citation .*—134 L. T. 670. 

3166. Add. Annotation : — As to (1) Refd. Sneyd v. 
Sneyd & Burgess, [1926] P. 27. 

3179a. .] — <1) Condonation has been defined 

as “ the complete forgiveness & blotting out 
of a conjugal offence followed by cohabitation, 
the whole being done with knowledge of all 
the circumstances of 4he particular offence 
forgiven.” 

(2) Petitioner alleged, but in the opinion 
of the ct. failed to prove, that he was induced 
to resume cohabitation by his belief, brought 
about by the fraudulent representation of his 
wife, that she was innocent : — Serrible : such 
a belief would not be material if proved. — 
Sneyd v. Sneyd & Burgess, [1926] P. 27 ; 
95 L. J. P. 22 ; 135 L. T. 124 ; 42 T. L. R. 
247. 

3182a. .] — Sneyd v. Sneyd & Burgess, No. 

3179a, ante. 

3213. Add. Annotation : — As to (1) Refd. Sneyd v . 
Sneyd & Burgess, [1926] P. 27. 

3223. Add. Citations .-—[1926] P. 27 ; 95 L. J. P. 
22 ; 135 L,. T. 124 ; 42 T. L. R. 247. 

3433. Add. Annotation Refd. Welton v. Welton, 
[1927] P. 162. 

3449a. .] — Grayson v . Grayson (1927), 43 

T. L. R. 225. 

3486. For “ Coupled with discretion” read 
“ Coupled with desertion.” 


desertion. — B ruok v. I Bruok 1 (Alta. ), 
[1926] 4 D. L. R. 1117; [1926] 3 

W. W. R. 605.-— CAN. 


PART XIII. SECT. 5, SUB-SECT. 8.— 

B. (b). 

2860 i. What amounts to cohabitation — 
Parties living under same roof — Hus- 
band not recognising or treating wife as 
such.] — Held : the husband was living 
apart from his wife without sufficient 
excuse In circumstances entitling her 
to restitution of conjugal rights. — 
LlNKHART V. L.TNKHART, [1925] 2 

D. L. R. 1180.— CAN. 


PART XIII. SECT. 5, SUB-SECT. 8. — 
B. (e) ii. 

n i. .] — Malicious denial of 

carnal intercourse persisted In for four 

?oars may constitute desertion, but 
he standard of proof, both of the 
denial itself & of tho absunoo of con- 
sent by tho offended spouse, must be 
exacting. — Goold v. Goold, [1927] 
S. C. 177. — SCOT. 


PART XIII. SECT. 6, SUB-SECT. 8.— 
B. (g). 


2040 11. .] — A divorce refused, 

on the ground that a separation agree- 
ment prevented a finding of desertion. 

In an action for divorce the existence 
of a separation agreement is not to be 
disregarded by the ct. merely because 
deft, does not set it up as a bar. — 
Walsh v. Walsh & Kirkland, [1925] 
2 D. L. R. 794 ; [1925] 1 W. W. R. 
951 ; 19 Saak. I>. R. 509.— CAN. 


2941 ii. Deed not acted upon .] — 

Proposition, that, when a deed of 
separation is treated as a nullity or 
set at nought. Sc tho spouse who 
repudiates It persists in loaving the 
other as if deserted, tho former is from 
that time guilty of desertion, doubted. 
— Hogoett v. Hoggett, [19261V. L. R. 
506 ; 48 A. L.*T. 62; [1926] Argus 
L. It. 330.— AUS. 


PART XIII. SECT. 5, SUB-SECT. 8.— E. 

2975 i. During imprisonment — Mani- 
fest intention to desert .] — A husband, 
who was married in July, 1916, lived 
with his wife for six weeks, Sc thereafter 
did not live with her again for over 
three years. In Nov. 1919, he met her 
accidentally & lived with her for a few 
days. Sc then he wont abroad to take 
up an appointment. On tho voyage 
out he wrote informing her that the 
appointment had been cancelled. 
Thereafter ho never lived with his 
wife or communicated with her again. 
From Apr. 1920 till June 1923 he 
was in prison, Sc in Oct. 1923 he was 
again imprisoned. In Oct. 1925, after 
his release, he wrote to his wife's father 
stating that he was about to go abroad, 
& offering to supply material for 
divorce : — Held : pursuer had 

relevantly averred desertion com- 
mencing in Nov. 1919 Sc including the 
periods of defender’s incarceration, in 
respeot that, when liberated from 
prison, defender had shown no dis- 

fiosition to alter his intention to persist 
n his desertion. — Parker v . Parker, 
[1926] S. C. 574.— SCOT. 

PART XIII. SECT. 7, SUB-SECT. 8.— 
B. (b) iii. 

80811. Invitation to commit ad littery.] 
— McKwen v. MoEwen (Man.), [1926] 
3 D. It. R. 430.— CAN. 

PARTiXIII. SECT. 7, SUB-SECT. 3.— 

C. (b) v. 

3159 i. Respondent assisting in 
identification .] — The fact that deft, to 
a divorce aotion admitted to plfcf.’s 
solr. before the trial that she baa boon 
guilty of adultery with co-resp., Sc 
supplied the solr. with her photograph 
to be used for the purpose of identifica- 
tion, is not proof of oollusion, where 
there is no evidenoe that pltf. ever 
had any arrangement with deft, that 
Bhe should provide him with grounds 
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for divorce. — P arry v. Parry, [1926] 
3 D. L. R. 95 ; [19261 2 W. W. R. 185 ; 
20 Sask. L. R. 474.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 3.— 

D. (a). 

sm. Is defence to suit for divorce on 
ground of bestiality.] — A. v. A., [1925 J 
2 D. L. R. 1195 ; [1925] 2 W. W. R. 
154 ; 19 Bask. L. R. 346.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 3 — 
D. (h) iil. 

8255 iii. .] — Any matrimonial 

offence which in itself is ground for 
divorce but which has been condoned 
may be revived by the subsequent 
commission of any other legally 
recognised matrimonial offence, t.g.. 
cruelty. — A. v. A., [1925] 2 D. L. H. 
1195; [1925] 2 W. W. R. 154; 19 
Bask. L. R. 346.— CAN. 


PART XIII. SECT. 7, SUB-SECT. 3.— 
D. (h) iv. 

3274 i. By desertion — For two years 
without reasonable excuse ►] — Condoned 
adultery revived. — Spring v. Spring 
CARa.^[m6j2JD^L. R. 893; [1926] 

J. For " 1. By desertion ” read 
" 3274 ii. .” 


PART XIII. SECT. 7, SUB-SECT. 4.— 
D. (a) v. 

3468 i. Whether conclusive in favour 
of petitioner .] — On a petition tor 
dissolution of marriage under Divorce 
Sc Matrimonial Causes Amendment Act, 
1920, s. 4, as amended by 1921-22 Act, 
s. 2 (1), where resp. proves to the ot.’s 
satisfaction that the separation was due 
to petitioner’s adultery, resp. is entitled 
to rely on that adultery as a bar to 
petitioner's claim for relief, notwith- 
standing such adultery was condoned. 
Chapman v. Chapman, [1926] N. Z. 
L. R. 291.— N.Z. 
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3587. Add . Annotation : — As to (1) Apld. O’Toole 
v . O’Toole (1926), 134 L. T. 542. 

3539. Add. Annotation : — Generally, Reid. Welton 
v. Welton, [1927] P. 162. 

3540. Add. Annotation : — Retd. Welton v. Welton, 
[1927] P. 162. 

3559. Add. Annotatidn : — Refd. Welton v. Welton, 
[1927] P. 162. 

3560. Add . Annotation : — Refd. Welton v. Welton, 
[1927] P. 162. 

8783a. Wife's petition — Woman charged with 
adultery added as respondent with husband.] — 

Pepper v. Pepper & Baker, No. 4848a, post. 

3825a. When granted.] — Gleed v . Gleed 

(1927), 43 T. L. R. 678 ; 71 Sol. Jo. 729. 

3859. Add. Annotation : — Refd. McOausland v. 
McCausland (1927), 43 T. L. R. 592. 

3859a. .] — Where reap, is a minor, per- 

sonal service of the petition on resp. is good 
service, & the appointment of a guardian 
ad litem is not necessary. — McCausland v. 
McCausland (1927), 96 L. J. P. 149 ; 137 
L. T. 653 ; 43 T. I,. R. 592 ; 71 Sol. Jo. 472. 

4022. Add. Annotation Mentd. La Radiotech- 
nique v. Weinbaum (1927), 137 I j. T. 638. 

4063a. Under Judicature (Consolidation) Act, 1925 
(C. 49), S. 190 (3).]— -Held : (1) the effect of 

the above sub-sect, was not to confine the 
power of the ct. to make interim orders to 
cases in which the facts were such as would 
warrant the ct. in making an order in pro- 
ceedings for judicial separation, but to confer 
on the ct. a general power to make interim 
orders of the same nature & class as could be 
made in properly instituted proceedings for 
judicial separation ; (2) a wife found guilty 
of adultery in a suit for divorce brought by 
her husband, whose petition had been dis- 
missed because by his conduct he conduced 
to her adultery, was a competent suitor for 
dissolution of marriage on the ground of her 
husband’s adultery, &, if she presented a 
petition for divorce, the ct. had jurisdiction 
under the above sub-sect., in its discretion, to 
award her alimony pendente litc ; (3) as the 


means of the wife were insufficient to support 
herself & her two children, she was entitled to 
alimony pendente life, although the husband 
had contributed nothing towards her main- 
tenance for seven years before the institution 
of the suit, & she had been able in some pre- 
carious fashion to maintain herself. — Welton 
v . Welton, [1927] P. 162 ; 96 L. J. P. 75 ; 
136 L. T. 675 ; 43 T. L. R. 174 ; 71 Sol. Jo. 
121,0. A. 

4097. Add. Annotation : — Dlstd. Welton v. Welton, 
[1927] P. 162. 

4098. Add. Annotation : — Distd. Welton v. Welton, 
[19271 P. 162. 

4098a. .] — Welton v. Welton, No. 4063a, 

ante. 

4111. Add. Annotation: — Generally , Refd. Gilbey 
v. Gilbey, [1927] P. 197. 

4131. Add. Annotation : — Refd. Capron v. Capron, 
[1927] P. 243. 

4158. Add. Annotation : — Refd. Welton v. Welton 
(1926), 43 T. JL. R. 161. 

4280a. .]— On a husband’s petitioning 

for divorce on the ground of his wife’s alleged 
adultery with a named co-resp., the paternity 
of a child being in dispute, the wife by her 
answer admitted tlu* birth of the ehild, & she 
did not allege that petitioner was the father, 
but she denied adultery with co-resp. It was 
urged on behalf of petitioner tlud the plead- 
ings showed that the wife had not a good 
ground for her defence so as to justify an 
order against her husband to secure her 
costs. In accordance with an oiler made by 
petitioner an order was made for security to 
be given without payment into ct. — S. v. 

S. P. (1927), 44 T. L. R. 52. 

4296. Add. Annotation : — Refd. Welton v. Welton 
[1927] P. 162. 

\tion : - Refd. Fanshawe v. Fan- 
P. 238. 

4307. Add. Annotation: — As to (1) Refd. Baldwin 
Raper v. Baldwin Raper & Metz (1926), 42 

T. L. R. 619. 

4313. Add. Citations 95 L. J. P. 18 ; 134 L. T. 
414. 


PART XIII. SECT. 7, SUB-SECT. 4.— 
D. (a) vi. 

8505 1. Desertion by respondent— No ex- 
cuse for petitioner* 8 adultery — Bigamous 
marriage. ] — Bigamous adultery by a 
husband, in wholly inexcusable cir- 
cumstances : — Held : a bar to a decree 
nisi , even though the adultery did 
not occur until three years after the 
wife’s desertion, & oonld not bo 
regarded as conducing to or excusing 
that desertion. — Thomas v. Thomas 
(No. 2), [1926] V. L. R. 206; 47 

A.L.T. 158; [1926] Argus L. It. 186 — 
AU9. 

3508 i. Petitioner destitute .] — 

A wife was deserted by her husband 
for four years 8c was forced by nocessity 
8c circumstances to become unchaste : 
— Held : her petition for divorco 
should be granted. — Reberio v. 
Reberio (1926), I. L. R. 54 Gale. 80. — 
IND. 

PART XIII. SECT. 8, SUB-SECT. 4.— D. 

sn. Leave to sue in forrnd pauperis — 
When granted .] — Coleridge v. Cole- 
ridge (Man.), [1926] 2 D. L. R. 896 ; 
[1926] 1 W. W. R. 857.— CAN. 

PART XIII. SECT. 8, SUB-SECT. 5— B. 

3853 il. -1 — Substitutional ser- 

vice in a divorce action effected in 
accordance with an order therefor 


regularly made Is equivalent to personal 
service, & it is not necessary that actual 
notice of the proceedings Hhould reach 
deft. — Partinoton v . Partington, 
[1925] 3 D. L. H. 1085 ; [1925] 2 

W. W. R. 723 ; revsg. 19 Bask. L. R. 
402 ; [1925] 1 W. W. R. 1039.- CAN. 

PART XIII. SECT. 8, SUB-SECT. 5.- F. 

3917 ii. Sworn in England befori 

commissioner for oaths - JdmissUnlity. I 

An affidavit, purporting to bo sworn 
In England before a person describing 
hinisolf as a coinr. for oaths, may bo 
received in evidence of tbo facts 
deposed to therein in proof of service 
of the petition & citation in a divorce 
suit. — Thomas v. Thomas, [1920] 
V. L. R. 188 ; 47 A. L. T. 157 ; [1920J 
Argus Jj. R. 137.— AUS. 

PART XIII. SECT. 8, SUB-SECT. 8.— B. 

•p. Further & better particulars — 
When ordered.] — Petitioner for divorce 
ordered, on motion of co-resp., to 
deliver farther 8c better particulars of 
the dates 8c plaoes when & where the 
acts of adultery mentioned in the 
petition were committed. — Gushowaty 
v. Gushowaty 8c Jones, [1925] 3 
D. L. T 436 ; [1925] 2 W. W. R. 238 ; 
35 Man. I. R. 134.— CAN. 

PART XIII. SECT. 9, SUB-SECT. 1.— A. 

sw. Not local master.] — In an action 

571 . 


for judicial separation & alimony 
applications for interim uliiuony must 
bo made to a ludgo in chambers; a 
local master bus no jurisdiction to 
entertain them 

Where an order for interim alimonv 
has been made by a local master, Buoh 
order is a nullity, but a judge In 
chambers has no jurisdiction to set it 
aside whore the application to him is 
not by way of appeal. — Volhoffer v. 
Vquioffer, [1925] 3 D. L. It. 652 ; 
[1925 j 2 W. W. R. 304 ; 19 Bask. L. R. 
442.— CAN. 

PART XIII. SECT. 9, SUB-SECT. 1 — 
B. (o). 

4086 iv. .] — An order for pay- 

ment by deft, to pltf. in an action for 
alimony of inti Am alimony & dis- 
bursements was set aside, pltf. having 
means of her own ample for the pur- 
pose of maintaining herself & bringing 
the action to trial. — Gibbs v. Gibbs, 
[1925] 2 D. L. It. 880 ; 56 O. L. It. 
614.— CAN. 

PART XIII. SECT. 10, SUB-SECT. 1.— 
C. 

4325 i . What interrogatories allowed — 
Relating to charge of adultery.] — On an 
examination for discovery, in an action 
for judicial separation 8c alimony, deft, 
should not be required to answer 
questions intended to fasten rcBponsi- 
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4354a. “ Discretion oases ” — Adultery by 

petitioner — Insertion In defended list neces- 
sary.] — 11 owell v . Howell & Davidson 
(1920), d2 T. L. R. 497. 

4354b. Application to expedite trial — Grounds 

for refusing.] — The ct., on tlio ground of 
public policy, refused an application by a 
wife, petitioning for a divorce on the ground 
of her husband’s adultery, that the trial of 
the suit in the undefended list might be 
expedited so that the decree might be made 
absolute, A resp. might marry the woman 
named in the petition, before the birth of a 
child expected to be born as the result of 
resp.’s relations with that woman. — P. v. P. 
(1927), 44 T. Ij. R. 114 ; 71 Sol. .To. 904. 

4422. Add. Annoldtion : — Distd. Preger v. Preger 
(1920), 134 L. T. 070. 

4427. Add. Citation:— 11 W. R. 85. 

4434. Add. Annotation : — Refd. ('apron v. Capron, 
LI 927 J P. 243. 

4439. Add. Annotation : — Consd. Cavendish v. 
Cavendish, [1920J P. 10. 

4442. Add. Annotation : — Refd. Bosworthick v. 
Bosworthick, [1927] P. 64. 

4447a. .] — In undefended petitions for divorce 

the ct. should not be asked to act on evidence 
identifying resp. by photograph when per- 
sonal identification by witnesses could easily 
have been effected. — J’ractice Note (1925), 
159 L. T. Jo. 95. 

4671. Add. A?motation : Mentd. Welton v. Wel- 
ton, [1927| P. 102. 

B. By Whom Assessed (Vol. XXVII., p. 452). 
After flic cross-reference add as follows - 

4677a. By court.] - The ct. has power to direct 
that damages shall be assessed by a judge 
alone, unless one of the parties applies for 
trial by jury. The practice is now regulated 
by R. S. C., Ord. 30, rr. 2-0, & Matrimonial 
Causes Rules, 1921, r. 30 (b).-- Bedford v. 
Bedford & Pow prill (1920), 90 H. J. I*. 
22; 130 L. T. 383. 


4746. Add. Annotation : — Generally, Refd. Bos- 
worthick v. Bosworthick, [1927] P. 64. 

4790. Add. Annotation : — Refd. Bosworthick v. 
Bosworthick, [1927] P. 64. 

4837. Add. Annotation .• — As to (2) Refd. Darn- 
borough v. Darnborough & Smith, Clare 
Intervening (1926), 96 JL. J. P. 24. 

4845. Add. Annotation : — Refd. Capron v. Capron, 
[19271 P. 243. 

4848a. Wife’s petition — Woman charged with 

adultery added as respondent.] — If, in a wife’s 
suit for divorce, the married woman with 
whom the husband is alleged to have com- 
mitted adultery is made a resp. in the suit by 
an order made on summons under Jud. 
(Consolidation) Act, 1925 (c. 49), s. 177 (2), 
the ct. has power to award costs against both 
resps., but, as regards the married woman, 
limited to her separate estate.— Pepper v. 
Pepper & Baker (1926). 96 L. J. P. 17 ; 136 
L. T. 224 ; 43 T. L. 11. 1. 

4882a. .] — Where a wife’s petition is dis- 

missed, the facts that security for the wife’s 
costs has been ordered, & that the conduct 
of the wife’s solr. is not open to censure, do 
not deprive the ct. of its discretion to give 
costs or to refuse them to the wife or to give 
costs against the wife. — Baldwin Raper v. 
Baldwin Raper & Metz, Baldwin Raper 
v. Baldwin Raper (1926), 42 T. L. R. 619. 

4884. Add. Annotation :—As to (1) Refd. Welton 
v. Welton, [1927 J P. 162. 

4943. Add. Annotation : — Mentd. A.-Gr. for Alberta 
v. Cook, [1926] A. C. 414. 

4985. Add. Annotation : — As to (2) Folld. Earl v. 
Earl A Kyle (1926), 96 L. J. P. 23. 

4985a. — .] — Where an order has 

been made “consolidating” a husband’s 
petition for dissolution on the ground of his 
wife’s adult cry with the wife’s cross petition 
for dissolution on the ground of the* husband’s 
cruelty A adultery, A the two suits have 
been tried together, the ct. has no power 


1)1111 y on him for certain letters, where 
such Jet torn teml to show that he huH 
committed udultery. Ligiithkart r. 
Lightiieart (Saak.), [1926] i D. L. 11. 

km ; im«] a w. w. h . pjj.- can. 


PART XIII. SECT. 11, SUB-SECT. 2. 

4376 i. Whether formal proof essential 
— Suit for dissolution — Damages clamu d 
against co-respondent .] — W hero on a 
petition for divorce damages are 
claimed against co-resp. pnmd facie 
proof of marriugo, if not rebutted, is 
suflicicnt to meet tho strictness of proof 
required in the criminal conversation 

E haso of the proceedings. — Knight t\ 
[night & Owens, [1926] 2 1>. L. It. 
467 ; 11325] 1 W. W. 11. 824.- CAN. 


PART XIII. SECT. 11, SUB-SECT. 5. 

h i. .] — in a suit by a 

husband for divorce, letters written 
by tho w ife to co-resp., but not delivered 
to 1dm, are not made evidence of 
adultery admissible against co-resp. 
by Coylon Evidence Ordinance, 181)5, 
s. 9. The fact that co-rcsp.'s counsel 
has based questions in cross-examina- 
tion upon tho contents of tho letters, 
which had properly been admitted as 
evidence against the wdfe, does not 
make the loiters evidence against co- 
resp. — Gabriel v. Eliatamby, |1926] 

A. C. 133; 95 L. J. P. C. 9 ; 134 

L. T. 200.- CEYLON. 

sy. Admissions — Of adultery — By 


wift — Bastardising offspring.]- - Ad- 
missions by a wifi*, that tho father of 
a child born to her during tlie mariiago 
w r as not her husband Held : receiv- 
able in evidence, ho far as they did not 
ivlute to non-access. Justice v. 
Justice, (19251 S. A. 8. It. 278.— AUS. 

PART XIII. SECT. 16, SUB-SECT. 5.— 

A. 

4676 i. General rub.] — The factors 
to he considered in granting damages 
against co-resp. are (J) the actual value 
of tho wife to tho husband : (2) tho 
injury to his feelings, the blow to his 
marital honour & the hurt to Ids 
matrimonial & fnuiily life. — Haynes 
v. Haynes (Sank.), 11926] 4 D. L. It. 
473 ; [1926] 2 \V. W. It. 726 - -CAN. 

PART XIII. SECT. 16, SUB-SECT. 5 — 

B. 

sb. By jury.] — It is not tho law in 
Saskatchewan that damages against 
co-resp. must he assessed by a jury. — 
Rider r. Rider, 11925] 3 D. L. It. 
370 ; [1925] 1 W. W. R. 1051 ; 19 

Sask. L. R. 381.— CAN. 

PART XIII. SECT. 16, SUB-SECT. 5.— 

D. (b). 

4685 i. Not punitive.] — Rider v. 
Rider, [19251 3 D. L. R. 370 ; [1925] 
1 W. W. R. 1051 ; 19 Sask. L. R. 384. 
—CAN. 


4685 ii. .] —Tranter v. Tranter 

& Lamb, [1925J N. Z. L. R. 593.— N.Z. 

PART XIII. SECT. 16, SUB-SECT. 5.— 

D. (c). 

4690 i. Whether bar to claim for 
damages— Illicit relationship continued 
after knowledge.] — Co-resp. 's conduct 
in continuing adulterous relations with 
resp. after he became aware that slio 
was married : — litld: to deprive him 
of any protection with respect to 
immunity from damages to which his 
prior ignorance of her married state 
might have entitled him. — Haynes v. 
11 \yneh (Sask.), [1926] 4 1). L. It. 
473 ; [1926] 2 W. W. It. 726 — CAN. 

PART XIII. SECT. 18, SUB-SECT. 3 — 

C. (b). 

1 1. .] — Although a divorce 

petition by a husband is decided in his 
favour, the wife is entitled to her costs, 
if she has had thorn secured & her 
dofenco has been bond fide. — Knight 
v. Knight & Owens, [19251 2 D. L. R. 
467 ; [19251 1 W. W. It. 824.— CAN. 

PART XIII. SECT. 18, SUB-SECT. 3.— 

F. (c). 

4953 i. Petition by husband — Wife 
proved innocent .] — Held : K. B. Rule 
951 was not applicable, & full costs 
should bo paid to the solr. of the 
successful wife. — Preston v. Preston 
& Moxley, [1925] 4 D. L. R. 1013.— 
CAN. 
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under Jud. (Consolidation) Act, 1925 (c. 49), 
s. 50, to order eo-resp. to pay the* costs of 
the wife’s suit to winch he was not a “ party.” 
— Earl v. Earl A Kyle, E arl r. Earl 
(1926), 96 ±j. J. P. 23 ; 136 L. T. 383. 

4985b. Cross charges by wife.| Tf a wife makes 
cross charges of cruelty & of adultery with a 
named woman against a husband in her 
answer to his petition for dissolution of 
marriage & the cross charges fail, the woman 
intervening being dismissed from the suit 
with costs & the husband being granted a 
decree there is one proceeding only. At 

eo-resp. can be condemned m the whole of 
the costs, including those of the intervener. 

-Darnborough r. Daknborough Smith 

(1926), 96 L. ,T. P. 24 ; 136 L. T. 381. 

5071. Add. Annotation : — Mentd. A.-G. for Alberta 
v . Cook, [1926) A. C. 444. 

5074. Add. Annotation : — Mentd. Pepublica de 
Guatemalan. Nunez, )1927] 1 K. B. 669. 

5197. Add. Annotation : - Refd. Fletcher r. 
Fletcher (1927), 91 J . P. 208. 

5382. Add. Annotation : — Refd. Gilbey v. (hlbe\, i 
[1927) P. 197. ‘ I 

5382a. .] — Although the considerations 

which applied in the Ecclesiastical Cts. to 
awards of alimony must have due weight in 
determining the proper award of maintenance 
to a wife after a decree of divorce, the assump- 
tion of a fixed arithmetical rule A an indis- | 
pensable process of applying that rule is 
erroneous, A disregards the duty imposed on 
the et. by dud. (Consolidation) Act-, 1925 
(e. 49), s, 190 (1 ) A (2). Where the husband’s 
whole income* lias been expended on the 
requirements of the matrimonial home, a 
third of his means may well be required for 
the wife’s maintenance; but where, beyond , 
everything called for by such requirements, ' 
the husband possesses an ample fortune, the 
amount of his income affords no definite 
guidance as to the sum required to supply 
his sometime wife with the necessaries. 


comforts, A r > advantages incidental to her 
station in life. 

Where the husband’s gross income was 
£25,337 a year, derived mainly frefni his 
interest in a business concern, the registrar 
by his report submitted that the husband 
should be ordered to secure to his wife, who 
had divorced him, by way of permanent 
maintenance for her life, the annual sum of 
£3,500 less tax, A to pay to bis wife during 
their joint lives the further annual sum of 
£500 less tax. The et . con tinned i he report. — 
(Jiliiky r. (Plumy, |1927| P. 197; 96 

li. J. P. 55 ; 137 L. T. 31 ; 43 T. L. 11. 283. 

5384. Add. Citations: -[1926] P. 1 ; 95 L,. J. P. 
30 ; 134 L. T. 24. 

5393. Add. Annotation : Refd. Gilbey r. Gilbev, 
|1927| P.197. 

5403. Add. Annotation : Refd. Eansbawe v. Fan- 
sliawe, 1 1027 ) P. 238. 

5410a. To Increase maintenance.] — The 

power to increase the amount provided by 
an order for permanent maintenance upon an 
increase in the means of a husband conferred 
by Matrimonial Pauses Act, 1907 (e. 12), & 
,Tud. (Consolidation) Act, 1925 (c. 49), which 
repeals A; re-enacts the power given by the 
former Act, is retrospective in its operation 
A extends to dealing with orders made under 
the previous Act, namely, Matrimonial 
Causes Act, 1860 (c. 32).- Edmunds v. 
Edmunds, 1 19201 P. 202 ; 95 L. J. P. 151; 
136 L,. T. 186. 

5446. Add. Annotation : —Refd. Fanshawe v. Kan- 
shav e, )1927| P. 238. 

5447. Add. Annotation : Refd. Fanshawe r. Fan- 
shawe (1927), 43 T. 1j. B. 666. 

5449. Add. Annotation : Consd. 
si law e, I 1927] P. 238 

5450. Add. Citations :■ -[1926] P. 93 ; 95 L. J. P. 
83 ; 135 L. T. 1 ; 42 T. Jj. It. 413 ; 70 Sol. 
Jo. 503, C. A. 


PART XIII. SECT. 18, SUB-SECT. 4. — 

B. 

I. Read now “ 4964 i.” 

4964 ii. 8. V. Crosse r. Crosse A 
Hmatii (1926), 28 W. A. L. It. KL- 
AUS. 

PART XIII. SECT. 18, SUB-SECT. 4.— 

C. (c) i. 

6020 i. Effect of knowledge — Liability 
of co-respondent for whole costs. J — If 
co-resp. know that the woman was 
married & a divorce is granted, he is 
liable for all the costs of the proceedings, 
including those which the husband 
has been compelled to pay the wife. — 
Kniuht v. Knigiit & Owens, [1925] 
2 D. L. It. 467 ; 11925] 1 W. W. It. 
824.— CAN. 

PART XIII. SECT. 20, SUB-SECT. 1. 

6093 i. King's Proctor.] — The King’s 
Proctor can intervene in an action for 
divorce in the Supreme Ct. of Alberta, 
& can so intervene on tho ground of 
collusion or on the ground of material 
facts not brought before the ct.-— 
Elkowkch v. Elkowkcii, [1925] 4 

D. L. R. 1037 ; [1925] 3 W. W. R. 705 ; 
affg., [1925] 3 D. L. R. 676 ; [1925] 
2 W. W. R. 485.— CAN. 

PART XIII. SECT. 20, SUB-SECT. 4.— 
A. (g) ii. 

tf. Unsuccessful allegation of col- 
lusion.] — If, on an intervention by the 
King’s Proctor, the allegation of 


collusion fails, tho practice in England, 
that the King's Proctor is not entitled 
to cohIs, is not necessarily applicable 
in the Supremo Ct. of Alberta. — 
Elkowkch v. Elkowkcii, [1925] 4 
D. L. It. 1037 ; [1925] 3 W. W. It. 
705.— CAN. 

PART XIII. SECT. 21, SUB-SECT. 4. 

sk. Action for declaration that decree 
void for want of jurisdiction.] — Action 
for a declaration that two decrees 
ordering judicial separation & awarding 
permanent alimony were null & void 
for lack of Jurisdiction, dismissed. — 
Claman v. Claman (No. 2) (1925), 
35 H. C. It. 141.— CAN. 

PART XIII. SECT. 22, SUB-SECT. 1.— 
A. 

sn. In decree of judicial separation .] — 
An award of permanent alimony may 
be made in a decree of judicial Repara- 
tion itself. — Wedlf.y v. Wkdlky, 
[1925] 3 W. W. It. 46.— CAN. 

sp. Effect of —Wife not debarred from 
filing caveat under Homesteads Act , 
H. S. S„ 1920 (e. 69).l —lie LoNNRM 
Caveat, ri02«j 1 D. I,. It. 279 ; 11926] 
1 W. W. R. 131 ; 20 Sask. L. It. 275.— 
CAN. 

st. Not defence to application for 

relief under Devolution o } Estates Act, 
H. S. S., 1920 (c. 73).] — Re Lonnem 
Caveat, [1926] 1 D. L. It. 279 ; [1926] 
1 W. W. R. 134 ; 20 Susk. L. R. 275. — 
CAN. 


PART XIII. SECT. 22, SUB-SECT. 1.— F. 

5326 ii. Facts discovered after 

trial.] -Amount of permanent alimony 
increased on consHlcrat ion of facts 
discovered after tho trial. — Wedley 
v. Wedley, [19251 3 W. W. It. 46- 
CAN. 

5328 i. Induction —Husband's means 
rtditnd. I Mackinnon v. Maori nnon 
(1924), 58 N. 8 . it. 220. -CAN. 


PART XIII. SECT. 22, SUB-SECT. 2.— 
B. 

5360 i. On dissolution of marriage — 
For guilt of unfe .] — Divorce & Matri- 
monial Causes Act, 1908, s. 42, does 
not authorise the ct., where a decree 
for dissolution of marriago has been 
obtained by a husband against a wife, 
to make an order on the husband for 
tho permanent maintenance of tho 
wife. — Harris v. Harris, [1920] N. Z. 
L. It. 274.— N.Z. 


PART XIII. SECT. 22, SUB-SECT. 2.— 
F. 

5410a i. Jurisdiction of court — To 
increase maintenance .] — The ct. has no 
jurisdiction to increase the permanent 
maintenance ordered to be paid by a 
husband, on the ground of either the 
increased means of tho husband or tho 
increased necessities of tho wife. — 
Harris v. Harris, [1926] N. Z. L. R. 
274.— N.Z. 
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Add. Annotation: — Refd. Fansbawe v. Fan- 
shawe, ri927] P. 238. 

5499. Add. Annotation : — Refd. Gilbert v. Gilbert 
& Bougher (1927), 96 L. J. P. 137. 

5515. Add. Annotation: — As to (6) Consd. Allison 1 
v. Allison, [19271 P. 308. 

5523a. .] — Under Jud. (Consolidation) 

Act, 1925 (c. 49), s. 187 (2), a reversionary 
in West of a husband is not an asset which 
can form part of the security to be ordered 
for his periodical payments to his wife, on his 
non-compliance witn a decree of restitution 
of conjugal rights. — Allison v. Allison, 
11927] I\ 308 ; 96 L. J. P. 181 ; 137 L. T. 
823 ; 43 T. U. It. 823 ; 71 Sol. Jo. 082. 

5542a. — To order settlement where wife not | 
domiciled In England.] — (1 ) The property of a 
guilty wife, amenable, under Jud. (Consolida- 
tion) Act, 1926 (c. 49), s. 191, to the jurisdic- 
tion to order a settlement of it, is primd facie 
the property of a woman in England & subject 
to English jurisdiction. That jurisdiction can 
be invoked against a person not domiciled in 
England, & in respect of property beyond the 
jurisdiction, only subject to the principle 
that English cts. will not infringe the 
authority of foreign tribunals in their 
domestic affairs, or adjudicate with regard 
to property when their judgment will bo 
ineffective. Apart from jurisdiction over 
property, the exercise of jurisdiction in 
personam in such a case* depends upon the 
question whether the party to be affected by 
it is within the reach of the compulsory 
process of the ct. 

(2) The provisions of Matrimonial Causes 
Act, 1857 (o. 85), s. 42, for service out of the 
jurisdiction, apply to the service of the 
petition in a suit, & not to proceedings for a 
sett lenient . 

(3) The practice with reference to appear- 
ance to a petition for a sett lement is governed 
by Divorce Rules, it. 71 A& 72, 6i (4) an 
appearance under these rules, qualified during 
the proceedings upon it, by denial of the 
existence of jurisdiction, is not to be regarded 
as a submission to that jurisdiction.- — 
TALLACK V. TALLACK & BROEKEMA, [1927] P. 
211 ; 90 L». J. K. B. U7 ; 137 L. T. 487 ; 43 
T. L. H. 467 ; 71 Sol. Jo. 521. 

5543. Add. Annotation : Generally , Refd. Tallack 
v. Tallack At Broekenia, [1927 1 P. 211. 

5543a. Petition for settlement— Service — Out of 
Jurisdiction.] — Tallack v. Tallack & Brok- 
kema, No. 5512a, ante. 

5543b. Appearance to— Practice.] — Tallack 

v. Tallack & Broekema, No. 5542a, ante . 

5543o. Effect of — Whether submission 

to Jurisdiction.] — Tallack v . Tallack Ac 
Broekema, No. 5542a, ante. 

5549. Add. Annotations: — As to (1) Refd. Har- 


greaves v. Hargreaves, [1926] P. 42. As to (2) 
Refd. Jagger v. Jagger, [1926] P. 93. 

5551. Add. Annotation: — Consd. Bosworthick v. 
Bosworthick (1926), 95 L. J. P. 171. 

5576. Add. Annotation : — Refd. Tallack v. Tallack 
Ac Broekema, T1927] P. 211. 

5579. Add. Annotation : — Refd. Tallack v. Tallack 
Ac Broekema, [1927] P. 211. 

5582. Add. Annotation Refd. Fanshawe v . Fan- 
shawe, [1927] P. 238. 

5583a. .] — After a decree nisi for dissolution 

of marriage the ct. has no jurisdiction under 
Jud. (Consolidation) Act, 1925 (c. 49), s. 192, 
to entertain any application for an inquiry 
into, & variation of, settlements intil after 
the decree has been made absolute, 
v. Gilbert & 

137 ; 137 L. T. 619 ; 43 T. L. R. 589 ; 71 
Sol. Jo. 582, O. A. 

5588. Add. Annotation : — N.F. Webster v. Webster 
Ac Williamson, [1926] P. 198. 

5588a. .] — Although there is the fullest 

power to vary settlements, the ct. will regard 
the interests of the children as the important 
element for consideration in varying a settle- 
ment. Where an ante-nuptial settlement 
did not provide for the contingency of one 
of the spouses dying & the survivor marrying 
again, the ct., when varying the settlement 
after dissolution of the marriage, declined to 
insert in the settlement a provision enabling 
the husband to appoint a portion of the trust 
funds to a future wife Ac future children. — 
Webster v. Webster At Williamson, [1926] 
P. 108 ; 95 L. J. P. 97 ; 135 L. T. 670. 

Annotation : — Difltd. Scolliok v. Scollick, [1927] P. 205. 

5588b. — .] — In varying a settlement the 

et. will exercise the wide powers conferred 
upon it by Jud. (Consolidation) Act, 1925 
(c. 40), s. 102, with regard to the facts of the 
ease Ac the interests of children. If on the 
facts before the et. a child of a first marriage 
may gain advantages concurrently with the 
creation of a fresh power of appointment 
enabling children of a second marriage to 
si i are a settled fund with it, the ct. will create 
that power, although it is not originally 
existent in the settlement, & although its 
creation may eventually involve some pecuni- 
ary sacrifice on the part of the child of the 
first marriage. — Scolliok v. Scollick, [1927] 
V. 205 ; 96 L. J. P. 90 ; 137 L. T. 485 ; 71 
Sol. Jo. 584. 

5596. Add. Annotation : — Refd. Bosworthick v. 
Bosworthick, [1926] P. 159. 

5599. Add. Annotation : — As to (2) Refd. Webster 
v. Webster & Williamson, [1926] P. 198. 

5600. Add. Annotation : — Refd. Webster v. Web- 
ster Ac Williamson, [1926] P. 198. 

5622. Add. Annotation: — Refd. Bosworthick v. 
Bosworthick, [1926] P. 159. 


PART XIII. SECT. 22, SUB-SECT. 6.— 

A. (b). 

sw. Guilty wi/c.) —Although In a 
husband '* action for divoroe ho was 
found ontitlod to a decree on the ground 
of adultery, tho wife was, la view of all 
the circumstances, given the custody 
of the ohlldren & maintenance for them 
& herself dum sola et casta vixerit . — 
Lillis v. Lillie, (1920] 1 D. L. R. 
866; [19261 1 W. W. U. 298 ; 20 
Saak. L, R. 142. -CAN. 


PART XIII. SECT. 22, SUB-SECT. 6.— 

A. (e). 

5791 i. Interests of children — 
parents .) — A wife obtained a decree of 
divoroe for adultery in an aotion which 
also contained a conclusion for the 
custody of the two pupil children of the 
marriage. The Lord Ordinary, regard- 
ing tho question solely from the point 
of view of the children's welfare, 
awarded the custody to the father : — 
Held: (1) Guardianship of Infants Act, 
1925 (c. 45), *. 1, recognised & pro- 
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coedod upon the existence of rights & 
preferences in the spouses to the cus- 
tody of their children, & its effect was 
not to abolish those rights & pre- 
ferences, but to provide that they 
should not bo enforced if the result 
would be advene to the children's 
welfare; (2) the wife, as innooent 
spouse, had a primary claim to the 
custody of the children ; (3) on the 
foots she was, from the point of view 
of the children's welfare, as suitable 
a guardian as the father. — Hum v. 
Hums, [1926] S. C. 1008.— SOOT. 
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5623. Add. Annotation: — Refd. Bosworthick v. 
Bosworthick, fl927] P. 64. 

5623a. Bond to secure annuity — Appointment 

ot annuity.] — A post-nuptial provision for 
his life made by a wife for her husband by a 
bond, or by the exercise of her power of 
appointment, giving him an annuity for his 
life expectant upon her death, are post- 
nuptial settlements within Matrimonial 
Causes Act, 1859 (c. 61), s. 5, & Jud. (Con- 
solidation) Act, 1925 (c. 49), s. 192, & give 
rise on the dissolution of the marriage to the 
power of the ct. to vary the settlements. — 
Bosworthick v . Bosworthick, [19271 P. 
64 ; 95 1». J. P. 171 5 136 L. T. 211 ; 42 T. L. R. 
719 ; 70 Sol. Jo. 857, C. A. 

5623b. Life policy — Contingent interest in 

policy money.] — A life policy effected after 
marriage by one of the spouses oh the life of 
the spouse effecting it, with a contingent 
interest of the other spouse in the policy 
money, is a post-nuptial settlement, & after 
divorce the ct. has power, under Jud. (Con- 
solidation) Act, 1925 (c. 49), s. 192, to make 
orders with reference to the application of 
the policy money. — Gulbenkian v . Gul- 
BENKIAN, [1927] P. 237; 96 L. .1. P. 53; 
136 L. T. 800 ; 43 T. L. It. 267 ; 71 80I. Jo. 
311. 

5624a. Settlement not made in contemplation 

of marriage.] — The expression “ante-nuptial 
or post-nuptial settlements,” in Jud. (Con- 
solidation) Act, 1925 (c. 49), s. 192, does not, 
as regards the parties whose marriage is the 
subject of the decree, include a settlement 
of the property of either spouse not made in 
contemplation of any particular marriage, 
but giving the spouse power to appoint an 
interest to any future wife or husband. — 
Hargreaves v. Hargreaves, [1926] P. 42 ; 
95 L. J. P. 31 ; 134 L. T. 543 ; 42 T. L. R. 
252. 

6629. Add. Annotation :— As to (1) Folld. Bos- 
worthick v. Bosworthick (192G) r 95 L. J. P. 
171. 

5630. Add. Annotations: — Refd. Webster v. Web- 
ster (1926), 135 L. T. 670; Scollick v. Scollick 
(1927), 96 L. J. P. 96. 

5650. Add. Annotations :■ — Refd. Webster v. Web- 
ster & Williamson, [1926] P. 198; Scollick v. 
Scollick, [1927] P. 205. 

5653. Add. Annotation : — Refd. Webster v. Web- 
ster & Williamson, [1926] P. 198. 

6674. Add. Annotation: — Generally, Refd. Tallack 
v. Tallack & Broekema, [1927] P. 211. 

5700* Add • Annotation : — Refd. Bosworthick v. 
Bosworthick, [1927] P. 64. 

5730a. .] — Taylor v . Taylor (1926), 

161 L. T. Jo. 236. 

5752. Add. Annotation : — Refd. Jagger v. Jagger, 
[1926] P. 93. w 

6766. Add. Annotation Folld. Gilbert v. Gilbert 
& Boucher (1927), 43 T. L. R. 589. 

5770. Add. Annotation : — Refd. Bosworthick v. 
Bosworthick (1926), 136 L. T. 211* 

5781a. Child bom before marriage.]— In a divorce 
suit, to which only the husband & wife were 
parties: Held: an order giving to the 


husband custody of the child of the parties 
born before the marriage must be refused, as 
the ct. was not competent to find the facts 
necessary to make the child a legitimated 
child by virtue of Legitimacy Act, 1926 
(c. 60). — Bednall r. Bednall & Smvus- 
SAWA, [1927] P. 225 ; 96 L. J. P. 150 ; 137 
L. T. 632 ; 43 T. L. It. 599 ; 71 Sol. Jo. 453. 

5792a. Father’s disobedience to deoree for 

restitution of conjugal rights.] — There is no 
settled practice that after a husband’s dis- 
obedience to a decree for restitution of 
conjugal rights, the custody of children 
should bo refused to the husband or given 
to the complaining wife. The paramount 
consideration must be the welfare of the 
children.— W. v. W., [1926] P. Ill ; 95 

L. J. P. 56 ; 135 L. T. 383 ; 42 T. L. R. 470. 

5957a. .] — Process of sequestration in 

the Divorce Ct. is governed by Matrimonial 
Causes Rules, 1924, r. 79 (a), & not by 
R. S. C., Ord. 43, r. 6. According to the 
former a writ of sequestration is a remedy 
lor non-payment of a sum of money at the 
time appointed, is appropriate* to the case 
of non-payment of an instalment of alimony. 
If it is contended that the issue of the writ 
would be futile or unreasonable by reason of 
the* absence of available absets, tin* onus lies 
upon the party against whom relief is sought 
to establish that fact. Capron v. (’apron, 
[19271 P. 243 ; 96 L. J. P. 151 ; 137 L. T. 
568 ; 43 T. L. R. 667 ; 73 Sol. Jo. 711. 

5968. Add. Annotation : As to (1) Refd. Allison 
v. Allison, [1927] P. 308. 

5993. Add. Annotation : Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238. 

6005. Add. Annotation Refd. Kansliawc v. Fan- 
sliawe, [1927] P. 238. 

6006. Add. Annotation : Refd. Fansliawe v. Fan- 
shawe, [1927 J P. 238. 

6006a. * .]- The ct. will interfere by way 

of injunction to restrain a husband from 
dealing with his property so as to defeat an 
order for costs or alimony pendente fife, when 
the amount of the latter has been fixed A an 
instalment of it is already due & in arrear, 
but will not so restrain him in respect of 
instalments of alimony to become due at 
a future date. — Fanshawe v. Fanshawe, 
[1927] P. 238; 96 L. J. P. 133; 137 L. T. 
496 ; 43 T. L. R. 666 ; 71 Sol. Jo. 762. 

6011. Add. Annotation : — Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238. 

6012a. .] — Fanshawe v . Fansiiawe, No. 

6006a, ante. 

6026a. .] — Petitioner, in 1919, wont 

through a ceremony of marriage with resp. 
In 1923 resp. was convicted of bigamy, she 
having been lawfully married to A. on 
Dec. 26, 1903, which marriage was still 
subsisting. The ct. pronounced a decree 
nisi of nullity, & under the powers conferred 
by Jud. (Consolidation) Act, 1925 (c. 49), 
s. 183 (1), allowed petitioner to apply for the 
decree to be made absolute after the expira- 
tion of one month. — Osborn v . Osborn 
(otherwise Ivil) (1926), 70 Sol. Jo. 388. 


PART XIII. SECT. 23, SUB-SECT. 3. — A. 

.) — An order for interim alimony may be enforced by execution. — McClusky v . McClusky, [1926] 2W.W.K. 

049.— CAN. 
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6042a. Application for substitution of alterna- 

tive decree— Judicial separation.]— Pircum- 
stanceH in which such application was granted. 

-Koch v. Koch (1020), 101 L. T. Jo. 395. 

6080. Add. Annotation : -Mentd. Salvesen (or von 
Jjorarig) v. Austrian 1 Property Administrator, 
[1027] A. C. 041. 

6081a. - - .| K. r. IsKiiKHCUB (1887), 50 

Jj. J. M. P. 135 ; 35 W. K. 805, J). C. 

6088. Add. Annotation : -Refd. Higgins v. Diggins 
(1920), 43 T. Jj. K. 37. | 

6161. Add. Annotation : Consd. Price v. Price | 
(1927), 43 T. L. K. 009. 

6164a. — - - .]- A complaint by a wifi* | 

against her husband for wilful neglect to 
maintain her or her infant child need not, 
■Hinder Summary Jurisdiction Act, 1 818 (c. 43), 
s. 11, be brought within six months from the 
time when by such neglect he caused her to 
live separately A apart from him, inasmuch 
by Summary Jurisdiction (Separation A 
intenancel Act, 1925 (c. 51), s. 1 (1), the ! 
complaint may now be made notwithstanding 
that the neglect has not caused her to leave 
A live separately A apart from him. Price 
r. Phjck (1927), 43 T. Jj. K. 009 ; 71 Sol. Jo. 
432, I>. 0. 

6179a. .] — A wife’s right to claim A obtain 

an order for maintenance from a bench of 
justices under Summary Jurisdiction (Separa- 
tion A Maintenance) Act, 1925 (e. 51), is not 
necessarily barred by a deed of separation 
which makes an allowance for her mainten- 
ance, but it must depend on the terms of the 
deed whether she is or is not deprived of that 
right.- JlniaiNR v. Dicigink, [1927] P. 88; 
90 K. J. P. 14 ; 130 K. T. 224 ; 90 J. 1\ 208 ; 
43 T. Jj. K. 37, 1). P. 

6230a. -- Attachment of husband’s Income - 
Discharge of maintenance order.] — Where 
a maintenance order under Summary Juris- 
diction (Married Women) Act, 1895 (c. 39), 
has been discharged on the ground of the 
wife’s adultery, she may nevertheless enforce , 
payment of arrears accrued due down to the 
date of discharge A obtain an order for the * 
attachment of her husband’s income. Such I 
an order is not an order “ under this Act ” 
within Summary Jurisdiction (Married | 
Women) Act, 3 895, s. 0. Outkrbkidge r. 
OuTERimiPOH, [1927] 1 K. K. 308; 90 Ij. J. 
K. B. 74; 130 L. T. 303; 90 J. P. 204 ; 43 
T. Jj. It. 33 ; 70 Sol. Jo. 1113; 28 Pox, P. C. 
281, 1). P. 

6233a. — Made In Dominion — Maintenance 

Orders (Facilities for Enforcement) Act, 1920 

(c. 33).] — A married woman obtained in a 
police cl. in Australia a maintenance order 
against her husband ordering him to pay 
£5 1 0*. per week for her A her child’s mainten- 
ance. An application was subsequently 
made by her to a et. of summary jurisdiction 
in England under the above Act to confirm 
that order as against her husband who was 


resident in England. Upon that application 
no evidence was submitted to the justices on 
behalf of the husband. The justices con- 
firmed the order with the modification or 
variation of substituting £2 10s. per week, 
i.e., £2 for the married woman A 10*. for the 
child, in lieu of £5 10s. per week, they being 
of opinion that they were bound to reduce 
the amount payable under the order to the 
limit prescribed for such orders made by a 
ct. of summary jurisdiction under Summary 
Jurisdiction (Married Women) Act, 1895 
(c. 39) : — Held : (1) the justices had power-4o 
state a case for the opinion of the K. B. Div. 
od the question whether they were right in so 
deciding ; (2) they were wrong in holding 

that in dealing with an order under the above 
Act of 1920 they were bound to limit the 
amount payable to the sum prescribed for 
orders made under the above Act of 1895. 

(3) The expression “ Summary Jurisdiction 
Acts” in sect. 7 of the above Act of 1920 
does not include Summary Jurisdiction 
Women) Act, 1895 (c. 39) 

J.).- Peagram V. PEAGRAM, [1920] 2 K. B. 
105 ; 95 Ij. J. K. B. 819 ; 135 L. T. 48 ; 90 
J. P. 330 ; 42 T. L. K. 530; 70 Sol. Jo. 
070 ; 28 Cox, 0. P. 213, 1). P. 

6242a. Effect of — On right to recover arrears 

of maintenance.]— Outkrbkidge v. Outer- 
bridge, No. 0230a, ante. 

6250. Add. Annotations : — As to (1) Apld. Outer- 
bridge v. Outerbridgc (1920), 90 J. P. 204. 
Refd. Peagram v. Peagram, [1920J 2 K. B. 
105. 

6250a. - .] - Observations upon the 

administration of the jurisdiction conferred 
on justices b> Summary Jurisdiction (Married 
Women) Act, J895 (c. 39), s. 7, as amended 
by Summary Jurisdiction (Hcqiaration A 
Maintenance) Act, 1925 (c. 51), s. 2, to dis- 
charge a maintenance order on proof of the 
wife’s adultery.— Broadbknt r. Broadbknt 
(1927),. 13 T. Jj. K. 180, 1). P. 

6250b. — - - Time for application.] — 

A complaint under Summary J urisdiction 
(Married Women) Act, 1895 (c. 39). s. 7. that 
a married woman has committed adultery, 
is subject to the six months’ limitation im- 
posed bv Summary Jurisdiction Act, 1818 
(c. 13), 8. 11. 

A wife obtained an order for separation A 
an allowance in 1922. In 1920 justices pur- 
ported to discharge the order by reason ot 
adulter} of the wife found by them to have 
been committed in 1915 i—lletd : the justices 
had exceeded tlieir jurisdiction. — W abler v. 
W abler, [1927] P. 154 ; 90 L. J. P. 58 ; 130 
Ij. T. 512; 43 T. Ij. U. 285; 71 Sol. Jo. 
232 ; 28 Cox, C. C. 329, D. C. 

6251a. Revival of order. (1) A separation order 
granted to a wife, A made under Summary 
Jurisdiction (Married Women) Act, 1895 
(e. 39), s. 5, upon cause being shown upon 


PART XIII. SECT. 27, SUB-SECT. 2 — 

B. | 

6098 i. - - ltcfusal to catmint -After 
temporary reparation .] — A husband A: 
wife agreed to separate immediately 
after their marriage until the h unhand, 
a constable in the Royal Ulster 
Count a hulary, had sufficient length of 
service to permit him to support his 
wife. When the agreement expired « 


the husband refused to cohabit with 
hin wife Ac refused Ac neglected to 
maintain her : — Held : the husband 
had deserted the wife. — T imoney r. 
Timoney. [1926] N. 75.— 1R. 

PART XIII. SECT. 27, SUB-SECT. 2.— 
C. 

6121 I. Persistent cruelty — What 
amounts fo.} — A husband who reflected 
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on bin wife's chastity & questioned 
tiie paternity of their child, displayed 
indifference to her physical welfare, 
threatened to put her out of the house 
A to do her bodily harm A actually 
assaulted her, although not severely, 
on two isolated occasions ; — Held : 
guilty of persistent cruelty. — McKiek- 
nan v. McKieknan. [1926] 1 I). L. It. 
558; [1926] 1 W. W. R. 199; 35 

Man. L. R. 412.— CAN. 
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fresh evidence to the satisfaction of the ct., | 
if the order has hecn discharged by the , 
justices, may be revived by them under I 
Criminal Justice Administration Act. ISM 1 
(c. 58), s. 30 (3). (2) A finding of adultery , 

against a wife 1 by justices is not conclusive, 
whereas a subsequent finding by a judge of j 
the High Ct., that- the adultery alleged was 
not committed, is conclusive. Such a finding j 
by a judge of the High Ct. is a new fact. & i 
the nature of his finding is also a new fact. 
A both these facts are “fresh evidence ’’ 
within the statutes. Pr\tt r. Ph vtt (1027). 
00 1,. ,!. P. 123 ; 137 L. T. 101 : 13 T. 1,. U. , 
,723 ; 71 Sol. .To. 133 ; 2S (’ox. C. C. 113. 

6252. Add. Annotations : — Refd. Colchester r. 
Peck (1020), 135 Tj. T. 32 ; 11. v. Copestake, 
Ex p. Wilkinson (1020), 00 J. 1 > . 101. 

6255. Add. Annotations : Refd. Colchester r. 


Peck, [1020] 2 K. B. 300 ; It. v. Copestake, 
Ex p. Wilkinson, [1927] 1 K. B. 468. 

6255a. .] Pit ATT v. Pratt, No. 0251a, 

ante. 

6271. Add. Annotation : — Refd. Mart v. Mart, 
[1020] P. 24. 

6272. Add. Annotation : — Distd. Poagram v. Pea- 
gram, [1020] 2 K. B. 105. 

6275a. Order made in Dominion.] — Pea- 

gram r. Peagram, No. 0233a, ante. 

6300. Add. Annotation : -Refd. Fletcher r, 
Pldcher (1027), 01 .1. V. 208. 

6300a. Wife’s appeal.] A wife who has 

failed in her application before justices for a 
maintenance order on the ground of her 
husband's desertion, is not entitled to an 
order against her husband for security of the 
costs of her appeal against the justices' 
dec ision Ki . htciuor r. Fj.etciiek (1027). 01 

.1. P. 20S ; I | T. I J. U. 13 ; 71 Sol. Jo. S|(i. 
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INCOME TAX. 

Part I. — Administration. 

10. Add. Annotation : -Refd. Bickford. r. Quirke, Bickford v. I. R. Comm. (1927), 13 T. L. R. 059. 


Part II. — Schedule A. 


13. Add. Annotation : Generally, Refd. Glenboig 
Union Fireclay (Jo. r. I. R. Uomrs. (1922), 12 
Tax (’as. 127. 

25a. Annual value House let In apartments.) - 

Whore n house or tenement is lei in different 
apartments or tenements A: occupied by two 
or more persons severally, the annual value, 
under 1918 Act, Schedule A., No. VII., 
r. 8 (c), is the aggregate of the hypothetical 
rack rents of the separate tenements, A not 
a hypot liet ical rack rent for t he whole payable* 
h> one who would then subh*t its separate 
tenements for the* sake* of profit. Williams 
r.SWDKHs. | I927|2 K. 11.198: 98 L. J.K.B. 
912 ; 137 U. T. 820 ; 13 T. L. U. 003. 

25b. Gross value Whether property included in 
valuation list Property in occupation oi 
Crown Computed annual value entered as 
ratable value in valuation list. Lkwis r. 
10 i.o Y. | 1927] W. N. 200. 

29. Add Annotation : Refd. Glenboig Union 
Fireclay Go. r. I. It. Uomrs. (1922), 12 Tax 
(’as. 127. 

51. Add. Annotation* : As to (2) Apld. I. It. 
(’onus. r. Glasgow Musical Festival Assoen. 
(1920), 11 Tax (’as. 151; Scottish Woollen 
Technical Go] lege, Galashiels r. I. It. Uomrs. 
(1920), 11 Tax Gas. 139. Refd. Ghesterman 
r. Taxation federal Gomr., |1928| A. (J. 128. 
Generally, Refd. I. It. Uomrs. v. Falkirk 
Temperance (’aft 1 Trust (1920), 1 1 Tax (’as. 
353 ; I. It. (knurs, r. Peeblesshire Nursing 
Assoen. (1920), 1 1 Tax Gas. **'**5 : l. It. Uomrs. 
v. Yorkshire Agricultural Soc. (1927), 4 4 

T. U. It. 59. Mentd. Martini*. Lowry, Martin 
v. I. It. Uomrs.. | 1920] 1 K. II. 550; He 
Williams. Public 'trustee e. Williams, (19271 
2 Gh. 2S3. 

58a. Convalescent home for members of 

friendly society. An unregistered friendly 
societx. of which then* were over two million 
members, luul for its principal objects the 
relief of distressed members & tin* widows tY 


orphans of members, & the promotion of 
social intercourse & recreation in its lodges. 
Members of the society paid a small sub- 
scription, which was divided & allocated to 
various benevolent funds. A house A 
grounds were bought by the society for use 
as a convalescent home by its members. 
The purchase* price was paid partly by the 
society A partly by contributions by its 
members. The home was maintained by the 
society S i w T as furnished to accommodate 
twenty or thirty members. No expenso was 
incurred by a member during his residence 
at the home, medical men gave their 
services to it gratuitously : —Held : the home 
was a hospital wit bin 1918 Act, Schedule A., 
No VI., r. 1 (c), A the society was entitled to 
be allowed the amount of tax charged in 
respect of the* premises of which the home 
was composed. -Grand Council of the 
Royal Antediluvian Order of Buffaloes 
r. Owens (1927), 14 T. L. R. 122 ; sub nom. 
Royal Antediluvian Oiider of Buffaloes 
v. Owens, 71 Sol. Jo. 928. 

59a. .] — Applts., a limited co., owmed & 

carried on a high-class secondary school 
managed by governors who were partly 
elected by the shareholders A partly 
nominated by the Crown. By the co/s 
arts, no prolit was to be divided amongst 
members. Practically the whole of the 
receipts of the co. arose from fees paid for 
pupils Held : the elements of permanence 
connoted by the w T ord “ foundation ” were 
part of the essence of a public school, & as 
these elements were absent applts. were not 
entitled to an allowance on the ground that 
the school was a public school. — Birkenhead 
School. Lti>. v. Bring (1928), 43 T. L. R. 
48; 11 Tax (’as. 273. 

69. „ idd. A nnotaiion : — Mentd. Metropolitan Meat 

Industry Board v. Slieedy, [1927] A. U. 899. 

74. Add. Annotation : -Generally Refd. Huxham 
v. Johnson (1928), 138 L. T. 410. 


PART II. SECT. 4. SUB-SECT. 1. 
six. I'onuHinit tor advanct mt nt of 
u'itolh n i ml uni rtf.] \ limited co., 
mciubcisldp oi which was re*-! rioted t< 
pernons . . in tin* woollen in- 

dust r\ in Soot land , wan formed “ with 
a view to the advancement, of the 
woollen united r> in Scotland, to pro- 
mote l»> moans of a college systematic 
education, insliuetum N study In all 
branches of t ho indust i > .” Ita income 


A’ propel t.\ weiv dedicated to these 
objects, N no protits could be distri- 
buted among itH moml>ors. It owned 
& oreiipted a college at which classes 
were held for instruction in the prin- 
ciples & practice of woollen & worsted 
cloth mnnufuot ure. The studentb were 
fifteen years of age & upwards, & paid 
fees for the courses of hist ruction : — 
lit Id: (1) the college was not a 
** public school ” : (2) the college 

buildings were ** heritages owned & 


occupied by a charity,*’ Ac the co. was 
entitled to exemption under 11)21 Act, 
s. 30 (1). — Scottish Woollen Tech- 
nical College r. Inland Revenue 
( 'omrs.. [1026] S. G. 034 ; 11 Tax Cas. 
1 30.— SCOT. 

PART II. SECT. 4, SUB-SECT. 2. 

k i. Woollen tedtnical college.] - 

Scottish Woollen Technical Col- 
lege r. Inland Revenue Uomrs., 
ante.- -SCOT. 
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Part III. — Schedule B. 


77. Add . Citations -70 Sol. Jo. 580 ; 10 Tax Oas. 
340. 

Add. Annotation : — Retd. Huxham r. Johnson 
(1920), 130 L. T. 410. 

79a. “ Dealer in milk 99 — Land insufficient for keep 
of cattle — Liability to be assessed under 
Schedule D.] — Resp. occupied a farm which 
was charged to tax under Sc hedule B. on 
which he kept a number of cows for milking. 
The soil was of such a poor quality that resp. 
had to expend considerable sums ye arly on 
feeding stuffs. The product' grown on the 
land represented only about thirty per cent, 
of the food required for the cows. Resp. 
sold his milk to regular customers in the 


district, & only purchased milk for resale 
when his own supply was insufficient for his 
customers* ordinary requirements, lit' sold 
his cows when the\ became dry. The general 
comes, held that resp. was not a dealer in 
milk. At they discharged an assessment, made 
upon him in accordance with 1918 Act, 
Schedule 1)., Case III., r. 1 : — Held: resp. 
was a dealer in milk whose land was insuffi- 
cient for the keep of the cows within the 
rule, A. the iurthcr question whether the 
assessable value afforded no just estimate of 
the profits was tor the coiurs. to lind. A: the 
case must hi* remitted to them for that 
purpose. Ih’XJivM v. Johnson (1920), 130 
L. T. 110 ; 11 Tax Cas. 200. 


Part V. — Schedule D. 


87. Add. Annotations : — Consd. Machon v. 
McLoughlin (1920), 11 Tax Gas. 83. Refd. 
Grainger??. Maxwell, [1920] 1 K. B. 430; 
Tollemaclie v. I. R. Comm. (1920), 130 L. T. 
444. 

90. Add. Annotation : — Refd. Liverpool Corn 
Trade Assocn. v . Monks, [1920] 2 K. B. 1 10. 

91. Add. Citations:— [ 19201 2 K. B. 110; 95 
L. J. K. B. 519 ; 134 L. T. 750 ; 10 Tax Cos. 
442. 

93. Add. Annotation : — Apld. Bees Bo turbo De- 
velopment Syndicate r. 1. U. Couirs., Rees 
Roturbo Development Syndicate v. Ducker 
(1927), 90 L. J. K. B. 911. 

93a. Exchange transaction.] — Under an 

agreement made on Mar. 8, 1921, for the 
supply of marble by a co. to building con- 
tractors, the contractors agreed to advance 
£20,000 of the price, percentage deductions 
being made from the amount due on each 


consignment of marble until the advance had 
been repaid. On Mar. 17, 1921, the £20,000 
was paid to the co., At in anticipation of the 
marble being purchased in ltnl>, though not 
till the autumn of 1921, the* co. at once 
arranged tor the conversion ol the greater 
part of the £20,000 into lire at one hundred 
At, three to the £, A a lira account was opened. 
In May, 1921. the lira had appreciated in 
value. At, as the money was not >ot required 
by the co., their nominee, without tin* co.’s 
knowledge or authority, directed the sale of 
the balance of the lira account, A at seventy - 
two to the £ the lire realised a profit of 
£0,707, which was received by the co. Tin* 
lire wen* subsequently repm chased for the 
purposes of the contract for £19,380, which 
was allowed as a deduction from the co.’s 
profits for income tax purposes: Held: in 
computing the co.’s profits lor the purposes 
of assessment to income tax for the year 
1922-23 the £0,707 was not a profit arising 


PART 111. 

77 i. Poultry farm .] — A 

poultry farm consisted of thirty-three 
acres of land, all of which was In grusn 
except half an aero upon which green 
crops were grown for consumption 
by the poultry m winter along with 
other feeding stuffs. A poununent 
stock of about one thousand head of 
poultry was kept, & m addition forty- 
six »heep were grazed on tbo land, 6c 
some of the grass was cut for hay •- 
Held : tho land was occupied for the 
purpose of husbandly, in respect that 
the fruits of the soil wcie used to a 
material extent for the sustenance of 
the poultry, & the poultry farmer was 
entitled to be assessed on the profits 
of the business under Schedule B. t & 
not under Schedule D.— Lkan v. 
Inland Revenue (1926J S. C. 15 ; 10 
Tax Cas. 341.— SCOT. 


PART V. SECT. 1, SUB-SECT. 1. 
•d. Distribution of bonus— No option 
to shareholders to take cash — Distribu- 
tion by company as capital .) — A co. 
resolved that its accumulated profits 
should be distributed as a minus 
amongst the shareholders, Ac that tho 
directors should be authorised to dis- 
tribute such number of unissued shares 
of £1 each paid up to 1 0*. as should be 
equivalent to the amount to be 
capitalised In satisfaction of such 


bonus ; A it wiih agieed that the eo. 
should allot A: issue to rut ii share- 
lioldci his iesp< ctive proportion of the 
unissued £1 HhaicH each credit* d as 
paid up to 10s., that the shares should 
be credited an paid up to 10s , Ac that 
tin* shares so credited should be accept* d 
in satisfaction of the bonus. Jn the 
books of tho co. each ‘•bait hold* i was 
nedited w T ith his proportion of the 
bonus in payment of 10s in respect of 
each of tlie shares so allotted A; issued 
to him : — I/tld : tho proportion of tho 
bonus so ei edited to *»a< li shurehold* i 
was “ profits or bonus credit* d” to 
him within Income Tax Assessment 
Act, 1915-1921, h. 14 (5), 6c was pio 
perly included in his inoonie.- 
J AMES V. Fl.DEKAL C’OMlt. OF 1 AAA l ION 

(1924), 34 C. J,. It. 404.- AUS. 

■f. JHfstnbutum of prnjnrty on dis- 
continuance of business by company — 
What is ** income.”}— A reserve made 
up of accreLions to the value of teal 
estate & goodwill is not “ income ” 
within Income War Tax Act, 1917, 
s. 3 (9), but a reserve made up to trading 
profits or that portion of a oo.’s income 
which has not been paid out is undis- 
tributed Income of the co.. unless 
before the distribution it baa become 
capital. — He Andehhon Estate, (1925) 
4 D. L. It. 110; [19251 3 W. W. It. 
312 ; 35 Man. L. It. 279.— CAN. 

a I. .J — From the date of 

Incorporation to 1920 a eo.’s profits 


wen* allowed lo nc< umulate until (»., 
the manager Ac owner of all tho shares, 
(Iceland a dividend of 92 per coni, 
amounting to $10,000 paid out of such 
a* cumulated profits: — Held: such 
dividend vuih not a ret urn of capital, 
but income A^ subject to taxation.— 
(iaunk v. Finance Minister, [I925J 
Ext h. C. It. 19.- CAN. 

ftk. Income of aeeumulahd fund - 
lludtr u ill for benefit of U stator's 
dnldren altir tuunty-om ytur s.|- IhUl: 
mu li income was taxable' uud* r Income 
War Ta.x Act, 1917, uh amended by 
10 A 11 (leo. 5, e. 49, s 41. - M( Li on 
r. Cl is lows & Ex* isf Mivnii u, ft 925 | 
Kxeh. C It. I 05 ; *///*/., 1 1 920J 3 ll. L. If 
531 ; 11920] S. C. It. 1 j7.- CAN. 

k. Bead now “ 99a i." 

im. Monty rimittid from branch 
offlu.] — Money remitted to the hcad- 
ciunrters of a firm in British India, 
from a branch situated in a foreign 
country. Is presumed to be profits & 
not capital. 6c is assessable to income 
tax. - Jit Mrut’oAPi’A Chettiaa (1925), 
I. L. It. 49 Mad. 405.— IND 

sn. (lift of money to Jot hey from race- 
horst owner afUr unninny race.] — Held : 
an emolument which arose or accrued 
to the jockey by rcuaon of his vocation 
os such, 6c liable to assessment for 
income tax. — Wino r. O’Connell, 
(1927 j I. It. 84. — IR. 
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out of the contract for the supply of marble, 
but was merely an appreciation of a tem- 
porary investment, & was not assessable to 
income tax as part of the profits of the co.’s 
trade.— McKin lay v. Jenkins (H. T.) & 
Son, Ltd. (1920), 10 Tax Cas. 372. 

95. Add. Annotation: — Refd. I. R. Comrs. v. 
Fisher's Uxors., [1920] A. 0. 395. 

96. Add. Citation : -affd. (1924), 12 Tax CaR- 
580, (\ A. 

96a. Sale of patent rights, i— A syndicate formed 
to work <te develop a group of English & 
foreign patents carried on business mainly 
by gi anting licences to manufacturers at 
royalties. (Vrtnin foreign manufacturers re- 
htHcd to take licences, unless they were also 
given an option of purchase exercisable* 
within a given period, A r the syndicate 
entered into a contract with an American 
co. to grant them a licence* to use* A work the 
syndicate's American patents, with an option 
of purchase thereof. The* co. having exer- 
cised its option of purchase, Ar paid to the 
syndicate a sum for the* purchase of the 
American patents out A: out;-- Held: the 
sale* of the* American patent rights was not a 
profit of circulating capital, hut the* trans- 
mutation of a capital asset into money. A: 
was not assessable* to income fax. — Ekes 
ltoTiTiuto Development Syndicate, Ltd. 
r. Inland Hevenue Comrs., Same v. Duckei; 
(1927), 90 L. .1. K. H. 911 ; 43 T. L. K. 790. I 
r. A.; rersd. (192s), 105 L. T. Jo. ] 12, Jl. L. 1 

97. Add. Citations : 12 T. L. R. 085, C. A. ; affd. I 

(1927), 43 T. L. It. 727, 11. L. I 

99. Add. Citations: sub now. Jersey’s (Lord) 
Executors v. Hansom, Derry (Lord) r. 
Hansom, 135 L. T. 274 ; 10 Tax Cas. 357. 

99a. Repaid excess profits duty.] --‘Where a trader, 
was assessed to income* tax on the amount of ' 
excess profits dut y repaid to him : - Held : he 1 
had been rigidly assessed. Hill r. Matiiews 
(1925), 10 Tax ‘(as. 25. 

99b. Repayment after trading ceased. j 

Held: liable to be assessed to income tax. — 

K hike's Trustees r. Inland Revenue 
Comrs. (1920), 130 L. T. 582; 11 Tax Cas. 
323, Jl. L. 

99c S. J*. Nesbitt (A. A: \V.), Ltd. r. Mitchell 
(1920), 1 1 Tax Cas. 211, C. A. 

99d. Profits made in illegal business.] — Income 
Tax Arts are not necessarily restricted in 
their application to lawful businesses only. 
The question is one ot construction of the 
particular words used. Canadian Minister 
of Finance r. Smith (1920), 42 T. L. li. 731 
70 Sol. Jo. 911 ; sub now . Minister of 
Finance v. Smith, 95 L. J. 1*. C. 193, 1*. C. 

Annotation Mentd. Ulnrk r. \\ etduwaj , 1 1 !»27 ] 2 lv. 1L 597 

104. Add. Annotation : — Reid. Hrigliton College v 
Marriott, [1920J A. C. 192. 


113. Add. Citation : — 10 Tax Cas. 29. 

Add Annotation : — Refd. Rees Roturbo 
Development Syndicate v. I. R. Comrs., Rees 
Roturbo Development Syndicate v. Ducker 
(1927), 96 L. J. K. B. 914. 

114. Add. Citations:— [ 1927] A. C. 312; 90 
L. J. K. B. 379; 136 L. T. 580 ; 43 T. L. R. 
1 16 ; 71 Sol. Jo. 18 ; 11 Tax Cas. 297, H. L. ; 
affg., [1926] 1 K. B. 550. 

Add. Annotations: — Refd. I. R. Comrs. v. 
Newcastle Breweries (1926), 95 L. ,T. K. B. 
930 : Kirke's Trusses r. I. R. Conn’s. (192(f), 
130 L. T. 582; Nesbitt v. Mitchell (1926), 11 
Tax Cas. 211 : Bees Roturbo Development. 
Syndicate v. J. It. Comrs., Rees Roturbo 
Development Syndicate r. Ducker (1927), 90 
L. J. K. B. 914/ 

114a. 4 ‘ Turning over "cotton mills., During 

the boom in the Lancashire cotton trade in 
1919, applt., with other persons, engaged in 
t he operation known locally as “turning over” 
a cotton mill, i.e. acquiring a controlling in- 
terest in the mill, organising its administra- 
tion A: finances. A: reselling it to a new co. 
The operation w T as successful & applt. joined 
other syndicates, composed partly of the 
same persons engaged in “turning over” 
three other mills. In each ease a profit 
resulted to applt. On Mar. 21, 1923, the 
additional comrs. for flit* division in which 
applt. resided signed tin* hook containing an 
estimated assessment upon applt. to income 
tax under Schedule I). for the >ear 1919-20. 
The hook was not delivered to the general 
comrs. until Apr. 18, 1923 ; notice was given 
to applt. on May 5, 1928, Ar the assessment 
was signed by the general comrs. on Sept. 5, 
1923: -Held: (1) though each adventure 
of “ turning over” a mill, taken singly, w’as 
not a trade, but a capital transaction, yet 
t lie succession of such adventures, in each of 
which applt. took part, might constitute the 
eariying on of a trade, A. the Special Comrs., 
on an appeal against the assessment, were 
not estopped by their previous decisions 
from reconsidering the whole* of the* facts, A 
finding that applt. was carrying on a trade, 
on the profits of which he* was liable* to 
income* tax ; (2) the* assessment was made in 
time, having been made when it was signe*el 
by the additional comrs. within the three 
years allowed by 1918 Act, s. 125 (2), A the* 
subsequent steps need not be within that 
time. — P ickford v. Quirke, Pickford v. 
Inland Revenue (’omhs. (1927), 41 T. L. R. 
15, C. A. 

118. Add. Annotation: — Refd. Jersey's Kxors. v. 
Bassom, Derby v. Bassom (1926), 135 L. T. 
274. 

I 120. Add. Annotations : — As to (2) Consd. Alabama 
Coal, Iron, l^and & Colonization Co. v. Mylam 

j (1926), 11 Tax Cas. 232. Refd. Rees Roturbo 


PART V. SECT. 2. SUB-SECT. l.-A. 

119 i. — - Poultry farm.] — 

Lean v. Inland 1Ik\ knuk, No. 77 i, 
ante.— SCOT. 


n*Np. >\as not assessable for income tax 
in respect of his share of such difference. 
— DoiVIHTT V. COMR. OF TaXKS. (19271 
A. C. 327 : 96 L. .7. P. C. 4 ft ; 136 L. T. 
7 06 ; 4 3 T. L. It. 207.— N.Z. 


sp. Difference in value of stock-in- 
trade on sale of business.] — liesp. A; 
hiB partnt'r sold their business to a co. 
They treated their stock-iii-trudo os 
being: of the value of 1*43, 357. but the 
co. treated it as being: worth £58,383 ; 
— Held : tho difference between the 
two sums was not a profit derived from 
the business of the poitnerahip, A 


st. Sale by lumber company of timber 
at pro fit. J— Held : not a sale in the 
ordinary course of trading by the oo., 
but a sale of part of its capital assets, 
A: the amount received was an apprecia- 
tion of capital.— A.-G. for imrnsn 
Columbia r. Standard Lumber Co., 
Ltd., f 1926] 2 W. W. It. 107 ; 36 
H. t\ It. 481. — -CAN. 
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*w. Purchase , conversion , d> rc-salc 
of ship — Isolated transaction .] — A ship 
repairer, a blacksmith, & a fish sales - 
mun’s employee, who had not pre- 
viously been connected with each other 
in business, bought a cargo steamer, 
converted it. partly by their own 
labour, into a steam drifter, & sold it 
within four months of tho date of 
purchase at a profit : — Held : the 
transaction, though isolated, war, tho 
carrying on of a trade, the profits of 
which were assessable to income tax. — 
Inland Revenue Comrs. v. Livino- 
ston, 119271 S. C. 251.— SCOT. 
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Development Syndicate v. I. K. Comrs., Kees 
R-oturbo Development Syndicate v. Dueker 
(1927), 90 L. J. K. B. 944. Generally , Refd. 
Hall v. I. K. Comrs. (1926), 135 L. T. 759. 

121. Add . Annotation : — Dlstd. Alabama Coal, 
Iron, Land & Colonization Co. v. Mylam 
(1926), 11 Tax Cas. 232. 

122. Add. Annotation : — Held. Rees Roturbo De- 
velopment Syndicate v. I. R. Comrs., Rees 
Roturbo Development Syndicate e. Dueker 
(1927), 96 L. J. K. B. 911. 

122a. Managing trust lands for benefit of 

holders of Alabama bonds.] — Held : a trading 
co., & assessable on profits made in the 
realisation of such lands. — Alabama Coal. 
Iron, Land & Colonization Co., Ltd. v. 
Mylam (1926), 11 Tax Cas. 232. 

125. Add. Annotation : -Refd. I. R. Comrs. r. 
Yorkshire Agricultural Soc. (1927), 11 T. L. R. 
59. ^ | 

127. Add. Citation l 95 L. J. K. B. 356 ; 10 Tax I 

Cas. 213. [ 

128. Add. Annotation : — Refd. Levcnt* v. 1. R. 
Comrs., [1927] 2 K. B. 38. 

131. Add. Annotations - As to (2) Refd. Fleming v. 
Wilkinson (1925), 10 Tax Cas. 4 1 6. Generally , 
Refd. Levener. 1. R. Comrs., [1927|2 K.B. 38. 

131a. .] — Applt. was em- 

ployed by a British co. as general manager of 
their sugar estates in Demerara where lie 
lived A where his salary was w holly earned A 
paid. lie was in England on leave from 
June to Sept. 1918, A, during Unit time the 
co., at his request, placed to the credit of his 
banking account in England £525, being an 
advance on account ol salary falling due | 
before Ain*. 5, 1919, A. an assessment to 
income tax was made upon him for the year | 
1918- 1 9 in respect of this sum under Schedule | 
D., Case V. Ilis wife had been for several i 
years, A- was throughout the year 191 8 -19, j 
the owner of a house in Kent, towards the | 
upkeep of which he contributed out of other 
income arising in England, but since Sept. 
1917, she had been mainly living with him 
in Demerara, the house being left unoccupied. 
During his stay in Englaud in 1918, applt. 
lived for the most part in hotels A in fact 
sjient only one night at the house. The 
Special Comrs. having decided that applt . 
was resident in the United Kingdom during 
the year ending Apr. 5, 1919, A. that he had 
been rightly assessed to income tax in respect 
of the above sum as having been received , 
in the United Kingdom during that year from i 
an employment abroad : — Held : inasmuch 
as ajiplt.’s salary was payable in Demerara, 
the sum credited to him in the United King- 
dom must be regarded as remitted to him 
from abroad A as constituting income from 
a foreign possession chargeable under I 
Schedule D., Case V. — Fleming v. Wilkinson 
(1925), 10 Tax Cas. 416, C. A. i 

131b. .] — Consideration of the meaning of the I 


expressions “ resident ” & “ ordinarily resi- 
dent ” in Income Tax Act, 1918 (c. 40). — 
Levene v. Inland Bevknite Comrs., [1927] 
2 K. B. 38 ; 96 L. J. K. B. 157 ; 137 L. T. 66 ; 
43 T. L. R. 337 : 71 Sol. Jo. 253, C. A. 

131c. P. Lysagut v. Inland Revenue Comrs., 
119271 2 K. B. 55 ; 96 L. .). lv. B. 162 ; 137 
L. T. 70 ; 43 T. L. R. 337, 339 ; 71 Sol. Jo. 
253, C. A. 

131d. - - Inland Revenue Comrs. v. Zurab 

(1920), 11 Tax < ’as. 289. 

Annotation : Refd. I K. Comrs. r. Brown (11)20), 11 Tax 
Cus. 21)2. 

131e. -- .] Inland Revenue Combs, r. Brown 

(1926), 11 Tax Cas. 292- 

132. ^idd. Annotation : Refd. Muller (London) r. 
Lethem, Muller (London) e. 1. R. Comrs., 

1 19271 1 K. B. 7 SO. 

136. Add. Annotations Consd. Todd v. Egyptian 
Delta Land A' investment Co. (1927), 96 
L. ,1. K. B. 551. Refd. Baelz v. Public 
Trustee, [1926] Ch. 863. 

139. Add. Annotations As to (1) Dlstd. Noble r. 
Mitchell (1926), 43 T. L. R. 102. Generally , 
Consd. Todd e. Egyptian Delta Ijaud A In- 
vestment Co. (1927), 96 L. ,1. Iv. B. 554. 

142a. — - — - - By resident director under power 
of attorney -Profits retained abroad. | — Applts., 
insurance A reinsurance brokers A agents in 
London, had an office in Paris for the purpose 
of direct insurance on behalf of cos. for which 
they acted as agents, A applts. in Home eases 
represented the same cos. in London A in 
Pans. A resident* director of applts. had the 
sole conduct of the Pans business under a 
power ol attorney. The results of the Paris 
business were incorporated in applts.’ balance- 
sheets, but no part of the French profits was 
remitted to London : - Held : as the. power 
of attorney did not, except as against third 
parties, divest the directors in London ol 
their power ol control over the French busi- 
ness, applts. were assessable to income tax 
on the whole of their profits, including those 
of the Paris office. Noble (B. W.), Lri). v. 
Mitchell (1926), 43 T. L. R. 102. 

144. Add. Annotations : Apld. Todd v. Egyptian 
Delta Land A Investment Co. (1927), 96 
L. J. K.B. 551. Refd. Baelz v. Public Trustee, 
[1926] Ch. 863. 

144a. - — - — .]— Although a co., which is 
registered in England but has its control A 
management abroad, resides where it is 
controlled A managed, yet it does not reside* 
there exclusively, but it necessarily resides 
in England so as to be liable to income tax, 
because it is obliged by law to perforin in 
England certain duties which cannot he 
performed from abroad, such as the keeping 
f a register of shareholders A allowing the 
public to inspect the register. — Todd v. 
Egyptian Delta Land A Investment Co., 
Ltd. (1927), 96 L. J. K. B. 551; 136 L. T. 
786; 43 T. L. 1L 275, C. A. 


PART V. SECT. 2, SUB-SECT. 2.— C. 

144 1. Registered office in England — 
Business d> management abroad— 
General control by English office — Dual 
residence .) — A co. can carry on business 
in more places than one, A in places 
where it does not rebide. 

Three railway cos, were incorporated 
in England . A. co. owned a line of 
railway situate wholly in Portuguese 


East Africa. B. co. owned a line 
situate wholly in Portuguese East 
Africa with the exception of six miles 
situate in Southern Rhodesia, AC 1 , co. 
owned a lino situate wholly in Southern 
Rhodesia. C. co. had its hood olliee 
A general control in England, but also 
had ofiloes in Buluwayo, where a 
general manager A staff conducted A 
manag ed the line. C. co. worked the 
linen of A. co. A B. co. as one with its 
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own, A the three cos. shared the profits 
A looses of the joint venture upon a 
specified basis: ~Udd: A. co. A 
B. co. weie in partnership with C. co., 
A the paitnerslup business was carried 
on within Southern Rhodesian territory 
by the latter oo. within Southern 
Rhodesia Income lax Ordinance 20 of 
1915. — Rhodesia Rys. v. Oomk. ok 
Taxes, [1925] App. I). 438.- S. AF. 
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163. Add. Annotation:— Retd. I. It. Comrs. v. 
Oavan Oentral Co-op. Agricultural & Dairy 
Hoc. (1917), 12 Tax Cas. 1. 

155. Add . Annotations : — Consd. Todd v. Egyptian 
Delta J^and & Investment Co. (1927), 96 
L. J. K. B. 554. Mentd. Baelz v. Public 
Trustee, [1926] Oh. 863. 

157. Add. Annotations -Generally, Refd. I. R* 
Conics. v. Oavan Central Oo-oj>. Agricultural 
Ac Dairy Hoc. (1917), 12 Tax Cas. 1 ; Dysaght 
r. J. R. Comrs., [1927] 2 K. B. 55; Kees 
Uoturbo Development Syndicate v. I. K. 
(Vniirs., Rees Koturbo 1 )evelo])ment Syndi- 
cflte /». Ducker (1927), 96 L. J. K. B. 944 
Mentd. Todd v. Egyptian Delta l^and & In- 
vestment Co. (1927), 96 L. J. K. B. 554. 

160. Add. Annotation : - Refd. Todd v. Egyptian 
Delta Band <fc Investment Co. (1927), 96 
L. J. K. B. 554. 

166. Add. Annotations : — Refd. Maclaine v. Eccott, 
(1926J A. C. 424 ; Nielsen, Andersen v . 
Collins, Tarn v. Hcanlan (1920), 135 L. T. 
744 : Whitney v. 1. H. Comrs., 1 1926] A. O. 37 ; 
1. R. Comrs. v. Rakenham, 1. H. Comrs. v. 
Longford (1927), 96 L. J. K. B. 882. 

168. Add. Annotations Consd. Maclaine v . 
Eccott, 1I926| A. C. 424. Apld. Tarn v. 
Scanlnn, Neilsen, Andersen v. Collins, Muller 
(Ixmdon) v. Lethem, Muller (London) v. I. R. 
Comrs. (1927), 44 T. L. R. 53. Refd. Lysaght 
v. I. R. Comrs., [19271 2 K. B. 55. 

169. Add. Annotations As to (2) Refd. Whitney 
v. 1. R. Comrs., 1 1926] A. C. 37 ; 1. R. Comrs. 
n. Rakenham, 1. R. Comrs. v. lxmgford (1927), 
96 L. J. K. B. 882. 

172 .Add. Citations:— (1926] A. C. 424; 95 

L. J. K. B. 616 ; 135 L. T. 66 ; 10 Tax Cas. 
481. 

Add. Annotations A s to (2) Apld. Tarn v- 
Hcanlan, Neilsen. Andersen v. Collins, Muller 
(Ixmdon) r. Jx'them, Muller (Ixmdon) n. I. R. 
Corn I’m. (1927), 44 T. L. R. 53. Generally , 
Refd. 1. R. Conns, r. Rakenham, I. R. Comrs. 
v. liongford (1927), 96 D. J. lv. R. 882. 

178. Add. Annotations : — As to (1) Refd. Nielsen, 
Andersen r. Collins, Tarn v. Heanlan (1926), 
135 Li. T. 744 ; Muller (London) v. Ixdhem, 
Muller (London) v. 1. R. Comrs., [1927] 1 
K. B. 7X0. As to (2) Apld. Gavazzi v. Mace, 
Cavazzi v. 1. R. Comrs., Boyd v. Stephen 
(1926), 135 L. T. 63L 

179. Add. Citation : — sub nom. Gavazzi v. Mace, 
Gavazzi v . Inland Revenue Comrs., Boyd 
(T. L.) & Sons, Ltd. v. Stephen, 135 L. T. 
634. 

180. Add. Annotation : Refd. Muller (London) r. 


J^ethem, Muller (London) v. I. R. Comrs., 
[1927] 1 K. B. 780. 

181 .Add. Citations : — [1926] A. C. 424; 95 

L. J. K. B. 616 ; 135 L. T. 66 ; 10 Tax Cas. 
481. 

Add. Annotations : — As to (2) Consd. I. R. 
Comrs. v Pakenham, I. R. Comrs. v. Longford 
(1927), 96 L. J. K. B. 882. Apld. Tam v. 
Heanlan, Neilsen, Andersen v. Collins, Muller 
(I London) v. Lethem, Muller (London) v. I. R. 
Comrs. (1927), 44 T. L. R. 53. 

185. Add. Annotations : — As to (1) Refd. Maclaine 
v. Eccott, [1926] A. C. 424 ; Nielsen, Ander- 
sen v. Collins. Tarn v. Heanlan (1926), 135 
L. T. 744 ; Muller (London) v. Lethem, Muller 
(London) v. I. R. Comrs., [1927J 1 K. B. 780. 
As to (2) Consd. Scales v. Atalanta S.S. Co. of 
Copenhagen (1925), 134 L. T. 411. Refd. 
Nielsen, Andersen v. Collins, Tarn v. Scanlan 
(1926), 135 L. T. 744. 

186. Add. Annotations: — Consd. Maclaine v. 
Eccott, [1926] A. C. 424. Refd. Nielsen, 
Andersen v. Collins. Tarn v. Hcanlan (1926), 
135 L. T. 744 ; I. R. Comrs. v. Pakenham, 
I. R. Comrs. v. Longford (1927). 96 L. J . K. B. 
882 ; Muller (Ixmdon) v. Lethem, Muller 
(London) v. 1. R. Comrs., [1927] 1 K. B. 780. 

188. Add. Annotations : Consd. Todd v. Egyptian 
Delta Land & Im fitment Co. (1927), 96 
L. J. K. B. 554. Mentd. Baelz v. Public 
Trustee, [1926] Ch. 863. 

204a. Date when accounts “ usually ” made 

up- Effect of change of date.] — Borthwick 
(Thomas) A Sons, Ltd. v. Nolder (1926), 11 
Tax Cas. 261. 

208. Add. Annotations : — As to (4) Folld. Elliott 
v. Duchess Mill (1926), 95 L. J. K. B. 963. 
Consd. Stewart & Young v. Walker (1926), 11 
Tax Cas. 123. As to (5) Refd. Martin v. 
Lowry. Martin v. I. It. Comrs., T1926] 1 K.B. 
550. Generally y Refd. Betts v. Clare A Iley- 
worth, |1926]2 K. B. 289. 

210. Add Citations: — revsd. [1926] 2 K. B. 289; 
95 L. J. K. B. 872 ; 135 L. T. 339; 42 
T. L. K. 479, C. A.; revsd sub nom. Clare & 
Huywortii v. Betts, fl927] A. C. 443; 96 
L. J. K. B. 645 ; 137 L. T. 306 ; 43 T. L. R. 
387 ; 11 Tax Cas. 469, H. L. 

212. Add. Citations [1927] 1 K. B. 182; 95 
L. J. K. B. 963 ; 136 L. T. 51 ; 42 T. L. R. 
707 ; 70 Sol. Jo. 891 ; 11 Tax Cas. 56, C. A. 
Add. Annotittion : — Refd. Bortliwick v. Nolder 
(1927), 11 Tax Cas. 261. 

222a. Company — Payment to. director as Induce- 
ment to retire.] — Held : a payment by a co. 
to a director in order to induce him to retire, 
in circumstances in which the other directors 


PART V. SECT. 2, SUB-SECT. 3.-— A. 

ax. Salary innud d' noticed m 
Canada by person residing in fonign 
country .) — Held : such person was not 
assessable by the oorpn. of tbo rlty 
whom ho earned his salary. — lie Fox 
& Windsor Uohpx. (11)26), 67 O. L. It. 
243.— CAN. 

sy. Itoyalhes revet r< d in Canada by 
pateidu residing in foreign country. 1 — 
//«/</; the patentee was chftrgeuble. - 
Jir Pori: Alli \sck Cohp., Ltd., 

4 D. h. It. 1 1 ,vi. -CAN. 


PART V. SECT. 2, SUB-SECT. 3.— B. 

198 I. Assessment on agent — Foreign 
shipping eomj>any — What deductions 
allowed .] — In the assessment of the 
income of a shipping oo., of which 
the principal place of business Is out 


of Australia & which carries passengers, 
etc., shipped in Australia, from the 
sum which represents 10 per oent. of 
the amount payable to it in respect of 
the eurrioffo of passengers, etc.. & upon 
wliioh the agent of tbo oo. lb liable to 
pay income tax, no deduction can be 
mttdo of so much of tho assessable 
income os is available for distribution 
& is distributed to the members or 
bhnreholdors of tho oo. — Union S.S. 
Co. of Nkw Zealand, Ltd. v. Federal 
C o mu. of Taxation vl924), 36 O. L. Jl. 
201) ; 31 Argus L. K. 337.— AUS. 

PART V. SECT. 2, SUB-SECT. 5.— B. 

213 ii. .} — A firm of manu- 
facturing confectioners, in which 
changes of partnership had taken place, 
claimed that a falling short of profits 
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was due to two specific causes, (1) an 
increase in the price of sugar due to 
interference with the Cuban supplies 
by the American Govt., the formation 
of a speculative ring iu New York, 6c 
curtailment of European supplies 
ouing to the French occupation of the 
Ruhr, & (2) an iuoreasc In bad debts 
caused by the failure of inexperienced 
venturers iu the confectionery trade : — 
Held: (1) the expression “ specific 
cause " denoted an exceptional circum- 
stance, which could lie dearly identi- 
fied, Ac to which the shortage of profits 
could substantially be attributed ; 
(2) the causes of the falling off of profits 
alleged were not “ specific causes. *' — 
Stewart & Young v. inland Revenue 
Comrs., (ISM] S. C. 883 ; 11 Tax Gas. 
123.— SOOT. 
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had come to the conclusion that it was 
essential in the interests of the co. that he 
should retire, was a business expenso de- 
ductible from the co.’s profits for purposes 
of income tax. — Mitchell v. Noble (B. W.), 
719; 96 L j K. B. 484; 
137 L. T. 33; 43 T. L. It. 245; 71 Sol. Jo. 
175: sub rwm. Noble (B. W.), Ltd. r. 
Mitchell, Mitchell v. Noble (B. W.), Ltd., 
11 Tax Cas. 372, 0. A. 

235. Add. Citation : — 12 Tax (’as. 227. 

236. Add. Citation: — (1920), 12 Tax (’as. 232. 

Annotation : — Refd. Finance Minister r. 
Smith (1926), 95 L. J. P. C. 193. 

236a. Calls on shares in company formed to take 
over trading company’s buying agency.] 
Held : not a trading loss, but a loss of 
capital & not a sum that could be properly 
deducted. — M. Jacobs Youno «k r Co., Ltd. 
v. Harris (1920), 11 Tax Oas. 221. 

240. Add. Annotatio'n : — Refd. Eastman r. Shaw 
(1927), 43 T. L. R. 549. 

249. Add. Annotations : — Consd. British Insulated 
& Helsby Cables v. Atherton, [1920] A. C. 
205. Refd. Mitchell v. Noble (1920), 43 
T. L. R. 100. 

250. Add. Annotation : — Apld. Marsden r. 1 11. 
Cornrs. (1919), 12 Tax Has. 217. 

251. Add. Annotations Refd. Small v. Easson 
(1920), 12 Tax (’as. 351 ; British Insulated A 
Helsby Cables v. Atherton, [19201 A. C. 20G; 
Mitchell d. Noble, 1 1927 1 1 K. B. 719. 

252a. Difference between cost & proceeds of sale 
of fixtures of branch shops.] — A trading co., 
with a number of branch shops controlled 
by a head office, followed a policy of opening 
A closing their branches in accordance with 
the local demands A the probabilities of 
profit or loss : the* difference bet ween 

the cost of new fixtures, fittings, A utensils 
for the new shops, A the receipts from lie- 
sales of equivalent second hand fixtures, 
etc., from the shops that were closed, was a 
capital expenditure, A was not a revenue 
expenditure which could be debited to tie- 
trading account of the co. in ascertaining 
the profits which were assessable to income 
1-ax. — Eastman’s, Ltd. v. Shaw (1927), 41 
T. L. R. 42, (\ A. 


260. Add. Annotations : — As to (1) Refd. Small v. 
Easson (1920), 12 Tax Cas. 351; Mitchell v. 
Noble, r 19271 1 K. B. 719. As to (2) Distd. 
British Insulated A Helsby Cables v . Ather- 
, ton, [1926] A. C. 205. 

262. A dd . Annotations : — Refd. Brit ish Insulated A 
Ilolsby Cables r. Atherton, [1920] A. C. 205; 
Mitchell v. Noble, [1927] 1 K. B. 719; Bees 
i Roturbo 1 levelopment Syndicate v. 1. E. 
Comrs., Rees Rot urbo Development* Syndicate 
v. Ducker (1927), 90 L. ,1. K. B. 914. * 

j 264. Add. Citation : — sub nom. Atherton v . 

I British Insulated A Helsby Cables, Ltd., 
10 Tax Cas. 15C 

Add. A nnotatinn : — Refd. Mitchell v. Noble, 
1 1927 1 1 K. B. 719. 

265, Add. Annotation : — Refd. British Insulated A 
Helsby Cables v. Atherton, 11920] A. 0. 205. 

268a. Books used for professional purposes — 

Solicitor.] — ‘They ord “ plant ” in Finance Act, 
1925 (c. 30), s. 10, does not include a solr.’s 
books which he consults for professional 
purposes. — D apiink t». Shaw (1920), 43 

T. L. It. 45 ; 71 Sol. Jo. 21 ; 11 Tax (’as. 250. 

] 278. Add. A nnotatinn : - Refd. Brighton College 
' v. Marriott, |1920] A. ('. 192. 

285. Add. Annotations: Apld. Waldie r. I. R. 
Comrs. (1919), 12 Tax Cas. 113. Refd. 

Bourne A Hollingsworth r. I. )t. Comrs. 
(1921), 12 Tax (’as. 183. 

287. Add. Annotations Refd. Small r. Easson 
(1920), 12 Tax (’as. 351 ; Itom-ne A 1 
worth r. 1. R. (’onus (1921), 12 Tax Cas. 
British Insulated A I lelsbv Cables v. Atherton, 
I1920J A. C. 205; Mitchell a. Noble. |1027] 1 
JK. B. 719; Kuos Hot urbo Development 
S>ndicat<‘ r. I. It. (’onus.. Roes I tot urbo 
Development S>ndicnte r. Ducker (1927), 90 
L. J. K. B. 911. Mentd. Hart r Kiversdale 
Mill (’o. (1927), 90 L. J. K. H. 091. 

288. Add. Annotation Refd. British Insulated A 
Helsby Cables v. Atherton, [1920J A. O. 205. 

290. Add. Annotations : - .Is- to (2) Refd. Mitchell 

Noble, |19271 1 K. li. 719. Cntrrallu. Refd. 
Small v. Easson (1920), 12 Tax Ca.s. 351. 

291. Add. Annotation : Consd. Hart r. Kiversdale 
Mill Co. (1927), 90 L. K. H. 091. 

293. Add. Annotation : - Refd. Tliomas v. Evans, 


PART V. SECT. 2, SUB-SECT. 7.— D. 

sa. Statutory cow]Miny —Creation of 
reserve fund — Iajsh in realisation of 
investments forming part of fund .1 — 
field : since the words of tho Act 
authorising the creation of the reserve 
fund were permissive 6c enabling only, 
the exercise of the power was dis- 
cretionary, 6c the loss was not an 
allowable deduction. Semble: it would 
have been otherwise, if tho Act had 
imposed a duty on the co. to create a 
reserve fund. — A llianok A Dublin 
Consumers Gas Co. r. Davies, [19261 
I. It. 372. — IR. 

PART V. SECT. 2, SUB-SECT. 7.— 
E. (b). 

sb. Railway company — Expense of 
making deviations.]-— II eld : sums ex- 
pended by a railway co. in making 
deviations in its line from time to time 
were expenditure of a capital nature. — 
Rhodesia Rys. r. Comb, of Taxes, 
(1925] App. D. 438* — S. AF. 

sd. Company owning one ship Ship 
seized <£• used by enemy — Exjiendiiure 
on reconditioning ship.]-— Held : not a 
proper deduction. In respect that the 
expenses were not a recurring main- 


tenance expenditure, but were of Ihe 
natuie of capital online. Jni,\m> 
Revenue v. (Iran n e Ciiv 8. S. Co., 
(1927 J 8. C. 705. - SCOT. 

PART V. SECT. 2, SUB-SECT. 7.— F. 

253 i. Loss on advances to suw-nt i Her 
to secure supplies of tirntur — Ad ranees 
written off as bad debts on liquidation of 
aaw-miUtr .] — field : tho lows was pro- 
perly deducted. — Hooo & Uo., Ltd. v. 
Co mr. of Taxes, [1925] N. Z. L. It. 
206. — N.Z, 

PART V. SECT. 2, SUB-SECT. 7. - J. 

b i. Diminished value of rails d- 

sleepers.] — Held : a railway co. was not 
entitled to any deduction for such 
diminished value. — Rhodesia Rys. v. 
Comr. of Taxes, 119251 App. D. 438. — 
S. AF. 

PART V. SECT. 2, SUB-SECT. 7. - L. 

pi. Separate asst ssments unfit r 

Schedules If. <£- D .] — A farmer bred 
horses 6c cattle on a considerable scale. 
He used his stallions for his own house - 
breeding purposes, 6c also earned fees 
by sending them on journeys for the 
servioe of other owners' marcs. In 
this connection ho kept a reserve of 


stallions to icphiM <tn\ whi<h might 
become incapacitated. AH his stallions, 
of which onl \ a HinaJI piopoition earned 
Res, foiiued pint ol one undivided 
stud. He \\ us assessed to income tax, 
on the profits of his g« m ml fanning 
business undei S< lieduh 11. A on the 
profits of bin fee-ear nihg stallions mull r 
Schedule ]). As a nut hod ol living 
the uinount of profits assessable umlei 
the latter Schedule, the conus, dcltr- 
inined to icgard a certuln number of 
stallions as ixeluslvelv used in canting 
fees, A to allow the deduction of the 
cost of thtir full upkeep A attendance, 
6c to pnn ale lor replacements b> allow- 
ing a simihu deduction in tespeet of 
other st allious in the Htud to the extent 
of one-third of 1 he number of travelling 
stallions. Tin funner contended that 
his stalllon-ovMung business should be 
treated He entirely sepai ate from bis 
fanning business, \ that the whole of 
the expenses A losses connected with 
his stallions should be set against tho 
levcnue derived from them: -Held: 
it was primarily a nucstion for the 
eoniis. to determine, A no cau&o had 
been shown for disturbing their 
determination. — Mawbhvll r. Inland 
jk t’OMiis., [19271 S. C. 243.- 

SCOT. 
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.Tones v. South-West Lancashire Coal-Owners’ 
Assocn. (1920), 95 L. J. K. B. 990. 

294. Add. Annotation : — Reid. Collins i\ I. R. 

Comrs. (1924), 12 Tax Cas. 773. I 

295. Add. Annotation : — Refd. Collins v. 1. H. 1 

Comrs. (1924), 12 Tax Cas. 773. j 

296. Add. Annotations: — As to (2) Consd. Thomas 

v. Evans, Jones v. South-West Lancashire 
Coal-Owners’ Assocn. (1920), 95 L. J. K. B. 
990. Generally, Refd. Pegg A Jones v. 1. JL 
Comrs. (1919), 12 Tax Cas. 82; I. li. Comrs. 
v. Westleigh Estates Co., I. It. Comrs. v. Nouth 
Behar Hy., 1. R. Comrs. v. Eccentric (Tub 
,1025), 12 Tax Uas. 057. j 

297. Add. Annotations : — Apld. Pegg A Jones r. 
i. It. Comrs. (1919), 12 Tax (’as. 82. Consd. 
Thomas v. Evans, Jones v. South-West | 
Ijancashire Coal-Owners’ Assocn. (1920), 95 
L. J. K. B. 990. Refd. 1. R. Comrs. v. West- 
leigh Estates Co., 1. R. Comrs. v. South Beliar 
Hy., 1. R. Comrs. v. Eccentric ( Tub (1925), 12 
Tux (’as. 057. 

300. Add. Annotations : - Consd. 1. R. Comrs. v. 
Westleigh Estates Co., 1. R. ('oinrs. r. South 
Behar Ry., 1. R. Comrs. v. Eccentric (Tub 
(1925), 12 Tax Cas. 057 ; Cornish Mutual 
Asscc. v. I. R. Comrs., (1920) A. C. 281. 
Distd. Liverpool Corn Trade Assocn. v. Monks, 
r 1 920 J 2 K. B. 110. Apld. J ones v . South- 
West Lancashire Coal-Owners’ Assocn., [ 1 927 | I 
A.C. 827. | 

302. Add. Annotation : -Refd. British Insulated A i 
llelbby Cables v. Atherton, (1920J A. C. 205. ( 

307a. Accident Insurance — Mutual society.) -- 
A mutual insurance assocn. was formed, its 
sole activity being the indemnity of its 
members, who wore coal-owners, against 
liability for compensation in respect of fatal 
accidents to workmen. The members of tl 
assocn. were the persons protected by it, 
every member being liable to contribute a 
sum not exceeding £25 in the event of a 
winding up. The assocn. formed a general 
lund by making calls upon members propor- 
tionate to the wages paid in their works tor 
the time being, A the balance of the ordinary 
call fund was transferred to a reserve fund, 
into which any extraordinary calls were also 
paid. A member, on retirement , was entitled 
U> get back iu cash a proportion o£ his share 
in the above reserve fund, hut, apart troin 
this, members had no right at all to the cash 
in the reserve fund, though the interest 
accruing on the reserve fund could he used in 
diminution of members’ calls Held : (1) 

the sums paid by the members to the assocn. 
were admissible deductions in computing the 
prolits made by a member for the purpose of 
assessment to income tax, as the money was 
laid out by the respective members on a true 
insurance principle ; (2) the surplus funds of 
the assocn. were not assessable to income 
tax, us the assocn. was mere machinery for 
the purpose of enabling subscribing members 
to insure themselves.— Thomas v. Evans 
(Richard) A Co., Jones r. South-West 
Lancashire Coal Owners’ Assocn., [1927] 
1 K. B. 33 ; 95 L. J. K. B. 990 : 135 L. T. 
073 ; 42 T. L. R. 703, C. A ; affd. sub. now . 
Jones r. South- Went Lancashire Coat* 
Ow ners’ Asnocn.. [1927] A. 827 ; 90 
L. J. K. B. 891 ; 137 L. T. 737 ; 13 T. L. R. 
725; 71 Sol. Jo. 080. 11. L. 

Remuneration of solicitor-trustee under 


trust.] — A solr. -trustee was empowered by 
clauses in the instruments creating the 
trusts to charge for work done by him in 
connection with the trusts. By agreement 
between himself, his co-trustees A the bene- 
ficiaries, his remuneration was calculated as 
a percentage of the annual income of the 
trust funds, which income had already been 
brought into charge to tax : — Held : this 
remuneration was chargeable to income tax 
against the solr. under 1918 Act, Schedule D., 
Case II., as his profits or earnings arising 
from an employment, A wuh not constituted 
of annual payments payable wholly out of 
profits or gains brought into charge to tax 
wdthin Rules applicable to all Schedules, 
r. 19.— Jones v. Whioiit (1927), 41 T. L. R. 
128. 

316. a\dd. Annotations As to (3) Apld. Whelan v. 
Jlonning, [1926] A. C. 293. Distd. Ormond 
Investment Co. e. Betts, T1927] 2 K. B. 320. 
Refd. Kirke’s Trustees r. I. R. Comrs. (1920), 
130 L. T. 582. 

317. Add. Citations: - [1926] 1 K. B. 430; 10 

Tax Cas. 139. 

Add. Annotaiam : — Refd. Ormond Investment 
Co. !\ Betts, 11927] 2 K. B. 320. 

321a. Surrender of Victory Bonds in payment of 
death duties - Unpaid Interest taken Into 
account in valuation.] — Where Victory Bonds 
are surrendered in payment of estate duty, A" 
the accrued but si ill unpaid interest is taken 
into account m the \ ablation ot the bonds, 
the interest is not subject to income tax.- 
Monks t. Fox’s Executors (1927), tl 
T. L. It. 1 15. 

337. Add. Annotation: Refd. Ulcnboig Union 
Fireclay Co. r. I. R. Comrs. (1922). 12 Tax 
(’as. 127. 

356. Add. Annotation: Apld. Nouth American 
Stores (Oath A Chaves) i. I. R. Comrs. 

( 1 920), 12 Tax (’as. 905. 

375. Add. Annotation: Consd. Martin r. Lowry, 
Martin r. I. R. Comrs., [1920] 1 K. B. 550. 

378. Add. Annotation : - Refd. He Jauncey, Bird r. 
Arnold, [1026) (Ti. 471. 

392. Add. Annotations : Consd. Sterling Trust 
v. 1. R. Comrs., I. R. Comrs. r. Sterling Trust 
(1925), 13 Tax (’as. 868. Distd. Dickson 
r. Hampstead B. (’. (1927). til J. B. 116* 
Refd. J. R. Comrs. r. Pakenham. I. R. Comrs. 
i. Longlord, 1. R. Comrs. v. Longford, Gas- 
coigne r. I. R. Comrs., [1927] 1 K. B. o9J. 

393. Add. Annotations : - Apld. Dickson r. Hamp- 

stead B. (’. (1927), 91 .1 . P. 116. Refd. 
1. R. Comrs. v. Pakenham. 1. R. r. 

Longford, I. R. Comrs. v. Jjongford, Gascoigne 
r. 1. R. Comrs. (1927), 130 L. T. 699. 

393a.- - / lender Housing of the Working 
Classes Aets A Metropolis Management Act, 
1855 (c. 120), reaps., a metropolitan borough 
council, assigned to the London County 
Council all rates authorised to be raised by 
resps. under Metropolis Management Act. 
1855, or Ijondon Govt. Act, 1899 (c. 11), tc/ 
secure money advanced by the London 
County Council. The money so raised was 
used bv resps. in connection with the con- 
struction of flats for the working classes in 
pursuance of a scheme prepared by them 
under Housing, Town Planning, etc., Act. 
1919 (c. 35). s. 1. In making payments of 
interest on the sums adv anoed resps. deducted 
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income tax under Rules applicable to all security.] —M anton's (Lord) Trustees v. 

Schedules, r. 21. The interest was paid out Steele, Steele v. Manton’s (Loud) Trus- 

of the general fund in the hands of resps., 1 tees (J926), 102 L. T. Jo. *452. 


whether derived from a housing scheme or 
from elsewhere. Resps. had onl y one banking 
account, out of which all payments, including 
the interest, were made A into which all 
receipts, including the profits A: gains derived 
from resps.’ electricity undertaking, or 
otherwise, wore paid. No special fund in 
respect of any housing scheme was main- 
tained. Resps. possessed profits or gains 
brought into charge to income* tax sufficient , 
for the payment of interest on the sums 
advanced, apart from any revenue derived i 
under any housing scheme : -Held : as none 
of resps.’ profits A: gains other than the | 
receipts of the housing scheme contributed 
to the payment of the interest, A: as resps, ( 
had an indemnity against loss on the scheme, 
resps. were liable to account for the amount j 
of the deductions. — Dickson v. Hampstead 
Rorougit Council (1927), 91 .1. 1*. 1 1(> ; 1 
43 T. L. R. 595 ; 25 L. (i. R. 402. I 

394. Add. A n noted ion : — Refd. Sterling Trust r. j 
I. R. Cornrs., 1. R. Comrs. r. Sterling Ti ust I 
mcw-cn J2 Tax Cas. 1 

394a. - .|- The profits o! tin* Metropolitan 

Water Board were assessable und(*r 19 IS Act, , 
Schedule A., No. 111., r. 3, by rc*fert*iiee to 
the profits of the* year preceding the year of 
assessment. The accounts ol the Board tor 1 
the year ending Mar. 31, 1922, showed a loss. | 
no assessment was made* for the year 
ending Apr. 5, 1923. The accounts lor the | 
year ending Mar. 31, 1923, showed a profit , 
of over two millions, out of which the Board 1 
paid over one million interest on water stock, ] 
A: debentures, deducting A. retaining the* 
income tax thereon. On an information j 
claiming f hat the Board was liable to account | 
lor the amount of the tax so deducted, the 
Board contended that the interest paid for 
the year 1922—33 was payable out ol profits | 
brought into charge for 1922 23 within 
Rules applicable to all Scheduh s. r. 19, A, 
was in fact paid out of the prolits ioi 1922 23, i 
A that, although the income tax for 1922 23 
was to be measured by the profits ol t lie pre- 
ceding year, the profits for 1922 23 had been 
brought into charge, A rule 21 did not apply : 

- Held : as the Board had been assessed at 
zero under Schedule A for 1922 23, the 
interest had not been paid out of profits 
brought into charge, A the Drown was | 
entitled to succeed.- A.-(L r. Metropolitan 
Water Board (1927), 43 T. L. R. 950. 

397. Add. Annotations: — Consd. Sterling Trust 
r. I. It. ('omits., I. R. Domrs. v. Sterling 
Trust (1925), 12 Tax Das. 898. Apld. Dickson , 
v. Hampstead B. D. (1927), 91 J. P. 14(1. , 

425. Add. Annotations Consd. I. R. Comrs. r. 
Pakenham, I. R. Dornrs. v. Longford (1927), 
90 L. J. K. B. 882. Refd. Baker r. Archei- 
Shee, [1927] A. D. 844. 

430. Add. Annotations: — Refd. I. R. Comrs. v. 
Blackwell (1925), 134 L. T. 372 ; Baker r. 
Arclier-Shce, [1927] A. D. 844; 1. It. Comrs. 
r. Pakenham, 1. R. Domra, v. Longford (1927), I 
96 L. J. K. B. 882. 

430a. - — Foreign agreement for repayment by 
foreign company of loan with interest Not a , 


431. Add. Annotation : -Refd. Ormond Invest- 
ment Do. v. Betts, [1927] 2 K. B. 326. 

433. Add. Annotations As to (1) Refd. Archer- 
Slice t\ Baker (1926), 95 L. J. K. B. 929 ; 
Whitney r. I. R. Comrs., T1920] A. C. 37; 
I. It. Comrs. r. Pakonliam, T. R. Donn*s. r. 
I xmgford (1927), 96 L. J. K. B. 882. 

( iincratly , Mentd. Uregg i>. Richards, [1926J 
('h. 521. 

437. Add. Annotation : .la to (l) Refd. Ormond 
Investment Do. v. Betts, 11927J 2 K. B. 326. 

441. Add. Annomuo , 

I. R. Domrs. (lnzo), 1 j. ,i. ix. jo. ion ; 
1. It. Domrs. v. Pakenham. 1. R. Domrs. v. 
Longford (1927), 96 L. J. K. B. 882. 

442. For the existing paragraph substitute tlio 
following paragraph 

Testator, a citizen of 
the l idled States lelt the residue of liis 
property' in trust for his daughter during 
her life. Tlu* trustees, who had full power 
out the investment of tin* trust fund, 
were a co. constituted under tiie law of 

III' OlilU* III m \\ 11MK IX I I Mill 111 l III J l 111 . 

The trust fund consisted of foreign govt, 
securities, foreign stocks A shares, A other 
foreign propcrt>. The trustees paid over 
such of the sums they received as they 
considered to be income, after deducting 
expenses, to tlic order of the daughter at a 
hank in New York. No part of the income 
was remitted to the l nifed Kingdom, lies])., 
t he husband of testator's daughter & resident 
in tli<* l nited Kingdom, was assessed under 
Schedule D., Da sc IV., in f ho full amount 
of flu* income ol the trust : Held: (1) the 
daughter was specifically entitled under tin* 
will in equity during her life to the interest 
A dividends of the securities, stocks, A shares 
comprised in the trust fund, A her husband 
was assessable under Case IV., r. J, A Dase V., 
r. 1, to income tax in respect thereof, except 
such, if any, as were shown to bo “foreign 
possessions other than stocks, shures A 
rents,’’ whether such interest A dividends 
were remitted to the l • nited Kingdom oi 
not ; (2) the matter should be remitted 
to tlu* coitus, to state which of the items ol 
the trust fund were (a) “securities” within 
Dase IV., r. 1, {b) “ stocks, shares or rent*” 
within Dase V., r. 1, A (r) “ possessions out 
of the l nited Kingdom other than stocks, 
shares or rents” within Dase V., v. 2. 
Baker r. Archer-Siike, ]1927| A. D. 811 ; 
96 L. .1. K. B. 803 ; 137 L. T. 762; 43 

T. L. R. 758 ; 71 Sol Jo. 727, II. L. 

S. D. salt hum. Siiel r. Baker, [1927 J J lx. B. 
109, ..... 

444a. Includes interest paid under 

foreign agreement for repayment by foreign 
company of loan with interest.] Manton’s 
(Lord) Tin stees r. Steele, Steele e. 
M ant* >N ’ s ( Lord ) Tui ’ hte es (1926), 1 62 

L. T. Jo. 452. 

445. Add. Annotations Refd. Todd r. Egyptian 
Delta Land A Investment Do. (1927), 96 
L. J. K. B. 551. Mentd. Baelz v. Public 
Trustee, [1926] Dh. 803. 

446a. Advance on account of 

salary paid into banking account in United 
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Kingdom.] — Fleming v . Wilkinson, No. 

131a, ante . 

4-50. Add . Citations ; - - 95 L. J. K. B. 394; 10 
Tax Cas. 203, II. L. 

^notation : — Apld. Grainger v. Max- 
well, [1920] 1 K. B. 430. 

450a. Income received during less period than 

three years.)- -The woi*<1h “ as directed in 
<Ja He 1.” in RuIch a])plicable to Case V., r. 1, 
refer lo l he rules applicable to Cases I. & 11., 
as well as to the rule applicable to Case 1., 
A6 provide a basis of computation when the 
income has been received during a less period 
than the three preceding years.- -Ormond 
Investment Co. v. Bktth, (1927] 2 K. B. 
32b; 9(‘> 1 j. J. K. B. (531 ; 137 L. T. 142, 
('. A. 

453. Add. Annotations : — Folld. Lyons v. Cowcher 
(192(5), 10 Tax Cas. 438. Apprvd. Martin v. 
Lowry, Martin v. I. It. Comrs. (1926), 43 
T. L. It. 116. 

457a. Director’s commission on 

underwriting shares.] — Applt., a co. director, 
received commission from a syndicate for 
underwriting shares in a now co., & he was 
assessed to income tax under Schedule D. for 
the year 1919 20 in respect of the com- 
mission. lie was not concerned in any other 
underwriting transaction in 1919, 1920 & 
1921 : Held : the commission was an annual 
prolit or gain within Schedule I)., Case VI., 
At applt. had been pioperly assessed to income 
tax in respect of such commission. — Lyons 
v. Co won Kit (1926), 10 Tax Cas. 438. 

462. Add. Annotations Held. Brighton College v. 
Marriott, [1926 1 A. (5. 15)2; Huxham v. John- 
son (192(5), 13(5 L. T. 410; Martin v. Lowry, 
Martin v. I. K. Comrs., [1920] 1 K. B. 650. 

471. Add. Citation 10 Tax ('as. 73. 

Add. Annotation Refd. I. It. Comrs. 


Yorkshire Agricultural Soc. (1927), 44 T. L. It 
59. 

r. Relief of members of medical 

association & dependants In necessitous cir- 
cumstances.] — Two societies whose funds 
were applied entirely to making grants for 
the relief of subscribing members or their 
dependants in necessitous circumstances ; — 
Held : charities, At entitled to exemption from 
income tax. — Inland Revenue Comrs. v. 
Society for Relief of Widows Ac Orphans 
of Medical Men, Inland Revenue Comrs. 
v. Medical Charitable Society for West 
Riding of Yorkshire (1926), 136 L. T. 60; 
42 T. L. R. 612 ; 70 Sol. Jo. 837 ; 11 Tax 
Cas. 1. 

>. Temperance reform.] — A society 

whose main object was “ united action to 
secure legislative Ac other temperance re- 
form ” : — Held : not a body of persons 
established for charitable purposes only, Ac 
its income, inasmuch as it was not applied 
to charitable purposes only, was not entitled 
to exemption from income tax.- -Inland 
Revenue Comrs. v. Temperance Council 
of Christian Churches of England Ac 
Wales (1926), 136 L. T. 27 ; 42 T. L. R. 618; 
10 Tax Cas. 748. 

5. Seaside boarding-house with re- 

duced charges.] — By a declaration of trust 
“ a home or place of residence ” was founded 
Ac endowed, “ where persons requiring tem- 
porary rest & change of air for the benefit of 
their health may obtain same.” About half 
1 he income of the home came from payments 
by visitors, who included convalescents, 
persons needing rest Ac change, Ac holiday 
applicants : — Held : since on the construction 
of the trust deed there was throughout an 
overriding charity which fulfilled the 
character of a charitable convalescent home, 


part v. sect. e. 

470 I. Exemption of charities— Charit- 
able puriMfses.]-- }\y 1 bo law of Scotland 
ft trust for " charitable or benevolent ” 
purposes Is ft trust for '* charitable ” 
purposes alone, N: is a trust for “ charit- 
able purposes only ” within 1918 Act.- - 
Jackson's Trubtkhs r. Inland 
Revenue, f 19261 S. O. 579 ; 10 Tax 
Cos. 4(50.— SCOT. 

. 470 ii. Stimulating interest 

in music .}— Inland Revenue Comhh. 
r. Gi.vsoow Musical Festival 
Ahsocn., 119201 S. C, 920 ; II Tax 
Cas. 151. - SCOT. 

470 91.- — - Supplying nurses. ] 

An assoen. w-jih formed foi the pur- 
pose of improving a extending’ nursing 
facilities In a county. The members 
were divided into three classes accord - 
m« to income, the lurgctd class con- 
sisting of pci’sons In comparatively 
poor cirouinstauoeH. An unuual 
momborsldp fee was charged, vim log, 
according to the class, from 2s! tW. 
to 10s. (Id. ptr annum. The fees 
charged for the services of a nurse, or 
for admission to the ussoen.’s hospital, 
varied from sums which, in the case 
of the poorest class, were considerably 
l»elow the cost of tho services rondo red, 
to Hums which, in tho ease of the 
wealthiest (doss, were reasonably 
equivalent to such wist. Nursing 
facilities, when not required for 
members, were granted to noil-members 
at increased rates. Funds were held 
by the assoen. which had been raised 
by public subscription, & the hospital 
had l>uen acquired with funds similarly 
laised. In respect of special charit- 
able donations, necessitous cases from 


certain parishes received tho services 
of a nurse gratuitously: — Held: the 
u swoon. was established for “ charitable 
purposes only.*’ — Inland Revenue 
COMRfl. V. PKKULKHHHIUE NUR8TN(J 
Ahsocn., [1927J S. O. 215 ; 11 Tax Cas. 
335.— SCOT. 

470 iv. Promotion of tem- 

perance.] — Testator expressed his desire 
that tho loading of a sober life might 
be made more easy for the Inhabitants 
of F., U with that object convoyed half 
of tho residue of his estate to trustees 
for tho purposo of providing F. with a 
temperance public-house. His trus- 
tees spoilt part of the funds in estab- 
lishing a 1euq>eranoe hotel, containing 
a middle-class cafe & a cheap working- 
class cafe, free reading & recreation - 
rooms, & bedrooms, & a lecture-hall, 
which could bo hired at moderate 
figures. Their policy was to make the 
hotel pay its way without earning 
profits, & the balance of the trust funds 
was invested & the interest was used 
to make good an annual deficit on the 
working of the hotel ; — Held : the 
interest formed part of tho income of a 
trust established for “ charitable pur- 
poses only,” & was " applied to charit- 
able purposes only.” — Inland 
Revenue gomrr. r. Falkirk Tem- 
perance Cafe Trust, 11927] S. C. 
261 ; 11 Tax Cos. 353.— SCOT. 

470 v. Improvement of 

spiritual, intellectual , sorted tf‘ phgsieed 
condition of young men.] — Young 
Men’s Christian Absocn. or Mel- 
bourne v. Federal Comr. op Taxa- 
tion (1926), 37 C. L. R. 351 ; [192C1 
T . R. 97. — AUS. 

473 L 41 Applied to charitable 

586 


purpose# only ” —Promotion of temper - 
ance.] — Inland Revenue Comrs. v. 
Falkirk Temperance Cape Trust, 
No. 470 iv, aide. —SCOT. 

473 ii. Stimulating interest 

in music.] — Inland Revenue Combs. 
r. Glasgow Musical Festival 
Ahsocn., [1920] S. C. 920 ; 11 Tax Cas. 
154.- SCOT. 

sa. Exemption of person not ordinarily 
resident in United Kingdom — Holder of 
securities issued free of tax. 1 — Appot., 
the holder of certain securities to which 
1918 Act, s. 46 (1), applied, claimed 
exemption from income tax on tho 
grouud that she was not ordinarily 
resident in tho United Kingdom. 
Appct. had been in the habit of going 
abroad for tho greater part of the year, 
spending only the summer in the 
UnitodKiogdom where she had a house 
in Glasgow. In 1916 she gave up her 
house & sold her furniture, & there- 
after she lived in hotels. Some of her 
personal belongings were stored in 
London whore she also kopt a bonk 
account, & she had an address at a 
hank in Glasgow to which letters could 
be sent. During the two financial 
years to which the claim for exemption 
related she spent about eight & a half 
months in each year in hotels abroad, 
& the remaining thifee & a half montbB 
in an hotel in London - Held : the 
whole circumstanoes must be con- 
sidered, & the Special Comrs. were 
entitled to find that appct. was 
ordinarily resident in the United 
Kingdom during the years in question 
& to refuse the claim for exemption. — 
Reid v. Inland Revenue, [1926] S. G. 
580.— SCOT. 
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the trustees were entitled to exemption from 
income tax on the ground that the trust was 
established for charitable purposes only. — 
Inland Revenue Combs. v. Roberts Marine 
Mansions Trustees (1920), 43 T. L. R. 270; 
11 Tax Cas. 425, C. A. 

472d. Agricultural society.] — An agri- 

cultural society, founded mainly for the 
purpose of holding an annual agricultural 
show, had also among their objects the 
improvement of live stock A poultry tS: of 
machinery A appliances used in agriculture, 
A agricultural education A scientific research, 
A they claimed exemption from income tax 
upon the dividends from their investments, 
on the ground that they were a society 
established for charitable purposes only : — 
Held : there was evidence on which the 
Special Comrs. could find that the society 
was established for charitable purposes 
only. — Inland Revenue Comrs. v. York- 
shire Agricultural Society (1927), 41 
T. U R. 59, O. A. 

472e. General Medical Council. \--lfcld: 

not a body established for charitable purposes 
only, A not entitled to exemption from 
income tax on the income from its funds. - 
General Medical Council v. Inland 
Revenue Comrs., English Branch Council 
of General Medical Council r. Inland 
Revenue Comrs. (1927), 41 T. L. It. 1 17. 


473. Add. Annotation : — Refd. Brighton College v. 
Marriott, [1920] A. C. 192. 

476a. Temperance reform.] — Inland 

Revenue Comrs. v. Temperance Council 
of Christian Churches of England A 
Wales, No. 472b, ante. 

483. Add. Annotation : — Apld. Marie Celeste Sama- 
ritan Soe. of London llosxrital v. I. It. Comrs. 
(1920), 43 T. L. R. 23. 

483a. .] — Testator devised his resi- 

duary estate on trust for applts., who wore a 
society established for charitable purposes 
only A were entitled to exemption from 
income tax on tlieii* income from investments. 
lVnding completion of the administration the 
ex ora. paid to the trustees for applt. society 
certain sums on account of income. Applts. 
claimed repayment of income tax, but the 
inland Revenue Comrs. refused repayment; 
so far as related to income 1 received by the 
exors. before the elate* when the residue was 
ascertained: - Held: as the* income when it 
was received was the income only of the 
exors. A the* money paiel to the charity was 
only a sum equal to the* income payable to 
the charity as a mailer of equitable book- 
keeping in due course of administration, 
applts. wore not entitled te> the repay- 
ment claimed.- Marie Celeste Samaritan 
Society of London Hospital v. Inland 
Revenue Comrs. ( 11)20), 13 T. L. K. 23 ; 11 
Tax (Vis. 220. 
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484. Add. Citations : — revsd., [1927] A. C. 117 ; 90 
L. J. K. B. 523 ; 130 L. T. 770; 91 J. 1\ 75 ; 
43 T. L. R. 279; 71 Sol. Jo. 191 ; 25 L. G. 11. 
123 ; 1 1 Tax Cas. 410, II. L. 

486. Add. Annotations: -Consd. Watson v. Rowles 
(1920), 95 L. J. K. B. 959. Refd. Jngle v. 
Farrand, f 1027 J A. C. 417; Lysaght v. I. K. 
Comrs., [ 1 027 J 2 K. B. 55; Rees Roturbo 
Development Syndicate v. I. R. Comrs., Rees 
Roturbo Dove*lopinent Syndicate v. Ducker 
(1927), 90 L.. J. K. B. 911 ; Seymour v. Reed, 
[1927] A. C. 551. 

490. Add. Annotation:— Refd. Seymour v. Reed, 
[1927] A. (3. 554. 

492. Add. Annotation Apld. Seymour v . Reed, 
[1927] A. C. 554. 

493. Add. Annotation : — Distd. Reed v. Seymour 
(1920), 05 L. J. K. B. 796. 

494. Add. Annotation : — Consd. Reed v. Seymour 
(1926), 95 Li. J. K. B. 796. 

495. Add. Annotations : — Consd. Seymour v. Reed, 

[ 1927] A. C. 554. Refd. llartland v. Diggines, 
LI 926] A. C. 289. 

497. Add. Annotation : —D istd. Jones v. Wright 
(1927), 44 T. L. li. 128. 

499. Add. Citations :-affd. (1926), 95 L. J. K. B. 
959 ; 135 L. T. 614 ; 42 T. L. It. 691 ; 7U 
Sol. Jo. 796 ; 11 Tax Cos. 171, C. A. 

500. Add. Citation : — 10 Tax Cas. 609. 

501. For “ (1026), 161 L. T. Jo. 235 ” read “ No. 
510, post.** 

502. Add Citations:— [1927] 1 K. B. 90; 95 

L. ,T. K.fi. 796, 135 L. T. 259 ; 42 T. L. H. 
514; 70 Sol. Jo. 707, C. A.; revsd. sub nom. 


Seymour v. Reed, [I927J A. t 1 . 551; 90 
L. .). K. B. 839; 137 L. T. 312; 13 T. li. It. 
581 ; 71 Sol. Jo. 188, II. L. 

502a. Accrued benefit Professional foot- 

baller.]— Resp. was employed to pla> loot - 
l)all for a club in red urn lor payment. A, on 
his being transferred m accordance with the 
rulc*s of the Football Assocn. to another 
club, ho was given by the first -named club 
a sum as accrued benefit: Jhld: the 
payment was neither a gilt nor compensation 
for loss of employment, but was ieall> 
remuneration for services, A was assessable 
to income tax. Davis e. Harrison (1927), 
96 L. J. K. it. 818; 137 B. T. 321 ; 13 

T. L. It. 623. 

504. Add. Annotations: Distd. Dauncey v. Hew- 
lett (1920), 135 L. T. 279. Consd. Davies v. 
Harrison (1927), 96 L. J. K. B. 848. Refd. 
Bortbwich o. Nobler (1927), 11 Tax Cas. 261. 

504a. Additional remuneration of company 

director.]— Daunuey v. Howlett, No. 510, 
post. 

505. Add. Annotation : Refd. Maehon r. Me- 
Loughlin (1926), 1 1 Tax (’as. 83. 

506. Add. Citations : - 95 L. J. K. B. 392; 10 
Tax Cas. 247. 

507. Add. Annotation: Refd. Maehon r. Mc- 
Jioughlin (1926), U Tax (Vis. 83. 

507a. S. P. M A( iion v. McLoughlin (1926), 11 
Tax. Cas. 83, C. A. 

510. For tlio existing paragraph substitute the 
following paragraph : — 

• Additional remuneration of com- 
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pany director.J — Resp. as director of a co. 
was entitled as remuneration for his services 
to £3,000 per annum free of income tax. 
Towards the close of the year of assessment 
the co. in general meeting resolved that the 
directors he paid by way of additional re- 
muneration for their services such a sum as 
after the provision of income tax would 
entitle them to receive the further sum of 
£25,000 free of tax : — T/eld : resp.’s share of 
such additional remuneration was not a per- 
quisite, but was assessable by additional 
assessments under Income Tax Act, 1918 


(c. 40), Schedule E., rr. 1 & 5 . — Dauncey v. 
Howlett (1926), 135 L. T. 279 ; 10 Tax 
Cas. 454. 

514. Add. Annotation : — Refd. Ilartland v. Dig- 
gines, [1926] A. C. 289. 

519. Add. Citation 10 Tax Cas. 118. 

526a. - .] — Machon v. McLougiilin, 

No. 507a, ante. 

530. Add. Annotation x : — Refd. Machon v. Mc- 
Ixiughlin (1926), 11 Tax Cas. 83 ; Reed v. 
Seymour, [1926] 1 K. B. 588. 


Part VII. — General Allowances, Exemptions and 

Abatements. 


540a. Child receiving instruction at “ educa- 
tional establishment. **) A teacher’s house, 
where lie gives to individual pupils private 
lessons A: directions tor home study A 
practice, is not an “ educational establish- 
ment ” where a pupil receives full-time 
instruction, so as to entitle the father to a 
deduction from income tax under 1920 Act, 
s. 21 (1). 1Ikasi.ii> r. Hahkmkk (1927), 11 
T. L. H. 112. 

545a. - - — Whether vested or contingent interest.] 

---Resp., who came of age in July, 1922, 
claimed relief under Income Tax Act, 1918 
(c. 40), s. 25, in respect of the accumulated 
income of a fund given to his parents by a 
relation in 1902 with a letter, which, after 
referring to a gift for the benefit of resp.’s 
brother, continued : 4 ‘ 1 also hand you a 

stock receipt representing the investment of 
£500 in Consols which, with the accruing 
dividends thereon, will fall due to your 
youngest boy (resp.) as he attains the age of 
twenty -one years. You will observe that 
you A \Y. are practically trustees for carrying 
this out”: -Held: resp. took a vested A. 
not a contingent interest in the gift, A was 
not entitled to the relief conferred by the 
sect, in respect of the income of the fund 
which had been accumulated for his benefit. — 
Hohkkts r. Hanks (1920), 134 L. T. 754 ; 10 
'fax (’as. 351. 

545b. - . - The words “for the beneiit of ” 

in 1918 Act, s. 25, include a case* where the 
accumulations of income are added to the 
capital of a trust fund in which the bene- 
ficiary has only a life interest. A’ where the 
aecumulat ions never pass to t he beneticiary. — 
Dale v. Mitcalfe (1927), 41 T. B. R. 21 ; 
71 Sol. Jo. 981 , C. A. 


545c. The words “ specified age ” in 1918 

Act, s. 25, mean an age expressed by a 
delinite number of years, A not an age 
which can be ascertained only by reference 
to some other occurrence as, for instance, the 
death of testatrix, who has directed that an 
accumulated fund shall be paid to a bene- 
ticiary twenty years after her death. — 
White v. Wiutcijkr (1927), 44 T. L. R. 113. 

546. Add. Annotation -Refd. Whitney v. I. R. 
Oomrs., [1926] A. C. 37. 

549a. Policy on Joint lives of two persons — 

Payment of premium shared equally.] — A 

person who has entered into an insurance on 
the joint lives of himself A another person at 
a single premium which is shared equally 
betw’een them, has not “ made an insurance 
on his life ” within Income Tax Act, 1918 
(c. 40), s. 32 (1), A is not entitled under that 
sect, to a deduction of the amount of the 
annual premium from his taxable profits.- - 
Wilson v. Simpson, [1926] 2 K. B- 500 ; 95 
L. J. K. B. 885 ; 135 L. T. 766 ; 42 T. J,. R. 
690; 10 Tax Cas. 753. 

552. Add. Annotation As to (1) Consd. Gold 
Fields American Development Co. v. Con- 
solidated Gold Fields of South Africa, [1926] 
Ch. 338. 

553. Add. Annotation Consd. Gold Fields Ameri- 

can Development Co. r. Consolidated Gold 
Fields of South Africa, [1926] Ch. 338. 

555. Add. Annotation Consd. Gold Fields Ameri - 

can Development Co. r. Consolidated Gold 
Fields of South Africa, [1926] Cli. 838. 

556. Add. Citations [1926] Ch. 338 ; 95 L. J. Ch. 
329; 135 D. T. 14. 

557. Add. Citation : — 10 Tax Cas. 59. 


sm. Right to discount — Taxation Ait , 
R. S. B . C\. 1011 (c. 222), 8. 10.] 
- -Granby Consolidated Mining, 
Smelting & Power Co., Ltd. r. A.-G. 
for British Columbia, 11023] A. C. 
247 ; 92 L. J. P. C. 74 ; 128 L. T. 677. 
CAN.— 

■d. Mining company — Reconstruction 
— Right of shareholders to deduction in 
respect of calls paid — Income Tax 
Assessment Act , 1915-1918, ss. 18 (1). 
53.] — Jaques r. Federal Comr. oi 
Taxation (1924), 34 C. L. R. 328 ; 31 
Argus h. R. 61.— AUS. 


PART VII. SECT. 1. 

536 ii. — — 'll' hither gross or nit 
income under u nil.] Held: applt.’s 
iucomo under her father’s will, for the 
purposes of u claim to repayment of 
income tax in respect of personal 
ull own lice, etc., wan one-half only of 
the net income of the estate after the 
deduction of all prior chaws, including 
the expenses of management of the 
trust. — Murray r. Inland Revenue 
Oomrs. (1926). 11 Tux Cas. 133.— 
SCOT. 


546 i. Relief in respect of income 
accumulated under trust - - For betuJU 
of person “ contingently on hut attain- 
ing some spen fit d ayt ” — Ihmblc con- 
tingency.] — Claims for repayment of 
tax refused, where the contingency 
upon which the fund was held for the 
bcucllt of claimants was not that 
prescrllicd by 1918 Act, s. 25, but was 
u double contingency, namely, sur- 
vivouco of their mothor & attainment 
of a specified uge. — Inland Revenue 
Oomkh. v. Bone, [1927] 8. C. 698.— 
SCOT. 


588 
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Part VIII. Miscellaneous Provisions Applicable to the 

Duties Generally. 


567. For the word “two” in the existing para- 
graph read the word “ three.” 

Add. Citations: — [1927] 1 K. B. 780; 135 
L. T. 744 ; 42 T. L. R. 704, C. A. ; affd. sub 
nom. Tarn v. Scanlan, Nf.it.sen, Andersen 
< fc Co. v. Collins. Muller (William 11.) A 
Co. (London), Ltd. v. Lethicm, Muller 
(William 11.) & Co. (London), Ltd. r. In- 
t. and Revenue Comrs. (1927), -I l T. L. R. 
53 ; 71 Sol. Jo. 1002, II. L. 


575. Add. Annotation : Refd. 1. R. Comrs. v. 
Pakenham, J. R. (\)iurs. r. Ijongforti (1927), 
90 L. J. K. B. 882. 

577. Add. Annotation Refd. Whitney v. I. R. 
Oomrs., 11920] A. C. 37. 

580. Add. Annotation : — As to (3) Refd. L. A N. K. 
Ry. v. Kasington Union AssmL (\mi. 
Fasingt-on-with-Tliorpe Parish ( YuinoU (1925), 
95 L. J. K. B. 255. 


Part IX. — Procedure after Assessment. 


588. Add. Annotation : As to (2) Refd. Ingle r. 
Farrand, [1927| A. C. 117. 

591a. Whether assessment made in time.] Pk k- 
ford v. Quirke, Bickford v. Jnj.and 
Revenue Comrs., No. 11 4a. ante. 

596. Add. Citation : 12 Tax (’as. 147. 

618. Add. Annotation : — Refd. Owl Mill Co. (1920), 
Ltd. v. Croft, Klliott v. Duchess Mill (1920), 
95 L. J. K. B. 035. 

622. Add. Annotation : — Apld Piekford r. Quirke*, 
Bickford 1. R. Comrs. (1927), 13 T. L. R. 
059. 

629a. Discretion of court.] — Under 1918 Act, 

s. 149, it is within the discretion of the High 
Ct. to remit a case to the Comrs. for re-hearing 
& decision without requiring that it be 
amended & returned for the decision of tin* 
ct. itself. — Edwards r. “ Old Bushmills ” 
Distillery Co., Ltd. (In liquidation) (1920), 
10 Tax Cas. 285, Ii. L. 

Annotation . — Refd. Aylmer v. Maliaffy (1926), 10 Tax Cab. 

694. 


630. Add. ('dal nnt : 12 Tax Cas. 100. 

632a. Transmission of case after “ receiving ” 
same.] ~ After stating a case the comrs. sent 
it to the olliee ol tin* person requiring it, the 
surveyor ol taxes, at the* olliee o< cupied by 
the latter at t he time the appeal w is before 
them, tin* address of which was on all the 
oflieial documents in the appeal. The sur- 
veyor had left the olliee in the ihtet‘\al A 
gone to another one: Ihltl : the case had 
been “received” by the surveyor within 
1918 Act, s. 1 19 *( I ) (it). ( I ii a l N(« Eli r. 

*Si N(iER. |1927| 2 K. B. 505; 90 L. .1 . K . IL 
917 ; 137 L. T. 092 ; 13 T. L. 1L 591. 

632b. Exchanging points of argument.) (1) It 

is not necessary to exciiange points of argu- 
ment, but either party may, not later than 
ten days before the argument, give* to the 
other party notice in writing oi any point 
intended to be made which would he likely 
to take the other party by surprise, in default 


PART VIII. SECT. 1, SUB-SECT. 1. 

k i. .]— In Oct. 1923, a trustee 

was assessed in respect of the lucerne 
of an estate*, which he was directed to 
receive & accumulate until 1933, & 
then to distribute unions persons not 
ascertainable until the date fixed for 
distribution : — Held : the assessment 
being made in 1923 for taxes payable 
in 1924, the validity of the assessment 
should be determined by reference to 
the Act in force at the dato of the 
assessment. — He McLeod be Windsor 
CORPN., [1926] 3 D. L. it. 89; 67 

O. L. It. 16.- CAN. 

PART VIII. SECT. 1, SUB-SECT. 2. 

5701. Inability of mnrrud Iranian to 
be charged — Married woman living ni 
United Kingdom nr no rate from husband 
— Income from property out oj United 
Kingdom.} — The wife of a professor at 
Cairo University received annually 
a share of income from Canadian 
property, which was held by a body of 
Scottish trustees. Until 1922 she 
lived with her husband in Cairo, & 
accompanied him to England on 
furlough for three months every’ 
summer. During the furlough in 1922 
the state of tier health necessitated her 
removal to a nursing home, where she 
remained throughout the financial 
year 1923 24. The professor returned 
to Cairo at the end of his leave iu 1922, 
visiting this country again the follow- 
ing stmimcr, .For the year 1 923- 2 i the 


trustees were assessed to income tux 
upon the wife’s share of Canadian 
income: — Held : the income whs 

liable to be charged to income tux upon 
tin* wile, A whs not to be denned to 
br the husband’s profits Dkrra r. 
Inland Revest e, 11927] 8. c. 7 if. 
SCOT. 

571 i. /liability of husband to b< 
char gut — Whttlur mnrrud woman 
“ living with tar husband."] Circum- 
stances in which’ lit Id : u wife wrus 
not “living with her husband ” so us 
to iiiuko hei profits assessable A charge- 
able m the husbuml’snaim*. Donovan 
v. Crofts, 11920] I. Jt. 4 77. 1R. 

PART VIII. SECT. 1. SUB-SECT. 4. 

■f. Agreement to operate telegraph 
system —Undertaking by operating com- 
pany to pay ou ning company’s income tax 
on annual payments under agreement .]- — 
Held : such undertaking could not be 
pleaded by the owning co. m answer 
to the Crown’s claim for income tax. — 
K. v. Montreal Telegraph Co. & 
Great North Western Telegraph 
Co. of Canada, [1926] Kxeh. C. Jt. 
79.— CAN. 

PART IX. SECT. 2, SUB-SECT. 2. 

600 i. The hearing — Whether tax- 
payer entitled to be heard.] — In order to 
constitute a valid determination of the 
comr. under Income Tax Assessment 
Act, 1922, g. 21 (1), it is not necessary 
that the taxpayer shall have been 
KQQ 


beard.- Federal Comr. of Taxation 
v. Australian Tehhklated Tile Co. 
Proprietary . Ltd. (192,>). 30 C. L. if. 
119; 31 Aigus L. It. LMh. AUS. 

si. "Determination." J— The word 
“determination” in Income Tax 
Assessment Act, 1922, h 21(1), implies 
a communication oT tin* determina- 
tion to the taxpayer.- 1< epekal Comr. 
or Taxation v. Australian Tkhhk- 
la'ii.d ’Pile Co. J’kopriei ary. Ltd. 
(1926), 30 C L. It. 119; 31 Argus 

ii. K. 21 H AUS. 

PART IX. SECT. 2, SUB-SECT. 3. -B. 

617 i. IV hi n cane may be stated 
JUhtarmg by Hoard <>} Hifcrcts 
not condition /mordent J Garland 
< David) N Sons, 1/u>. r. Inland 
Revenue Comrh., 119201 s. H70 ; 
1 i Tax Cas. 90. SCOT. 

PART IX, SECT. 2, SUB-SECT. 3.— C. 

c i. To compel alteration of assess- 

ment.] — The High Ct. will not, by 
maiulamus or process of a like nature, 
compel the Federal Comr. of Taxation 
to exerciHo the power given him to 
make alteration m, or additions to, 
any assessment, where ho does not 
think that such alternations or additions 
ar*e necessary in order to insure the 
completeness & accuracy of the assess- 
ment. — Ex p. Cakpathia Tin Mining 
Co., L"m. (1924), 36 C. L. It. 552 ; 31 

Argus L. It. 22. — AUS. 
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of which the ct. may adjourn the argument 
on an o!i terms as may be just. 

(2) A case may be set down by either party 
subject to tin* same conditions in all respects 
as cases have heretofore been set down by 
Ihe party at whose instance they have been 
stated— P ractice Note, [ 1920J W. N. 250. 


632c. Setting down case.] — P ractice Note, No. 
632b, ante . 

633a. On appeal against assessment on person 
carrying on non-resident’s regular agency — 
Order for costs made against agent.] — 

Wilcock v. Pinto & Co. (in the name op 
Ktjmmer) (1925), 10 Tax Cas. 415, C. A. 


Part X Penal Provisions. 


642a. Penalties - Power to compound.] — Under 
1 01 8 A< t , h. 222 (1 ), the comrs. may compound 
nn> pen, lilies, which in their opinion have 
been incurred, without any pioceedings to 


enforce such penalties having been taken. — 
A.-G. r. Johnstone (1920), 136 L. T. 31 ; 
10 Tax Cas 758, 


Part XI. — The 

646a. Party chargeable dying insolvent — Super tax 
due in respect of several years — To what 
years appropriation of payments made.] — 7»V 

(’ampbell, Commerc ial Hank of Scotland 
v. CAMPBELL (1923), 10 Tax Cas. 585. 

648. Add. Annotation s : -Apprvd. Whitney v. I. TC 
Cmnrs., 1 1926 1 A. C. 37. Refd. I. K. Comrs. 
r. Pakenliam, I. R. Comrs. r. Longford (1927), 

90 li. .1. K. B. 882. 

649. 1 dd. Annotation : Refd. J. R. Comrs. v. 
Pakenham. I. It. Comrs. v. J^ongford (1927), 

90 li. J. K. 11. SS2. 

654. Add. Annotation* : A* to (I) Refd. Whitney 
v. 1 . 1L Coiiiis., 1 192(5] A. (’. 37. Generally . 
Refd. I. 71. Comrs. o. PaLeiilinm. 1. It. Comrs. 
r. iiongford, 1. It. Comrs. r. Longford, Gas- 
coigne v. J. R. Comrs., 1 1927] 1 K. B. 591. 

661. Add. Citation*: |1920j 2 K. B. 216; 95 
Ji. .1. K. B. 694; J 81 L. T. 699; 11 Tax Cas. 
1SI. 

Add. Annotation : - Refd. I. It. (’onus. r. 
Wright, (1927] 1 K. B. 883. 

662. Add. Citations 131 L. 'J'. 751 ; 10 Tax Cas. 
351. 

662a. — — .] — A co. Inning n sum con- 

sisting of accumulated profits standing to the 
credit of ifs reserve fund A being empowered 


Super Tax. 

so to do by its arts, of assocn., passed resolu- 
tions that its capital should be increased by 
the creation of new shares, & that it was 
desirable to capitalise the sum A make it 
available for distribution among the share- 
holders as capital free from income tax, & 
further resolutions pursuant to which the 
sum was applied in payment up of the new 
shares, which were to be offered to the share- 
holders in projjortion Id their existing shares 
with an option to them either to accept the 
new shares so fully paid up, or to take their 
nominal value in cash. A shareholder having 
accepted the whole of the new slwires offered 
to him as fully paid, was assessed to super 
tax in respect thereof. The Special Comrs. 
having discharged the assessment : — Held : 
so far as the question raised was a matter of 
fact, it was concluded against the revenue 
by the finding of the Comrs., A so far as it 
w as a matter of law, it was concluded against 
the revenue 7>y IJoneh v. Sproule (1887), 12 
App. (’as. 385, Inland Revenue ( y omrs. v. 
Rlott. Inland Revenue Comm. v. Greenwood , 
No, 063, A Inland Revenue Comrs. v. Fisher's 
Fx editors. No. 664, the co. being dominant 
for all purposes, A the shares not bearing the 
character of income. — Inland Revenue 
(’omrs. v. Wright, 11927] 1 lv. B. 333 ; 95 


part x. 


J i. — Lay t mi information— Wilkin 
what time.] Griumml Code, 111*2, 
applies to piosecutioiib under Income 
War Tax Art, 1917 (e. 28). — 11. r. 
Doni.n, |I92.>1 I D. L. It. 11 11 ; [1925 1 
1 (V. \\ . R. 507 ; 43 (’an. film. Cus. 
271 ; 34 Man. I.. It. 597.- CAN. 


J if. - - - — .] — An informs*- 

tlon under Income War Tax Act, 1017 
(c. 2K), h. 8, foi failing to niuko a return 
of income within thirty ilnjs after 
demand made tliorofoi, muht be laid 
w itbin nix month? from the duv or days 
as to which accused it. charged with 
being in default, Criminal Code, h. 1142, 
being applicable thereto.- It. r. 
Mkkiian, 11112ft] 2 I). L. U. 411 ; 
|102.> ] 1 VV. >\ . JR. 819 ; 43 Can. Crim. 
Cos. 32ft.— CAN. 


j iii. liy “person who has not 

made return ”-~II ho is .} — Where on 
being chaigcd for failing to moke a 
rot urn after dcinund made therefor, 
accused satibhes the magistrate that 
he hod made a return when it was fi nd 
due, he l* not a “ persou who has not 


made a roturu ** within Income Wai 
Tax Act, 11H7 (c. 28), s. 8, & is under 
no liability for failing to muko another 
return upon the domain!.— It. r. 
Batikrs, 11925] 1 D. L. It. 720 ; 1 1 02ft] 
1 W . \\ . It. 275 ; 35 Man. L. It. 146.-- 
CAN. 

j iv. Appeal — “ Criminal 

cause .** } — ltesp. having pleaded guilty 
on an information laid for a breach 
of Income War Tax Act, 1917 (c. 28), 
h. 8, the magistrate decided that he 
could impose a lessor penalt y than that 
imposed by sect. 9 (1), Si his deeiHion 
was affirmed on appeal : — Held : 
special leave to appeal to the Supreme 
C't . could not be granted, the proceeding 
being a “ criminal cause •* withiu 
Supreme Ct. Act, s. 36- R. r. Bell, 
! 1 92ft J 2 1). L. K. 67 ; fl92ftj S. C. K. 
59 ; 43 Can. Cnm. Cas. 286.— CAN. 

PART XI. SECT. 3, SUB-SECT. 2. B. 

p i. For payment of death 

dwRcs.] — Testator, who died in 1919 
possessed of large heritable estates, 
directed* his trustees to convey “ as 

590 


soon as convenient after my death 
his heritable estates to bis widow in 
liferent & to oeitaln persons in fee. 
He provided that his trustees should 
Juno “all powers of administration 
competent to a fee-simple proprietor,” 
6c authorised them to sell, lease, or 
feu any parts of the estate. The 
death duties amounted to £34,000, 6c. 
the trustees arranged to pay them by 
sixteen half-yearly instalments. To 
meet these instalments it was necessary 
to sell part of the lands, testator's 
movable estate being insufficient to 
pay the duties. Pending realisation 
of sufficient heritage to meet the death 
duties, w'hioh was not completed till 
1925, the trustees retained the estates 
in their own hands, & paid the free 
annual income to the widow for her 
maintenance. The widow having been 
assessed to super tax upon the basis of 
the assessments made on the whole 
heritage under Schedule A . : — Held : 
she was assessable only on the income 
actually received by her during the 
vear. — Db Robeck v. Inland Revenue 
Comrs., 119271 S. C. 235.— SOOT. 



Vol. XXVIIL— Income Tax. Cases 668a— 674a. 


L. J. K. B. 982 ; 135 L. T. 718 ; 11 Tax Cas. 
181, C. A. ; rcvsg , S. C. siib noni . Inland 
Revenue Oomrs. v, Coke, Same v, Wright, 
[1926] 2 K. B. 240. 

663, Add, Annotations : — Apld. I. R. Oomrs. v . 
Fisher’s Exors., [1920] A. C. 395 ; I. R. 
Comrs. v . Wright (1920), 05 L. J. K. B. 982. 
Retd* Whitmore v, I. R. Comrs. (1925), 10 
Tax Cas. 045 ; Martin v, Lowry, Martin v. 
I. R. Comrs., [1920] 1 K. B. 550; Baker v. 
Archer-Shee, [1927] A. C. 844. 

604. Add, Citations:— [ 1920] A. C. 395; 95 

L. J. K. B. 487 ; 134 L. T. 081 ; 10 Tax 
Cas. 302, H. L. 

Add . Annotations -Folld. Whitmore r. I. R. 
Comrs. (1925), 10 Tax Cas. 045. Apld. I. R. 
Comrs. v, Wright (1920), 95 L. J. K. B. 982. 

664a. •] — A limited co. ap- 

propriated for distribution among its ordinary 
shareholders as a capital bonus £200,000 
undivided profits which had been carried to 
the credit of its reserve account, the amount 
to be applied (1) in subscribing for one 
hundred & fifty £1,000 4 per cent, debentures 
of the co., Ac (2) in paying up in full fifty 
thousand £1 unissued ordinary shares of the 
co. All the ordinary shares were held by one 
of the directors. The debentures, all of 
which were issued to this shareholder, were 
redeemable at one month’s notice by the co. 
at any time, A at one month’s notice by the 
holder after May 25, 1920. On Apr. 10, 
1920, the whole of the £150,000 due on the 
debentures was paid by the co. to the holder, 
interest being waived by him, & the co. 
thereupon borrowed £72,500 from him at 
6 per cent, interest, a liability reduced to 
£33,117 by June 30, 1 920 Held : the de- 

bentures constituted a capital receipt in the 
hands of the shareholder, A he was not 
assessable to supertax for the year 1920-21 
in respect of the amount of the debentures. — 
Whitmore v. Inland Revenue Comrs. 
(1925), 10 Tax Cas. 045. 

665. Add, Annotations: — Refd. I. R. Comrs. v, 

Fisher’s Exors., [1920] A. C. 395 ; 1. R. 

Comrs. v. Wright (1920), 95 L. J. K. B. 982. 

666. For the existing paragraph substitute the 
following paragraph : — 

Distribution of profits — Assets of company 
written up — Loans to directors written off.] — 
A part nership business was converted into 
a limited co. in 1910, practically the whole 
of the shares therein being held by two resps., 
the original partners, who were brothers, & 
were also the governing directors. The 
accounts showed profits of £117,000 for the 
three years ending Dec. 1919, but no divi- 
dends were declared or paid. The co., having 
power to lend money, granted loans amount - 
ing to £283,000 to resps. at 6 per cent, interest, 
against which the capital assets were in- 
creased in value by £220,000 & profits drawn 
upon to the extent of £57,000. The actual 
cash lent was mainly provided by a bank 
overdraft. At a later date resps. duly passed 
resolutions purporting to cancel the debt of 
£283,000 by writing it off against the general 
reserve fund. Resps. having been assessed 


to super tax upon £283,000 : — Held : (1) the 
loans were genuine loans, which gave rise to 
no liability to super tax, even if cancelled, 
except as to the £57,000 taken from profit As 
loss account ; (2) the purported releaso of 
the debt was wholly invalid & ineffectual, As 
resps. remained liable to the co. to repay the 
whole amount of the £283,000 but were not 
liable for any super tax ill croon.— -H all v. 
Inland Revenue Comrs. (1920), 135 L. T. 
759; 11 Tax Cas. 24, C. A. 

668. Add, Citations :— 95 L. J. K. IL 405 ; 42 
T. L. R. 239 ; 70 Sol. Jo. 300 ; 10 Tax Cas. 
235. 

Add, Annotation : — Dbtd. T. R. Conn's, v, 
Rakenharn, I. R. Oomrs. v, Longford, I. It. 
Comrs. v. l^ongford, Gascoigne v, 1. R. Comrs., 
LI 927] l K. B. 591. 

671a. Loans to controlling shareholder of private 
company — No dividends declared.] — Applt. 
was the eont rolling shareholder of live 
private limited cos. From time to time he 
withdrew from the business of each of the 
cos. sums which he used to finance the pur- 
chase in his own name of premises to bo 
occupied by himself trading as a linn. The 
sums so withdrawn were described in tho 
cos.’ accounts as “loans” to applt. trading 
as such firm. Each of the eos. had power to 
advance money on loan, with or without 
security, but, while in some eases the loans 
shown in the accounts to ha\e been made to 
applt. were subsequently nppro\ed formally 
in general meeting, no previous formal 
authorisation was given for any of the loans. 
The loans were not. secured by any document , 
Ao no provision was made as to repayment or 
interest thereon. None of the cos. ever 
declared a dividend for any of the years 
material to the case. The Special Comrs. 
decided that the loans in question had not 
been made' in the course of the businesses 
carried on by the cos., A: that they were not 
genuine loans but eonstitut cd income of applt . 
for the purposes of super tax : Held : there 
was ample evidence* heron' Hie Comrs. to 
support their conclusion of fact. Jac'Ohh v. 
Inland Revenue Comrs. (1925), 10 Tax 
Cas. 1. 

672. Add. Citation : 134 L. T. 408. 

672a. Arrears of Interest received by purchaser of 
bonds.] Where a taxpayer purchases hearer 
bonds, on which the interest for several years 
is in arrear. A: his purchase confers upon him 
tho right, to the arrears, \ several years’ 
arrears are subsequently paid to him in one 
sum, the whole of that sum forms lor tho 
purpose of super tax, under 1918 Act, 
s. 5 (3) (r), part of his income for the year in 
which payment was received. Leigh v. 
Inland Revenue Comrs. (1927), 90 L. J. 
K. IL 853 ; 137 L. T. 303 ; 43 T. L. R. 528. 

673. Add. Citation :— 135 L. T. 272. 

674a. Annual value of family mansion occupied 
under will.] — Held : the occupant of a family 
mansion, under tho terms of a will by which 
trustees were given general powers ot manage- 
ment of the real (‘state & a discretion to 
admit to the mansion the present occupant 


PART XI., SECT. 3, SUB-SECT. 2.— C. 

*p. Income received by settlor vender 
voluntary settlement — Deductions — Out- 
goings by trustees. ] — Held : only tho 


free Income paid over to the act t lor 
after payment of tho outfiroiners by the 
truHteea, with the appropriate addition 
for Income tax, was his income for 
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supertax purposes. — I nlano Revenue 
Comkb. v. Hamilton (Loud) of 
r (1926), 10 Tux CttH. 406.— 

SCOT. 



Cases 674a — 697. 
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or certain members of his family during liis 
lifetime, must be regarded as being in 
occupation under the will, & the profits & 
gains representing the annual value of the 
house formed part of his income for purposes 
of super tax.- Tollkmaciik r. Inland 
Revenue Comiih. (1926), 90 L. ,1. I\. B. 700; 
120 L. T. 41 4 ; 42 T. L. R. 58; 11 Tax Cas. 
277. 

674b. Difference between net Schedule A. assess- | 
ment & reduced rental paid under lease.] — < 

Resp. negotiated for a lease of a house at a , 
l ent of £125 per annum , but it was eventually i 
agreed flint if resp. would pay £G83, which j 
was necessary to put the jj remises in a lit ] 
state for habitation, a lease would be granted 
at a rent of £25 per aymum . The sum of 
£082 was paid before the execution of the i 
lease. The circumstances in which the rent | 
was fixed at £25 per arntum were not sot out 
in the lease*, which was for a term of seven i 
years, shortly afterwards extended for another j 
year in eonsideration of resp. contributing | 
£141 towards further repairs, but it was | 
agreed therein that the rent under any new 
lease should be* £140 per annum : — Held : the 
sums paid by res]), for repairs at the beginning ( 
of bis tenancy were capital expenditure, & 
the difference between the net Schedule A. 
assessment on the house ek the re»nt of £25 
actually paid unde*r the* lease formed part, 
of his total income* for super tax purposes. 
Inland Hevenue Comhh. v. Faimun (1920), 

10 Tax (’as. 005. i 


680. Add. Annotation : — Retd. Hartland v. Dig- 
gines, [1926] A. C. 289. 

683. Add. Annotation : — Refd. T. R. (Vrnirs. r. 
Pnkenham, 1. R. (’ornrs. i\ .Longford, I. R. 

•s. v. J^ongford, Gase*oigne r. I. R. (Yunrs., 
[1927 J 1 K. B. 591. 

685. Add. Annotation : — Generally . Refd. I. R. 
(’ornrs. v. Pakenham, I. R. (’omrs. v. Longford 
(1927), 90 L. J. K. B. 882. 

691a. - — Or settlement^ — AMiere 

trustees of a settlement set apart cei*tain 
sums annually fe>r the maintenance* of an 
infant beneficiary & allow the balance of the 
income* to accumulate*, the* income that is 
being accumulated is “ recei\ able ” by the 
liilant within 1918 Ae*t, s. 5 (2) (c), A he is 
liable* to be* asse*sse»ei to supe*r tax in respect 
e>f it. But representative* assessments to 
super tax cannot be made upem the trustees 
or the* guardian of the* infant beneficiary, 
eit he*r in respect of the actual total income 
of the* infant, or in respect of a tot a 1 income 
limited, as regards the* particular lniste»e or 
guardian, te) that income with which the 
trust or guardianship is concerned'* — Inland 
Revenue (’omr.s. r. Pakkniiam, Inland 

REVENUE (’OMRS. v. LONOFORD ((’OFNTEsS) 

(1927), 96 L. J. K. B. 882 ; 42 T. L. R. 825, 

(’. A. 

697. Add. Annotations : — Refd. Whitney v. I. R. 
( ornrs., ( 1 926 J A. 27; I. 11. Comrs. r. 
Pakenham. I. R. (’ornrs. r. Longford (1927). 
96 L. .1. K. B. 882. 


PART XI. SECT. 3, SUB-SECT. 3. A. 

tit. Lnmn twin fund to rdirma 
nartnir. ) One e>f tin* partners of n 
ilrm having retires!, flit* pint unship 
llUHlnt'Hh WUH oou( limeel b\ llie ICtlialll- 
jug parhieTs, A tin redoing partun 
lvci'iinl .CI.MIO “ ill full sat Jsfuct jou of 
his whole share A mte n*Ht m the profits 
of the year euirent at t he date of 
dissolution of tin* original pint unship.*’ 


A it was further provided th.it theri 
should l><* paid to him <|iiaitorl.\ “ oul 
of tl»e future piotits of the business ’ 
sums amounting t <» CaOo lor the Ill's! 
> ear, A diminishing gradually In Ltd 
foi the fifth a ear: Ut Id : (I) tin 

Cl. .*00 was not a whan ol t lie profits 
of the film, but file puce 01 considei.i- 
tJon paid lot a discharge bv tile 
retiring partner of his claim to partici- 


pate’ in the profit a of t lie* firm piior to 
his retirement, Ac the agreement did 
not u fleet the ascertainment of their 
him re of the profits up to that date : 
(*2) the quarterly payments “ out of 
t ho future piotits ” did fall to bo taken 
into account in estimating their profits 
after that date . — Jin hkiu oki> r. 
iMitNJi IllIVKNl n CeiMlW.. |l02t] S. C. 
(>M) ; 10 Tax (’as. OSH SCOT. 
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Vol. XXVIIL— Cases 44—87. 


INDUSTRIAL, 


PROVIDENT AND SIMILAR SOCIETIES. 


44. 

45. 


Part V. — Membership. 


Add . Annotation : — As to (1) Overd. Biddulpli 
& District Agricultural Soc. v. Agricultural 
Wholesale Soc., [1927] A. C. 70. 

Add. Citation : — ajfd. sub nom. Biddulfh & 


District Agricultural Society v. Agri- 
cultural Wholesale Society, ri927] A. O. 
76; 95 L. J. Oh. 570; 180 L. T. 103; 42 
T. L. II. 701, H. Li. 


Part VII. — Disputes. 

57. Add. Annotation: — As to (2) Held. Biddulph & Dist rict Agricultural Soc. v. Agricultural Whole- 
sale Soc., (1927] A. O. 70. 


PART VI. SECT. 2. 

•f. Power to borrow — Restricted by 
rules .] — Where the rules of a society 
registered under Industrial Sc Provident 
Sooietles Act, 1908, which has no 
implied power to borrow monoy, 
authorise only borrowing by taking 
deposits or on bonds, borrowing by 
means of debentures is unauthorised 
& ultra vires. — Sadder v. Auckland 
Co-operative Society, Ltd., [1926] 
N. Z. L. K. 84.— N.Z. 

■k. Duty of lender.]— A person 

proposing to lend money to a society 


I registered under Industrial Sc 1 *ro vident 
Societies Aot, 1908, must satisfy him- 
self as to its power to borrow, 6c must 
seo that the loan which ho is about to 
make is within the limits of that power. 
— Sadler v. Auckland Co-operative 
Society, Ltd., [1 920 J N. Z. L. R. 
84.— N.Z. 

sm. Power to lend— Rural (Tcditi 
society.] — A rural credits society in- 
corporated under Rural Credits Act, 
C. A., 1924 (o. 173), lias no power to 
lend money directly, but merely power 
to guarantee Joann, & a loan made by 


the society cannot give it a lion or 
c bulge under the Aot. - Rorlin Rural 
Credits Society r. New ion, [1927] 
1 J). \i. R. 195: 39 Man h. It. 117 ; 
f 1929] 3 W. \\. It. 599.— CAN. 

PART X. SECT. 1, SUB-SECT. 1. 

»p. {'ana Nation of registry .] — The ot. 
will make an order to wind up a society 
registered under 189.: Act, not with- 
standing the cancellation of the 
registry undor sort. 9 of that Act. 
- lie Casit.kpomek Co-operative 
Hocie n , | J 9291 1. it. 23 S. IR. 


J.8. 
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INFANTS AND CHILDREN. 

Part III. — Civil and Legal Capacity and Disabilities. 

62. Add . Annotation : Refd. He Jj. A. & 1$. F. M., Official Receiver v. The Debtors (1920), 95 

L. J. Ch. 258. 


Part V. — Contracts. 


194. Add. Annotation : —Refd. Skipp v. Kelly 
(1920), 42 T. Jj. U. 258. 

209. Add. Annotation : Refd. Pontypridd Union 
(irdns. v. Di cw (1920), 90 ,J. P. 109. 


210. Add. Annotation : — Consd. Pontypridd Grdns. 

v. Drew (1920), 95 L. J. K. B. 1030. 

347. Add. Citations 95 B. J. Ch. 258 ; [1920] B. 
A C. It. 19. 


Part VI. — Misrepresentation as to Age. 


373. Add. Annotations Refd. lie B. A. & 
B. F. M., Official Receiver v. The Debtors 


(1920), 95 L. J. Ch. 258. Mentd. He Blanover 
S. K, [1920] Ch. 020. 


557. Add. Annotation : 
1 1920 1 P. 185. 


Part VIII. — Property. 

Refd. The Fageincs, j 666. Add. Annotation : (Jencrally. Refd. Republica 

de Guatemala v. Nunez, [1927] 1 K. B. 0(>9. 


Part XI. -Care 

1156a. - - - The welfare of a child is the para- 

mount. consul (‘ration guiding the ct. in 
making an order as to its custody. But it 
is not the only consideration. A: the next 
consideration is the right of a parent, par- 
ticularly of a parent whose conduct has not 
been impeached. A: effect will be gi\on to a 


and Custody. 

parent's right & desire for the custody of his 
child where the welfare of that child does not 
require a contrary decision. — He Thain, 
Thatn v. Taylor, [19201 Ch. 070; 95 

U. J. Ch. 292; 135 B. T. 99; 70 Sol. Jo. 
031 , <\ A. 


PART V. SECT. 3. | 

k. On appeal, 28 Man. L R. 220. 

PART V. SECT. 4. SUB-SECT. 3. , 

b. On apptal, l. r > O. L. It. 53. j 

PART VI. SECT. 2. SUB-SECT. 2. 

376 iii. .J W here an infant ha*' 
obtained an udAantuge l>> falsely 
.stating himself to be of lull age. enniti 
will rent ore his illgotten gniiiH A: release i 
the party deooRod from obligations 
or nets in law induced bv the fraud. — , 
lit'MAH (iAMUNAM* SlM.H V. MAI1A- 1 
ha.) \u Sir Ramehiiw\h Singh Baiia- i 
IH’H (1027), 1. Jj. H. (5 Put. 388. - IND. 

PART VII. SECT. 1. ) 

sf. General rah.]- An infant in liable 
for his torts of till kinds, & the tender- 
ness of his ago is immaterial, except 
when the act ion is founded on maliee 
or want of cart*. — Oontinkvtu. 
(JCVRVVTV COUPS. OK CANADA, IjTI). 

r Mark (B c\>, [11)26] 1 I>. b. It. 707 : 
110215] 3 W. W. R. 428.— CAN. 


381 i. Tort indtpauUnl of coni) act - 
Infant habit. | \n inlant who soils 
goods. of which he is m possession 
under a lien agreement. is liable in 
damages for tho com orsion, since it is 
not a wrong eonnectcd with tlie 
contract. McCvllim r. Ukctivk 
(A lta ), |102«| 1 A\. \Y. It. 137 — CAN. 

q i. — .] — A father, who negligently 
left a shot gun 8: shells where they were 
accessible to Ins eleven -year-old son : 
- Held ; liable in damages to infunt 
pltf., who was injured by the discharge 
of tho gun in tho hands of tho son. 
The fact that tho mother of pltf. might 
have prevented tho accident did not 
prevent reoo\cry against the father Ac 
son by pltf. — B lack v. Hfxtkr, [1925] 
4 D. L. It. 285 ; [1025] 3 W. W. 11. 
303. - CAN. 

PART X. SECT. 1, SUB-SECT. 2. -A. 

sk. Agreement bv third party to main- 
tain infant .) — Whore auy person has 
expressly or impliedly undertaken to 
pav for tho maintenance of a child, 
neither the child himself, nor, if he is 

594 


dead, his estato is liable for such main- 
teimnee. — M cGuinkss r. McGuinkbs, 
11025] N. Z. Ij. It. 456.- N.Z. 

PART X. SECT. 1, SUB-SECT. 2.— 
H. (o). 

934 1. One fund svppU merit ary to 
at In r liesort had to primary fund first. 1 
— f Testator directed that sums of 
£3,000 should bo invested A’ held for 
each of his children. A should bo paid 
over to each of them at the age of 
twenty-five, Ar empowered Ills trustees, 
for marriage or equipment in business, 
to pay to a child, although not yet of 
that ago, any portion of that sum. 
The residue of his estate he left in 
liferent to liis wife & in foe to his 
eliililreii equally. Jn a question as to 
w hot her t he wife's liferent or the income 
of the children's legacies was liable 
prirno loco tor tho cost of maintaining 
&r educating the children Held : as 
the children were vested in separate 
estate, the cost of their maintenance A: 
education fell to be met in tho first 
place out of the income of that estate. — 



Vol. XXVm.— Infants. Cases 1548—2196. 


Part XIV. — Legal Proceedings. 


1548. Add. Annotation : — Mentd. York Glass Co. 
v. Jubb (1925), 134 G. T. 30. 

1563a. .] — Practice Note, [1920] 

W. N. 8. 

1695. Add. Annotation : — Mentd. Bennett v. White- 
head, L192C] 2 K. B. 380. 


! 1698. Add. Annotation : — Mentd. Bennett v. 
; Whit clioad, [1920 J 2 K. B. 380. 

1751. Add. Annotation : Refd. fluxion's lVtn. 
t (1927). 13 T. G. H. 059. 


Part XV. Wards of Court. 


2027. Add. Annotation : — Apld. Greemvax 
(1927), 41 T. G. It. 121. 


\ _(j | 2030. Add. Annotation : .Is to (I) Refd. Ur 
j Gain nil, 1 on r. Lam on ( 1 927 ), 13 X. G. IG 

711. 


Part XVII. — Protection of Infants. 

2196. Add. Citation : 28 Cox, C. C. 13. 


TCku’h Thuktekh r. Ki,u. 11927] S (' 
52.- -SCOT. 

PART XI. SECT. 1. 
srn. Jurisdiction of Supreme Court 
Of Ontario -('hild adopted by defendant 
under Adoption Act, 1921 — hJffict of 
order of county court judge. 1 -Cbl.bl.N 
i\ Kkmj', [1925] 4 D. L. 11. 579. CAN. 

PART XI. SECT. 4, SUB-SECT. 1. 


PART XI. SECT. 7, SUB-SECT. 2. A. 

1221 i. Infant to he trud from 
improper restraint.]- The am 11 ofhalnat 
corpus 1 h t he proper remedy of a mol her 
who w'lslieN to regain possession of In r 
child illegally kept or detained from hei. 
- HIKVUNHON V. FLORA NT. I 1925 | I 
1>. L. 11. 530 ; f 1 92.* | s 1C .*..52. 
affd., T1927I A.C. 211 . 911 I\<* 1 ; 

l ‘Mi L. T. 2t>.» ; 13 T. L. IS. 0. CAN. 


1154 iv. | —tii Yorwi, [1920J 

1 1>. L. R. fill . 5S \ S. If 972. 

CAN. 

PART XI. SECT. 4, SUB-SECT. 2. - A. 

aa i. — — .] —A ful her will not be 
deprives! of the custody of his children, 
mcrolv heeuuse his wife prefers to Inc 
awav from him. lie Gkyi, 1 1 92. > | 1 
I*. L. If. 381.- CAN. 

aa ii. S 1\ M r. M, 11920| S. C. 
77S. SCOT. 

aa iii. . I A futlier ims an in- 

alicnnhlc right tf> the custody of lus 
minor son, miles*, there are over- 
whelming eiieunist n nees to the eon 
lrar\.- Alibi L Azi/, Khvx r S win 
Khan tl92«), 1 L li 19 Ml 332. 
IND. 

PART XI. SECT. 4, SUB-SECT. 2. - G. 

o. Jiiestl.. i 1 92a] 1 I). L. If. 71.1 , i 
1 1 92.i J 1 W. W. 11. 378 . 19 .Susk. L. if 
217. 

PART XI. SECT. 4, SUB-SECT. 3. A. 

sp. Child handed to fat fur d’ in 
at study of faihtr's relations. J -A wife, 
living apart from her husband, met 
him in the street, placed the younger 
child of the marriage, a girl aged live 
inon Mis \r at that time in a delicate 
state of health, in his amir, Ac left the 
ehild with him. The mother made no 
inquiries as to the provision which the j 
father was able to make for its cure, 
nor did she afterwards make any I 
inquiries as to its welfure. The father i 
having died, the mother brought an J 
action for delivery of the child against ' 
relatives of the father, in whose care 
the child had been placed by him. i 
Circumstances in which the ct. ordered 
delivery of the cliild to the mother. 
Semble : the mother had not aban- 
doned the child within Custody of 
Children Act, 1891 (c. 3 ).— M'Lkax 
v. Hardie, [1927 J S. C. 344. —SCOT. 


I PART XI. SECT. 7, SUB-SECT. 2. 

B. <e). 

1239 i. A aw.] The parents of a 
child placed ii m 1 he care of n nurse 
employed at an hospital short! v after 
ils birth. The parents then had no 
1 home of their own, Ar were in nooi 
circumstances, the mother was blind, 

I A' tin* fathei’s sight sermuslv impaired. 
| When the child w'as about t hrei jeais 
| old, the patents had a home of then 
own, A though the child was well 
treated at the hospital the parents did 
' not have flee access to him, A* were 
i losing touch with him : lhld • the 
fluid should be handed over 1 o tin 
! father. Jir IfniiKiw (1923;, 19 las. 

. L. It. 11.— A US. 


PART XII. SECT. 1, SUB-SECT. 2. 

k i. \ ot iiittrjmd u ith KJfttt 

of Child If tljart Itl.C. /,1921b ;{(>). 
vs 2, IMi.J fit SlvVLESKI. 1*01*11 IM / i 
libit i KAMI (Man ), 119201 3 \\ \\ If. 

217 , 10 Cun ('run. ('as 3 S3 CAN. 


PART XIII. SECT. 5, SUB-SECT. I. 

B - i 

■t. A ot infant ha a no mtertsl in 
propertu of vtidmdid M darshara 
family. j — GiiAKin-t i.-Lah t Kiiai.vk i 
Sinoh (1903), 19 T L K J 1 7. 9 C 

IND. 


PART XIV. SECT. 1, SUB-SECT. 1. j 

•w. Consent or authority of next friend 
of infant plaintiff — \eeessify for.\ , 
ItYv.v v. Tkahk (Alta ), [ 1 920 J 1 

W. W. It. 772. - CAN. 


PART XIV. SECT. 1, SUB-SECT. 10. 

b. (d). ; 

h. Rcvsd. t 4 A. It. 449. 

»y. Applications as to properly.] —On | 
applications respecting the property 
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or infants costs must in kept down K: 
the cheapest 4 k' most expeditious pro- 
cedure adopted. Where there iH a 
choice as to the maimer of procedure 
\ the nmn* expensive procedure Ih 
( liken, tin* sole, can recover only those 
costs which would have been allowed 
him had 1 he* cheaper procedure been 
followed. — Jim ai. Tkiiht Co. r 
IJonha LL, 1 1 925 | 3 I). b. Ii 111; |I92:»1 
2 W. W. Jt. 193 . J 9 Nash. L. li. 513. 
CAN. 


PART XIV. SECT. 2. SUB-SECT. 2. 

B. (b). 

1856 i. / 'on 1 r lo const nf 77* dirrtt | 

K 1 M \U <« VM. V\ AMI Si Noll r !M Ml \- 
K\.l\ll MU ItMIIMlWMC iM N < « 1 1 It VII \ 
lit lb No I9|l, l, pod 

PART XIV. SECT. 2, SUB-SECT. 7. A. 

1916 1 . II hut hand 01 eti/lnsioii 

can lit alhgtd | A suit l>\ a mmol to 
set aside a (onsent decree, on the 
allegation tliat a I rand was practised 
not on the et but on himself, is iiiuiri- 
t a uia tile. 

It is the dut,v of a guardian ad hltm 
to he as vigilant in guarding the 
ml dost s of flic minor as he would In* 
t \pe< ted to be if his own lht( rests 
wen involved, \ tin et will oidmarilv 
relieve the minor trom I he cllcef ol a 
( onsent deeiec A give Inin an oppor- 
tune V to de lend t he suit , li t he guaidtan 
did no more I lain put Ins signal lire ft* 
a petition of (ompromise without 
eoiisuleiing bn himself the question 
ol benefit to (he mmol But tin <t 
will not allow a minor to avoid a 
consent dec ice, it, in tin circumstances, 
it eonsldeis that 1 he m 1 1 lenient was for 
the benefit ot the minor Ki’MAU 
(i.VNHAN VNI* SINOII l\ M A II \ It \.l A II SlH 
ft VVll.rtHWAll Si NO 1 1 hUIAloTlC (1927), 
i. L. ii 6 Rut 3SS IND. 

g i. - — Ntgh genre of guardian ad 
litem.] — “ Gross negligence," which 
may bo interpreted us culpublo neglect 
of the interests of a minor deft., on 
the part of Jus guard lun ad litem wull 
entitle the minor to the avoidance of 
proceedings taken against him. The 
negligence must be such negligence as 
leads to the loss of a right which, if 
the suit had been defended with duo 
care, must, have been successfully 
ahHerted. — B um Raj v. Ram Sarui* 
(1925). 1. L. K. 48 All. 41. - IND. 



Cases 14-408. 
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INJUNCTION. 

Part II. — Jurisdiction. 


14. Add. Annotation: — Aft to (1) Retd. Price v. 
Corpn. D’Energie Do Montmagny, D927] 
A. 303. 

20. Add. Annotation: — Apld. Rex Co. & Rex 
Research Oorpn. v. Muirliead & Comptroller- 
General of Patents (1920), 44 R. P. O. 38. 

28. Add. Annotation: — Mentd. North Shipping 
Co. v. Rank (1926), 43 T. L. R. 82. 


89. Add. Annotation : — Held. Hughes v. S&tchell 
(1925), 134 L. T. 93. 

40. Add. Annotation : — Reid. Preston v. Raphael 
Tuck, [1926] Ch. 667. 

47. Add. Annotation: — Reid. Salisbury & Ford- 
ingbridge District Drainage Board v. Southern 
Tanning Co. (1920), Ltd., [1927] 2 K. B. 566. 


Part III. — Interlocutory Injunctions. 

177. Add. Annotation : — Folld. Wall v . Exchange Investment Corpn., [1926] Ch. 143. 


Part IV. — Perpetual Injunctions. 

206. Add. Annotation : — Mentd. Attwood v. Llay Main Collieries, [1926] Ch. 444. 


Part V. — Mandatory Injunctions. 

267. Add. Annotation : — Mentd. Colion v. Itoche I 270. Add. Annotation : — As to (I) Consd. Howard- 
< 1 1)20), 05 L. J. K. Ii. 045. I Flanders v. Maldon Corpn. (1026), 135 L. T. 6. 


Part VI. — Injunction quia timet. 

316. Add. Annotation: — Mentd. Attwood v. Llay Main Collieries, [1926] Ch. 444. 


Part VII. — Damages in lieu of or in addition to Injunction. 


870. Add. Annotation:- Mentd. Light v. West, 
[1026] 2 K. B. 238. 

888. Add . Annotation: — Reid. Bhagclmnd Dag- 
dusa Gujrathi v. Secretary of State for India 
in Council (1927), 43 T. L. R. 617. 


401. Add. Annotation: — Consd. Rely-A-Bell 
Burglar & Fire Alarm Co. v. Eisler, [1926] Oh. 
009. 

408. Add. Annotation: — As to (1) Reid. Horton's 
Estate v . Beattie (1926), 42 T. L. R. 701. 


PART II. SECT. 1. 

sa. General rule. ]~ The discretionary 
power to grant an injunction must In* 
exercised reasonably & In harmony 
with well-established principles.- - 
Pratt v. Sctikvkok (Sask.), [1926] 4 
1). L. It. 1109 ; [19261 3 W. W. K. 
657. — CAN. 

PART III. SECT. 1, SUB-SECT. 2.— B. 

k L .1 — Pratt v. Soheveck 

(Sask.), [1926] 4 1). L. R. U69 ; [1926] 
3 W. W. H. 667.— CAN. 


PART V. SECT. 2. 

840 ii. To entitle 

{ dtf. to a mandatory Injunction on an 
nterlocutory application he most make 
out a strong p~im& facie case to the 
right which he asserts Sc for active 
interference by the ct. If his right Is 
reasonably clear, & particularly if 
there exists an urgent Sc paramount 
necessity for the injunction to order 
to prevent serious damage to pltf., the 
injunction will issue before trial. — 
Pratt t>. Scheveck (Saak.), [1926] 4 
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I). I,. It. 1169 ; [1926] 3 W. W. R. 657. 
—CAN. 

PART V. SECT. 4. 

267 ii. .1 — Mandatory injunction 

refused, where the injury complained 
of was capable of being compensated 
by a small money payment. Sc it would 
be oppressive to grant a mandatory 
injunction. — Carpet Import Co., Ltd. 
v. Heath Sc Co., Ltd., [1927] N. 2. L. R. 
37.— N.Z. 




Vol. XXVin.— Injunction. Cases 668— 929a. 


Part VIII. — Effect of Conduct of Parties. 


568. Add Annotation : — Consd. Marb4 v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 


572. Add. Annotation : — Consd. Marbd t». George 
Edwardes (Daly’s Theatre) (1927), 90 L. J. 
K. B. 980. 


Part IX. — Against whom Injunction may be Granted. 

585a. Public official.] — Rex Co. & Rex Research I 608. Add. Annotation Reid. The Jupiter (1927), 
CORPN. V . MUIRHKAP & COMPTROLLER- 187 L. T. 888. 

Generai, op Patents, No. 842a, post. I 


Part X. — Matters in respect of which Injunction may be 

Granted. 


649. Add. Annotation Consd. Re Wait, 1 1927 ] 1 
Oh. 600. 

674. Add. Annotations : — Mentd. Lord Strath cona 

S.S. Co. v. Dominion Coal Co., 11926] A. O. 
108; Price v. Corpn. D’Energie De Mont- 
magny, |I927] A. C. 303. 

675. Add. Annotation -Refd. Torbay Hotel v* 
Jenkins, [1927] 2 Ch. 225. 

677a. * .] — Where a breach of a restrictive 

covenant causes substantial damage the* et. 
has no discretion to award damages in lieu 
of a mandatory injunction. This rule applies 
whether the covenant is broken by the 
original covenantor, or by an assignee with 
notice. — ACHlLLl v. Tovkll, [1927J 2 Ch. 
243 ; 96 L. J. Ch. 498 ; 187 L. T. 805 ; 71 
Sol. Jo. 745. 

706. Add. Annotations : — Refd. Lord Strathcona 

S.S. Co. v. Dominion Coal Co., [1920] A. C. 
108 ; Rely-A-Bell Burglar & Eire Alarm Co. 
v. Eisler, [1926] Ch. 009; Re Wait, [1927J 
1 Ch. 606. 

713. Add. Annotation : — Refd. Ixird Strathcona 

S.S. Co. v. Dominion Coal Co., [1920] A. C. 
108. 

716. Add. Annotation : — Folld. Rely-A-Bell Burg- 
lar & Fire Alarm Co. v. Eisler, [1920] Ch. 009. 
720. Add. Annotation: — Apprvd. Lord Strathcona 

S.S. Co. v. Dominion Coal Co., [1920] A. C. 
108. 

724. Add. Citations 95 L. J. P. C. 71 ; 134 

L. T. 227; 31 Com. Cas. 80; 10 Asp. 

M. L. C. 585. 


A dd. Annotations Distd. Out ario .! ockey Club 
v. McBride*. [1927] A. C. 910. Mentd. Torbay 
Hotels v. Jenkins, [1927 1 2 Ch. 225. 

735. Add. Annotation : Refd. Relink c r. Bede 
Shipping Co., [1927J 1 K. B. 019. 

750. Add. Annotation : Consd. A.-G. v. County of 
London Electric Supply Co., |1920| Cli. 542. 

755. Add. Annotation Consd. Salisbury Ac Eord- 
ingbridge Distiict Drainag<* Board r. Southern 
Tanning Co. (1920), Ltd.. 1927 | 2 K. B. 500. 

785. Add. Annotation Refd. R. r. Grain, K.r p. 
Wandsworth Grdns., [J927| 2 K. B. 205. 

829. Add. Annotation : Refd. Put small r. Tavlor, 
L1927j 1 K. B. 037. 

842a. Against public official.]— Where a pub- 

lic officer, e.y., the Comptroller-General of 
Patents, claims the right to disclose informa- 
tion to the public which pltf. in an action is 
primd Jacie entitled to withhold from pub- 
licity, it is proper to restrain that public 
official from taking a step which would result 
in that information being disclosed.- Rex 
Co. & Rex Research Corpn. v. Muihhkao 
& ( ’omptrollkr-Gknkral of Patents ( 1 920), 
90L.J.Ch. 121; 130 L. T. 508 ; 44 R. P.C.38. 

852. Add. Annotation : — Mentd. Lowther v. 
Harris, 11927] 1 K. B. 393. 

929a. Publication by newspaper —Commenting on 
matters in dlspute.J- -Building v. Morei. 
Brothers, Cobbett & Sons, Ltd. (1888), 4 
T. L. R. 198. 


PART X. SECT. 2, SUB-SECT. 3.— A. 

si. Enforcement of agreement to deliver 
produce to company.}-— By the arts. of 
aasocn. of a oo. p whose business was 
to market the fruit grown by its 
members, it was provided that each 


member should deliver to the co. 
ninety-flvo per cent, of his fruit 
immediately after each variety 
thereof should be ready, suitable & 
fit for harvesting or picking but not 
later than a certain date in each year : 
— Held : the obligation imposed on 


each member of the co. was not one in 
respect of which the ct. should at the 
instance of the ro. grunt an injunction. 
— Pakknham IIpi»kr Fruit Co.. Liu. 
v. Crosby, [1925] V. L. It. 27 ; 35 

C. L. It. 380 ; 31 Argus L. It. 13. - 
AUS. 
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Part XI. — Procedure. 


1000. ldd 1 nnotation - — Refd. SalisbuiA & Fold 
lni'bndge Jhstue t Diainatf* Boaidi Southern 
r I .inning <o (1920) Ltd , [10271 2 K B 
500 


1028. Add \nnotation Is to (1 ) Refd. f .itton i 
Ashwe 11 A ISfsbit (1027), 44 T L It 130 


1058. Add Annotation — Mentd. Faiey v Cooper, 
[1927] 2KB 384 

1134. Add Annotation — Refd. Sharp & Dolime 
Inc ? Boot^ Puu Plug Co (1927), 44 
R P C 307 

1216. Add Annotation : — Refd. Horton’s Estate v, 
Beattie (1926), 42 T. L R. 701. 


of Injunction and Remedies Therefor. 

Refd. Bovcc i Morns Alotois (1927), 44 R P C 105 

Part XIV. — Costs. 

Refd. Donald Campbell i Poll lk |1927|A ( 732 


Part XII. -Breach 

1346. Add Annotation 


1540 \dd 1 n notation 


PART XI SECT 1, SUB-SECT 1 A 
b Jx i si/ - A It 22b 


PART XI SECT 2. SUB-SECT 2 

sp 1 luuihlj Huu.no onto ajuilahle 
mini ill Imum ti ni giante d ID mis 
mii i W mil LI ) 2 b | 1 1) J 1 ) 

a flu I M2 | I I) I K (>() »7 

O L li 17J CAN 

st llnni u nun mtntssi 

Urirmn ) 1 Itf liming a unit tntircsM 

tirnmn is not iKMhsimh d< Itamd 
from maintaining tm ml ion foi 
injunction Mmwiui /vmindvki \ 
( o I id < 1 am Kan vi siNcm In o 


lMiu v sviia (l‘)2j), 1 D U o l’at 80 

— IND 


PART XI SECT 2, SUB-SECT 7 

1083 i l hi apid nation \ eussdj/ 
f »r full (huloiuri of /ads 1 ^ armik 

) \ AltMir , LI 02 >J 2 J) 1 It 1 21 u — 

CAN 


PART XI SECT 3, SUB-SECT 1 

d I s 1 I > \ \ II>M> V \ \ AM Ol \ I II 

I I IIM1N \I I ilt VI N ( o I \oitrn 
\\ I 1 lt\ ]HtJ IK IV ( O \ \ V\( Ol M K 

II vi »u>i it ( OMita ( 102 >) i » It C K 
ill CAN 


PART XIV SECT 5 

sx / a rat ion on Supreme Court scale ] 
— Ju an action in the Supieim Ct of 
Ontano for an injunction reclaming 
deft fiom carrying on oi being- con 
ccimd in am busmebs similar to that 
of pltfs in whose busmens he bad been 
employed A. foi damages unspecified 
as tc amount, the judge granted the 
injunction sought but awarded no 
damages lie drrccted that pltfs’ 
tests. should be paid by cleft , but did 
not give anv special direction ab to the 
scab of costs — Held pltfb were 

entitled to costs on tin Supremo Ct 
scale -Dominion Loonr Li \i Co i 
Manuil 1192H t D L It 12b, o7 
U L It 81. -CAN 
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Vol. XXIX.— Cases 3—201. 

INNS AND INNKEEPERS. 

Part I. — In General. 

3. Add. Annotation : — Refd. I Jordon v. Brooke- i wore not entitled because.” read “ (2) defts. 

J [itching, [1027 1 2 K. li. 237. | were not ont.it It'd to roly on Innkeepers 

40. In the “ Held ” paragraph for “ (2) dofts. I Inability Art, 1S(>3 (o. t), s. 1, because.” 


Part II. — Duties and Liabilities of Innkeepers. 

67. Add. Annotation* : Mentd. \lbemarle Suppl.v [ 201. Add. Annotation : (trnrrallt/, Mentd. Nlono\ 
Co. v. Hind (I ( J27), 43 T. L. B. 7K{. I r. blast bourne It. I >. | IP27 | I (Mi. 3<?7. 


PART II. SECT. 2, SUB-SECT. 1. 

118 i. Reasonable ran —In nut* it to 
rooms where ones! likely to i/o.] —Win It* 
a pornim m attendaneo at a bainjuet 
given by an assoen. m a hotel is an 
invitee of the hotel proprietor, not 
a mere Moon sot*, Uu* extent of the 
invitation is of the utmost importance, 
iV. if an accident hajipeus <Sr the invita- 
tion did not extend to the tune «Sr place 
<Sc circumstances of the a cadent, then 


the <|uestion whether the prnpintm 
is liable is to In* determined in \ m\ o| 
the dutj which he owes to a lucie 
licensee. 

Will'll' a truest at such a haiuiuct in 
doll.'s hotel, alter the conclusion 
thorcol, met his dealli hi' fall my into 
a pm atc-serv lee elevatin' shaft 
Itiht ' ileft was not liable K Mtm l 
r. (iitvNP M’unvK hnnc l>i«vi.i nr- 
MlATCo, I1D2GJ4 1). L. It vS7 , [ I '>-<» | 


2 W. W 1 1. a. >7 . 22 Vita L It. 2.57 

CAN. 


PART III. SECT. 2. SUB-SECT. 2. 

A. (a). 

245 i. (Joint s brought to inn by ynesl — 
.Uthonyh ratio of yootls yreatly in rjrciss 

of amount oin ny.\ Nkwmvn r. Whitm- 
ill', a l> (ltMMM, SI \\. Is It. tiSK ; 2 Husk 
b. It. II CAN. 
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INSURANCE. 

Part I. — General Principles. 


3. Add. Annotation : — As to (2) Refd. Greenhill 
v. Federal Insce. (1026), 95 L. J. K. B. 717. 

8. Add. Annotation: — Mentd. Public Trustee v. 
Lancaster Duchy, [1927] 1 K. B. 516. 

13. Add. Annotation : — Refd. GreenhiU v. Federal 
Insce. (1926), 95 L. J. K. B. 717. 

18a. Type calculated to elude observation — Insurers 
refused benefit of clause.] — Deft. co. insured 
a quantity of leather, consigned c.i.f., for a 
voyage from New York to Tunis, by a cer- 
tificate of insurance which provided : “ This 
certificate represents & takes the place of the 
policy & conveys all the rights of the original 
policy-holder as fully as if the property were 
covered by a special policy direct to the 
holder of this certificate.” One of the con- 
ditions of the policy was in much smaller 
print than other parts of the policy & was 
as follows : u Jn case of loss or damage to the 
property hereby insured the loss shall be 
reported to the representatives of the co., 
or, if there be no representative of the co., to 
Lloyd’s agent, as soon as the goods are landed 
or the loss is known or expected.” On the 
day after the arrival of the goods at Tunis 
the consignee sold them to pltf., who found 
them to have been damaged by salt water. 


In an action by pltf. on the certificate of 
insurance deft. co. contended, (1) that pltf. 
was not the right person to sue, & (2) that 
the clause in the policy as to giving notice 
within a limited time had not been complied 
with: — Held: the certificate, having been 
issued by deft. co. itself, enured to the benefit 
of pltf., & since pltf. did not know of the 
condition as to notice, & since the clause as 
to notice was in such small print that it was 
not such as a reasonable man, reading with 
reasonable care, would regard as forming 
part of the contractual terms, pltf. was 
entitled to recover. — Koskas v. Standard 
Marine Insurance Co., Ltd. (1926), 42 
T. L. It. 692; affd. (1927). 137 L. T. 165; 43 
T. L. R. 169 ; 17 Asp. M. L. C. 240; 32 Com. 
Oas. 160, O. A. 

26. Add. Annotation : — Refd. Lake v. Simmons 
(1920), 95 L. J. K. B. 586. 

52. Add. Annotation Mentd. He Wait, [1927] 

1 Oh. 606. 

63. Add. Citation :— 31 Com. Cas. 10. 

Add. Annotation : — Mentd. Hirji Mulji V . 
Cheong Yue S.S. Co., [1926] A. O. 497. 

93. Add. Annotation : — Mentd. Hirji Mulji v. 
Cheong Yue S.S. Co., [1926] A. O. 497. 


Part II. — Marine Insurance. 


231. Add. Annotation : — Refd. He National Benefit 
Abhco. (1927), 71 Sol. Jo. 880. 

233. Add. Annotation : — Dlstd. Koskas v. Standard 
Marine Insce. (1920), 42 T. L. It. 692. 

236. Add. Annotations : — Refd. Koskas v. Standard 
Marine Insce. (1926), 42 T. L. It. 692. Mentd. 
Sassoon v. International Banking Corpn., 
[1927J A. C. 711. 

248. Add. Annotation : — Refd. Cornish Mutual 
Assce. v. I. H. Comrs., [1920] A. C. 281. 
252a. — .] -He National Benefit Assurance 


Co., Ltd. (1927), 44 T. L. B. 14 ; 71 Sol. Jo. 
880, C. A. 

505a. Pontoon with crane fixed thereon.] — Held : 
not a “ ship or vessel ” within the rules of an 
indemnity assocn., on the ground that the 
quality of adaptability for navigation was 
not sufficiently present to bring it within the 
meaning of those words in the rules. — Mer- 
chants’ Marine Insurance Co., I/td. v. 
North of England Protecting & In- 
demnity Assocn. (1926), 43 T. L. R. 107 ; 
71 Sol. Jo. 82 ; 32 Com. Cas. 165, C. A. 


PART I. SECT. 3, SUB-SECT. 1. 

m i. Duty of insurer. 1 — It Is the 

duty of insurance cos. to make the 
policies Issuod by them accord with & 
not depart from tho terms of their 
proposal form, & to express both 
documents iu clear Sc unambiguous 
terms. — Braund v. Mutual, Lifk & 
Citizens Assurance Co., Ltd., [1026] 
N. Z. L. It. 629. — N.Z. 

PART I. SECT. 8, SUB-SECT. 2. — B. 

g. ltead now " 18a 1.” 

PART I. SECT. 8. 

q i. — - — .]— Queen Insurance Co. 
of America v. British Traders 
Insurance Co. (1920), 37 B. C. K 
202.— CAN. 

PART I. SECT. 14, SUB-SECT. 1. 

m i. -Binkley v. Stkwari 

(1912), 22 O. W. R. 330 : 3 O. W. N. 
1427 ; 4 D. L. R. 160.— CAN. 


PART I. SECT. 14, SUB-SECT. 4. 

ki. .1 — Applt., who was Illiterate, 

went to the local office of reaps, to 
iusuro Ids house & furniture against 
fire, at the request of tho agent of 
resps., hlgued a proposal form, the agent 
baying that he would fix everything up. 
The agent, without asking applt. any 
questions, filled in the form, k inserted 
in it an untrue answer to one of the 
questions : — Held : reaps, wore not 
prevented from relying upon the 
untruth of the answer in the proposal. — 
Jumna Khan c. Bankers & traders 
Insurance Co., Ltd. (1925), 37 

C. L. R. 451 ; 43 N. S. W. W. S. 98.— 
A US. 

PART I. SECT. 14, SUB-SECT. 5. 

200 xlx. .1 — To a claim by 

pitfs., carrying on business in partner- 
ship, for the value of tobacco insured 
with defts, & destroyed by fire, defts. 
pleaded that It was a condition of the 


proposal for insurance that tho tobacco 
should be the property of tho firm 
only, whereas a portion was in fact the 
property of three of the members 
jointly. In their replication pitfs. 
alleged that defts.* agents bad know- 
ledge of the above fact at the time the 
proposal was made & issued the policy 
notwithstanding such knowledge, & 
that defts. wore estopped from denying 
liability under the policy : — Held : an 
exception to the replication, as bad in 
law Sc disclosing no cause of action, 
should be dismissed. — Prtreas A Co. 
e. London Guarantee & Accident 
OO., LTD., [1926] App. D. 371.— S. AF. 

PART IL SECT. 5, SUB-SECT. 1.— E. 

418 i. By usage — Custom of 

Lloyd's — Custom not introduced into 
Upper Canada by 32 Geo. 3, c. 1.1 — 
O'Keefe & Lynch of Canada, Ltd. 
t?. Toronto Insurance & Vessel 
Agency, Ltd., [1926] 4 D. L. R. 477 ; 
69 O. L. R. 236.— CAN. 



Vol. XXIX. — Insurance. Cases 630 — 1703. 


630. Add. Annotation : — Mentd. The St. George, 
[1926] P. 217. 

651. Add, Annotation : — Mentd. He Wait, f 19271 
1 Ch. 606. 

666. Add, Annotation : — Generally , Reid. Banco 
de Barcelona v. Union Marine Insce. (1925), 
134 L. T. 350. 

718. Add • Annotation : — Refd. [Excess Insce. v. 
Mathews (1025), 31 Com. Cas. 43. 

719. Add, Annotation : — Refd. Excess Insce. v. 
Mathews (1925), 31 Com. Cas. 43. 

720a. ,J — Pltfs. insured a consign- 

ment of gunpowder on a voyage & reinsured 
with defts. Both the original policy & the 
reinsurance policies covered perils of* the si ‘a 
& jettison. & were expressed to be “ war- 
ranted free from loss arising from . . . 
destruction ... in a port of distress or 
otherwise.” The original policy contained 
no admission of seaworthiness, but the rein- 
surance policies did contain such an admission, 
Sc they provided that defts. would “ pay as 
paid thereon,” Sc that the |>^y^ lp ut should 
bo subject to the same tcrais as in the original 
policy. The vessel carried, in addition to 
the gunpowder, drums of sulphuric acid, & 
owing to heavy weather some of the drums 
burst Sc the acid disabled the machinery, 
with the result that the ship had to put in to 
a port of distress. There the required repairs 
could not be carried out with the gunpowder 
on board, Sc it was thrown overboard & 
became a total loss. Pltfs. paid the owners 
as for a total loss, Sc claimed to be reimbursed 
by defts. : — Held : as the way in which the 
sulphuric acid was stowed Sc loaded affected 
the safety of the bhip Sc rendered her unsea- 
worthy, pltfs. were under no liability on the 
original policy, Sc they could not recover 
from defts. on the reinsurance policies.— 
Fireman’s Fund Insurance Co, v. Western 
Australian Insurance Co., Ltd. (1927), 43 
T. L. R. 080 ; 33 Com. Can. 30. 

720b. “ On a voyage.”) Pltfs. insured a consign- 
ment of oranges from any x>mt in Spain to 
Antwerp, Sc, after the ship had left Valencia 
& had been in wireless communication with 
Gibraltar, they reinsured with deft, by a 
slip, wliich referred to the fact that the shii> 
had been in such communication with 
Gibraltar Sc which contained the words “ on 
a voyage,” meaning, according to the 
evidence, that the risk should attach only 
from a named port in the course of the voyage. 
The shixi stranded before she reached Gibral- 
tar, the oranges were damaged, Sc pltfs. had 
to pay on the policy. In an action on the 
contract of reinsurance : — Held : on the true* 
reading of the slip, the intention was to limit 
the risk to the voyage from Gibraltar, Sc the 
action failed. — Eagle, Star Sc British 
Dominions Insurance Co., Ltd. v. Reiner 
(1927), 43 T. L. R. 259 ; 71 Sol. Jo. 176. 

781. Add. Annotation : — Generally, Refd. Excess 
Insce. v. Mathews (1925), 31 Com. Cas. 43. 

748. Add. Annotation:— Refd. Goole Sc Hull 
Steam Towing Co. v. Ocean Marine Insce. 
(1927), 44 T. 1. R. 133. 


PART IL SECT. 19, SUB-SECT. 1. — B. 

1556 1. Ship unseaworthy — Ship 
rendered unseaworthy by charterer with - 


782. Add. Annotation : — Refd. Lake v. Simmons 
(1920), 95 L. J. K. B. 586. 

784. Add. Annotation : — Mentd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1 K. B. 567. 

906. Add. Annotation : — As to (2) Refd. Eagle, 
Star Sc British Dominions Insce. v. Reiner 
(1927), 43 T. L. R. 259. 

985. Add. Annotation : — Mentd. Rio Tinto Co. v. 
Seed Shipping Co. (1920), 134 L. T. 704. 

1099. Add. Annotation: — Mentd. Rio Tinto Co. v. 
Seed Shipping Co. (1920), 134 L. T. 704. 

1203a. .] -Littledale v . Dixon 

(1805), 1 Bos. & I\ N. R. 151 ; 127 E. R. 
417. 

Annotation Reid. Morrison v. Muspratt (1827), 12 Moore, 
C. P. 231. 

1206. Add, Annotation : — Consd. Greenhill v. 
Federal Insce. (1920), 95 L. J. K. II. 717. 

1220. Add. Annotation : Refd. Glicksman v. 
Ijancabliirc Sc General Assce., [1927] A. C. 
139. 

1252. Add. Annotation : -Consd. Greenhill v. Fede- 
ral Insce. (1020), 95 L. J. K. B. 717. 

1265a. .] — In an action on a policy of marine 

insurance on a cargo of celluloid shipped from 
America to France, defts. pleaded that 
assured had wrongfully concealed certain 
facts material to be disclosed to them. Tho 
cargo had in fact been previously carried, 
partly on deck, in a protracted voyage from 
Now York to Halifax, where, the vessel being 
unable to proceed further, it was unloaded 
Sc x>art put in a warehouse, & the rest left on 
the ox>en quay, exposed to severe* weather, 
for over two months : — Held : these facts 
were material to be disclosed to the under- 
writers, Sc as they wore not disclosed. Sc there 
was no waiver of non-disclosure, tho i>olicy 
was vitiated. — Greenhill v. Federal In- 
surance Co., [1927] 1 K. B. 05; 95 L. J. 
K. B. 717 ; 135 L. T. 244 ; 70 Sol. ,7o. 505 ; 
31 Pom. CaH. 289 ; 17 Asp. M. L. C. 02, C. A. 

1515. Add. Annotation : Mentd. Heed n. Page Sc 
East, Li 927] 1 K. B. 743. 

1557. Add. Annotation :■ — Consd. Greenhill v. 
Federal Insce. (1920), 95 L. J. K. B. 717. 

1589. Add. Annotation : -As to (2) Dbtd. Greenhill 
v. Federal Insce. (1920), 95 L. .1. K. B. 717. 

1611a. -.| De Moncjiy v. Pikknix Insur- 

ance Co. of Hartford (J927), 44 T. L. It. 
95 ; 71 Sol. Jo. 1003. 

1641. Add . Annotations: — Refd. Banco de Barce- 
lona v. Union Marine Insce. (1925), 134 L. T. 
350. Mentd. Falcon v. Famous Players 
Film Co., [1920] 1 K. B. 393. 

1650. Add. Annotation: — Refd. Mancomunidad del 
Vapor Frumiz v. Royal Exchange Assce. 
(1920), 43 T. L. R. 103. 

1675. Add. Annotation : Refd. Firemen’s Fund 
Insce. v. Western Australian Insce. (1927), 
43 T. L. R. 080. 

1684. Add. Annotation : — Refd. Adelaide S.S. Co. 
v. A.-G., [1920] A. C. 172. 

1701. Add. Citations -31 Com. Cas. 145; 10 

Asp. M. L. C. 579. 

1703. Add. Annotation : — Refd. Mancomunidad 


out privity of assured — Assured entitled 
to recover. J- — Pacific Coast Coal 
Freighters, Ltd. v. Westchester 
Fere Insurance Co. of New York, 
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Pacific Coas'J Coal Freighters, Ltd. 
it. Western Assurance Co. (B. C.). 
£19201 4 D. L. R. 963; (1926] 3 

W. W. R. 356.— CAN. 
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Del Vapor Frumiz v. Royal Exchange Asset*. f 
L1927] 1 K. B. 507. 

1705. Add. Annotation : — Consd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
11927] 1 K. B. 507. 

1706. Add. Annotation : --Refd. Mancomunidad 
Del Vapor Erumiz v. Royal Exchange Assee., 
LI 927 J 1 K. B. 507. 

1708a. “ Collision with any object ” — Bumping on 

rocks.]— A policy of marine insurance on the 
hull & machinery of a steamer covered the 
ordinary perils oi the sea & contained the 
following clause : “ Subject to the Institute 
* Erec of Particular Average absolutely ’ time 
clauses as annexed, but this insurance to 
include damage received by collision with any 
object (ice included) other than water.” The 
ship, having stranded, bumped on the rocks 
& damaged her bottom plates : — Held : the 
contact with the rocks was a “ collision with 
an object ” within the policy. — Man comu- 
ni i)Ai> Dei. Vapor, Erumiz v. Royai. Ex- 
change Assurance, [1927] 1 lx. B. 567 ; 96 

L. ,7. K. B. 229 ^ 126 L. T. 527 : 42 T. I,. R. 
102, 17 Asp. M. L. C. 205. 

1709. Add. Annotation Refd. Adelaide S.S. Ce>. 
v. A.-G., [1926] A. C. 172. 

1710. Add. Annotation Refd. Adelaide S.S. Co. 
v. A.-G., 11926] A. C. 172. 

1736. Add. Armolation Refd. Adelaide S.S. Co. 
v. A.-G., [1926] A. C. 172. 

1809. Add. Citations; — 124 L. T. 250; 10 Asp. 

M. L. C. 004. 

1838. Add. Annotation : Refd. Oayzer, Irvine v. 
Board of Trade, [1927] 1 K. B. 269. 

1846. Add. Annotation : Centrally t Mentd. Falcon 
v. Famous Players Film Co., [1926] 1 lx. B. 
292. 

1850. Add. An notations : — Centrally, Refd. Ade- 
laide S.S. Co. v. R. (1925), 95 L. J. K. B. 212 ; 
Oayzer, Irvine v. Board of Trade (1926), 12 
T. Ij. R. 721. 

1854. Add. Annotation Refd. Adelaide S.S. Co. 
v. A.-G., [1926] A. C. 172. 

1858. Add. Annotation Refd. Adelaide S.S. Co. 
e. A.-G., [1926| A. C. 172. 

1860. Add. Annotation Refd. Board of Trade v* 
Oayzer, Irvine (1927), 43 T. L. R. 625. 

1948. Add. Annotation : — Refd. Mancomunidad 
Del Vapor Frumiz r. Royal Exchange Assce., 
[1927] 1 K. B. 567. 

1965. Add. Citation [1901] P. 19S, n. 

Add. Annotations : Refd. Tin* Normand} . 

1 1901 1 1*. 1S7 ; Mancomunidad Del Vapor 
Erumiz e. Royal Exchange Assce., |1927] 1 
lx. B. 567. 

1981. Add. Annotation : — Apld. Admiralty Comrs. 
v. S.S. Chekiang, 1 1926 1 A. C. 037. 

1982. Add. Annotation Refd. Admiralty Comrs. 
r. S.S. Chekiang, [1926J A. C. 637. 

2010a. - Recovery of damages In collision 
action.] Deft s. insured pltfs.’ steamer against 
the usual marine risks, the steamer being 
valued in the policy at £1,000. During the 
currency of the policy the steamer collided 
with another steamer. The ship was repaired 
at pltfs/ cost, A a collision action by pltfs. 
against the owners of the other steamer was 
settled, A' the owners of the other steamer 
paid over to pltfs. £2,500, as being lialf 
the damages. In an action against defts. 


pltfs. contended that, as the balance of their 
loss was £2,500 they were entitled to recover 
tlmt amount, it being less than the value of 
£4,000 put on the steamer in the policy : — 
Held : defts. were liable only for £1 .500, 
being the difference between £4.000 A £2,500, 
the amount recovered by pltfs. from the 
owners of the other ship* — G oode A Hull 
Steam Towing Co., 1/td. v. Ocean Marine 
Insurance Co., Ltd. (1927), 44 T. L. R. 
133. 

2014a. Loss less than amount paid Into court.] — 

Resps. insured applts.’ tug boat by a policy 
of marine insurance, which provided that, on 
a claim for a constructive total loss, the 
insured value was to be taken as the repaired 
value, A that nothing was to be taken into 
account for the damaged value, A also that 
all claims were to be subject to English law 
A usage*. The tug was sunk by collision, 
A- applts. at once gave notice of abandon- 
ment . Salvors employed by resps. raised 
t he tug in a few days, A the abandonment 
was not accepted. The salvors, without 
the knowledge* of applts., made* an offer to 
resps. for the tug, A resps. requested them 
to put it into writing, which they did. The 
appellate ct., considering the evidence as to 
the probable cost of repair, held that there 
had been only a partial loss to an amount 
less than that paid into ct. : — Held : (1) the* 
sinking was not an actual total loss ; (2) re*sps. 
were ne>t precluded from denying that the*y 
had accepted the abandonment ; *(3) there 
had been no construct i\ e* total loss within 
Marine Insurance Act, 1906 (c. 4 1 ), s. 60 (2) (i), 
since e*ven at the elate* oi the* abandonment 
jt was not unlikely that the tug could be 
re*e*o\ e*re*el, A, it was unnecessary to connider 
whether the old rule, that the crucial moment 
was the* commoneement e>f the action, bad 
be*eii modified b> see*ts. 61 A 62 ; (4) the* 

appellate* ct. was not bound te> aece*pt the* 
highest estimate of the* e*e>st oi repairs gi\e*n 
h> resps.’ witne*sse*s, A the ct. s dueling as te> 
the* sum necessary, being justified by the 
evidence* A not being based upon am e*rror 
of principle. could ne»t be quest ionc*d. 
Captain .1 . A. Gates Ti (i A b’HAKFAOK Ge>. 
r. Franklin Insurance Go., [1927J A. G. 
60S ; 96 L. J. 1\ C. 132; 137 L. T. 709, 

E. G. 

2055a. — . j — Gartain J. A. Gates Tug A 

Wharfage Go. v. Franklin Insurance 
Go.. No. 2011a, ante. 

2087. Add. Annotation Mentd. ltirji Mulji v. 
Cheong Yue S.S. Co., 11926] A. G. 497. 

2145. Add. Annotation : — Expld. Gaptain .1. A. 
Gate*s Tug A Wharfage* Co. v. Franklin Inset*., 
[1927] A. G. 69b. 

2152a. Sunken ship - Recovery probable at date' 
of abandonment.,— Gaitain .1. A. Gates Tug 
A Wharfage Co. v. Franklin Insurance 
Ge>., No. 2014a, ante. 

2189. Add. Annotation : — Refd. Australia (Owners) 
v. Nautilus (Owners) (1926), 95 L. J. P. 145. 

2259. Add. Annotation :■ — Mentd. The Massillia, 
[1926] P. 180. 

2286a. .] — Vacuum Oil Go. v. Union 

Insurance Society of Canton, Ltd. (1926), 
32 Com. Gas. 53, G. A. 

2333a. Negotiations lor ship between under? 
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issued under wlmt were said to be policies of 
insurance. The policies contained a condition 
that no claim under them could be maintained 
unless brought within a year, but in the 
certificate there was no such condition. An 
action was brought on the certificate, but 
not within a year: Held: the alleged 
policies wore not contracts of insurance at 
all. but the certificate was the actual insur- 
ance, A, in the circumstances, the clause as 
to limitation of time' could not be read into 
if. Dio Monhiy r. INufnix Insurance Co. 
OF 11 vrtfori) (1927), <11 T. L. R. 1)5; 71 
Sol. Jo. 1003. 

2445. Add. Annotation : Refd. Lothian v. Kp- 
woilh Dross (1D27), 127 L. T. 582, n. 

2469. Add. Annotation : Generally, Mentd. British 
American Continental Hank r. Hritisb Hank 
for Foreign Trade, 1 11)26] 1 lv. H. 228. 


Part III. — Fire Insurance. 

2568. Add. Annotation : As to (2) Consd. Lake v . I 2657. Add. Annotation : Refd. I )ker r. I jaw 
Simmons (1926), 95 L. J. K. 14. 589. | Cnion *V Hock Insce. (1927), 12 T. L. H. 991. 

2572. Add. Citation : - 21 <\>m. Cas. 10. 

Add. Annotation :~ Mentd. Uirji Mulji v. 2718. Add. Annotation : Consd. 1 jake v. Simmons 
Clieong Y U e S.S. Co., ( 1 929 J A. C. 497. (1929), 95 U. J. K. H. 589. 

2644. Add. Annotation : Generally , Mentd. Pailin 

v. Northern Employers’ Mutual Indemnity 2740. Add. Annotation ; - Generally , Refd. Lake 
Co. (1925), 95 L. J. K. H. 25. v. Simmons (1929), 95 L. .1. K. H. 589. 


writers & third party. — Captain J. A. Cates 
Tug & Wharfage Co. r . Franklin Insur- 
ance Co., No. 2011a, ante. 

2339. Add. Annotations : — Refd. Nheppy Clue & 
Chemical W orks v. Med wav ltiver Conserva- 
tors (1929), 24 L. C. It. 457. Mentd. The 
Mostyn (1929), 125 L. T. 692; Ite Ryder A 
Steadman’s Contract, [1927J 2 Ch. 92. 

2340. Add . Annotations : — Refd. Whitney r . I. R. 
Comrs., [1929] A. 0. 37. Mentd! Shoppy 
Glue & Chemical Works v. Medway River 
Conservators (1926), 24 L. G. It. 457; Wigg 
v. A.-G. of Irish Free State (1927 ), 99 L. J . I\ C. 
88 . 

2379. Add. Annotation : — Refd. Conic A Hull 
Steam Towing Co. e. Ocean Marine Inset*. 
(1927), 41 T. L. R. 122. 

2404a. Prosecution of claim Condition limiting 
time for.] A certificate of insurance was 


Part IV. — Life Insurance. 


2906. Add. Annotation : Refd. Looker r. Law 
Union A. Rock lnt>< »\ (1927), 127 L. T. 91s. 

2907. Add. Annotation : Refd. Looker r. Daw 
Union A Rock Insce. (1927), 127 L. T. 9 IS. 

2907a. V On .Inly 10 L. sent to dells, a 


proposal i< »** a»j insurance mi his life, in which 
lie stated that lie was “ now live from serious 
disease or ailment . r Cli<- proposal contained 
t his declarat ion : “It is hereby <leclared that 
the aho\e particulars are true, A it is agreed 
that this proposal A deelai at ion shall he the 


PART II. SECT. 26, SUB-SECT. 1. A. 

n. Head now “ 2404a i.” 

o. Read now “ 2404a n." 

PART II. SECT. 26. SUB-SECT. 2. 

A. (b). 

sd. lit conry of utftii ^ Although 
ad ion fried mfhout airy \ Puna 
Coast Co\r, J< Khiou i i.ws, Lrn r 
\V fcs’i ciiks’i i.k Firm Inm jmm i ( o. 
of New Yoke. R.vejrir Cowi ( <»\l 
FuEir.im-.its, Ltd. v Wi^ii.kn Asm r- 
am’K (’<>. ( M. C), 1 11*26 J I I). L R 
903 , f 1926 j 3 \\. \V I{. 356 CAN. 

PART III. SECT. 2, SUB-SECT. 2. 

t i. - — I latnliti/ oj i train d 

lit fundi to so b royal t } - Glome a 
3 { itu K its Kiiu: Insi itAM i: < <>. r 
Tiu kdm.i., f 1 926 1 i D. J,. K. 5 in . 59 
U. L. R. 444. - CAN. 

PART III. SECT. 3, SUB-SECT. 2. B. 

h <|>. 311) i. - . | CLARKE r 

FiDEU'I V-Puor.MX FlKE I NM'K\N< E 
Co. of New York, U926J I 1). ],. it 
303 ; 68 O. L. It. 14 8 - CAN. 

PART III. SECT. 5. 

k i. .J Si n Insurance Office 

v. Roy (Can ), I1927J 1 D L. It. 17.— 

CAN. 

PART III. SECT. 7, SUB-SECT. 2. 
2599 i. Explosion — Grain-dust tx- 


I plosion I \ poliex of insurance against 
I ltr< . which includes the condition that 
lliero Hhull make good loss or damage 
caused t»\ tln> c \ |>li c ion ol <oal ot 
natuial gn- hi a building not foiming 
I part «*1 ifis woikh, A loss or dumugc 
| )».\ tar caused h\ uuj ol her oxplosion, 
i o v rrs Joss caused bv u grain-dust 
! CN plosion, when*, although the origin 
of the explosion cannot lie positivilv 
piovcd, its most probable cause is 
iouiid to have been the ignition of the 
particles of gram-dust suspended in 

the uir. -Rikdll Mhkuiim, r 

MERCHANTS FJlth Ahsurwi e Corps 
of New York eMu.ii.), [J920I J 
VV. W. it. 497.-- CAN. 

am. “ Tlurniny of prairie."] -West 
Rand Estates, Ltd. r. New Zealand 
] NflUlUNCE Co., l/i i>., 1192.0 J App. 1). 
246.— S. AF. 

PART III. SECT. 7, SUB-SECT. 3. 

d (p. 320) I. On change of nature 

of occupation on insured premises.} - 
West Rand Estates, Ltd. v. New 
Zealand Insurance (Jo., Ltd., [19261 
App. D. 246.— S. AF. 

PART III. SECT. 10, SUB-SECT. 2. 

ml.- - MA'IEItOlO V. CANADA 

Accident A: Fire Assurance Co , 
11926] 1 r>. L. R 1002 ; 58 N. 3. It. 
415.— CAN. 


PART III. SECT. 13, SUB-SECT. 2. B. 

] i. 1‘indiUHi‘i of properly 

siilyed to inorfyayi Iff hough fm In fort 
itipHfruhon of transfu. \ M \ Lius r. 
I!m ai. Insurance Co., Liu., [19261 
V L If 252 ; -IS A L T. 10 . 1 1926 1 
Argus J, It 28'! AUS. 

PART IV. SECT. 5. 

r i. Jnsuronn for In in Id of iidindid 
n> ft f of loin d by marriogt I (dal \ 
lb WwilE, [19261 ID L It 1083 , 
.»9 () L. If 546 CAN. 

PART IV. SECT. 9, SUB-SECT. 2. D. 

2906 i. Mah rial ath lahoit in hi tilth I 

A , after muting a proposal tor a 
poluw ol iih insiiranee A' undergoing, 
on Mai ft, a medical examination, 
consulted a doctor the next du\ , A 
on his ad\ ice was, on Mar. 16, operated 
upon lor hydrocele. On Mar. 15 the 
premium had hern paid A a pro* isronui 
leeejpf guen, A on Mar. 20 I he co.’h 
acceptance of the rink w r a.s posted. A. 
died from heart failure on Mar. 24 
Mild: (1) non-disclosure of any 

muteiial rirruiiihl uncos arising at any 
moment helween the proposal A t ho 
completion of t ho contract avoided the 
contract; (2) the consultation on 
Mar. 9 A tho operation were material 
facts, which A. ought to have com- 
municated to tho co. — W all u. 
Southern Ciio.sh Assurance Co., Ltd. , 
[1927 J N. Z. L. H. 106.— N.Z. 
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basis of the contract of assurance.’* On 
July 35 defts. replied stating “ The proposal 
made by you . . . has this day been accepted, 
& if the health of the life proposed remains 
meanwhile unaffected, the policy will be issued 
on payment of the first premium. . . . The 
risk of the co. will not commence until receipt 
of the first premium, & the directors mean- 
while reserve the power to alter or withdraw 
this acceptance.” On July 21 L. began to 
feel ill, & on the next day a friend filled in a 
cheque for the first premium, which L. signed 
in bed. The cheque was not sent off till the 
evening of July 24, by which time L. was 
seriously ill with pneumonia. On July 26 
defts. received the cheque, & thereupon they 
stmt to L. a certificate of that date stating 
that the proposal had been accepted, & that 
upon the payment of the first quarterly 
premium a policy would be issued in due 
course. On July 27 L. died, llis adminis- 
trators sued defts. for the sum insured : — 
Held : (1) the acceptance of the proposal by 
(lefts, was made in reliance upon the continued 
truth of the representations therein, & as the 
risk had been materially increased between 
proposal & acceptance, a condition which 
defts. had made a condition going to the root 
of the contract had not been fulfilled ; 
(2) sinco contracts of insurance were con- 
tracts uberrimcc julci , there was a duty of 
disclosure on the part of the assured to 
inform defts. of his change of health, which 
was a material change in the risk insured, & 
the position was here even stronger because 
defts. had inserted express terms in their 
documents to protect- themselves. — Looker 
v. Law Union & Hock Insurance Co., Ltd. 
(1927), 137 L. T. 048 ; 43 T. L. R. 001. 


2938. Add. Annotation: — Mentd. Fisher v. Walters 
(1926), 90 J. P. 195. 

2960. Add. Citations : — [1927] 1 Ch. 55 ; 95L.J.Ch. 
434 ; 135 L. T. 558 ; 42 T. L. R. 604, C. A. 

2968. Add. Annotation : — Mentd. Re Wethered, 
Ex p. Salaman, [1926] Ch. 167. 

2969. Add. Annotation: — Refd. James v. British 
General Insce., [1927] 2 K. B. 311. 

3050. Citations : — For “ Ex p. Lancaster” read 
“ Re Jacob’s Estate, Lancaster v. Gaselee, 
Exp. Lancaster.” 

3052a. Annuity not redeemed by grantor.] — 

Upon the execution of a mtge. from A. to B. 
to secure an annuity, B. insured A.’s life, & 
wrote to A. a letter, stating that the policy 
was to be assigned to A. as soon as the 
annuity was redeemed & all arrears & 
expenses paid. A. died without having 
redeemed the annuity. B. paid all the 
premiums on the policy till A.’s death : — 
Held : B. was entitled to receive the policy 
money from the assurance co. &> the bonuses 
payable in respect thereof. — B ashford v. 
Cann (1863), 33 Beav. 109 ; 9 L. T. 43 ; 11 
W. R. 1037 ; 55 E. R. 308. 

Annotation : — Refd. Preston v. Neele (1879), 12 Ch. D. 760. 

3091. Add. Citations : — 95 L. J. Ch. 196 ; 135 

L. T. 374. 

3097. Add. Annotation: — Generally , Refd. Trede- 
gar v. Harwood (1927), 44 T. L. R. 17. 

8104. Add. Citation : — 134 L. T. 657. 

Add. Annotation ; — Refd. Buerger v. New York 
Life Assce. (1927), 43 T. L. R. 601. 

3128. Add. Annotation : — Refd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 


Part V. — Accident Insurance: Insurance against Liability 
for Accidents to Third Persons. 


3141. Add. Annotation Apld. Roberts v. Anglo- 
Saxon Inset*. Assocn. (1927), 96 L. J. K. B. 
690. 

3148. Add. Annotation : — Generally , Refd. Lake v. 

Simmons (1920), 95 L. J. K. B. 580. 

3155. Add. Annotation : — Refd. Rowett, Leaky v. 
Scottish Provident Institution (1926), 95 
L. J. Ch. 434. 

3157a. “In charge of any vehicle.”] — By 

a policy of insurance against death by 
accident the insurers undertook to pay £250 
in ease of death, “ if the reader while a 


edestrian in a public thoroughfare be killed 
y accidental impact with a moving vehicle,” 
provided that ‘‘ the reader be not at the time 
of the accident in charge of any vehicle.” An 
insured person, who was riding a bicycle, got 
off at the foot of a hill, &, having pushed it 
some way, stopped to speak to another man 
& stood holding his bicyle, & an unattended 
motor-car came running down the hill & 
struck the insured person & caused his death : 
— Held: the word “vehicle” included a 
bicycle, &, as the deceased man was “ in 
charge of ” the bicycle within those words in 


PART IV. SECT. 13, SUB-SECT. 1.— A. 

o i. For mortgage — .Sub- 

rogation.)-— Simpson v. ('uamdkklain, 
[1923] 2 D. L. K. 1033 ; 33 Man. L. It. 
SI ; (1923] 2 W. W. 1L 99.— CAN. 

o ii. To non-preferred bene- 

ficiary — Validity.} — lie Murphy 
(P. E. I.), [1926] 4 D. L. R. 1136.- 
CAN. 

PART IV. SECT. 13, SUB-SECT. 1.— E. 

tn i. .) — lie Benjamin 

(1926), 69 O. L. R. 392.— CAN. 

PART IV. SECT. IB, SUB-SECT. 2. 

n i. Application for declaration 

as to — Who may apply — Ontario Insur- 


ance Act , 1924, 8. 154 (2 ).} — Re Turner 
6c Canadian Order of Foresters, 
(1920] 4 D. L. It. 793 ; 59 O. L. R. 
348.— CAN. 

■p. Production of grant of probate — 
Necessity for.}— National Life Insur- 
ance Co. v. MoOoubray, [1926] 2 
D. L. li. 550 ; [1926] S. C. R. 277.— 


PART V. SECT. 2, SUB-SECT. 8. 

q i. .] — Pltf., a workman 

employed by the M. Oo., was injured, 
6c obtained an award for compensation 
under Workmen’s Compensation Act, 
1902. At the date of the award the 
AI. Co. were being wound up. Pltf. 
alleged that the C. Co., were liable 
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to indemnify the M. Co. against losses 
or liability under the award, & brought 
an action for a declaration that ho had 
a first charge apon the money which 
the M. Co. were entitled to reoeive 
from the C. Co., 6c for an order for 
payment. The C. Co. admitted that 
they had issued a policy which was 
valid & subsisting at the date of pith’s 
injuries, by which they agreed to 
indemnify the M. Co. against loss for 
damages on account of bodily injuries 
suffered within the period of the policy 
by any employee : — Held : pltf. had 
no status to mainta i n the action. — 
Disourdi v. Sullivan Group Mining 
Co. 6c Maryland Casualty Oo. (1910), 
16 B. C. R. 306.— OAK. 
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the policy, the insurers were not liable. — 
Harper v. Associated Newspapers, Ltd. 
(1027), 43 T. L. R. 331. 

3176. Add. Annotation : — Retd. Rowett, Leaky v. 
Scottish Provident Institution (1026), 96 
L. J. Ch. 434. 

3194a. .] — James v. British General 

Insurance Co., No. 3214a, post. 

3200. Add . Annotation : — Held. Koskas v. Stan- 
dard Marino Insce. (1926), 42 T. L. R. 692. 

3210. Add. Citation 95 L. J. K. B. 25. 

3214. Add. Annotations: — As to (1) Folld. James 
v. British General Insce., [1927] 2 K. B. 31 1. 
As to (3) Folld. James v. British General 
Insce., [1927] 2 K. B. 311. 

3214a. .] — A policy of insurance pro- 

vided that the insurance co. would indemnify 
the assured against all sums which he might 
be legally liable to pay for damages or 
compensation to any person for accidental 
bodily injury or accidental damage to 
property, where such injury or damage was 
caused by the driving of the insured’s motor 
car, including law costs when incurred with 
the consent of the co. While the insured 
was driving his motor car a collision took 
place between it & a motor cycle, the result 
being that the driver of the latter vehicle 
was injured, a passenger thereon was killed, 
& both vehicles were damaged. At the time 
of the collision the insured was drunk through 
his own unpremeditated folly. The insured 
was convicted of the manslaughter of the 
deceased passenger. The injured driver 
brought an action for personal injuries against 
the insured, in which he was awarded damages 
Ac costs, & the insured incurred costs. The 
insured also incurred costs in repairing 
the vehicles, in attending an inquest on 
deceased, Ac in defending himself in the 
police ct. proceedings before his trial. In 
an action by the insured against the co. for 
indemnity against these damages Ac costs : 
Held : (i ) the policy covered liabilities of 
the insured for accidental bodily injury to 
any person or accidental damage to property 
caused by his negligence, even though gross 
& attended by criminal consequences ; (2) the 
policy, by covering these liabilities, was not 
void as against public policy, Ac the insured 
was entitled to the indemnity which he 
claimed.— James v. British General In- 
surance Co., [1927J 2 K. B. 311 ; 96 L. J. 


K. B. 729 ; 137 L. T. 166 ; 43 T. L. R. 364 ; 
71 Sol. Jo. 273. 

I 3216a. .]— James v. British General 

Insurance Co., No. 3214a, ante . 

3216b. Protection against criminal consequences.] 

— James v. British General Insurance 
Co No. 3214a, ante. 

| 3217a. Actual driver also insured — 

Ratable contribution.] — G. took out with the 
M. co. a motor car insurance policy covering 
himself & any friend driving with G.’s 
consent, & providing as following : 41 Con- 
dition 6. The extension of the indemnity to 
friends or relatives of the insured is con- 
ditional upon such friend or relative boing 
a licensed As competent driver Ac. not being 
insured under any other policy. Condition 
10. If at the happening of any accident, 
injury, damage, or loss covered by this 
policy there shall be subsisting any other 
insurance or indemnity of any nature what- 
ever covering same, whether effected by 
insured or by any other person, then the co. 
shall not bo liable to pay or contribute 
towards any such damage or loss more than 
a ratable proportion of any sum payable in 
respect thereof for compensation. L., G.’s 
brother-in-law, took out with the G. co. a 
similar polio} , providing that “insured will 
also be indemnified hereundei while per- 
sonally driving a car not belonging to him 
provided that there is no other insurance in 
respect of such other car whereby insured 
may he indemnified,” A that “ if at the time 
of the occurrence of any accident, loss or 
damage there shall be any other indemnity 
or insurance subsisting whether effected by 
insured or by any other person the corpn. 
shall not be liable to pay or contribute more 
than a ratable proportion of any sums payable 
in respect of such accident loss or damage.” 
While L. was driving G.’s ear with G.’s con- 
sent it. had a collision, & L. had to pay damages. 
G., as trustee for L., claimed against the M. 
co., & L. on his own behalf claimed against 
the G. co. : — Held : in each policy the pro- 
vision as to ratable contribution qualified 
the preceding clause, At each co. was liable to 
pay claimants half the amount claimed. — 
Galil v. Motor Union Insuiianue Oo., Ltd., 
Loyst v. General Accident Fire Ac Life 
Assurance Corpn., Ltd. (1926), 96 L. J. 
K. B. 199 ; 43 T. L. R. 15 ; 70 Hoi. Jo. 1140. 


Part VII. — Insurance against Burglary and Theft 


3252. Add. Citations c—affd., [1927] A. C. 140; 
136 L. T. 263 ; 43 T. L. R. 46 ; 70 Sol. Jo. 
1111 ; 32 Com. Cas. 62, H. L. 

3256. Add. Annotation : — Retd. Lake v. Simmons 
(1926), 95 L. J. K. B. 686. 

3257. Add. Annotation Generally, Refd. Lake v. 
Simmons (1926), 95 L. J. K. B. 686. 

3258. Add Citations :—revsd., [1926J 2 K. B. 61; 
95 L. J. K. B. 586 ; 135 L. T. 129 ; 42 T. L. R. 
425 ; 70 Sol. Jo. 584; 31 Com. Cas. 271, 
C. A. ; revsd., [1927] A. C. 487 ; 96 L. J. K. B. 


621 ; 137 L. T. 233 ; 43 T. L. R. 417 ; 71 Sol. 
Jo. 369 ; 33 Com. Cas. 16, H. L. 

3260a. “ Dishonesty ” — Discounting bills of ex- 
change subsequently dishonoured.] — Pltf. 
was insured by two policies, subscribed by 
deft., against loss or deprivation of bills of 
exchange through theft Ac any other loss 
whatsoever through theft or other dishonesty. 
During the currency of the policies pltf. was 
induced by false representations to discount 
certain bills of exchange. The bills were dis- 


PART VI. SECT. 3. 

8233111. .] — Rural Municipality of Enfield v. London Guarantee & Accident Co., Ltd. (Saek.), 

[1926] 4 D. L. R. 37 ; [1926] 2 W. W. R. 737.— CAN. 
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lununirt'd . A pht. hrnught nn net ion oil the 
policies on the ground that he hud suffered u 
Joss through having dealt in the bills \ Deft . 
contended that the above provision in the 
policies only covered accidental loss of docu- 
ments or physical deprivation of the pos- I 


3269, 


session of documents: — Held: t, 
was caused by dishonesty within tin 
Wasserman v. Blackburn (1920) 4 v 


, Add . Annotation : — Retd . Lake v. Siim , 
(1920), 95 L. J. K. B. 586 . 


Part VIII. — Other Kinds of Insurance. 


3279a. - — To be used only for commercial 
travelling — Damaged whilst carrying pas- 
sengers .] — Held : a slut (‘merit in n proposal 
form that a mol or ear was to he used onl} 
for commercial travelling was a statement 
iloseript ive oi the risk covtTcd by the itiMir- 
ancc, tV (lie insurers were not liable for an 
accident which happened while the motor 


car was being used to carry passengers , 
carrying passengers not being within the 
descript ion. Hobkhth r. Anglo-Saxon In- 
sviiANCK Ass(H'N. (1027), 0(> L. J. K. J3. 500 ; 
12 7 1j. T. 213 ; 43 T. L. 11. 350, (\ A. 

I 3282. Add. Annotation Refd. Lake v. Simmons, 
[19271 A. C. 4H7. 

3289. Add. Citation:— 95 L. J. Ch. 2d. 


Part XI. — Mutual Insurance Associations. 


3366. Add. Annotations Mentd. 1. R. Goinrs. r. 
Weslleigh Estates Co., I. It. Comrs. r. South 
Debar Ry., 1. B. Conirs. n. Eccentric Club 
(1925), 12 Tax Cas. <>57 ; He Debtor (No. 3 of 
1920) (1920), 135 L. T. 089. 

3367. Add. Annotation :—Refd. Cornish Mutual 
Assce. v. 1. K. Comrs., [1920] A. C. 281. 

3368. Add. Annotation# Refd. Cornish Mutual 
Assce. v. 1. R. Comrs., [192C>1 A. C. 281 ; 
Greenberg r. Cooperstoin, [1920] Ch. 057; 


lie X T nited General Commercial Jnsce. Corpn., 
T1927] 2 C’h. 51. Mentd. Thomas v . Evans, 
1. It. Comrs. v. South-West Lancashire Coal- 
Owners A ssoen. (1920), 135 L. T. 073. 

3396. Add. Annotation : Refd. Hrown r. Harrison 
(1927), 90 L. .1. K. H. 1025. 

3397. Add. Annotation : Consd. Hrown r. 1 Iarrison 
(1927), 90 L. .1. K. D. 1025. 

3398. Add. Annotation : -Refd. Drown v. llariison 
(1927) 


PART VIII. 

g i. M isstaii mrnis in proposal 

It ha! amount to. | A motor \ohielc 
in the possession of (lie purchaser 
under n hire-purchase agreement was 
dcNl roved bj lire. An action was 
brought l»v the two parlies to the hire- 
purchase agreement mulct a policy 
isHued in the names of both parties. 
Lefts. pleaded lhat all benefit umlei the 
policy had been forfeited through 
misstatements In tin' proposal The 
proposal begun ** l we, the under- 
signed desire to insure m > 'our motor 
vehicle” After t h«» words “ow net’s 
full name." was will ten the names Of 
hotli pills. “ for t lie'll respective lights 
X interests.” The question “ Have 
on ever made a claim against anv 
insurance co ” was answered “ No ” 
r l proposal was signed by only one 
pi If. Although pllf. who signed tin 
proposal Imd never made a claim, the 
other had done ho: -lhtd • a non- 
suit, on the ^mmrni that the evidence 


i iroved the plea, siiould be set asnl« 

►I i:\I-.RS X’ 1 'AIUUNOION Mo'lOU Sfc.ll 
Met.. 1 /m. r. J)Ai.oi-ri\ A C’o., bin 
(1020). 2(1 S. n. N. s. W. 1115, 43 

X s \\ W. N. 39. AUS. 


g ii. .1 A proposal 

for the insurance of a motor ear con- 
tained thcquoHt ion, “ Hasanj proposal 
for insurance, oi un\ policy ewer been 
withdrawn, declined or cancelled f ” 
IMtf *s answer was “ No ” 1’ltf. liad 
held a policv o\er the cur with another 
co, lnii l»> uriungcmont , X to oblige 
pith, this polirj laid been terminated : 

- -lit Id the word “ cancelled ” mount 
tin' det erminal ton of the polio b> 
the unilateral act of the co., iSc the | 
termination of (lie policv bv mutual | 
arrangement did not amount to a 
cancellation. X' the answer to the 
question in the proposal was true. — 

\\ 11/LCOl Ks V. NlW Zfc'Vl.VYO JnsIK- 

\N( i: C’o.. 1 1 920) x. Z. b. It. M»5. 

N.Z. 


g in. A mount n corn abb . 1 -On 

an appraisal of the Milue oi an automo- 
bile whit h has been stolen \ r destroyed 
b> ilre. the Jaet Unit t lie sound value 
iV. tho replacement value are found to 
he the same is not orioi on tin* iaee 
of the awaui. hut is onl.v anotliei way 
of Having then* was a total loss. — 
srmill r. Aiuivm’k Insoramv. (’o. 
(No 3), N920| 1 1> L it 1173. [ 1926] 
3 W . A\ . ii. 503 , 3(i Man L It 1 JO — 
CAN. 

PART X. SECT. 1. 

pi. .] It r 1500 Ci.i u of 

( vn.vitv (Alta ), |192tiJ 3 W. \\ . It. 
40h . JO C’uii. C’nm. C’as. 270. — CAN. 

sw. Discrimination in rafix channel — 
Jnvi iti nation b\i Su peri nt< n (hut of 
Jnsurancf under Ontario Insurance *ict, 
J921. s. 202 — Dotation A’ dutus of 
I Snpi rintendcnt.] — lie Ol m rai. Atvi- 
, i>ii n r Assnt VNt’h (’<>., 1192012 1> h. It. 
i 390 ; 5b (>. L. It 179.— CAN. 
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Vol. XXIX.— Cases 10— 497a, 


INTERPLEADER. 

Part II. — Interpleader in the High Court. 


10. Add. Annotation : — Apld. Bepublioa do Guate- 
mala v, Nunez, [19271 1 K. B. 099. 

324. Add. Annotation : Refd. Bepublioa do Guate- 
mala v. Nunez, [1927 | 1 K. B. 609. 

447. Add. Annotation' Refd. Rojwbliea do Guate- 
mala v. Nunez, [1927 | 1 K. B. 009. 

454. Add. Annotatio n : Refd. Bepublioa do Guato- 
mala v. Nunez, [ 1927 ) 1 K. B. 009. 

455. Add. Annotation Refd. Bepublioa do Guate- 
mnla i\ Nunez, [1927) I K. B. 009. 

456. Add. Annotation : — Refd. Bepublioa do Guate- 
mala v. Nunez, [19271 1 K. B. 009. 


462a. - -- With leave.]— Under B. S. (\. Ord. 57, 
r. 11. an appeal lies by special leave from the 
decision of a judtfo sitting without a jury on 
the trial of an interpleader issue. Bkpuiu/ica 
T)K ( 1 rATFJMAl.A r. Nunez. [ 19271 1 K. B. 009 ; 
90 b. J. K. B. Ill; 130 U. T. 713; 13 

T. U. B. 1S7 ; 71 Sol. ,lo. 35, C. A. 
i nnolation . Mentd. llielwmNon r liichartlHon, 11927] 1*. 

22 s 

464. Add. Annotation : Apld. Bepublioa do Guate- 
mala v. Nuuo/. | 1 9157 [ I Iv. B. <109. 

497a. — - .1 Boi ( u u \:r r. Ponsfouo 

(ISS0), 2 T. L. B. 010, 1>. C. 


PART II. SECT. 8, SUB-SECT. 4. 

e. On apptul, 11 P. K. 290. 

PART II. SECT. 8, SUB-SECT. 7. 

d (t>. 491 ) i. On appeal 11 1*. It. 29<5. 


fi07 



Cases 9a— 299. 


English and Empire Digest Supplement. 


INTOXICATING LIQUORS. 

Part I. — Definitions. 

9a. Addition of quinine.] — Whether the licence, depends on the proportion of the 

addition of quinine to wine makes the mixture. — Sharp v. Sparkes (1926), 70 Sol. 

mixture cease to be a wine within Licensing Jo. 1069, D. C. 

(Consolidation) Act, 1910 (c. 24), so as to 12. Add. Annotation : — Retd, Lorden v. Brooke- 
exempt the seller from holding a justice’s Hitching, [1927] 2 3£. B. 237. 


Part III. — Application for Licenses. 

92. Add. Annotation : — Refd. Thomas v. Newington Licensing JJ. (1926), 136 L. T. 638. 


Part IV. — Grant of Licenses. 


140. Add. Annotation : —Refd. Thomas v. Newing- 
ton Licensing JJ. (1926), 130 L. T. 638. 

141. Add. Annotation : Refd. Thomas v. Newing- 
ton Licensing J.T. (1926), 130 L. T. 638. 

141a. - - Pending hearing of summons 

against applicant.! — Applts., the licensee & the 
owners of a public-house, applied to the 
licensing justices on Mar. 1 for a renewal of 
the licence, which was due to expire on 
Apr. 4. The justices, on the ground that 
summonses were pending against the licensee 
lor supplying during non-permitted hours 
intoxicating liquor for consumption on the 
premises, adjourned the consideration of the 
application to the next transfer sessions to 
he held on Apr. 12. On Mar. 4 the licensee 
was convicted on the summonses, Sc on 
Apr. 12 the licensing justices refused the 
renewal : — Held : the adjournment did not 
amount to a refusal of the renewal. — Thomas 
?*. Newington Licensing .TJ. (1926), 136 
L. T. 638; 43 T. L. 31. 181 ; sub nom. 
Thomas v. Newington J licensing J.T., 
Meux’s Brewery Co., Ltd. v. Newington 
Licensing J J., 91 J. P. 37 ; 25 L. U. R. 109. 

149. Add. Annotaiion : — Apld. Fromo United 
Breweries Co. v. Bath JJ., [1926] A. C. 586. 

202a. Applicant's willingness to contribute to com- 
pensation fund.] - -A question arose which of 
two adjacent licensed houses should be 
granted a renewal of its licence, & which 
should be suppressed. The owners of each 
house submitted to the licensing justices 
plans of proposed alterations, Sc the owners 
of one of the houses offered to pay £1,250 


to the compensation fund if the alterations 
were sanctioned. The same licensing justices 
sat as compensation authority to consider 
the question of redundancy, & decided to 
renew the licence of the house whose owners 
had offered the contribution, it appearing 
from the evidence that that house, when 
altered, could be made the better of the two. 
They then, as licensing justices, approved 
the alterations to that house : — Held : (1) in 
considering the question of the contribution 
offered to the compensation fund the licensing 
justices had taken extraneous matter into 
account, & as this must necessarily have 
affected their minds as compensation autho- 
rity, their decision must be quashed ; (2) it 
was contrary to the spirit of the Licensing 
Acts, though it might be within the letter 
of them, that the powers of the compensation 
authority should be delegated to the licensing 
committee so that the two bodies were 
identical, it being clearly intended that they 
should be separate & independent bodies. — 
R. v. Sheffield .TX., Ex p. Rawson (T.) Sc 
Co., Ltd. (1927), 91 J. P. 193 ; 44 T. L. R. 

. 43 ; 25 L. «. R. 530, D. C. 

206. Add. Annotaiion : — Refd. Short v. Poole 
Corpn., [1926] Ch. 66. 

234. Add. Annotaiion : — Refd. R. v. Holbom 
licensing JJ., Ex p. Stratford Catering Co. 
(1926), 90 J. P. 169. 

267. Add. Annotation: — As to (1) Refd. R. v. 
Sheffield JJ., Ex p. Rawson (1927), 91 J. P. 
193. 

299. Add. Annotaiion : — Apld. R. v. Holbom 


PART I. 

1 1. “ Spirits " — Include rum — In- 
land Revenue Act , R. S. C., 1906 (c. 51). 
s. 185.1 — He R. v. McKenzie (1926), 
45 Can. Orira. Cas. 144; 58 N. S. It. 
313.— CAN. 

sa. •• Residence** — Temperance Act 
(Man.). 1924 (c. 118 )— Liquor Control 
Act (Man.), 1924 (c. 117).}— R. v. 
Hubin. 119261 4 D. h. It. 863 : [1926] 
2 W. tV. R. 768 ; 46 Can. Crim. Coe. 


202 ; 36 Man. L. R. 11.— CAN. 

sb. Amendment of 

latter Act by 1926 (c. 28), 8. 1.}— R. v . 
Levine, {1926] 3 W. W. R. 550 ; 46 
Can. Grim. Cos. 342 ; 36 Man. L. R. 
95.— CAN. 


k I. .] — Harerlack t>. Burr, 

ri926] 1 D. L. R. 252 ; [1926) 1 

W. W. R. 120 ; 45 Con. Crim. Cos. 
58 ; 20 Sask. L. R. 293.— CAN. 
k ii. .} — R. (Johnston) r. Busi- 
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KiEWioz (Sask.), [1926] 4 D. L. R. 
715 ; [1926] 2 W. W. R. 759 ; 46 

Can. Crim. Cas. 145.— CAN. 

.] — R. r. Clark (Sask.) 

15 Can. Crim. Cos. 265 ; [1926 
. R. 373.— CAN. 
sd. " Quest ."] — A non-paying guest 
of a hotelkeeper may be a bona fide 
guest within Liquor Act, 1925. — R. v. 
Henderson (Sask.), [1926] 2 W. W. R. 
430 ; 45 Can. Crim. Cas. 373.— CAN. 



VoL XXX. — Intoxicating Liquors. Cases 299— 575a. 


Licensing JJ., Ex p. Stratford Catering Co. 
(1926), 90 J. P. 159. 

299a. Security of tenure.] — On an 

application for the transfer of a license the 
licensing justices may consider the security 
of tenure given to the proposed licensee as 
a matter affecting his 11 fitness or propriety.” 
They may also adopt a certain standard 
length of notice as generally desirable, & if 
they do so, it is convenient that they should 
make it publicly known, provided that it is 
not made a hard & fast rule to be applied 


indiscriminately. — R. v . Holborn Licensing 
JJ., Ex p. Stratford Catering Co., Ltd. 
(1926), 136 L. T. 278; 90 J. P. 159; 42 
T. L. R. 778 ; 24 L. G. R. 509, D. O. 

328. Add. Annotation : Refd. K. r. Sheffield .1.1., 
Ex p. Hawson (1927), 91 J. P. 193. 

339. Add. Annotation : - As to (2) Folld. R. v. 
Sheffield J.I., Ex p . Uawson (1927), 91 .1. P. 
193. 

355. Add. Annotation : Folld. R. ?*. Leicester .1.1., 
Ex p. AUbrighton. [1927| 1 K. R. 557. 


Part VII. — Compensation. 


381. For the existing paragraph substitute the 
following paragraph ; — 

Instructing solicitor to 

oppose.] — On an application to the licensing 
justices of a county borough for the renewal 
of an old on-licence the justices referred the 
matter to the compensation authority of the 
borough under Licensing (Consolidation) Act, 
1910 (c. 24), s. 19, & at a further meeting 
they resolved that a solr. should be instructed 
to appear before the compensation authority 
& oppose the renewal on their behalf. The 
solr. duly appeared & opposed, & the com- 
pensation authority refused the renewal, 
subject to payment of compensation. Three 
of the justices who sat & voted as members 
of the compensation authority had boon 
parties to the resolution of the licensing 
justices authorising a solicitor to appear on 
their behalf : — Held : the three justices were 
disqualified from sitting on the compensation 
tribunal on the ground of bias, & the decision 
of the tribunal must be set. aside. — Fromk 
United Breweries Co. v. Bath J.T., [1926J 
A. C. 586; 95 L. J. K. B. 730 ; 135 L. T. 
482 ; 90 J. P. 121 ; 42 T. L. R. 571 ; 24 
Tj. G. R. 201, H. L. ; revsg. S. C. sub nom. R. 


Part VIII. — Decisions 

463. Add. Annotation dent rally* Refd. R. v. 
Leicester J.I.. E.r p. AUbrighton, [1927J 1 
K. B. 557. 


v . Bath Compensation Authority, [1925] 
1 K. B. 085, C. A. 

An nutation : Distd. K. r. Lolcchtor .U., hi n Alllirigliton, 
1 1 0271 1 K. H. .>i>7 • 

381a. .| The mere fact that a 

licensing justice lias originated an objection 
to the renewal of a licence, which, conse- 
quently. is referred by him «V other justice's 
to the compensation authority does not 
disqualify him by reason ot interest from 
sitting iV adjudicating, as a member of that 
authority upon the matter ol that licence. - 
R. v . Leicester .1.1., Ex p . Ai.i.mutniTON, 
[1927] 1 K. B. 557 ; 90 L. .1. K. H 310 ; 130 
L. T. 035; i)l .J. I*. 31 ; 13 T. L. It. 1S3 ; 

25 L. G. It. 1 19, I). C. 

381b. Delegation of powers to licensing justices 
Improper. i R. r . Sheffield J.I., E.v p . 
Rawson (T.) A: Co., Ltd., No. 202a, ante. 

394. Add. Annotation : Folld. It. r. Sheffield .1.1., 
E.r p. Hawson (1927), 91 .1. 1*. 193. 

416. Add. Annotation : Refd. R. e. Customs Ac 
Kvcise Comrs., Hv IVglcr (1927). 90 L. .1. 
K. B. 997. 

424. Add. Annotation : Mentd. It. v. Kheflicld 
.1.1., Exp. Rawson (1927), 91 .1. I\ 193. 


of Licensing Justices. 

543. Add. Annotation Refd. IjhiIoii r. Jfinokc- 
IfiUhiut?, 1 1 1)27 J 2 K. 14. 237. 

548. Add . Annotation : -Refd. It. r. .U., 

lix Allhright on, [1927J 1 K. H. 5.V1. 


Part IX. — Hours of Sale. 

675*. Add. Citations [1920] 2 K. B. 519 ; 90 L. J. K. «. 1 ; 90 J. V. 155 ; 24 Jj. O. H. 471. 


39 


j.s. 
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PART XII. SECT. 1, SUB-SECT. 3.— A. 

656 ii. - .1 Where a 

few minutes to eloHing-time on a busy 
evening a drunken man entered a bar, 
where there were Irom lift v to seventy 
people, A the barman told him to tret 
out, A. the man buying turned towards 
Ihe door, tin* burmun, thinking he had 
left the premises, took no further 
eileetive steps to see that lie hud done 
so, & a tew minutes later the pollen 
loutid t lie man standing at another 
purt or the har-emmter : livid: to 
eonstit ute t he oJVenee of “ permitting ” 
dnmkenuesh on lieensed pivmises there 
must he evidence t lint the lieeiiHee, 
or bis servants or agents, consented to, 
or eouHeiouslv allowed, the drunken 
man to remain on the premises, & a 
“ permission " in this sense bad not 
been established Mel* \KL \nd r. 
SpAKkH. 1 11120 I N. Z. L. It. 689. — N.Z. 

PART XII. SECT. 3, SUB-SECT. 1. 

sk. Aulmg persons to commit offciwc 
oj being found unlawfully on premises 
after closing hours. |— where persons 
ui*e found unlawfully on licensed 
premises after closing hours, even 
though the licensee was not a consenting 
party to their original entry, & after 
their entiy pressed them to depart, 
but Hlunvod looseness & lack of control 
not desirable in a licensee, & did not 
turn such persons out of the promises, 
the licensee iN guilty of aiding & assist- 
ing sueli persons to commit the offence* 
of being found unlawfully on llocnsod 
premises after closing hours. — A rm- 
•strong t\ Keller kr, L 1 B U 1 N. Z. 
L. H. 422.— N.Z. 

PART XII. SECT. 3, SUB-SECT. 2. - A 

727 vi. .1 Liquor supplied 

on licensed premises, 1»> wav of gift, 
liv the wile of the licensee to her guests, 
at a time when such poisons wen* not 
lawfulh entitled to he supplied : - 
Ui Id an offence under Licensing Act, 

I tins. s. 2<h') (» ). \\ VTEHSON p. Low, 

|1 P2C J N. /. L. it. 751. N.Z. 

728 ix. .1 A resident 

in a licensed hotel was visited b> three 
friends, who were non-residents. After 
I lie Hermit ted liours for the sale or 
suppij of liquor, lie ordered A paid for 
t hive rounds ot diluks, which wore 
consumed bv ldmself A Ids guests : — 
lit Id: t he hotel keepei had supplied the 
liquor to the resident's guests, A had 
been guilt > of a cent ru\ cut ion of 
Lle.-u-.iug Act, 11121 ic. 12). s. 4 <o>. 
M’JUin p. Mi minx. |li)27J S. C. (.1.) 
57. SCOT. 

•m. ProoJ that person making illegal 


sales licensee's aynd Takings from 
legal it* illegal salts placed in same rash 
register. |— It. v. Ric’HARDHon (Sask.) 
(11)25), 45 Can. I Vim. Cas. 1 42. —CAN. 

PART XII. SECT. 4, SUB-SECT. 1.— 
B. (a). 

764a i. “ Intoxicated ** IV hat 

amounts to.]- In order to be guilty of 
driving a motor ear while intoxicated, 
tin* driver’s mtoxieution must lx* of 
that decree which renders ins driving 
of the ear a danger to the public. 
MoHak p. MeLiumiux Motor (Jar 
T o., LTD. ( Alt a.), 110261 1 I). L. It. 
372 ; 1 11)26 J J \V. \V. It. 161. CAN. 

PART XII. SECT. 6. 

b i. What must be prortd .- On a 

prosecution for unlawful possession of 
a still it must be proved that informant 
wusau officer of the inland lie venue De- 
partment or was authorised to take the 
proceedings, 1 hut accused’s arrest was 
under warrant. A' the liquor referred 
to in the certificate of analysis wuh that 
which was seized. — It. r. McKenzie 
(M an.), 110271 1 W. \V. It. 616 ; 45 Can. 
Crim. ( "as. 137. CAN. 

b ii. - — Prior charge of hiding still 
dismissal Autrtfois acquit. I -R. P. 
McKenzie (Man.) (11)26). 15 Can. Crim. 
('as. 3 SO. CAN. 

c i. — Proof of.] — It. (WlIX! \MH) 
r. Y Arikh (Man.), I1026J 3 W. \V. lb 
586. -CAN. 

PART XII. SECT. 11. 

r (p. 105) l. -- - ** Hall's 

mne/* 1 It. r. Axi.KK (1017), 40 

O. L. It. 301.— CAN. 

d (p. 105) i. — - - Mt ns rta.] - 
It. r. Lambert (Out.), 11026] 2 I). 1-/. R. 
362 ; 45 Can. Crim. Cas. 300. CAN. 

k (p. 105) i. Whcthir plan 

must tn sjun/ud. 1 It. r. Ivan (Out.) 
(1026), 15 Can. Crim. Cas. 237. -CAN. 

ppp (p. 105) i. - Transporta- 

tion by rail. 1 -ML v. O'Keefe’s Ukver- 
viiES. Ltd., 11026J 1 1>. L. It. 520 : 45 
Can. Crim. Cas. 153 ; 58 O. L. It. 221. — 
CAN. 

r (p. 106) i. — — Motor car m 

which liquor for stile found.]— It. r. 
Mxutch (Out.) (1026), 46 Cun. Crim. 
Cas. 02.— CAN. 

a (p. 106) i. — — 1 linen l ton of maqis - 
tratt to alttr chtirgt ,|— It. r. Healey 
(1*. K. I.) (1026), 46 Cau. Crim. Cas. 
206.— CAN. 

b (p. 106) I. - tl rounds for 

allowing Stenogropher not su'orn.) — 
It. r. Jacohk (Out.) (1025), 45 Can. 
Crim. Cas. 260. —CAN. 
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sn. Carriage of Liquor Act ( Ont .) — 
Not apphrabh to carriage on person . J — 
It. p. Turootte (Ont.), [ 1 026 J 3 ]). L. It. 
138 ; 16 (’an. Crim. Cas. 59.— CAN. 

aaa (p. 106) i. Temperance Act 

(Man.) 1021 (r. 118)— Second offence— 
First conviction more than six moidhs 
preciously- -Convict ion for second offence 
invalid. I — it. v. Zampjiikr (Mail.), 
110261 2 W. W. TL 721 ; 16 Can. Crim. 
Cas. 76. CAN. 

aaa (p. 106) ii. Stay of prncvtd- 

xngs Crtnen cut it ltd to stay proretd- 
mgi s.| it. (Thompson) p. I1\m\i\tt 
(Man.), 11026] 3 W. W. It. 350. CAN. 

aaa (p. 106) iii. - Stnftnn 

J m prison tin at with hard labour — 

Jn valid. | It. r. Steele (Man.), 11026] 

2 W. W. it. 370 ; l.> Can. Crim. Cas. 

250. CAN. 

aaa (p. 106) iv. -- Apptul lltar- 
ing tig count g toutl judge (’an not be 
rem ind bg n rhorari.] it. r. Cii vpman 
(M an.) (1026), 15 (’an. (Tiui. Cas. 266. 

— CAN. 

d (p. 107) i. - - Offcntts under sect. 
20 tnahlt bg singlt justivt.] -Kx v. 
Levakkei U (N. ID (1926), 46 (’an. 
(Tim. (’us. I 26. - CAN. 

11 (p. 107) l. - -- Appeal C lists — 
TaxuUon.] It r. HitmvN Dusk.) 
(1025), 45 Can. Cum (’us. 268. CAN. 

11 (p. 107) ii. Liquor Act (Sask). 
102.» (c. 53) Affidavit oj merits Con- 
dition prtvtdt nt to ajijit al liq corpora- 
tion or association. J It. (McDol u VLL) 
i . Army a Navi Veter v ns Aksocn. 
of It Ki UN v (Sask.), 11026] 3 \S . AW It. 
605 ; 16 Can. Crim. Cas. 380. CAN. 

rr (p. 107) i. Govern incut Liquor Act 
(Ii. ('.), 1024 (c. 146)- Ktcping liquor 
in hottl - What is part of hotel — 
Question of fart ]- It (LmittOE) e. 
Riley <11.- C.), [1026] 2 W. \\ . It. 534. 

- -CAN. 

rr (p. 1 07 ) ii. Interdiction order — 

Conditions prevalent. 1 — It. t\ LJRiNT 
<lh (’.), 110261 4 i). L. It. 784 ; 11926J 

3 \V. \N . it. 253 ; 46 Can. Crim. Cas. 
182.— CAN. 

rr (p. 1 07 ) iii. — Burden of proof - 
On atrustd .) — It. r. New Dominion 
CLUB (1025). 35 lb C. It. 502.— CAN. 

rr(p. 107) iv. Accused 

tut died to hem fit of reasonable doubt .] — 
It. (Anderson) r. PF.niu, [10261 1 
\V. \V. It. 551 ; 46 (’an. Crim. Cas. 

86 ; 37 11, C. It. 280.- CAN. 

gg (p. 108) i. -• — Supplying liquor 
to infant — Ignoranct of age immaterial.] 
i -lL r. Mainfkoid, (1026J 1 1). L. It. 

, 1013; 11026] 1 W. W. R. 465; 45 
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Can. Criin. Cas. 204 ; 22 Alta. L. R. 
17. — CAN. 

hh (p. 108) i. No appeal from 

statutory judgment on fllina of ropy of 
conviction of corporation.] —11. v. St. 
Elmo Hotel Co., Ltd. (Alta.), [1926] 
I D. L. R. 364 ; [1926) 3 W. W. It. 
324 ; 46 Can. Crim. Cad. 301. — CAN. 


sp. Customs Act, R. S. C\, 190(5 
(c. 48) — Burden of proof — Of hyal 
importation of goods — On accused. \ — 
JU R. i?. McKenzie (1926), 45 Can. 
Grim. Cas. 144 ; 58 N. S. R. 313.— CAN. 


sq. S. P. Re R. v. Blank, [1926J 1 
I). L. li. 323 ; 45 Can. Crim. Cas. 82 ; 
58 N. S. R. 294.— CAN. 


st. Inland Revenue Act , R. S. C\, 
1906 (a. 51) — Unlawful brewing - Evi- 
dence.] — U> v. Smith (Ont.), 1192(5) 3 
J). L. R. 419 ; 46 Can. Crim. (Us. 2 1 8. 
CAN. 

sv. Prosecution under C au- 

dit wn precedent — Giving of list of si izid 
articles.]- It. (Williams) t. Yuusii 
(Man.), [1926) 3 W. W. It. 586.- CAN. 

sw. “ - Certificate of analysts - 

( 'out cuts .] — R. (Williams) r. Yaulsii 


(Man.), [1926] 3 VV. W. R. 586. -CAN. 

sx. Conviction Form of.] R. 

(Metcalfe) r. Rat, )192(»| 1 1). L. It. 
829; 11926) 2 W. W It. 5X2: 1(5 

Can. Crim. Cas. 151 , 20 Sask. L. R. 
591.— CAN. 

d (p. 109) i. Form of.] — 

A conviction for an offence against 
the above Act omitted the providion 
in respect to the issuing of a warrant 
of distress, Sc the imposition of imprison- 
ment in default : — Held : the con- 
viction was bad. — R. v. McFajilanf. 
0891), 24 N. S. R. (12 R. & G.) 54.— 


ddddd i. Mi ns n a 

mcissary. J It. r N \no\ (Out.). 1(5 

Can. Ci ini. Cas 32 CAN. 

ddddd li. Bg druggist brt- 

dam.] Hi CwtuoLi (N s ) (192(5). 
16 Can Crim (Us. 302. CAN. 

K (P 1 1 1 ) i. / iguoi si izi d 

not idniti/ud uifh suniph unaigsid 
< Unit u turn guas/ud.\ It r 1 1 \ I > I 
(Ont ), | 192(5) 2 1) L It 99s . 1., 

('.in (Mini. Cas. .597. CAN. 

sy. I Hi gal possi ssum of l upon 


Evidence. 1 -R. v. Hall (Sask.) (1925), 
45 Can. Crim. Cas. 117.— CAN. 

sz. — .1 Re Co\dv (N. S.) 

11926). 1(5 (Mm. Crim. Cas. 327.— CAN. 

- What amounts to — l dissen- 
sion of undnn habit mash - Conviction 
quushtd.] It. v Ron Ml. (Onl.) (1925), 
l.» Can. (Mini. Cas. 1 18. CAN. 
sb. A pyial F etui sum of time 

Aftir st ntt net partly si rvi it- A p plica- 
tion rifusat.] K. v. 1 1 l.N NT.HKHin 
(1926). 15 Can. (M'lm. (’as. 15(5; 58 

N. S. R. 125. CAN. 

c (p. Ill) i. (Umvictnm for sicoud 
oittnu Invalid 11 hen Jirst conviction 
guashtd. | It. r. Moons (N. S.) (192(5), 
1(5 Can Crim. (’as. 171. CAN. 

sd. (Urtijicati of analyst Fri sump- 
tion arising fiom 1 It. r. Johnston 
(Onl )( 192(5), 16 Can. (Mini Cas. 3(50. 
CAN. 

PART XIV. SECT. 1, SUB-SECT. 2. 

f i. I'aqnuut lor customs 

dins. 1 I’VHKMtN r Ri mu i (l*. 1C I.), 
1 192(5| 2 D. 1. It 975 CAN. 
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English and Empire Digest Supplement, 


JUDGMENTS AND ORDERS. 

Part I. — Definitions. 

21. Add. Annotation : — Apld. Northwood v. L. C. C. (1927), 137 L. T. 49. 


Part II. — Classification. 


48. Add. A n notation Mentd. The Fagernes, 

119271 P.311. 

52. Add. Annotations : — Refd. The* Goulandrin, 

1 1927 | P. 182 ; Jngonohl v. Wing On (Shang- 
hai) (1927), 44 11. J\ V. 343 ; Salvesen (or 
von Lorang) a. Austrian Property Adminis- 
trator, 11927] A. (\ 041. 

101. Add. Annotations : — Refd. < 'ampbell v. Poliak, 

1 1927J A. <\ 732. Mentd. The Modica, [1928] 
P. 72. 

127. Add. Annotation Folld. Karl v. Earl A 
Kyle, Karl v. Karl (1928), 98 L. .1. P. 23. 

147. Add. Annotation : — Mentd. Jte Chartres, Far- 
irum v. Barrett, |1927) 1 Ch. 408. 

158. Add. Annotation: — Refd. The I^ord Strath- 
cona (No. 2), [1920] P. 18. 

184. Add. Annotations : — As to (1) Refd. A.-G. for 
Ontario v. McLean Gold Mines, [1927J A. <\ 
185 ; Wigg v. A. G. of Irish Free State, |1927J 
A. (\ 874. As to (2) Apld. Jaeger v. Jaeger 
Co. (1927), 44 R. P. C. 137. Generally, Mentd. 
A.-G. for Ontario v. McLean Gold Mines Co. 
(1928), 95 L. J. P. C. 217. 

186. Add. Annotations : — Refd. Whitney v. I. R. 
Oomrs., [19261 A. C. 37; Wigg v. A.-G. of 
Irish Free State, [1927} A. C. 074. 

187a. — .]- Held : an action against the 

Air Council for a declaration that a patent 
was valid was not maintainable. — Rowland 
e. Aiu Council (1923), 39 T. L. R. 228 ; 87 
Sol. Jo. 385 ; 40 R. 1\ C. 87 ; on anneal, 
39 T. L. R. 455, t\ A. 

187b. S.P. Rowland & Mackknzie-Kennedy v. 
Ant Council (1927), 98 L. J. Ch. 470 ; 137 
J,. T. 794 ; 43 T. L. R. 717 ; 44 R. P. (). 
453, (\ A. 

190. Add. Annotation : — Mentd. Fennell v. East 
11am Corpn., [1020] Oh. 641. 

198. Add. Citation : — 12 Tax Cas. 188. 


199. Annotation & : — Delete Anderson v. Equitable 
Life Assce. Soc. of the United States (1925), 
42 T. L. R. 123. 

Add. Annotation : — Mentd. Public Trustee v . 
Elder, [1920] Ch. 770. 

201. Add. Annotation : — Mentd. Jaeger v. Jaeger 
Oo. (1927), 44 R. P. C. 437. 

214. Add. Citation 2 R. R. A. 779. 

217. Add. Annotations : — Mentd. Jones v. Harris 
(1920), 43 T. L. R. 1 ; Hart v. Riversdale 
Mill Co. (1927), 98 L. J. K. B. 091. 

219. Add. Annotation : — Refd. Jaeger e. Jaeger 
Co. (1927), 44 R. P. V. 437. 

222. Add. Annotations: — Refd. Wigg v. A.-G. of 
Irish Free State (1927), 96 L. J. P. C. 88. 
Mentd. Sheppy Glue & Chemical Works v. 
Medway River Conservators (1928), 24 L. G. R. 
457. 

224. Add. Annolaiio'n: — Refd. Salisbury Ford- 
ingbridge District Drainage Hoard v. 
Southern Tanning Co. (1920), Ltd., L1927] 
2 K. B. 500. 

I 230. Add. Annotation : — Consd. Everett v. Ryder 
(1920), 135 L. T. 302. 

231. Add. Annotations : — Apld. Groedel v. Hun- 
garian Property Administrator (1927), 44 
T. L. R. 85. Refd. Groebel v. Hungarian 
Property Administrator (1925), 70 Sol. Jo. 
345. 

238. Add. Annotation : — Consd. Hardie I^ane v. 

Chiltern (1927), 90 L. J. K. H. 773. 

239. Add. Annotations : — Refd. Layzell v. Thomp- 
son (1926), 43 T. L. R. 58; Jaeger v. Jaeger 
Co. (1927), 44 R. P. C. 437. 

251. Add. Annotation : — Consd. R. v. Drain, 
Ex y. Wandsworth Grdns., [1927] 2 K. B. 
205. 

260a. As to validity of foreign judgment.] — Oir- 


PART II. SECT. 2, SUB-SECT. 1. 

1 (p. 130) i. - Subicci to refer* nec 
to a damagts.\ Where the ct. 
decides the substantial question of 
liability In an action merely refers 
tlie assessment of damages to a 
referee, reserving notliiug to Itself, tlio 
judgment should be regarded us a 
ttnul judgment for the purposes of 
appeal. Bohlund v . Abhoiword 
Lull., Min. is: Dkv.C'o., [1927] 1 D.L.R. 
l*75> ; 36 d. c. n . 3«o.-can. 


PART II. SECT. 2, SUB-SECT. 5. -A. 

bb I. - - .1 — Pltf. having begun 
un action by a specially indorsed writ. 
mo\ed before a judge In chambers 
for speedy Judgment uuder K. 8. C. 
(B. C.), Ord. 14, r. 1, Ac It won ordered 
that judgment should 1 m> entered for 


pltf. for the principal sum & that the 
uotlon should proceed as to Interest : — 
Held : the order for judgment was a 
Anal judgment.— N ational Life As- 
fctV'KtNOK Co. V . McCOUBRAT, [1020] 2 
I). L. It. 550 ; L 19263 S. C. R. 277.— 
CAN. 

sb. Judgment 
in Jute.) —Held : 

Dominion Tkx 
11926)8. C. It. 3 


maintaining inscription 
■ n flnal Judgment. — 
TILE CO. V . SKAIFK, 
10.— CAN. 


PART II. SECT. 3, SUB-SECT. 6. 

sd. Declaratory Judgments Act, 1908 
-—Discretion of court — Anticipatory con- 
struction .) — The jurisdiction of the ct. 
to give or make a declaratory judgment 
or order nnder sect. 3 of the above 
Act is discretionary, & the ct. will not 
give or make such judgment or order 


612 


by way of anticipatory interpretation 
or construction of statutory powers in 
the abstract , without knowledge of the 
facts & circumstances under which 
such powers might be exercised, or 
without any certitude that many of the 
powers will ever be exercised. Neither 
will the ct. exercise its discretion to 
give or make any judgment or order on 
a question of construction which, 
whichever way it is decided, does not 
necessarily put an end to the litigation. 
— Dairy Proprietary Assoon. (Inc.) 
v. New Zealand Dairy Produce 
Control Board, [1926] N. Z. L. It. 
535.— N.Z. 

•f. Whether binding on Crown .) — 

The Crown is not bound by the abovo 
Act, in a case where the question raised 
involves a decision affecting a monetary 
claim against the Crown. — -McDougall 
t?. A.-G.. 119251 N. Z. L. R. 104.— N.Z. 
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cumstances (sec Conflict of Laws, No. 
1135a, ante) in which: — Held: the ct. had 
power to make the declaration asked for.- - 


Ellekman Lines, Ltd. v. Bead (1927), 
41 T. L. B. 7 ; revsd . on other points (1928), 
44 T. L. R. 285, O. A. 


Part IX. — Effect of Judgments and Orders. 

282. Add. Citation: [1925] B. & C. R. 205. 337. Add. Citation : — m 'sy. S. C\ sub now. He 

320. Add. Annotation : — Held. Knight v. Knight Snf/yd, E* p. Oxford (Bp.), 52 L. J. Ch. 724. 


Part XVI. — Interest on Judgments and Orders. 

403. Add. Annotation .—Mentd. I. B. Comrs. v. Fisher’s Exors., [1920] A. C. 395. 
430. Add. Citation : — 16 Asp. M. L. C. 524. 


Part XVII. — Judicial Decisions as Authorities. 


494. Add. Annotation: — Mentd. He Wait, 11927] 
1 Ch. 600. 

504. Add. Annotation : — Generally , Mentd. G. W. 
K. v. Dunlop Rubber Co. (1926), 42 T. L. B. 
376. 

506. Add. Annotation : — Held. Koskas v. Standard 
Marine Insce. (1926), 42 T. L. B. 692. 

520. Add. Annotations : — Mentd. Robertson v. 

S. S. Appalacliec, Rovira v. Same (1926), 
136 L T. 488 ; Moule v. Marmite Food 
Extract Co. (1927), 20 B. W. C. C. 446. 

521. Add. Annotation: — Mentd. Mergenthaler 

Linotype Co. v. Intertype Co. (1920), 42 

T. L. B. 682. 

525a. * — In doubtful cases the cts. attach 

some importance to the fact that a decision 
has stood unchallenged for a considerable 
time, but neither the House of I^ords nor the 
Ct. of Appeal has shown the slightest com- 
punction in overruling cases of much higher 
authority than the decision in this case 


[Birkenhead Guardians v. Brookes (1900), 95 
L. T. 359, decided by Ridley & Daulino, J.I.] 
if, when the matter is presented in them for 
consideration, they are of opinion that the 
decisions are wrong (Nciarri on, L.J.). — 
Pontypridd Unton v. Drew, |1927] 1 K. Ik 
214 ; 95 L. ,1. K. B. 1080 ; 136 L. T. 83 ; 90 
,7. P. 169 ; 42 T. L. U. 677 ; 70 Sol. ,lo. 795 ; 
24 L. G. R. 405, C. A. 

531. Add. Annotation : — Mentd. Hart v. Hiversdale 
Mill Co. (1927), 90 L. J. K. li. 691. 

542. Add. Annotation : ~ Refd. Pnited States Slip- 
ping Board v. S trick, [J920| A. C. 51“ 

546. Add. Annotation :- Mentd. Iloome v. Wicker, 
11927] 1 (’li. 667. 

551. Add. Citations [1926] A. C. 515 ; 31 Com. 
Oas. 357 ; 17 Asp. M. L. C. 40. 

Add. Annotation : — Mentd. Hogarth v. Cory 
(1920), 95 L. J. P. C. 204. 

569a. Affecting revenue.] Tax cases ought not to 
be unsettled (Lord Sumner) - Smith (Jojin) 


PART IX. SECT. 6. 

. 336 1. Effect oj covenant to pa if 
interest — Mortgage. | - JR n mtge. the 
mtgor. covenanted, by a separate 
covenant, to pay interest. The mtgec. 
obtained judgment against the mtgpi. 
for the principal & interest duo . 
Held: the security of the mtge. was 
not merged in the lodgment. — 
Lowry r. Williams, [18‘jM l 1. r. 
271.- IR. 


PART XIV. 

sk. Judgment not registf ral — I’riority 
of mortgagt .) — Mineral Pm > loots Co. 
v. Continental Trust Co. (1906), 
37 S. C. R. 6 17. —CAN. 


PART XVII. SECT. 1, 

494 i. What, part of decision binding 
— Only ratio d(cidcndt.\-~Ori\y the 

I jrinciple upon which a case is decided 
s binding upon a court of co-ordinate 
jurisdiction & inferior cts . — Re Ma 
Mya v. Ma Thein (1926), I. L. R. 4 
Ran. 313. — IND. 

PART XVII. SECT. 4, SUB-SECT. 1. 

tm. On colonial court — Contrary 
decision of Privy Council .] — Lobb v. 
Rockwood Rural Credits Society, 
No. 603 11, post. — CAN. 


PART XVII. SECT. 4, SUB-SECT. 2. 

603 ii. - Contrary division 

by Douse of Lords 1 While a derision 
of t lie l'nvv Council on o point actually 
decided l»v it is binding on n Canadian 
ct., even though there* Is a contiaiy 
decision on the same point by tin* 
House of Lords, yr t win ic a statenn nt 
of law cited from a judgment of the 
Privy Council is merely a diet urn, 
the Canadian ct. is free to follow tin 
House of Lords. — Lonn v. Ilex kwood 
Rural Credits Houjmv, 119261 2 
1). li. Jt. 819 ; 1 1 926] 2 W. W. R. J , 
35 Man. L. R. 499.-- CAN. 

003 lit. Courts in India ] 

A derision of the Privy Council binds 
all the cts. in India, at any rate as soon 
as the derision is promulgated & comos 
to the knowledge of a ct. in India.- 
NlNQAPPA MAttBARAri'A AULESUVAK 
V. UYANAJI PontAJI Marwadi (1926), 
I. L. R. .01 Horn. 231. -IND. 

603 iv. .] — The 

decisions of the Privy Council arc 
absolutely binding on all cts. in India. 
— He Ma MYa v. Ma Thein (1926>, 
I. L. R. 4 Ran. 313.— IND. 


PART XVII. SECT. 4, SUB-SECT. 3. 

624 iv. .] — A decision of the 

Appellate Dlv. is binding on it He on 
trial judges within the province, t ’ 

& until it is overruled by a higher et. 

613 


The irelief Unit a higher et . would take 
a dlll< ti nt mi w from that expressed 
by the App< llnt< JHv., though founded 
on genernl reasoning In other crises 
decided by the higher et., is not a 
Huflieu rrt Masoning lor not following 
the di c rsron of tho Appellate JHv. 

I low hi: it c Kdmunds (Alta.), f!926J 
J I ) L. It . 700; 1 1920J 3 W. W. U. 
447 , 16 Can. Crtm. Cas. 330.- CAN. 

f i. .J Dowhctj v. EnviUNbrt 
(Alta.), No. 624 iv, anti. CAN. 

f ii. - .J- -Decisions of the highest 

ft. of u province are absolutely binding 
on all suboidinate cts. in that province. 
- Hi Ma Mya v. Ma Turin (1920), 
X. L. K. 4 Ran. 313. IND. 

PART XVII. SECT. 4, SUB-SECT. 6. 

641 i. On annthir Divisional Court 
Court equally dividtAl .] — The decision 
of an equally divided IMv. Ct. is binding 
on all Dlv. Cts. - Drih< ollv. Colletti, 
[1926] 2 D. L. It. 128 ; 58 O. L. tt. 444. 
-CAN. 

PART XVII. SECT. 4, SUB-SECT. 7. - 
A. 

663 i. Ctneral rule .) — Where cts. 
have co-ordlnato jurisdiction the 
practice In India appears to be that 
the decisions of ono such ct. arc not 
regarded os binding another . — lie Ma 
M y a v. Ma Thein (1926), l. L. R. 4 
Ran. 313.— IND. 
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& Son v. Moore, [1921] 2 A. C. 13 ; 90 
L. .T. P. O. 149 ; 125 L. T. 481 ; 37 T. L. R. 
613 ; 05 Sol. Jo. 492 : 12 Tax Oas. 200, H. L. 

Annotations — Folld. Elliott r. DucboHR Mil] (1926), 05 
L. J. K. B. 963. Mentd. Wanklo Colliery Co. I. It. 
Comrh., [1922] 2 A. C. 5] ; Boose Spinning Co. v. I. R. 
Comm. (1926), 1 35 L. T. 21 1 ; British Insulated & Helsby 
Cables r. Atherton, [1926] A. C. 205; I. It. Comrs. v. 
Newcastle Breweries (1926), 95 L. J. K. B. 936. 

569a. .] — Where a broad principle has 

been decided by the House of Lords it is very 
undesirable that it should be frittered away 
by fine distinctions (Loud Cave, 0.). — 
Newton v. Guest, Keen & Nettlefolds, 
Ltd. (1920), 135 L. T. 380 ; 70 Sol. Jo. 089 ; 
19 B. W. C. C. 119, H. L. 

Annotations - Apld. BoherlHon »*. S.S. Appalaeliee, ftovirn r. 
H.S. Appahtrhee (1926), 136 L. T. 46H; Moule r. Marinite 
Food Extract Co. (1927), 20 B. W. C. C. 146. Mentd. 
Howells v. Powell Duffryu Steam Coal Co., [1926) 1 K. B. 

4 72. 

569b. - . j When a question of law lias 

been clearly decided by the House of Lords, 
ii/ is undesirable Hint ilie decision should be 
weakened or frittered away by fine distinc- 
tions (Lom> Cave, Jones r. South- 

West LANCASIIIBE GoAL Ownkkk’ Aksoun., 
119271 A. U. S27 ; 90 J,. J. K. B. 894 ; 137 
L. T. 737 ; 13 T. L. IL 72.7 ; 71 Sol. Jo. ($80, 
II. Ij. ; S. U. ft tab now. Thomas v. 

(Richard) \ r Go., Jones r. South-West 
I jAN(’A sill in*] Goal Ow news’ Ahsocn., 11927J 

1 K. B. 33. 

577. Add. Annotations Refd. Hart r. Bivcrsdalc 
Mill Go. (1927), 90 L. J. K. B. 091. Mentd. 
Small v. Blasson (1920), 12 Tax (’as. 371 ; 
Bourne A: J I ol lings worth r. I. B. Gomrs. (1921 ), 
12 Tax Gas. -183; British Insulated At Helsby 
Cables v. Atherton, |1920J A. C. 205; Mitchell 
v. Noble, |19271 1 K. B. 719; Bees Roturbo 
Development Syndicate v. I. B. Comrs., Sana* 
r. I >ueker ( 1 927 ), 90 L. J . K . B. 91 1 . 

588a. .| \ dec ision of t lie appellate et. in 

a eo!on> which is ivgulnl ed by English law is not 
assumed to be wrong, because it conflicts wit li 
a decision ot the Ci . of Appeal in England ; it 
is otherwise if the conilict is with a decision 
of tlu* House of Lords or ot the Judicial 
Committee of the I*riv> Council. Boihns 
r. National Tiu st Co., |1927| A. ('. 717; 
90 L. J. I*. G. 8 1 ; 137 L. T. I ; 13 T. L. B. 

2 13; 71 Sol. Jo. 1 78, C. C. 

597. Add. Annotations : Consd. Barton-upon- 
Jrwell Union v W> combe Union, [1920] 2 
K. B. 3. Refd. Wycombe Grdns. v . Barton- 
upon-lrwell Grdns. (1920), 43 T. L. B. 89. 

599. Add. Annotations : —Mentd. Slieppy Glue & 
Chemical Works r. Medway Biver Conserva- 
tors (1920), 21 L. G. B. 177; Wigg r. A.-G.of 
Insli Free State (1927), 90 L. J. B. C. 88. 


600. Add Annotation /—Mentd. Capol St. Mary, 
Suffolk v. Packard, [1927] P. 289. 

602. Add. Annotation : — Mentd. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 

603. Add . Annotation : — Mentd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 

604. Add. Annotation : — Refd. Venn v . Tedesco, 
[1926] 2 K. B. 227. 

605. A dd. Annotation :■ — Consd. Venn v. Tedesco, 
[1920] 2 K. B. 227. 

608. Add. Citations : — 95 L. J. K. B. 866 ; 90 
J. P. 185 ; 42 T. L. R. 478 ; 24 L. G. R. 496. 

609. Add. Annotation : — Refd. Venn v. Tedesco, 
[1926] 2 K. B. 227. 

611. Add. Annotation : — Mentd. Koskas v. Stan- 
dard Marino Insce. (1926), 42 T. L. R. 692. 

614a. — Colonial appellate court.] — Robins v. 

National Trust Co., No. 588a, ante. 

626. Add. Annotation : — Mentd. Venn v. Tedesco, 
[1926J 2 K. B. 227. 

628a. - - .] — (J ) W here a (J. of Appeal has 

before it a series of judgments of tin* Ct. of 
Appeal which do not appear to be consistent 
with each other, A. the later judgment was 
given when t he Lords Justices were not aware* 
ot some* of the previous decisions, in such 
circumstances, as a mutter ot judicial comity , 
it is open to the ct . to consider all the previous 
decisions of the Ct . of Appeal A to form its 
own views as to which are the more* accurate 
A which it shall follow . 

(2) A (1. ol Appeal consisting of thre*e 
Lords Justices is not entitled to o\erriile* a 
decision of a Ct. of Appeal expressed hv two 
Lords Justices (Atkin, L.J.).- Glaskie r. 
W atktns, 1 1927 | 2 K. B. JS1 ; 96 L. J. K. B. 
469 ; 137 L. T. 132; 13 T. L. B. 314 ; 71 
Sol. Jo. 192, C. A. 

628b. — Conflicting decisions.] - Glaskje r. 

Watkins, No. 628a, ante. 

631a. - Colonial appellate court.] Bob- 

ins r. National Trust Co., No. 5ss«, ante. 

642. Add. Annotation : —Refd. Lowlher r. Clifford, 
| 19271 1 K. B. 130. 

643. A dd. A nnotations : — Mentd. United Billposting 
Co. v. Somerset County Council (1926), 95 
L. J. K. B. 899; Evert on r. Walker (1927), 
137 L. T. 794. 

679a. .] — Kemble : a decision of t he* Exchequer 

Chamber, where the judges were equally 
divided, will be regarded as binding on the* 
Ct. of Appeal. Hart r. Bivkrsdali: Mill 
Co. (1927), 96 L. J. K. B. 691 : 137 L. T. 
361 ; 91 J. 1\ 137 ; 43 T. L. B. 396 ; 71 Sol. 
Jo. 107, C. A. ; on appeal from S. C. snb now. 


PART XVII. SECT. 4, SUB-SECT. 7. i 
D 

893 ii. S. I‘. lions r. Kisr.r. 11928) 
•to i. li •> w \\ it I 

4 22 , 2(1 Sash L. U. 553. CAN. 

PART XVII. SECT. 4, SUB-SECT. 13. 

st. India.]- The decisions of the 
Suddor Decani Adawlat the Suddev 
Nizamnt Adawlat are not binding tin 
the High Cts.~ lit Mv >h.v r. M\ 
Til kin UJI2I»), 1. L. 11. \ Ran. 313. 
1ND. 

sv. .] PeeNtoiis of the highest 

et. of a province art' uhsolutel} binding 
on all snhordinatt' ets. in that province. 
N: ordinarllj divisions of a full bench ol 


a superior et. art* binding on benches 
other than full benches of that et. N 
on all judge* of that et. sitting singly, 

& decisions of benches are binding on 
‘ He M\ My a r. Mv ! 

v ( 1 1)20). I. L. It. 4 Ran. 31 3. — 

IND. 

sw. - — liurma- Chief Court of 

J Ann r liurma— Whether binding -On 
High Court .] — The High Ct. in the 
exercise of its ordinary original & 
appellate jurisdictions is not bouud by 
decisions of the Chief Ct. of Lower 
Burma, although its decision* art' 
conditional authoiities of the highest 
1 value to which the greatest weight ic 
I respect must he attached,-— Iti Ma 
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Mva r. Ma Tmkix (11)20), I. L. R. 4 
Ran. 313. IND. 

sx. - On 

subordinate courts. ] — On points where 
there is no decision of the High CM., 
subordinate ets. in Lower Burma are 
still bouud by the rulings of the Chief 
Ct.. A r subordinate ets. in Upper Burma 
aie still hound by the decisions ivported 
l pper Burma Rulings. Under 
CSovt. of India Act, s. 107, the High 
Ct. has power, if it so desires, to direct 
the subordinate els. in Upper Burma 
to regard them selves us hound by the 
t division* of a In'iich of the chief Ct. 

, or even of a single judge of that ct.- 
I Hr Mv Mva r. Ma The in (1926), 
I I. L. R. 4 Ran. 313.— IND. 



Vol. XXX.— Judgments. Cases 679a — 782. 


RlVERSPALE Ml LX. Co. V. HaRT, [1927] 1 

K. B. 024, D. C. 

705. Add. Annotations : — Mentd. Chestorman v- 
Federal Taxation Comr., [1920] A. C. 128 ; 
I. R. Comrs. v. Falkirk Temperance Cafe Trust 
(1920), 11 Tax (’as. 1153; I. It. Comrs. i\ Glas- 
gow Musical Festival A&socn. (1920), 11 Tax 
(’as. 151 ; I. K. Comrs. v. Peeblesshire Nursing 
Assocn. (1920), 11 Tax (’as. 335; Martin r. 
Lowry, Martin v. I. R. Comrs., [1920] 1 K. 13. 
550 ; Scottish Woollen Technical College, 
Galashiels v . 1. H. Comrs. R920), 11 Tax (’as. 
139, I. R. (’omrs. r. Yorkshire Agricultural 
Soc. (1927), 11 T. L. R. 59; AY Williams, 
Public Trustee r. Williams, [1927] 2 Ch. 283. 
714. Add. Citations : — 95 L. J. K. 33. 930 ; 135 

L. T. 018; 42 T. L. R. 009 ; 70 Sol. .Io. 
734, C. A.; affd. sub now. Newcastle 
Breweries, Lti>. r. Inland Revenue Comrs. 
(1927), 90 L. .1. K. B. 735; 137 L. T. 120; 13 I 
T. 1,. R. 470, H. L. 

717. Add. Annotation : — Generally , Mentd. Lake 
v. Simmons (1920), 95 L. J. K. B. 580. 

718. Add. . 1 nnolations : - Refd. Ruerger t. New 
York Life Assce. (1927). 90 L. ,1. K. R. 930. 
Mentd. Sassoon r. International Ranking 
Corpn., | 1927 | \. (’. 71 I . 

724. Add. Annotation : Mentd. N. V. Kwik I loo 


Tong Handel Maatschappij v. Finlay, [1927] 
A. (’. 001. 

727. Add. Annotations : — Mentd. Buerger v. New 
York Life Assee. (1927), 90 L. J. Iv. B. 930 ; 
Sassoon v. International Banking Corpn., 
[1927| A. (’. 711. 

736. Add. Annotation : — Mentd. Wycombe Grdns. 
v. Barton-upon-Irwell Grdns. (1920), 43 

T. L. R. 89. 

739a. Discrepancy between reports.] — Where a 
ease was reported in 1893 both in the Law 
Reports A in the Law Times , A the reports 
di tiered both in the narrative of facts A in 
the words of the judgments, Lord Buck- 
master assumed that in the Law Reports 
there was a revision by the judges of the 
judgments that they delivered A accepted 
that as an authoritative statement. — Fair 
MAN V. PERPETUAL INVESTMENT BUILDING 
Society, [1923] A. C. 7 1 ; 92 L. .1. lv. B. 50 ; 
128 L. T. 380 ; 87 J. Ik 21 ; 39 T. L. R. 54, 
1J. L. 

Annotations — Mentd. Co<klmin v Smith. 110211 2 K. P. 

J I D . swlclilTo r Clients Investment Co. I102IJ 2 K. H. 

7 1(> 

782. Add. Annotations: Mentd. Rail v. l*im 
( 1 927), 32 Com. Cas. 141; P.dritk i. U usso- 
Rritish Grain Kxpoit Co , [1927| 2 K. R. 535. 


616 



Cases 99 — 432a. 


English and Empire Digest Supplement. 


JURIES. 

Part VII. — Juries of Issue and Assessment. 


99. Add. Annotation Generally, Mentd. R. v. 
IlfiniH. 11927] 2 K. B. 587. 

292. Add. Annotation : — Mentd. It. v. Chesshire, 
Rucas & Bottom (1927). 20 Cr. App. Rep. 
47. 

301a. — .] — Where a jury, before hearing 

all the evidence for the defence, finds a verdict 
lor pltf., it is in the discretion of the judge to 
decide whether the jury .should be discharged 
or whether tin* case should bo continued 


before the same jury. — De Freville v. Dill 
(1927), 43 T. L. R. 431 ; 71 Sol. Jo. 430, 
<\ A. 

303. Add. Annotation : — Mentd. De Freville v. 

Dill (1927), 43 T. L. R. 431. 

421. Add. Annotation : — Refd. Campbell v. Poliak, 
[1927] A. C. 732. 

423a. Jury finding verdict before all evidence 

given.] — D e Freville v. Dill, No. 301a, 
ante. 


PART VII. SECT. 6, SUB-SECT. 3. — 
0. (b) i. 

183 i. Rcvsd., 34 S. C. R. 228. 

PART VII. SECT. 10, SUB-SECT .4. 

sd. A garment after further considera- 
tion for f(W minutes — No ground for 
st tting verdict atnth . ] - B AKRY v. ItUBKN* 
hpkin (N. B.), [1026] 1 D. L. U. 445.— 
CAN. 

PART VII. SECT. 10, SUB-SECT. 8.— 

B. (b). 

q i. - .]— The power given a trial 
judge by King's Bench Act, If. S. H., 
J920 (c. 31)), h. 47 (1), to dispense with 
a jury, although a Jui y Ihih been claimed 


by one of the parties, Is one which 
should bo exercised with judicial dis- 
cretion, x.c., the judge must give some 
good reason for depriving the party 
of his right to a jury. — Bia)owakkt v. 
DuNLor (Sask.), [1926] 4 D. L. R. 273 ; 
[1 926] 2 W. W. It. 81 7.— CAN. 


PART VII. SECT. 13, SUB-SECT. 1. 

486 ii. - .] — Mayks Care v. 

Prescott (1925), 52 N. B. Jt. 272. — 


PART VII. SECT. 15. 

571 ii. — .] — If an answer 

given by a lury to a Question is not 
clear or sufficiently explanatoi y, it is 


a propor course for the trial judge to 
ask them to retire again & answer such 
supplementary questions as may be 
submitted to them for the purpose of 
further elucidation. — Patterson t>. 
Saskatchewan Creamery Co., Ltd., 
[1921] 3 W. W. It. 554 ; 62 D. L. It. 
387 ; 14 Sask. L. R. 544.— CAN. 


571 lii. — .] — Whore a Jury 

has given a general answer to a 
question & has been sent back to give 
a more definite answer & does answer 
more definitely . the last answer is 
its real answer & tho ono which must 
govern. — Barlow v. Canadian Pacific 
Ry., [1926 j 2 D. L. It. 956; [1926] 
2 W. W. R. 11 ; 31 Can. Ry. Cas. 
414 , 35 Man. L. R. 517.— CAN. 



Vol. XXX.— Case 210. 


LAND IMPROVEMENT. 

Part IV. — Under Private Improvement Acts. 

210. Add, Annotation : — Mentd. Liggett (Lrverpool) r. Larclu>s Lank (1927), 1 27 L. T. 442. 



Case 116. 


English and Empire Digest Supplement. 


LAND TAX. 

110. Add . Annotation : — Refd. Parr v. A.-f>., [1020] A. C. 230. 


tUft 



Vol. XXX.— Gases 1—1514. 


LANDLORD AND TENANT. 

Part I. — Relation of Landlord and Tenant. 

!• Add. Annotation : Refd. Oakley r. Wilson. 243. Add. Annotation : — Mentd. Anderson v. 

[1927] 2 Iv. B. 279. Equitable Life Assce. Soc. of United Stafcos 

20. Add. Annotation : — Mentd. Hart v. Riversdalc (1926), 134 h. T. 557. 

Mill Co. (1927), 9G L. J. K. B. 691. 


Part II. — Agreements for Lease. 


296. Add. Annotation : — Mentd. Newman v. Slade, 
[1926] 2 K. B. 328. 

362. Add. Annotation: — As to (1) Refd. Franco- 
British Ship Store Co. v. Oompagnic dos 
Chargeurs Fran^aise (1926), 42 T, L. It. 735. 

368. Add. Annotation : -Refd. Keppol r. Wheeler. 
|1927] 1 K. B. 577. 

374. Add. Annotation : — Mentd. Franeo-British 
Ship Store Co. v. Compagnie des Ohargeurs 
Frangaise (1926), 42 T. L. R. 735. 

396a. Letter purporting to enclose engross- 

ment— & engrossment.! - \ prospective lessee 
having orally agreed to take a lease from a 
prospective lessor, a draft lease embodying 
the terms was approved l>> their respective 
solrs. By arrangement the engrossments of 
the lease & counterpart were then prepared 
by the lessee's solrs., who subsequently wrote 
to the lessor's soli*, purporting to enclose the 
engrossment of the lease for his signature, \ 
saying they had written to tin* lessee \ 
expected to exchange parts shortly. I>\ 
mistake the engrossment of the counterpart 
was enclosed to the lessor's soli 1 ., \ the 


engrossment ol the lease to the lessee, who 
subsequent 1\ deli\ercd it to the lessor’s soli*. \s 
messenger in exchange tor the engrossment 
of tin* counterpart . Short 1> after this the 
lessee, lclying (utter alto) on Ntat. Frauds, 
repudiated the oral contract- : Held: the 
lessee's solrs.’ letter purporting to enclose the 
engrossment of the lease coupled with that 
engrossment, subsequent 1\ handed over by 
tlie lessee m person, constituted a sutliricnt 
memorandum of the oral contract. lloKNEK 
r. Wai.khk. 1 1923 1 2 CL.21S ; 9‘J L. J.Ch.573 ; 
129 L. T. 7S2. 

499. Add. Annotation : — Refd. Rye v. Purcell, 
[1926] 1 K. B. 1*16. 

501. Add. Annotation : Refd. Rye v. Purcell, 
[1926] 1 Iv. B. 416. 

600. Add. Annotation : Refd. Torha> Hotels r. 
Jenkins, | 1927 | 2 ill. 225. 

834. Add. Annotation : -Refd. York Class Co. v. 
.1 u bb (1925), 131 L. T. 36. 

864. Add. \ n notation : Refd. Ht (tough 
71 Sol. Jo. 170. 


Part III. — Leases. 

929. Add. Annotation : Mentd. Akt. I Lmipskibs \ 1295. Add. ('tlalion : * ah nnm. It. r. Hastings 
Steinstad r. P -arson (1927), 137 L. T. 533. Boon Law 1\i<>\ <ii auiuans, 13 L. T. 362. 

981. Add. Annotation: Refd. Palmer r. < V< me. i 1355. Add. Annotation : — Reid. I wilier t>. Clifford, 
119271 1 K. B. KOI. ! [1927J 1 K. B. 130. 


Part IV. — Underleases. 

1469. Add. Annotation : — Refd. Melzak v Lilienf eld, [1926] Cb. 480. 

1470. Add. Annotation : — As to (2) Refd. Melzak v. Lilienfeld, [1926J Oh. 480. 
1514. Add. Citations : — 95 L. J. CL. 305 ; 135 L. T. 145. 


PART I. SECT. 3, SUB-SECT. 1. A. 

63 xxvi. Vlihannkh r. 

Robinson (1027), i. L. H. f> Kan. 127. - 

IND. 

PART III. SECT. 2, SUB-SECT. 1. 

972 v. — — .J- Williams Machine 


Co. oi Wiwri'Ko, I/in r. WlNVii'KU 
Stokauk, hn> » Man ). 1 1 926 1 4 

1). L. H 1107 , 11926] :i W. W. R. 
4.01. CAN. 

PART III. SECT. 6. 

n i. ** Rights, lihfrtirs, privileges 


tf a/f/mrti’ 7 tfine( s.” \ Hi Id: to paws 
the right to advert im, prcmiHCB by 
moans of a man Htanding with an 
odvortiHcmcnt hoard at the entrance to 
nn arcade. — H unky, Ltd. v. M‘Gladk, 
[1920] N. 144.— IR. 



Cases 1508 — 2248. English and Empire Digest Supplement. 


Part VI. — Licence 


1598. Add. Annotations: — Mentd. Kursell v. Tim- 
ber Operators Sc Contractors, [1927] 1 K. B. 
298; Re Wait, [1927] 1 Ch. 006. 

1650. Add. Annotation : — Refd. Chaplin v. Smith, 
[1926] 1 K. B. 198. 

1682. Add. Annotation Refd. Mewsagor v. British 
Broad canting Co., 1 1927 | 2 K. 11. 542. 


1690. Add. Annotation : — Mentd. Lagan Navigation 
Co. v. Lambeg Bleaching, Dyeing & Fi n is hin g 
Co., [1927] A. C. 226. 

1694. Add. Annotation : — Consd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 

1728. Add. Citation 2 C. L. R. 1449. 


Part VII. — Premises Included in the Demise 


1810a. Liberty of passage for pipes — Extent 

of right.] — T)eft. <*o. were the lessees from a 
firm of architects for a determinable term of 
twenty-one years from June 24, 1923, & also 
occupiers of the first floor of a block of build- 
ings known as I. Court under a lease which 
contained a reservation “ excepting & re- 
serving unto the lessors & the person or 
persons for the time being occupying the other 
parts of the building the passage of gas water 
Sc other pipes &. electric wires through the 
demised promises & the free running of water 
& soil in & through the pipes connected with 
the demised promises.” In May, 1924, pltf. 
took a lease of tho second floor of 1. Court 


from the firm, subject to a similar reservation. 
In exercise of the right reserved to the lessors 
& persons occupying other parts of the 
premises pltf. conducted pipes from her 
premises through deft, co.’s part of the 
premises. Deft, co., after the operations had 
proceeded for some time, alleged that great 
inconvenience would be caused to them, & 
cut the pipes : — Held : the reservation gave 
no right to the lessors or pltf. to introduce 
any new pipes or wires into the premises. — 
Taylor v. British Leg ad Life Assurance 
Co. (1925), 94 L. J. Ch. 284 ; 133 L. T. 453 ; 
23 L. O. R. 585, O. A. 


Part VIII. — Nature, Creation, 

1848. Add. Annotation : — As to (2) Refd. Ijowther 
v. Clifford, [1927] 1 K. B. 130. 

1968. Add. Annoiaiion: —Refd. Anchor Trust Co. 
v. Bell, [1920] Ch. 805. 

1975a. Duty of tenant from year to year To use 
premises in tenantlike manner.]— A tenant 
irom year to year is under an implied obliga- 
tion to use the demised premises in it tenant- 
like manner «V to > ield them up so used at tho 
one! of the tenane> . The obligation continues 
as long as he continues tenant. If he alters 
the eharaet or of the premises, he commits a 
breach of the obligation, A is liable in damages 
lor the injur> to the reversion. Maksukn r . 


and Duration of Tenancies. 

Kivwakd II EYES, Ltd., [1927] 2 K. B. 1 ; 
90 L. .1. K. B. 410 ; 130 L. T. 593, C. A. 

2078. . 1 dd. A n notation Refd. Lowther v. Clifford, 

[1027] 1 K B. 130. 

2079. Add. Annotation: — Refd. Rye v . Purcell, 
[1920] 1 K. B. 440. 

2080. Add. A nnotation : - Refd. Lon t her v. Clifford, 
|1927| 1 K. B. 130. 

2090. Add. Annotation : — Refd. Rye v . Purcell, 
[1926] 1 K. B. 446. 

2097. Add. Citations:— [ 1927] 1 K. B. 130; 90 
J. P. 113; 24 L. G. R. 231. 

2101. Add. Annotation: — Refd. Lowther v. 

Clifford, [1927] 1 K. B. 130. 


Part IX. — Renewal of Tenancies. 

2182. Add. Annotation : Mentd. Public Trustee Property Act, 1925 (c. 20), s. 145,” read 

v. Elder, [1920] Cli. 770. “ See, now, Law of Property Act, 1922 (c. 16), 

2243. Before this case, for "Sec, now , Law of s. 115.” 


PART VI. SECT. 2, SUB-SECT. 2. ] 

•d. A grerment to display culver tisem cute I 
in movable frames on spaces in post 
offices.) — Held: not a loose, but u 
licence to use tho spaces. — U. K. 
Advertising Co. v. Glasgow Rag- 
Wash Laundry, 11 U20) S. G. 303. — 
SCOT. 

PART VI. SECT. 4. 

166511. .] MacLakrnCo. 

v. Elko. 11rduction Co. (Can.), [1026] 

4 I). L. R. 693.— CAN. 

PART VIII. SECT. 6, SUB-SECT. 2. 

B. (b). 

2034 x. Hamburg v. 

Cape Brei’ON Elec. Co. (19261 4 
D. L. R. 083 ; 68 N. H. R. 311. CAN. 

PART VIII. SECT. 9, SUB-SECT. 3. 

•t. Sub-liase for life tf* j/cars.] - 
II dd : the term of years uas 

reversionary & not concurrent . 
began to run when the life dlod.- 


Apams r. M*GoU>RlCK, 11927] N. 1. 
127. -IR. 

PART IX. SECT. 2, SUB-SECT. 1. B. 

2159 v. A covenant to 

renew runs with tho land, & can be 
specifically enforced by the assignee of 
a portion of the holding. — Secretary 
of State for India r. Volkart 
Brothers (1926), I. L. It. 50 Mad. 
695.— IND. 

PART IX. SECT. 2, SUB-SECT. 3. 

n 1. .] — Whore a renewal clause 

in a lease confers on the lessee the right 
to obtain from the lessor on the expiry 
of the old term, but not until then, 
tho grant of a new lease in preesenii In 
continuation of the old, the lessor 
cannot, during tho currency of the lease, 
though himself presently willing to 
grant a new lease, compel the lessee to 
accept it, even though the latter may 
havo given notice of his intention to 


oxerciso his right of renewal. — 
Kennedy v. Berryman, [19251 N. Z. 
L. R. 178. —N.Z. 

PART IX. SECT. 2. SUB-SECT. 5. 

2181 v. .] — Secretary of 

Statf. for India v. Volkart 
Brothers, No. 2159 v. ante. — IND. 

p i. Not after transfer of lease- 

hold interest to others.) — Jogesh 
Chandra Roy r. Ann ad a Gharan 
Chaudhury (1926), I. L. It. 53 Calc. 
590.— IND. 

PART IX. SECT. 2, SUB-SECT. 9. —A. 

r i. A lease of a house 

& consulting-rooms contained a 
covenant for renewal 8c an option to 
purchase, under which the house was 
purchased : — Held : the covenant for 
renewal only applied to the entirety 
of the premises, & not to the consulting- 
rooms alone. — M orris v. Dunstone, 
[19251 S. A. S. R. 340.— AUS. 



VoL XXXL — Landlord and Tenant. Cases 2371 — 2994. 


Part X. — Particular Properties. 


2371. Add . Annotation :--As to (1) Refd. O’CVdar 
v . Slough Trading Co., [1927] 2 K. B. 129. 
2375* Add. Annotation : — Apld. Noble v. Harrison, 
[1920] 2 K. B. 332. 


2390. Add. Annotation : — Refd. Booth v. Thomas 
(1920), 95 L. J. Ch. 100. 

2433. Add. Citation .-—134 L. T. 319. 


Part XI. — Covenants. 


2573. Add. Annotation : -Refd. O’Ccdar r. Slouch 
Trading Co., [1927] 2 K. B. 123. 

2641. Add. Annotation : — As to (2) Folld. Booth 
v. Thomas, [1926] Ch. 397. 

2651. Add. Annotation : — As to (1) Consd. Booth 
v. Thomas, [1920] Oh. 397. 

2663. Add. Annotation : — Generally , Refd. O’C Velar 
v. Slough Trading Co., [1927 j 2 K. B. 123. 

2696. Add. Annotation: — Generally , Refd. Met- 
calfe v. Boyce, [1927] 1 K. B. 758. 

2697. Add. Annotations: — As to (2) Apld. Booth 
v. Thomas, [1920] Ch. 397. As to (3) Refd. 

* Booth v. Thomas, [1920] Ch. 397. 

2703. Add. Annotation : —Refd. O’Cediu* v. Slough 
Trading Co., [1927] 2 K. B. 123. 


2707. .Idf/. Annotation : Refd. OHVdar v. Slougli 
Trading Co 1 19271 2 K. B. 123 

2719. Add. Annotation : — Apld. Booth v. Thomas, 
[1920] Ch. 307. 

2741. Add. Annotation : - Refd. O’Cedar Slougli 
Trading Co., [1927|2 K. B. 123. 

2760. Add. Annotation : — Refd. Stoney v. East- 
bourno It. 1). C. «fe Devonshire (1925), 90 
,T. P. 133. 

2776. After this case add “ See, now , Law of 
Property Act, 1925 (c. 20), s. 79.'* 

2783. After this case add 44 See, now , Law of 
Property Act, 1925 ic. 20), s. 79.” 

2802. Add . Annotation : Mentd. Bush} v. Avglio- 
rino, | I927J 2 (Mi. 33. 


Part XII. — Restrictions 

2872. Add. Annotation : — Consd. Melzak v. Lilien- 
feld, [1920] Ch. 480. 

2909. Add. Citations: — 95 L. J. Ch. 52; 135 

L. T. 91. 

2922. Add. Annotation: — Refd. Re Debtor (No. 3 
of 1920) (1920), 135 L. T. 089. 

2929. Add. Annotation : — Refd. Re Debtor (No. 3 
of 1920) (1920), 135 L. T. 089. , 

2943a. Covenant not to carry on trade of alehouse, J 
beerhouse or tavern keeper or licensed . 
victualler — Carrying on of restaurant.] A I 
covenant in a lease that Die trades or busi- 
nesses of alehouse keeper, beerhouse keeper, 
tavern keeper, or licensed victualler should 
not be carried on on the demised premises. 


on Use of Premises. 

is not broken by the carrying on of a 
lest au rant with a wine \ boor on-licence 
subject to tin* condition that alcoholic liquor 
should onl> ho Horved with meals. -LoitUHN 
v. BuookiM I nviUNO, |1927| 2 K. B. 237 ; 
90 li. .1. K. B. 100; 137 L. T. 00; 91 J. P. 
81 ; 13 T. L. H. 208 ; 71 Sol. Jo. 332. 

2945. Add. Annotation: Refd. liorden v. Brooke- 
I lifelong, (10271 2 K. B. 237. 

2952. Add. Annotation: Refd. Borden r. Brook o- 
1 Lit idling, | 1027 J 2 K. B. 237. 

2953. Add. A nnotation : Refd. liorden r. Brooke- 
1 Vitching, | 1027 | 2 K. B. 237. 

2994. Add. Citations : — 95 L. J. Ch. 1 ; 134 L. T. 
50. 


PART X. SECT. 2, SUB-SECT. 3.— A. 

■k. Land leased in lots by reference 
to plan — Lessor not entitled to depart 
from plan .] — Burns v. Dilwoutii 
Trust Board, [1925] N. Z. L. R. 488.- - 
N.Z. 


PART X. SECT. 6, SUB-SECT. 1. 

*1. Common court — Repair — Extent o/k, 
obligation.} — The wife of the tenant of 
a house In a tenement brought an 
action against the proprietors for 
damages in respect of injuries, which 
sho alleged she had sustained in con- 
sequence of a fall caused by her foot 
catching in a depression in the pave- 
ment of a common court at the back 
of the tenement. Pursuer averred 
that the depression had been there. & 
the condition of the pavement had 
been defective Sc dangerous, for some 
years. Sc that the defective state of the 
pavement was open Sc obvious. She 
did not aver that she was unaware of 
the defect, or that she had ever com- 
plained of it to defenders, nor did she 
deny defenders' averment that she 
had lived in the tenement for years 


Held: purauci 's averments wore not 
relevant to infer liability against 
defenders. — Y ofno v . (' vMrnLLL, [ I 924 J 
8.C. 157 - SCOT. 

PART X. SECT. 5, SUB-SECT. 4. 

2395 iv. .] — Connor ij. 

Nelson, Moatk & Co., r 1 025 J N. Z. 

L. R. 123.— N.Z. 

PART X. SECT. 7, SUB-SECT. 3.-- 
B. (a). 

1 1. Other trade carried on — 

Consequent refusal of justices to renew.] 
— Held : as tbo tenant had brought 
about the refusal of the renewal of the 
licence by her own act, the lessor was 
entitled to recover possession of the 
premises Sc damages for breaches of 
covenants. — Maguire v. Day, II 920 J 
N. 80.— IR. * 

PART X. SECT. 14. 

■n. Lease of warehmise spare.] — A 
lessoe of warehouse space sued his 
lessor for damages caused bv the 
freezing Sc bursting of u standpipe in 
the warehouse. Then 1 was no pro- 

R9I 


vision m the ]< aso as to heating; — 
///A/* tin huidlnid wjih under no duty 
to pirveut t he stuudpipe from freezing. 

sm i hi 4 r. Uihhonh, Ltd. (B. C.), 
[10201 li W. W. it. J 29.- CAN. 

PART XI. SECT. 6, SUB-SECT. 4. - 
A. lb) viii. 

so. Emotion for brtarh of covenant — 
After math quail not m oj breach. \- 
Cordon v. Wiliiilw (Husk.), 11920] 
4 J). L. It 1012, |192ti] li W. W. R. 
Oil. CAN. 

PART XI. SECT. 6, SUB-SECT. 4.- D. 

2756 i. rannl, [1920] 4 J). L. It. 
527 ; 1 1 920] 3 W. \V. K. 11. 

PART XII. SECT. 3, SUB-SECT. 4.— 
B. (a). 

0 I. Tea dr refnshment rooms — 

Lcihrtg premises for use as tea-rooms 
only.]— Held : a breach of covenant, 
6c the person injured by the broach of 
covenant waa entitled to an interdict 
restraining such breach. — S ahkkbolay 
il WooLmoN, [1925] App. 1). 38. — 
S. AF. 
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2097. Add. Annotation Refd. Torbay Hotel v. 
Jenkins, [1927] 2 Ch. 225. 

3002. Add. Annotation : ~ Refd. Lorden v. Brooke- 
1 [itching, [1927] 2 K. 13. 237. 

3026a. Not to allow placards, posters or advertise- 
ments other than plates or other similar 
announcements - Illuminated sign.] — Held: a 
breach of the covenant. — Gifford v. Dent 
(1920), 71 Sol. Jo. 83. 


3033. Add. Annotation : — Refd. Bichardaon v. 
Moncrieffe (1920), 43 T. L. R. 32. 

3035a. Obligation of lessor as to adjacent 

premises.] — O’Ckdau, Ltd. r. Mi.or<»H Trad- 
ini* Go., No. 5070a, post. 

3067. Add. Citations [1920] Oh. 620 ; 95 
L. J, Ch. 445 ; 135 L. T. 107. 


Part XIII. — Fitness of Premises. 


3159. Add. Annotation : — Refd. Fisher v. Walters 
(1920), 90 J. P. 195. 

3160. Add. Citations 90 J. P. 195 ; 24 L. G. It. 
azt. 

3160a. — — - .] The tenant of an in- | 

(lust rial dwelling-house, which, as regards 
rent, came within Housing Act, 1925 (c. 14), 

A: Increase of Kent iV Mtge. Interest (Re- 
strictions) Act, 1920 (c. 17), A: the rent of 
which had been increased under tin* latter 
Act, sought to recover from lus landlords, 
deft, corpn., his medical expenses As damages 
for loss ol work incurred by reason of an 
accident suffered by him when, in opening j 
one* of the windows of the house, as soon as j 
he had unlatched the top sash it tell owing 
to the* breaking oJ the* siish cord A: severely 
crushed his hands. He based iiis claim on 
1 he alleged failure of the landlords to periorm 
their statutory obligations under Housing 
Act, 1925, to keep tin* house “ in all respects 
reasonably lit for human habitation ” A:, 


alternatively, under Increase of Bent it Mtge. 
Interest (Restrictions) Act, 1920, to keep the 
house in “ good A: tenant able repair ” : — 
Held: (1) whatever was the effect of the 
above mentioned Acts upon a landlord's 
responsibility for the condition or state of 
repair ot houses coming within the scope of 
those Acts, upon which, as applied to tin 1 
facts, the ct . was not unanimous, it was a 
condition precedent to the liability of the 
landlord that notice of latent, as well as of 
patent, defects should be given to him by the 
tenant, whethei or not the landlord had a 
right of access to inspect the state 1 of repair 
of the house. A: the absence of such notice 
was fatal to pltf.’s claim. (2) Observations 
u] urn the meaning of the words “ m all 
respects reasonably tit for human habitation ” 
in Housing Act, 1925, s. j.- M organ r. 
Livkri'ooj. Gokpn., [J927J 2 K. B. 131 ; 9(*> 
L. J. K. B. 231 ; 130 B. T. 022 ; 91 J. P. 
20; 43 T. L. It. 110; 71 Sol. Jo. 35; 25 
L. G. B. 79, V. A. 


Part XIV. — Fixtures. 

3189. Add. Annotation : — Generally. Mentd. Kur- I 1 K. B. 298. 

Bell v. Timber Operators &( Contractors, [1927] | 3390. Add. C'itatio n [1926] Ch. 877. 


Part XV. 

3590. Add. Cilalions : — sub nom. Winston i». 
Pinkney, 3 Keb. 137 ; 2 Lev. 80 ; T. Baym. 
222 . 

Anvotalion : — Refd. Brownlow v. Hewley 
(1006), 1 Ld. Bayun. 58. 

3779. Add. Annotation Refd. Bye v. I*urcrll, 
[1026] 1 K. B. 446. 

3808. ^Idd. Annotation : Dlstd. British A: North 
Kuropcnti Bank r. Zal/.stein, [1927 | 2 K. B. | 
92. I 


— Rent. 

3930. Add. Annotations : — Consd. Dalton v. 

Pickard (1911), [1920 ] 2 K. B. 645, n. ; 
Richmond v. Savill, [1926] 2 K. B. 530. 

4105. Add. Annotations : — Refd. Dalton t\ 

Richmond v. Saviil, [1926] 2 K. B. 530.' 

4142a. — Sufficiency of considera- 

tion.] — A declaration set out an agreement 
in writing, whereby pltf. agreed to led, 


PART XIII. SECT. 3, SUB-SECT. 2. E. 

3156 i. ltr*ach What amount* to 
Jiot ushis hft in ijani. I Deft*, agreed 
for reward to provide hoard \ lodging 
for infant pltf., who win. injured while 
plujing iu the yard of the premises 
through eoming in content with some 
hot ushes plueed there by one of dofts. : 
— Held: defts. wen' liable. 1 nwiN r. 
Hamal, [1927] N. Z. L. It. 7. N.Z. 

PART XIV. SECT. 2, SUB-SECT. 2. 

C. (b) ii. 

3256 ii. - - .1 He Uo\ Wol.r 

Bkkwing Co. (Out.), 11926) 2 D. L. It. 
1002 ; 7 C. II. It. 625.- -CAN. 

PART XV. SECT. 5, SUB-SECT. 1.- B. 
•p. Failure to keep premises in tenant - 


able repair.]-- The landlord of a house 
brought an action against the tenant 
for decree for payment of the rent due. 
In defence the tenant averred that the 
landlord was in breach of his obligation 
to keep the premises in tenan table 
eondltion, in respect that ho had failed 
to renew certain piping which he knew 
or ought to bavo known was defective, 
with tho result that a pipe burst & 
defender's effects were damaged, & 
she was compelled to leave tho house. 
Defender retained the rtint, & also 
couuterclaimed for the damage suffered 
by her : — Held : a landlord’s claim for 
rout w T as liquid only if he had fulfilled 
his obligations under the mutual con- 
tract of lease, & defender was entitled 
to retain hor rent, & also to counter- 
claim for the darnago she alleged she 


had suffered. — F ingland Ac Mitchell 
v. Howik. [19261 S. C. 319.— SCOT. 


PART XV. SECT. 6, SUB-SECT. 5.— C. 

3984 i. IaituIs inundated.) — Unless 
there is any stipulation in the agreement 
ot tenancy to the contrary, a tenant is 
not entitled to claim abatement of 
rent on the ground that the productive 
owers of the land have deteriorated 
y reason of its liability to inundation 
at high water. It is only when a 
part of the premises leased is entirely 
lost by inundation of the sea that an 
abatement of rent on that account 
can bo claimed. — Vishwanath r. 
Kakkhibhua (1925), 1. L. It. 50 Bom. 
94.— IND. 
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T. to take, a bouse, at a yearly rent, A* deft, 
thereby also agreed to see the rent paid 
by T., or to pay it for him. Averment, 
that pltf. let the house, A T. became tenant 
on the terms of the agreement. Breach, 
that neither T. nor deft, paid the rent : - 
Held: the consideration for deft.’s promise 
was the letting of the house. — Caralijoho v . 
Slater (1851), U C. B. 800 ; 28 L. .1. r. p. 
07 ; 2 W. R. 198 ; 189 E. R. 128 ; sub now. 
Cavaliero v . Slater, 22 L. T. O. S. 
243. 


4157. Add. Annotation : — Mentd. Hoystead v . 

Taxation Comr., [1920] A. C. 155. 

4163. Add. Ajmotation : — Reid. Hoystead v. Taxa- 
tion Comr., [1920] A. C. 155. 

4167a. Rescission of purchase agreement deter- 
mining tenancy.] —Turner r. Watts, No. 
0030a, post. 

4262. Add. Annotation : Refd. Akt. Dampskibs 
Stemstad r. Pearson (1927), 187 L. T. 538. 
4276. Add. Annotation : Refd. Oakley r. Wilson, 
[1927|2 K. B. 279. 


Part XVI. Rates and Taxes. 

4397. Add. Annotation : to (2) Refd. Ik v. 4416. Add. Annotation : Refd. Musmnnn r. 

Customs A Excise Coinrsx, lie Pcgler (1927). Engelke (1927), 90 L. .1. K. B. 821. 

90 L. ,1. K. B. 997. 


Part XVII. — Assessments, Charges, Outgoings, etc. 


4458. Add. Annotation : — Generally, Refd. Lowthor 1 
v. Clifford, [1927] 1 K. B. 130. 

4464. Add. Annotations : — Refd. Cutler's Yeast Co. 
v. Htoekdale (1920). 90 L. ,1. Ch. 357 ; Ix>wther 
v. Clifford, [1927] 1 K. B. 130. 


4465. Add. 

Annotation 

:— Retd. 

Lowther 

V. 

Clifford (1926), 135 L. T. 200. 



4467. Add. 

Annotation 

.—Refd. 

Lowther 

V. 

Clifford, 

[1927] 1 K. 

B. 130. 



4468. Add. 

Annotation 

.•—Refd. 

1-owther 

V. 


Clifford (1920), 135 L. T. 200. 

4471. Add . Citations : — [1927] 1 K. B. 130; 95 
L. J. K. B. 570 ; 135 L. T. 200 ; 90 J. P. 
113 ; 24 L, G. R. 231. 

4475. Add. Annotation : Refd. Lowtlier e. Clif- 
ford, [1927] 1 K. B. 130. 


4477 .Add. Annotation : — Refd. Lowtlier 

Clifford, [1927] 1 K. B. 130. 

4479. Add. Annotation :--Refd. Lowtlier r. 

Clifford, LI 927] 1 K. B. 130. 

4482a. Special expenses rate Sewerage purposes.! 

\ special expanses rate levied for the 
purposes ol sewerage is. like a poor rate, an 
outgoing lor winch the oc< upier, A not the 
ol a proper! > is liable. C\li>hk's 

1 IMM l». r. Ill Ol KlOlih \ iM> 1 j. .1. I II. 

857 ; 180 E. T. 1 5 8 ; 91 ,!. P. 57 ; snb noni. 
CviAEiks Y id vst Co. e. Stock d vle, 25 
E. G. R. 851, C. A. 

4489. Add. Annotation : — Apld. Lowther v. 

Clifford, [1927] 1 lx. B. 130. 

4503. Add. Annotation Refd. Lowther v. 

Clifford (1920), 135 E. T. 200. 


Part XVIII.- 

4568. Add. Annotation : - Consd. Morgan o. Liver- I 

pool Corpn., L1927] 2 1 a. B. 131. j 

4569. Add. Citations : — 90 J. P. 195 ; 21 L. G. R. 
327. 

4569a. - - - - — MoikiAn v. Liverpool 

Corpn., No. 3100a, ante . 

4578. Add. Annotations : — Refd. Fisher v. Waiters, 
[1926] 2 K. B. 315; Morgan v. Liverpool . 
C’orpn., (10271 a K. H. 131. | 

4582. Add. Annotations : — Consd. Griffin v. Pillet, | 
1*1926] 1 K. B. 17. Refd. Fisher v. Walters, i 
[1926] 2 K. B. 315; Morgan r. Liverpool j 
Corpn., [1927] 2 K. B. 131. 

*• Add. Annotations : — Distd. Fisher v . Walters, | 
[1926] 2 K. B. 315. Refd. Morgan v. Liver- 
pool Corpn., [1927J 2 K. B. 131. 

4588. Add. Annotation* : — As to (2) Consd. Fisher 
v. Walters, [1926] 2 K. B. 315; Morgan r. 
Liverpool Corpn., [1927] 2 K. B. 131. 

4588a. - Morgan v . Liverpool 

Corpn., No. 3160a, ante. 


— Repairs. 

4609. Add. Annotation : -A* to (1) Reid. Marsden 
v. II eyes, 1 1927) 2 lx. B. 1. 

4662. Add. Annotation : —As to (2) Consd. Field 
v. Ournick, [1926] 2 K. B. 371. 

4670. Add. Annotation : — Refd. Field v. Ournick, 
[1920J2 K. B. 371. 

4760a. To keep in good & proper order & con- 
dition Ornamental waters Removal of 
mud. - Among the covenants in a lease was 
one by which delt. covenanted at all times 
during the term to maintain, keep, A leave 
“ all pleasure grounds,” lawns, walks, borders, 
A shrubberies m good A proper order A 
condition. Included in the pleasure grounds 
were ornamental waters consisting of two 
ponds A three lakes, win* h a Horded boating 
A r trout fishing. Pltf. complained of \arious 
breaches of the above co\cnant, partieularl> 
in respect of the accumulation of mud in 
the lodge Jake A in a portion of the upper 
boat lake, thereby causing deterioration in 
the trout fishing, A required the lakes to he 


PART XV. SECT. 10, SUB-SECT. 2.— 
E. (•). 

»w. Some heirs or suercssnra-in- 
interest .) — A suit for rent is maintain- 
able against some of the heirs or 


successors-in -interest of a deceased 
tenant, without bringing all the heirs 
or Huoce««iorh-in-iriterebt on the record. 

JAOAN Moil AN SAKKAJt v. Hkojkndka 

Kumar Chakiia ha im (1926), I. L. It. 
63 Calc. 197.--IND. 


PART XVIII. SECT. 3, SUB-SECT. 2. 

D. (b) i. 

sx. To yield up m y nod u pair 
JtruJi/t -M unfit d a way by Jtood.] 
Jumm oiu>, K'ie. v. Lysauht, 11927 J 
N. ’A. L. 11. 663. N.Z. 
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cleared of mud A weeds. Deft, had regu- 
larly cut the weeds in the lakes & kept in 
order the sluices A weirs, but repudiated 
liability to clean out any of the mud : — 
Held : in order to comply with the covenant 
which was absolutely unqualified in terms, 
deft, was liable to remove so much of the mud 
in the lodge lake, A also in a specified portion 
of the upper boat lake, as would leave a 
sheet of water of not less than 2 feet 0 inches 
in depth throughout. — H oruck v. Scully, 
11927] 2 Oh. 150; 90 L. J. Oh. 429 ; 137 
L. T. 559 ; 71 Sol. Jo. 331. 


Part XIX 

4932. Add. Annotation : — Apld. Marsden v. Heyes, 
[1927| 2 K. 11. 1. 

4943. Add. Annotation : -Ah to (1) Refd. Price v. 
Oorpn. d’Energie do Montinagny, [1927J 
A. O. 303. 

4998. Add. Annotation : Consd. Marsden v. 
II eyes, 1 1927] 2 K. 11. 1. 


Digest^ Supplement. 

4775. Add. Annotations : — Refd. Field v. Cumick, 
[1926] 2 K. B. 374 ; Marsden v . Heyes, [1927] 
2 1C. B. 1. 

4889. Add. Annotation : — Refd. Morgan v. Liver- 
pool Oorpn., [1927] 2 K. B. 131. 

4891. Add. Annotation : — As to (2) Refd. Fisher v. 
Walters (1926), 90 J. P. 195. 

4900. Add. Amiotation : — Refd. Morgan v. Liver- 
pool Oorpn., [1927] 2 K. B. 131. 

4903. Add. Annotation : — Refd. Fisher v . Walters 
(1920), 90 J. P. 195. 


— Waste. 

5003. Add. Annotation : — Refd. Marsden v. Heyes 
(1920), 90 L. J. K. B. 410. 

5006. Add. Annotation : — As to (2) Refd. Rye v . 
Purcell, [1920] 1 K. B. 440. 

5050. Add. Annotation : — As to (1) Refd. Marsden 
v. Heyes, [1927] 2 K. B. 1. 


Part XX. — Insurance and Damage by Fire 


5069a. In named ofllce “or in some other re- 
sponsible insurance ofilce to be approved by 
the lessor “—Duty of lessor.]- A covenant 
hy a lessee to insure the demist'd premises in 
the joint names of the lessee A the lessor 
in a mimed insurance ofllce, “ or in some other 
responsible insurance office to be approved 
by tile lessor,” confers upon the lessee an 
alternative to be exercised at his volition; 
A the lessor, upon an office being submitted 
to him, provided that it is a responsible one, 
must come to a reasonable decision from the 
point of view of the question whether the 
ofilce is suitable for meeting loss by fire, 
& he must not be influenced by external A 
extraneous considerations, such as con- 
venience of estate management. — Tredegar 
v. Harwood (1927), 44 T. L. R. 17 ; 71 Sol. 
Jo. 804, V. A. 

5070a. Not to do anything to Impose heavier 
insurance burden on premises— Obligation of 
lessor as to adjacent premises.]— Lessee's of 
factory premises for a term of twenty-one 
veai*s covenanted to pay as additional rent 
such sums as the lessors might expend in 
t'fiocting or maintaining the insurance of the 
demised promises against fire, A not to do or 
suffer anything on the demist'd premises 
which would reuder payable an increased or 
extra premium for the insurance of the 
demised premises or other premises adjacent 
thereto. The lessors covenanted to keep the 

PART XVIII. SECT. 5. SUB-SECT. 1.— 

B. (o). 

4887 tit. .1 — Where a balcony 

common to all the tenants was in a 
defective condition A was unsafe. A 
the landlord was notified of such 
condition, but did not repair it, A 
thereafter a tenant fell from the 


demised premises insured against fire A that 
the lessees should have quiet enjoyment 
of them. Subsequently, the lessors let 
premises adjacent to the demised premises 
to another lessee, whose trade as a wood- 
worker rendered it impossible for the in- 
surance of the demised premises to be effected 
except at considerably increased premiums : 
— Held : (1) the lessors, by dealing with the 
adjoining premises in a way which was not 
unreasonable or unbusinesslike, which did 
not affect the originally demised premises 
physically A which had rendered it, not less 
easy or legal, but substantially more 
expensive to conduct on them the business 
for which they had been demised, had not so 
interfered with the purpose for which those 
premises had been demised as to have 
derogated from their own grant of them ; 
(20 the covenant by the lessees not to do or 
suffer anything on the originally demised 
premises which would render payable an 
increased or extra premium for the insurance 
of those, or adjacent, premises did not 
impliedly put the lessors under a similar 
obligation with regard to their user of 
adjacent premises. — O’C edak, Ltd. v. Hlough 
Trading Co., [1927] 2 K. B. 123 ; 90 L. .1. 
K. B. 709 ; 137 L. T. 208 ; 43 T. L. R. 382. 

5075. Add. Annotation : — Refd. Tredegar v . liar- 
wood (1927), 44 T. L. R. 17. 

pltf. fell through an opening in a 
verandah : — Held : pltf. was not 
entitled to recover as against the 
owner, even if there were an express 
covenant by him to make outside 
repairs, as pltf. was a stranger to the 
covenant. — M auctlub v. Donnelly 
(1900), 14 O. W. K. t044 ; 1 O. W. N. 
195. — CAN. 


balcony A was injured : — Held : the 
landlord was liable. — A min t>. Ebrxhim 
(1926), 47 N. L. R. 1.— S. AF. 

PART XVIII. SECT. 5, SUB-SECT. 2.~ 

A. (b). 

n i. Where the owuer 

of an hotel leased the premises, A 
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Part XXI. — Assignment and Devolution of Leases. 


5157. Add. Annotation : — Generally, Mentd. Public 
Trustee v. Elder, [1926] Oh. 776. 

5192. Add. Annotation : — Retd. Chaplin v. Smith. 
[1926] 1 K. B. 198. 

5226. Add. Annotation : — Apld. Chaplin v. Smith, 
[1926] 1 K. B. 198. 

5241. Add. Annotation : — Apld. Chaplin v. Smith, 
[1926] 1 K. B. 198. 

5284. Add. Annotation : — Mentd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 


5286. Add. Annotation : — Apld. Tredegar v . Bfor- 
wood (1927), 44 T. L. R. 17. 

5367. Add. Annotation: — A3 * to (2) Refd. He 
Griffiths, Jones v. Jenkins, [1926] Ch. 1007. 
5450. Add . Annotations: — Consd. Dalton v. 

Pickard (1911), [1926] 2 K. B. 545, n. ; 
Richmond v. Savill, [1926] 2 K. B. 680. 
5492. Add. Annotation : - Refd. Liggett (Liver- 
pool) v. Barclays Bank (1927), 137 L. T. 443. 
5508. Add. Annotation : — Refd. Akt. Dampskibs 
Steinstad v. Pearson (1927). 137 L. T. 533. 


Part XXII. — Assignment and Devolution of Reversion. 


5701. Add. Annotation : — Refd. Rye v. Purcell, 
[1926] 1 K. B. 446. 

5714. Add. Annotation : — Consd. Rye v. Purcell, 
[1926] 1 K. B. 446. 


5725. Add. Annotation : — Refd. Booth v. Thomas, 
[1926] Ch. 397. 

5737. Add. Annotation : — Apld. Rye v. Purcell, 
[1926] 1 K. B. 446. 


Part XXIII. — Notice to Quit. 


5840. Add. Annotation: — Dlstd. & N.F. Newman 
v. Slade, [1926] 2 K. B. 328. 

5841. Add. Citations :— 95 L. J. K. B. 894; 135 
L. T. 640 ; 42 T. L. R. 607. 

5866. Add. Annotation: — As to (2) Apld. Newman 
v. Slade, [1926] 2 K. B. 328. 


5979. After this case add “» Sat, non\ (jaw of 
Property Act, 1925 (e. 20), s. 140 (l), (2); 
l^aw of Property (Amendment) Act, 1926 
(e. 11), s. 2.” 

5980. Add. Citation .*—95 L. J. Ch. 49. 


Part XXIV. — Determination of Term 


6144. Add. Annotation : — .4* to (2) Consd. Turner 
v. Watts (1927), 41 T. L. K. 105. 

6192. Add. Annotation : — Consd. Richmond v. 
Savill, [1926] 2 K. B. 530. 

6231. Add. Annotation : — Consd. Richmond v. 
Savill, [1926] 2 K. B. 530. 

6307a. Agreement by tenant to pay arrears 

of rent & give up possession.] —The rent of 
premises being in arroar, the landlord 
obtained judgment against the tenant for 
possession of the premises. Subsequently 
a document was signed by the tenant, wliieh 


provided that, if the landlord would with- 
hold the writ of possession, the tenant would 
pay the rent At give up possession of the 
promises at the end of the quarter : — Held : 
the document was not inconsistent* with the 
tenant’s right to obtain relief against for- 
feiture under Jud. (Consolidation) Act, 1925 
(c. 49), s. 46. -Nance o. Naylor (1927), 
44 T. L. R. 11, C. A. 

6315a. - - On payment of rent How rent 

calculated.] — Doe d. Uakcoukt a. Roe (1813), 
4 Taunt. 883 ; 128 E. R. 579. 


PART XXI. SECT. 1, SUB-SECT. 2. - 

B. (a) iii. 

»*. General rule .] — Unless there is 
& restriction against the alienation of 
any portion of the demised property, a 
restraint upon alienation of the demised 
promises does not prevent the aliena- 
tion of a portion. — Cutinha v. Salya- 
dora Mtnazbb (1926), 1. L. R. 60 Mad. 
331. — IND. 

PART XXIII. 8ECT\2. SUB-SECT. 3.— 

5817 II. In the case of a 

rural tenancy from year to year a 
year's notice to quit is not necessary, 
a reasonable notice only being required. 
Notice given in Jan. to quit at the end 
of the following June is reasonable. — 
T8HABALALA V. VAN DSR MSBWS 
(1926), 47 N. L. R. 75.— S. AF. 

PART XXIII. SECT. 2, SUB-SECT. 3.— 

D. 

5840 I. What amounts to week's 
notice .] — In order that a weekly 
tenancy may be determined by a notice 
to quit, the notioe must be one which 


expires at the end of a periodic weok 
from the commencement of tho 
tenancy. — How v. Manbfield, [19231 
N. Z. L. R. 91.— N.Z. 

PART XXIV. SECT. 1, SUB-SECT. 2.— 
A. (b) n. 

sa. Express right of non-payment fur 
five days — Terms of lease misunder- 
stood by lessee .] — Upon an application 
for ejectment, the lessees set up the 
answer that they had mistaken the 
terms of the lease & were under the 
impression that tho terms were similar 
to those of a previous lease, which 
gave them seven days’ grace to pay 
the arrear rent : — Held : as the pro- 
vision in the lease giving only five days' 
grace was dear 6 unambiguous, tho 
answer was no defence. — I lung v. 
Manns Sc Manns (1925), 40 N. L. R. 
58.— S. AF. 

PART XXIV. SECT. 1, SUB-SECT. 4. 

c. (o) i. 


PART XXIV. SECT. 1, SUB-SECT. 4. 

D. (a) i. 

6322 viii. .|- Where "a grant of 

land to tho congregation of H. provided 
that if tho congregation should become 
united with any other congrogal ion or 
cease to exist as u separate 
In dependent congregation, tho grant 
should become absolutely null 6c void, 
& a power of re-entry was res< ived to 
the grantor, & tho grantor served a 
notioe demanding possession on the 
ground that tho grant hud become null 
Sc void by reason of tho union of the* 
congregations of C. Sc H. - Hi Id: 
a sufficient notice was a condition 
precedent to enforcing the forfeiture, 
& the notice given was not sufficient. 
Walsh v. Wimiru\N, [19271 N. I. 1. 

IR. 


6308 xiv. Gordon v. Wil- 

helm (Sask.), [19261 4 D. L. R. 1042 ; 
[19261 3 W. W. R. Oil.— CAN. 


PART XXIV. SECT. 1, SUB-SECT. 4. - 
D. (a) ii. 

63341. Particulars of breach Must be 
precis*’ Covenant to sell only goods 
authorised by lessor. 1 Gordon 
Wilhelm (Hask.), [1926| 4 D. L. R. 
1042 ; 11926) 3 W. W. R. 641.— CAN. 
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6356. Add . Annotations: — Retd. Field v. Cumick, 
[1926] 2 K. B. 374 ; Marsden v. ITeyes, [1927J 
2 K. B. 1. 

6358. Add. Annotations : — Apld. Sedgwick, Collins 
v. Hossia Insce. of Pelrograd (1926), 136 L. T. 
72. Refd. Employers* Liability Assce. Corpn. 
v . Sedgwick, Collins, [1927] A. C. 95. 

6391. Add. Annotation : — As to (2) Reid. Be 
Griffiths, Jones v. Jenkins, [1926] Ch. 1007. 

6393. Add Annotation : — Apld. Chaplin v. Smith, 
[1926] 1 K. B. 198. 

6435. Add. Annotation : Mentd. Busby v. 
A vgh«*rmo, 1 1 927 j 2 Ch. 33. 

6573. Add. Annotation :--Apld. Turner v. Watts 
(1927), H T. L. It. 105. 

6627. Add. Annotation : — Mentd. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487. 

6636a. Substitution of licence or tenancy at will 
under purchase agreement Rescission of 
agreement.! By an agreement in writing 
dated Aug. 28, 1926, dolt., the weekly tenant/ 
ot a house to which Bent Be strict ion Acts 
applied, agreed to buy it from pltf., the 
landlord, for £900. The agreement provided 
that deft, acknowledged owing pltf. £63 lO.v. 
arrears of rent, A: that pltf. would accept £50 
in settlement ; that, until certain mtges. had 
been transferred from pltf. to deft., pltf. 
should remain in absolute ownership of the 
premises; \ that, until completion of the 
conveyance, deft., who was to remain in 
possession, should pay to pltf. interest on the 
£950 at the rate ot 6 per rent, with interest 
on interest dating from Sept . I, 1926. Deft, 
also agreed to pay curtain deposits, pltf., 
on failure of such payments, to bo entitled 
to rescind tie* agreement A enter into pos- 
session of the house. Deft, agreed to main- 
tain the house in a good state* of repair A to 
pay rate's, taxes. A insurance. On Feb. 27, 
1927, pltf. rescinded the* agreement under 
the* powers reserved in it, but de*ft. refuses! 
to give* him possession of the* bouse : - Held : 
(1) the* e *1*1 e»e*t of the* agreement, as indicating 
t lie* intention of the* parties, was to determine 
the weekly tenancy. A: to substitute* fell* it 
either a licence or a tenancy at will, which, in 
its turn, was revoked or determined by t lie 
rescission of the* purchase* agreement. A: deft, 
haei no contractual right te> resist the claim 
for possession ; (2) deft. was not protected 
by Be*nt Restriction Acts, because after 
Aug. 28. 1926, deft, remained in possession 
of ilic house by virtue of the* contract of 
purchase*, A not as a statutory tenant, eV 
under that contract she was cither a licensee 
or a tenant at will, A after its rescission, if 
she* had bee*n a lie*ensee, slie* was not a tenant 
wiio had held over uneler the Acts, A: if she* 
iiael been a tenant at will, her tenancy had 
be*en at ne» rent. A, by Increase i>f Bent A 
Mtge*. Interest (Restrictions) Act, 1920 
(c. 17). s. 12 (7), it inust % be ignored, with the 
result that the house* was to be treat eel as 
lint ciiant eel A pltf had an unrestricted right 


to recover possession of it ; (3) the rescission 
of the purchase agreement did not deprive 
pltf. of his right to the arrears of rent which 
had accrued due to him before the agreement 
was made, but it did destroy deft.’s right to 
enforce the agreement with pltf. to accept a 
less sum than that which was in fact owing. — 
Turner v. Waits (1927), 44 T. L. B. 105, 
1). C. 

6656. Add. Annotation Refd. Metcalfe r. Boyce, 
[19271 1 K. B. 758. 

6674a. — In 1910, deft., a county police 

constable, became quarterly tenant of a 
house. Jn 1912 the county police authority, 
which had till then made a gi*ant in aid of 
l lie rent of houses occupied by police* con- 
stables, decided that for the future the* chief 
constable* should be the tenant of those* 
house's, that the constables should occupy 
them as servants, that the chief constable 
should pay all re*nt, rates A taxe*s, A that a 
deduction should be* maele* in respect thereof 
from the* men’s pay. Deft, knew of, A made 
no demur to, this arrangement, but no 
express notice* te> determine his tenancy was 
give*n. From 1912 onwarels the* demands for 
re*nt we*rt* sent to deft., addressed to the 
county authority. These* deft, took to 
the polie'e* office, received the* full amount 
due*, A paid it at the estate* oilice of the 
landlord, being given a receipt acknow- 
ledging payment by the county authority, 
which receipt lie* se*nt te> the* county treasurer. 
Ne> demands fe>r rates A taxes were maele to 
deft. This e'ourse of business continued for 
fourteen years, de*ft. continuing to occupy 
the* house A his name remaining on the 
estate books as tenant. There was no 
written surrender e»r assignment of the* 
tenancy: -Uvtd: (1) there was e*vide*ne'e 
from which the* inference's of tact could be 
drawn that in 1912 deft, agreed with the* 
landlord that lie* would forthwith sum*nder 
his tenancy, that the landlord ngre*e*el with 
deft. te» ae*ee*])t the surrender A accept the 
chie*f constable as his te*nant, A that the* de*ft. 
would in future* occupy the* house as a 
servant of the chief constable A ne>t as a 
tenant, A on those facts the*re had been a 
surreneler of the tenancy by operation of law ; 
(2) ile*ft. was in the* circumstance's estopped 
from denying that lie* had surreneieivci or 
assigned the* tenancy. — Metcalfe r. Boyce, 
1 1 927 J 1 K. B. 758 ; 96 L. J. K. B. 376 ; 136 
L. T. 606; 91 J. P. 55; 43 T. L. B. U 9, 
D. 0. 

6715. Add. Annotations : — Consd. Met calfe r. Boyce, 
f 10271 1 K. B. 758. Mentd. Layzell v. Thomp- 
son (1927), 137 L. T. 106. 

6762. Add. Annotations : — Consd. Dalton v. 

Pickard (1911), [1920] 2 K. B. 545, n. ; 
Richmond r. SavUl, [1926] 2 K. B. 530. 

6764. Add. Annotation : — As to (2) Consd. Rich- 
mond v. Savill, [1926] 2 K. B. 530. 

6766. Add. Annotation : — Consd. Richmond v. 
SavUl, [1920] 2 K. B. 530. 


PART XXIV. SECT. 1, SUB-SECT. 6. 

A. (a). 

6436 iii. Con naut by landlord to 
supply (foods Ixindhml off* ring to 
supply j foods after sereiny notice of 
breach of eon mint —Ac wvntvr.] lie 
Jackson (J. It.), jc eiKTr\s. {1026] 
•2 I>. L. U. 721 . !>s O. I,. \ i . ra\\. CAN. 


PART XXIV. SECT. 2, SUB-SECT. 3.— 
B. (b) i. 

ad. Agreement acted on by parties .) — 
The renunciation of an existing lease 
by the tenant, A the grant of a new 
lease by the landlord, can be inferred 
from a written obligation on the part 
of the landlord to grant a new lease 
followed by actings of parties amount- 
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ing to rei interventus Sc by possession 
on the part of the tenant, not only 
where the landlord is a fee -simple 
proprietor, but also where he Is an heir 
of entail in possession ; & a lease so 
constituted is binding upon succeed- 
ing heirs of entail. — Campbeltown 
Coal Co. r. Argyll (Duke), II926J 
S.C. 126.— SCOT. 
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8767. Add. Citations : — (1911), 95 L. J. K. B. 6768. Add. Citations .-—95 I,. J. K. B. 1042; 136 
1052, n. ; 136 1,. T. 21, n., C. A. I,. T. 15. 

Add. Annotation : — Consd. Richmond v. 6848. Add. Annotation : — Retd. Morris i>. Harris, 
Savill, [1026] 2 K. B. 630. [1927] A. C. 252. 


Part XXV. — Delivery and Recovery of Possession. 

6925. Add. Annotation : — A s to (1) Reid. Marsden 6945. Add. Annotation : — -Mentd. Anchor Trust Co. 
v. Heyes, [1927] 2 K. B. 1 . v. Bell, [1926] Ch. 805. 


Part XXVII. — Rent and Mortgage Restriction Acts 


7027a. Notwithstanding tenant ceasing 

personally to reside on premises— Members of 
tenant’s family residing on premises.]- Kit hit- 
man v. ViDOFSKY (1927), 13 T. B. 11. 33.7, 
D. G. 

7036. Add. Annotation : — Xs io (2) Refd. Catto r. 
Curry, [1926] 1 K. B. 4G0. 

7037. Add. Citation 24 B. G. B. 321. 

Add Annotation : — Refd. Oakley v. Wilson, 
[19271 2 K. B. 279. 

7037a. Rent-free tenancy.] — The Bont Restriction 
Acts afford no protection to a tenant who is 
rent-free. — Bracey v. Pai.es, [1927] 1 K. B. 
81S; 99 B. J . K. B. 30,7; 130 L. T. 282 ; 43 
T. B. B. 09 ; 2.7 B. G. B. 1.70, D. C. 

Annotation Refd. Turner r. Watts (1027). 1 1 T. T,. It. 105. 
7037b. — .]- Turner r. Waits, No. 0030a, 
ante. 

7040. Add. Annotations: — As to (1) Distd. Ix'slie 

v. Gumming, [1920] 2 K. B. 4 1 7. -4.9 to (2) 

Refd. Thompson r. Bolls, [1920] 2 K. B. 420. 

7041. Add. Citations 95 B. J. K. B. 1007 ; 24 
B. G. B. 315. 

Add. Annotation : — As io (2) Refd. Thompson 
r. Bolls, [1920] 2 K. B. 420. 

7047. Add. Citation .-—21 B. G. B. 147. 


Add. A n noial ion s* .• —Distd. Gohen v. (Sold, 
119271 1 Iv. B. 80,7. Refd. Caiio v. Curry, 
(1920| 1 K. B. 400 ; Oakley r. Wilson, [ 1927 1 
2K.ll 279. 

7049. Add. Annotation : — Consd. Jewish Maternity 
Soc. Trustees v. Garfinkle (1920), 95 B. J. 
K. B. 700. 

7051. Add. Citations ; — 135 B. T. 470 ; 24 L. G. B. 
543. 

7061. Add. Annotation ;---Consd. Ijoslie v. Gum- 
ming, [1920] 2 K. B. 417. 

7062. Add. Annotation : — Refd. Ix'slie v. Gum- 
ming, [19201 2 1\. B. 417. 

7063. Add. (' itations : — 95 B. J. K. B. 1 ; 134 
B. T. 21 ; 24 B. G. K. 27. 

Add. Annotations Refd. Tjeslie v. Gum- 
ming, [1920| 2 K. B. 417 ; Thompson v. 
Bolls, [1920] 2 K. B. 420. 

7091. Add. Citation :—24 B. G. B. 250. 

I dd Annotations: Apid. Dunlin e. Purcell 
(1920), i:<« L.T.033. Refd. OnUe> n. Wilson, 
|1927) 2 K. B. 279. 

7095. Add. Citation 24 B. G. B. 321. 

Add A nnotaiion : — Refd. Oakley r. Wilson, 
|1927] 2 K. B. 279. 


PART XXV. SECT. 2. 

6916 i. Grounds for inti rjmnct by 
court.] - Where, following a dispute, 
a settlement was made, by winch tlie 
tenant was to quit tlie premises, A the 
tenant vaeuted accordingly * — Hi Id • 
the tenant’s claim for damages foi 
eviction A to set aside the agreement 
for settlement should he dismissed, 
as the tenant was not at such a dis- 
advantage with the landlord as to call 
fei the intervention of the et. foi his 
protection, A lie must stand hv the 
barguin he made -McK r. Snx* 
SMITH (1914), 29 \V. L. It. 210; 20 

D. L. It. 986. — CAN. 

PART XXV. SECT. 4, SUB-SECT. 2. 

D. 

f i. - — A pin at —Qrde r by judm in 
chambers. 1 No appeal lies to the ( ’t . of 
Appeal from an order made by a judge 
or the K. B. in chandlers, on an appeal 
to him from an order made by a district 
ct. judge cm an application under 
Landlord & Tenant Act for a writ of 

g osHCMslon.-- C anada Tki si Co. r. 

CHULTZ (Sask.), [1926J 4 D. L. H. 
724 ; [19261 2 W. W. It. 797.- CAN. 

PART XXVII. SECT. 1, SUB-SECT. 1. 

7022 i. Application to primus s — 
lotting not necessary.) — The provisions 
of Kent At Mtge. Restrictions Art, 
1923 (No. 19 of 1923), relating to the 
restriction of rent, only apply as 
between landlord Sc tenant, A are 
applicable only to a house which is 


let. W M.i.xri. r J’o(.\hi\. r 1 926 1 
I It. 255, 257. IR. 

PART XXVII. SECT. 1, SUB-SECT. 2. 

7040 i. Continuation of application oj 
Acts Subdctlma farinshtd of un- 
f urn i shi ft liousi l)i struct inn of alt lit it y J 

The widow of a ti mint ol a house 
let unfurnished sub-h t the bouse 
. furnished: Ihld: Hie widow bv 
I sub-lelting the bouse tuniislied mad 
it cense to be a house to which Rent 
Mtge. Restrictions Act, 1923 (No. J9 
of 1923), applied. K wan will v. 
\\ umi.h, 11926] [. R. 1 2a, 128- IR. 

PART XXVII. SECT. 1, SUB-SECT. 3. 

A. (a). 

7045 ii. - - - Hint <R Mortyayt 

Jit strict ions tft, 1923 ( No 19 of 1923), 
s. 3 < 1 ).|- The words “ let as a separate 
dwelling ” apply to “ a house.” as 
well as to “a pait of a house.” — 
\\ ALU( K r, FouAItl \ , 11926 J I. R. 
255, 257.- IR. 

PART XXVII. SECT. 1 , SUB-SECT. 3.— 
D. 

c. For the word “ hotel ” in the 
catchwords substitute tlie word 
“ hoat-f .” 

c i. — .]— A farmhouse was 

let with a farm, tho tenancy expiring 
at Martinmas 1923. In Alar. 1922, 
the tenant sub-let the house, garden. A r 
certain ottices at a rent of 4:20, the 
ratable valne of the garden be ofliees 
Iwing less than one -quarter of that of 
the house. Oil the expiry of the farm 
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tenancy at Martinmas J923, the lund- 
loid let to t lie subb riant the house, 
gaidrn, Ar ofliees, w it h the steading A. 
farmyard, at a rent of C3 >. The ratable 
vnlia of tin* garden, other's, steading, 
a tarniyard was more than one-quarter 
of Hull of the house • IJiht: as Urn 
value of the land A ot hei premises let 
with tin house sinee Martinmas 1923 
exceeded oiie-qunrter of t lint or the 
housr , 1920 Act did not upplv to tlie 
subjects, the addition of the farmyard 
A steading having nlteied the identity 
ot tlie house, A thus elided sr et . 12 (6) 
of the A el. Halimm, c. .Sinclair, 
1 1 5127 J S. ( ’. 562. SCOT. 

PART XXVII. SECT. 2, SUB-SECT. 7. 

7108 i. ” Si jiaratr ” Whit/iir 

physically scjmraU Or partdiomd ojt. | 

Rltf., tlie owner of a house eonsistmg 
of four floors A a basement, erected in 
each of tho back rooms on tin* first A 
second f tool's a partition, which con- 
verted each large hack room into two 
rooms. He put olretrre fittings in each 
floor, A dal other work in connection 
with the gas A water supply, A lot 
portion of the house to deft., describing 
it in the agreement ns “ consisting of 
a flat of three rooms A front basement 
on parlour floor.** It had not a separate 
bath or separate Hanilar> accom- 
modation, A there wus no physical 
separation of it, os a residence, from 
the rest of the house ■ Held : (1) the 
dwolling-boriHo hail not been " bond 
fide reconstructed by way of conversion 
into two or more separate & self- 



Cases 7132— 7862a. English and Empire Digest Supplement. 


7132. Add. Annotation : — As to (2) Held. Leslie v. 
Cumming, [1926] 2 K. B. 417. 

7136. Add . Annotation: — As to (1) Consd. Bracey 
v. Pales (1926), 43 T. L. R. 69. 

7250. Add. Annotation : — Retd. Turner v. Waits 
(1927), 44 T. L. R. 105. 

7254. Add. Annotation# ;-^-Distd. Campbell v. Jill 
(1926), 135 L. T. 26. FoUd. Roe v. Russell 
(1927), 71 Sol. Jo. 1003. 

7254a. Right to sublet.] — Roe v. Russell (1927), 
44 T. L. R. 177 ; 71 Sol. Jo. 1003 ; revsd. 

* (1928), 105 L. T. Jo. 101, C. A. 

- . J Set, also , Nos. 7041, 7237. 

7280. Add. Annotations : — Apld. De Vries v. 
Sparks (1927), 137 L. T. 441. Dlstd. Turner 
v. Watts (1927), 44 T. L. R. 105. 

7281. Add. Annotations: — Consd. Standingford v. 
Bruce, [1926] 1 K. B. 466 ; De Vries v. Sparks 
(1927), 137 L. T. 441. 

7281a. Notice to quit — What amounts to.] — An 
agreement made by a tenant with his land- 
lord lor good consideration to give up pos- 
session cannot constitute a notice to quit 
within 1920 Act, s. 5 (1) (c), as substituted 
for the original sect, by 1923 Act, s. 4, so 
as to entitle a landlord, who on the strength 
of the agreement has contracted to sell the 
premises, to recover possession of same. — 
De Vries v. Hparkr (1927), 137 L. T. 441 ; 
43 T. L. R. 448 ; 25 L. G. R. 497, D. O. 

7291. Add. Citations :—95 L. J. K. B. 901 ; 24 
L. G. R. 531. 


e. Premises Required by Local Authority or for 
Statutory Undertaking (Vol. XXXI., p. 581). 
Add the words “ or for Purpose in Public 
Interest .” 

7298a. “ In public Interest ” — What is — Whether 
extension of trade.] — Gooch v. Stratman 
(1927), 43 T. L. R. 475, D. 0. 

7307. Add. Citation .-—24 L. G. R. 141. 

Add Annotation: — Retd. De Vries v. Sparks 
(1927), 137 L. T. 441. 

7320. Add. Citation .-—24 L. G. R. 192. 

7351a. Assignee of lease.] — In 1913 

pltf. became the assignee of a lease of a 
house with twenty-six years unexpired. He 
went into occupation with his family & lived 
there until 1925, when he let three rooms on 
the ground floor to deft, on a weekly tenancy, 
the rooms constituting a separate dwelling- 
house within the Acts. He afterwards 
claimed to recover possession from deft., 
on the ground that 1923 Act, s. 2 (1), applied 
so as to decontrol the premises : — Held : 
the possession by pltf. of the whole house at 
the passing of 1923 Act & up to the time 
of the letting to deft. (1) was not possession 
of the “ dwelling-house ” in question, (2) nor 
was it possession by him in the capacity of 
“ landlord,” & sect. 2 (1) did not apply so 
as to decontrol the premises. — Cohen v. 
Gold, [1927] 1 K. B. 865 ; 96 L. J. K. B. 
419 ; 136 L. T. 723 ; 43 T. L. R. 376 ; 25 
L. G. R. 198, D. C. 

7352a. Quarterly tenant.] — A quarterly 


contained ilais ” within Pent 8c Mtgc. 
JtoHtrictloiiH Act, 1923 (No. 19 of 1923). 

The rent being In uimu, pltf. nerved 
notiro to quit on deft., & instituted 
ejectment proceedings • —7 It Id : (2) the 
lot ting was n mm letting of portion 
of altered premium, ho bh to entitle 
pltf. to ehuige a rent without regard 
to tho 8lnmlu.nl rent of the whole 
hoUNr ; (3) deft.’h claim for apportion- 
ment of the rent must be dismissed ; 
(4) pltf. w an outitled. to an order for 

J ioHHOHRlon. tho et. granting a stay foi a 
United period, the ordei for possession 
not to iHHue if the rent wan paid within 
thal peiiod. Bo\lk r. Fitzhimonh, 
11920] I. U. 378.- IR. 

7109 i. “ Nclf-containtd ” - Whether 
completf resuUnce Ntccssity for parti ■ 
turn.] Ihm.K r. Fitzhimonh, No. 
7108 i, antt . - IR. 

PART XXVII. SECT. 3. SUB-SECT. 2. 

B. (o). 

7128 i. House concerUd into flats — 
Whither nnt at first letting as flat .] — 
Hoyle r. FirzsiMONs, No. 7108 i, 
ante. - IR. 

PART XXVII. SECT. 3. SUB-SECT. 3. - 
C. (a). 

•1. Service of notice— J*roof.) — Heht : 
11) as 1920 Act required no particular 
formalities or solemnities to be observed 
in connection with tho service of 
notions, service could bo proved by 
evidence in the ordinary' way : (2) upon 
the facts it must bo inferred that notioo 
hud l>eon received by the tenant. — 
Guthrie v. Stewart, 1 1926 J S. C. 743. — 
SCOT. 

PART XXVII. SECT. 3, SUB-SECT. 8.— 

C. (b). 

an. Notice men using rent during 
currency of least . h A notice to be a 
valid notioo must bo oom»ct in sub- 
stance as well as if form. 

A notice is not valid which purports 
t-o increase the rent during tho currency 
of the original term of years for which 


tho tenant holds tho premises. — 
Hammon v. Byrne, 119201 I. L. 411, 
415. — IR. 

sp. Notice altering terms of tenancy.] 
—A notice is not valid which purports 
to alter tho terms & conditions of the 
original oontract of tenancy, by alter- 
ing the liability for repairs.— S ammon 
v. Byrne, [19201 1. B. 411, 415.— IR. 

PART XXVII. SECT. 3, SUB-SECT. 3.-- 
C. (c). 

st. As to amount of rent.] — A notice 
of intention to increase ront, w r hioh 
was in writing & in the statutory form, 
w as objected to by the tenant as incom- 
R*tcnt, on tho ground that the land- 
ord had stated, as the “ rent payable,” 
not the standard ront, but a higher 
amount which ho was receiving at the 
ciute of the notice, & had further failed 
to set forth how the existing excess 
over standard rent had become due : — 
litld : as the tenant had already for 
some time been paying without 
objection ront at the figure stated in 
the notice, tho onus w r as upon him to 
establish that the amount in excess 
of standard rent was not legally 
exigible, 8c as he had failed to do so, 
ids objection fell to be repelled. — 
M'Kellar v. M*M aster, [1926] 8. C. 
764.— SOOT. 

7187 i. Amendment — Mode of.] — A 
notice of intention to increase rent, 
which was In writing & in the statutory 
form, showed under the appropriate 
headings how the proposed increase 
was made up. As the item of occupier's 
rates was subsequently found to have 
been overestimated, the original notioo 
was amended by a corrective notice, 
sent by the landlord's factors & 
received by the tenant before any 
Increased rent had become due : — 
Held : Amendment of a defective notice 
was not restricted to the method 
prescribed by 1 923 Act, s. 6, tho primary 
purpose of which waa to validate 
defective notices which had been acted 
on, 8c it was competent to amend the 
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notice by the method adopted. — 
M'Kellar v. M‘ Master, [1926] S. C. 
754. — SOOT. 


PART XXVII. SECT. 3, SUB-SECT. 4.— 
B. 

7189 i. Where house reconstructed — 
Conversion into flats .] — Boyle v. 
Fitzsimons, No. 7108 1, ante. — IR. 


PART XXVII. SECT. 6, SUB-SECT. 2.— 
B. (b). 

7278 1. Premises used for immoral or 
illegal purpose — What amounts to — 
Offence against licensing laws.] — A 
tenant of licensed premises was con- 
victed of an offence against the licensing 
laws, bnt the conviction was not re- 
corded on the licence * — Held : the 
tenant had boon convicted of using 
the premises for an illegal purpose, 
& tho ct., considering it reasonable to 
do so, made an order for possession. — 
Folan v. Lee, [1926] I. R. 87. — IR. 


PART XXVII. SECT. 6, SUB-SECT. 2.— 

B. (d). 

bv. “ Greater hardship ” — Limited to 
tenant personally.] — Where deft, waa 
tenant of a house, which was occupied, 
not by him, but by his sister 8c her 
husband, 8c In proceedings for possession 
It was contended that the ct. should 
consider hardship to deft.'s sister 8c- 
her family : — Held : ” hardship "under 
Rent & Mtge. Restrictions Act, 1923 
(No. 19 of 1923), s. 4 (1) (d), was 
hardship to a tenant personally, 8c 
no hardship borne by third parties 
could be taken into consideration. — 
Cooley v. Walsh 8c Cooney, {1926] 
I. R. 239.— IR. 


bw. What amounts to.] — 

Kavanaqh v . Whittle, [1926] I. R. 
425, 428.— IR. 


PART XXVII. SECT. 5, SUB-SECT. 5.— 
B. 

p. Road- 7348 i.” 

7342 ii. .) — Boyle v. 

Fitzsimons, No. 7108 t, ante.- IR. 
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tenant of a dwelling-house which he has 
sublet may be the “ landlord ” of the premises 
within 1923 Act, s. 2, so that, if he obtains 
possession of the whole of the dwelling-house 
after the passing of that Act, the house 
becomes decontrolled. — Oakley v. Wilson, 
[1927] 2 K. B. 279 ; 96 L. J. K. B. 783; 
137 L. T. 479 ; 43 T. L. B. 521 ; 71 Sol. Jo. 
409; 25 L. 0. R. 316, 1). C. 

7352b. Mesne tenant — Part subsequently 

sublet.] — In Nov. 1922, P. became tenant 
of an entire house on a three years’ lease 
from a superior landlord. In Nov. 1921, 
he sublet four of the rooms therein to 
D., who subsequently applied that the 
standard rent of his rooms should be fixed 
by an apportionment of the rent of the ent ire 
house : — Held : the opening words of the 
proviso to 1923 Act, s. 2 (1), were meroly 
descriptive of the position at the time when 


the question of decontrol arose, <fc should be 
construed as 44 whore part of a dwelling- 
house is or during the currency of this Act 
shall be lawfully sublet,” A 1).*8 rooms were 
- saved from decontrol by the proviso. — 
Douijn v, P Alt ceu j (1926), 136 1j. T. 633 ; 
43 T. L. B. 140 ; 25 L. th B. 71, D. O. 
Annotation Reid. Oakloy v. Wilson, [1U271 2 K. B. 271). 

7352c. Tenant at rent less than two-thirds 

of ratable value.] — The tenant of a dwelling- 
house under a ninety-eight years’ lease at 
a rent wliieh was less than two-tliirds of the 
ratable value of the house was in possession 
of the house at the passing of 1923 Act: - 
Held : notwithstanding 1920 Act, s. 12 (7), 
the tenant was not, as against the freeholders, 
to be deemed to be the landlord of the house 
for the purposes of 1923 Act, s. 2 (l), so as 
to cause the house to become decontrolled. 

B hooks v. LiFFEN (1927), 44 T. L. R. 91, 

I). <\ 


PART XXVII. SECT. 6. 

7355 1 . By recorder y of possession by 
landlord — What amounts to possession ~ 
Actual distinguished from notional 
os-session . ] — The tenant of a dwelling- 
ouse, to which the Arts applied. 


gave notice of intention to reinoxe at 
Whitsunday lt)21. In Mur. l»24, the 
landlord let the house ns fiom Whit- 
sunday ]f)21 to a new tenant. At the 
Whitsunday term the old tenant 
re?no\ed fioui the house, the new 
tenant entered into possession : 


Held : the landlord had not eonie into 
“ actual possession” ot the house 
within 11)23 Act, s. 2, \ l!)2i> Act 
continued to apply to the house. 

<' Vl.KliONIAN JlMUl'MU.I Ks'l \I'KH, 1,11). 
v. Mktiivmn, 1 1 !>27 | S. ( ’. 3!>. SCOT. 
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LIBEL AND SLANDER. 

Part III. — Identity of Person Defamed. 

77. Add. Annotation : — Ref d. Thomson v. McNully (1027), 71 Sol. Jo. 744. 

Part IV. — The Statement. 


525a. Candidate for seat In Parliament.]- - Defama- 
tory words, which are actionable in them- 
selves, art* not; the less so because* they are 
alleged to have been spoken of one as a 
candidate to serve* in parliament. Harwood 
v. Ahti.ky (1804), 1 Bos. At P. N. K. 17 ; 127 
10. B. 275, iOx. Hh. 

Annotation Reid. Pun khurst v. Hamilton (1 887), 3 r J'. L. It 

.> 00 . 

885. Add. Annotations Refd. It. v. Dcnycr, 

1 1 020 1 2 K. B. 258; Auto-Mart (London) r. 
< I li It on ( 1027), 42 T. li. Jt. 402; Hardie A: 
bane r. Hhilfon (1027), 00 L. .1, K. B. 1040. 

951. For the* existing paragraph substitute the 
following paragraph : — 

— .| — J *lt f . complained of a state- 
ment published by defts., in wliicli it was 
alleged t hat pltf.. then Free State Minister 
of 1 labour A ; head of the Free State* Military 
Secret Service, was responsible for the murdt'r 
of L., A: knew who were the men implicated 
in an attack on British troops at Queenstown. 
Defts.. in their plea of justification, did not 


justify the allegation of murder nor the 
allegation that pltf. w T as a murderer. But 
they said : “ If At in so far as the W'ords 

complained of meant or were understood to 
mean or were* capable of meaning that pltf. 
took no st eps to bring to justice persons guilty 
of the death of L. or of tin* attack on the 
British troops at Queenstown, or that pltf. 
was unlit to hold any office of trust or 
responsibility, or of any kind, or that pltf. 
was a person with whom no honest or re- 
sponsible man ought to have any tiling to do, 
such words were A are true* in substance At- 
in fact.” PJlf. luring obtained an order 
for particulars of the just ilicat ion, defts. 
delivered particulars of seventy-two murders 
committed in Ireland over a period of live 
years with an allegation that pltf. had assisted 
to organise them or had employed people to 
organise them : Held: notwithstanding that 
defts., in their plea of justification had 
avoided justifying the allegations of murder, 
the particulars delivered by defts. w r ere 
admissible.- MacHkatii r. Brack (102(1), 05 
L. J. K. B. 051 ; 125 L. T. 501, C. A. 


Part V. — Publication. 

1087. Add. Annotation : (ivnvruthj. Refd. Martin I 1177. Add. Annotation : — Refd. The Fagernes, 
r. Benson, |I027| 1 K. B. 771*. | [1020J 1*. 185. 


Part VI. — Defences. 


1245. Add. Annotation : - Refd. (iodnmn r. Times 
Publishing Do., 1 10201 2 K. B. 272. 

1310. Add. Annotation : Refd. Hodman r. Times 
Publishing To., 1 1020 1 2 K. B. 272. 

1313. Add. A n notation : Consd. Hodman r. Times 
Publishing Ho.. 1 1020 1 2 K. B. 272. 

1317. Add. Annotation : Apld. Hodman r. Times 
Publishing Co.. [1020| 2 K. B. 272. 

1339. Add. A n notation : A.v to (2) Refd. Hollins r. 
Whiteway. (10271 2 K. B. 278. 


1347. Add. Annotation:- Refd. Hollins r. Whito- 
way, [10271 2 K. B. 278. 

1347a. Court of referees — Under Unemployment 
Insurance Act, 1920 (c. 30).] — A ct. of 
referees, constituted under the above Act 
the regulations thereunder for the purpose 
of deciding claims made upon the unemploy- 
ment insurance funds, is a ct. discharging 
administrative duties only. A: communications 
made to that ct. are not absolutely pri\ileged, 
as would hi* the ease if they were made to a 


PART IV. SECT. 1, SUB-SECT. 1. B. 

n i. Ai'cumtion of briny spy. J Pltf. 
alleged that ho had been called a 
Nut ioimlht spy. but alleged no hpiTial 
circumstances Held: t he words were 
not ptr se defamatory. — H ardakkr r. 
Tj Alim no (11*27), 48 N. L. It. 145.— 
S. AF. 

PART IV. SECT. 3, SUB-SECT. 1.— 
E. (o) ill. 

626 i. Mtmlnr of I'arhamcnt.] — The 


term “ office ” includes the position of 
a mcmlier of Parliament, whether or 
not such person holds an office in the 
strict common-law sense of the term. — 
Pkattkn r. The Labour Daily. Ltd., 
119261 V. L. It. 1J5 ; 47 A. L. T. 147 ; 
119201 Argue L. ft. 152.— AUS. 

PART IV. SECT. 4, SUB-SECT. 1. 

867 vi. .1 — Sutter r. Brown, 

11926] App. D. 155.— S. AF. 

030 


PART IV. SECT. 6, SUB-SECT. 2. A. 

979 ii. .1— Evans r. Maktyn, 

[1926] 2 D. L. It. 698 ; 37 B. C. R. 231. 
—CAN. 

PART VI. SECT. 1, SUB-SECT. 4.— A. 

k i. .] — If deft, does not in his 

plea of justification state the specific 
facts or instances on which he relies, 
he must do so in his particulars. — 
Barnes r. Sykes (Man.), 11926] 3 
\V. W. R. 476.— CAN. 
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judicial body in the discharge of its duties. 
Collins v. Wuitkway (I1kniiy) A: Co., 
[1927] 2K.B. 37* ; 96 1,. ,!. K. 11. 790 ; 137 
L|. T. 297 ; 43 T. lj. It. 532. 

1351. Add. Annotation : Mentd. Wisbech H. 1>. C\ 
v. Ward (1927), 91 J. 1\ 200. 

1395. Add. Annotation : — Reid. l>e Freville r. Dill 
(1927), 90 L,. J. K. 11. 1050. 

1429. Add. Citation .—-134 U T. 2.S0. 

1521. Add. Annotation : Refd. Ilavdie & bane 
r. < 'hilt on (1927), 90 L. J. K. H. 1040. 


1526. Add. Annotation : Refd. Collins r. White- 
way. | 1927 J 2 K. II. 37S. 

1592. Add. Annotation: (frnrratli/. Refd. Collins 
r. Whiteway . 1 1927 | 2 K. H. 37S. 

1638a. — .i- Thomas Withers A: Sons, 

1 jTD. v. Samuel WmiKHh \* Co.. l/n>. (1920), 
4 I 1C 1\ <\ 19, 

1699. Add. Annotation: As to (1) Refd. Jlac- 
ken/.ie- Kenned' x r. Ail* (’ouneil, [1927J 2 
K. R. 517. 

1744. Adtt. innotation : Mentd. Nmlnii r. 1C, 

1 1920| A. C. 1S2. 


Part VIII. — Damages and Costs. 


1988. Adit. Annotation : Mentd. Williams r. Bai- 
ton, [1927| 2 Ch. 9. 

1989. Add. Annotation : Refd. Tliomsm r. 
McNulty (1927). 71 Sol. ,lo. 7 1 I. 

2180. \dd. Annotation : Refd. Marlin r. Benson. 
[1927 J 1 K. 1C 771. 

2184. Add. Annotation : Refd. Campbell r 1’ollak. 
|1927| A. C. 732. 

2195. Add. Annotation: A.s to (I) Refd. Martin 
r. Denson, [1927 1 1 K. 1C 771. 

2198a. Consideration of all circumstances.! 

Where an ac tion foi eledamation is tried l>\ a 
judge with a jury . A. pltt. recovers nominal 
damage's only, the juelge'. m deriding whether 
there* is “ good eausc* " lor depming pltf. of 
costs, should take into consideration all the 
circumstances ot the ease, both before A 
after the issue of the* writ . The smallm*ss of 
the damages is only one element for considera- 


tion. The judge must exercise' a disc ret ion 
independent e>f am \ i<‘\\ expressed hy the 
jury on the question <>i costs. Mvrtin r. 
|{i-:vs(in, [1927 | I K. 1C 771 : 90 L. .1. K. 1C 
105 : 137 C. T. is:; ; 13 T. C. 1C 2 17. 

2200. Add. Annotation : Refd. Martin r. Benson, 
| 1927| 1 K. 1C 771. 

2202. \dd. I n nolid ion : Refd. Martin r. Benson, 
[ 1927 | 1 K. It. 77 1. 

2203. J(/(/. Annotation : Refd. Maitin r. Benson, 
[ 1927 | 1 K . 14. 77 1. 

2203a. M\htin r. Denson, No. 

219.Sa, anti’. 

2206. Add. Annotation s. Retd. Campbe*ll r. Col- 
Jak, |1927| \. C. 732: Maitm r. He*nse»n, 
{ 1927| 1 K. 1C 771. 

2207. Add. Annotation : Consd. Martin i. Denson, 
| |927| I K. 1C 771. 


Part XI. — Criminal Proceedings. 

2307. Add. Annotation: (dnrralh/. Refd. Martin | 2488. Add. Annotation : Refd 1C r. Ihixton 
r. Benson, [1927[ 1 K. IC 771. | Prison. k'.r ,i. Shun*, |192(*| I lv. 1C 127. 


PART VI. SECT. 2, SUB-SECT. 2. j 
A. <c> u. I 

1358 v. - -.1 Nikso Nmiavw i 

Sindh r. H. (1020). 1. h 10 0 Put. 221 1 

— IND. 

1368 vi. .] Alia \nw \kju pin I 

r. Fatih m Bai Amidix <1920), J. C. It. 1 
50 Mad. 607.— IND. 

PART VI. SECT. 3, SUB-SECT. 1. , 

1437 i. <!t ittral iult I Smmko / i 
Leader PiTUJstlJxt. (*e» . 1 10261 3 

1). I.. It. ON . 1 1 020 J 2 W. \V IC 20s ; 
20 Sabk. L. JC 1 10. CAN. 

PART VI. SECT. 3, SUB-SECT. 3. 

A. (c) vii. 

1580 iii. - - — - . I* A Holr , m 
corresponding with third putties, is in 
no hotter pofdtion than his client. He 
i a not free to write evm thing his 
client may suggest or state. lb* is 
bound to exclude fiom his letter any* 
thing defamatory that is not relenmt 
to the occasion. — M’Khcxm r. O’liKiKN 
Menus, 11027] I. R. 3 is.- IR. 

PART VI. SECT. 3, SUB-SECT. 3. 

A. (c) xiv. 

sd. Stab merit as to man stir's conduct 
—By one church office holtltr to another 

— Occasum prioiaged .) K.nait r . 
McLeod, f 19261 2 1). L. It. 1083 ; 58 
O. L. K. 605— CAN. 

PART VI. SECT. 3, SUB-SECT. 3. -B. 
1631 vi. .] — To clothe an occa- 


sion with privilege on the* ground ol 
common interest, the common inleue-l 
must he in the- subject m.illei of 
till eonimillijealioii complained ol 

s \ciuei r Lnomit la ni.tsiu\*i. (’<» . 
[102013 J) L. It OH, [1020J2U \V. It. 
20s , 20 Sunk. J,. It. 4 10. CAN. 

st. Staff nn uts a fh ctanf mi missionary 
a/*/n ul anj for funds To comm it fa 
formed fo aid ap/tial J IIWMOID * 
Foitltlis i i:k Pvinx, [10271 S e’. 710. 
SCOT. 


PART VI. SECT. 3, SUB-SECT 4 
B. <e>. 

1678 n. J Hi < » 1 1 1 ,i*i >' *« n 

Pt HLisiiiN’c. e ’<• (102. >i, B C. I; 

122. CAN. 


PART VI. SECT. 4. SUB-SECT. 2. 

1738 n. J The rolled up 

leu " to an action toi libel in a plea of 
tir eoittn ie lit onlv, A. r win re 1 here is no 
lea of justification, e\uien<*e is not 
Imissiblc to piove the truth <*f de- 
limit ory allegations of fuet , A: the 
(■fence of fair eoinin**nt is no answer 
t such allegations, hw/’ii r. Li.\i>kk 
t KLIHHiNO f’e>.. Ltd., LI 020] 2 I>. L It. 
s . [1920] 1 \N . W. it. 673 ; 20 Isush. 
. II. 337.- -CAN. 

1738 iii. S.l\ Baicnkm v *\ icm 
dan.). 110261 3 VV. \V. it. 176. CAN. 


PART VI. SECT. 4, SUB-SECT. 6. 

1848 i. “ Boiled up plea "—Plea oj 
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• fair com mi lit not insti/milion | L Hue'll 
I i lii.Hu.it 1M Hi.iHiuxe. e'o., Ltd., No. 
17.'{s u. anh CAN. 

1848 u. S.f* llAKVHH r S\KK8 
(Man ), No. 1 7 3 N m, ant/. CAN. 

sk. I hen 1 in defence' of 

fah eoinnu ul is ph'ude-d t lie eommentH 
miisl )>• vNiiiranted hv I he luet s nlaletl 
in Ihc u riling eoinplmiicd ol, in the 
sen sc that the l.iets must allotd a 
rcusotiahh loundalion lor the com- 
incut s, \ It is not hgitirnute lor 
defender. 1>\ the a\ermellt <i( new 
i fuels' in his defences, to extend tin* 
limits of liKiuirv. Wiimn.Et r An- 
di'Uhon A: M i i.i. Hit, [1027] S. e 133. 
SCOT. 

PART VI. SECT. 6. 

sn. Vo lilnl / man ndm s con rid I 
L) Vl.Y l\ ItClrtlJ r i’KA NHI’e MCI A. eJl.M’.KAI. 
WoitKKtw’ I MON, 11020] I. It. I 1 8. - 

CAN. 


PART VII. SECT. 2, SUB-SECT. 2. A. 

1875 xii. I D» nnm r. Nhl.* 

He>N, [1020] S. 701. SCOT. 

PART VII. SECT. 2. SUB-SECT. 2. 

B. (b). 

1890 v. - .1 J I \i.i>e v. Mitoiiklt. 

I 1 IM 7 1 i II I, l> UVA CAN. 


I 


PART VIII. SECT. 1, SUB-SECT. 3.-- 
2080 vi. •) Se»u>MoN 

Rom.NMtiN A: C to-, L’I1>. (1927), 
N. L. It. 125. — S. AF. 


C. 

r. 
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LIEN. 


Part II. — Legal or Possessory Lien Generally. 

(3) Retd. Albemarle 

o-i a a 4 4 ' » „ . | Supply Co. v. Hind (1927), 43 T. L. R. 783. 

21. Add . Annotation : — Mentd, Jxjwther v. Hams, 1 

LI 927] 1 K. 11. 393. 184. Add. Annotation: — Retd. Albemarle Supply 

152. Add. Annotation : — Retd. Lowther v. Harris, Co. v. Hind (1927), 43 T. Ij. It. 783. 

LI 927] 1 K. B. 393. 


Part IV. — Particular Lien. 


321. Add. Annotation : — Retd. Albemarle Supply 
Co. v. Hind (1927), 43 T. Ij. It. 783. 

322. Add. Annotation : —Retd. Albemarle Supply 
Co. v. Hind (1927), 43 T. L. It. 783. 

322a. No authority to create lien.]- Pltfs. 

lot tii roe taxicabs to B. on hire-purchase 
agreements, which provided that B. should 
not have authority to create* a lien on the 
taxicabs in rosjiect of repairs. TJp to May 1 , 
1925, the cabs, with the consent of pltfs., 
had been garaged at defts.’ garage, A B. 
owed defts. the balance of a general account 
for garage rent, goods supplied, A washing, 
cleaning, A repairing the cabs. Defts. had 
never been aware of the terms of the agree- 
ments between B. A pltls. On May 1, 1925, 
pltfs. terminated the agreements, as B. was in 
arrear with his payments, but defts. refused 
to hand them the cabs, asserting that they 


had a lien for repairs. In an action for the 
delivery up of the cabs A damages for their 
detention : — Held : the lien might attach 
notwithstanding the provision that B. should 
not have authority to create a lien, A, 
although defts. did not have continuous 
possession of the cabs, yet since, in letting 

B. take them out to ply for hire, they parted 
with possession without any intention to 
abandon the right of lien, the action failed. 
— ALBEMARLE] SUPPLY Co., I/TD. V. HlND A 
Co. (1927), 43 T. L. R. 783 ; 71 Sol. Jo. 777, 

C. A. 

324. Add. Annotation Refd. Albemarle Supply 
Co. v. IJind (1927), 43 T. B. R. 652. 

332. Add. Annotation : — As to ( 1 ) Dlstd. Albemarle 
Supply Co. v. Hind (1927), 43 T. L. R. 652. 
371. Add. Annotation : — Refd. .lebara v. Ottoman 
Bank, [1927J 2 K. B. ?54. 


Part V.— Equitable Lien. 

493. Add. Annotation Mentd. lie Wait. 119271 560. Add. Annotation Refd. liOW r ther v. Harris 


1 Ch. 600. 


PART IV. SECT. 2, SUB-SECT. 1. 

B. (a). 

322a 1. OriUr givtu by inn -pun huso 
No authority to enatt ton.] Jtthl : 
the vendor waa entitled to a return of 
the aubjeet -mallei of the agrt t meiit 
without inn im*nt of the eost of repair* 
ordered oj the hiro-purehuaor. — A lli- 
ance Finance Co. 5: Stand vkp 
Motors, Lii>. r. Simons <J\kauk 
(looi)CHAi’ (l!l2fi), 36 II. C. It. 117. 
CAN. 

PART IV. SECT. 2, SUB-SECT. 1. C. 
m. Jtii'wt., If* S. C. K. 191. 

PART IV. SECT. 3. 
ftb. I ndvr Rural Crtdxts Act, ('..I., 

1 4*124 (c. 1 7 3 ). 1 A rural credit aoeietj V 
statutory ll**n under the nbo\e Act 
binds growing crimps Ac crops to be 
grown. & takes pilorit\ over an 
execution which did not come into the 
sheriff's hands until after the making 
of the loan by the aociety. — L obb r. 
ROCKWOOP It URAL CREDITS SOCIETY, 

I ] 11261 2 I). L. It. 811). 119261 2W.W. It. 
1 : 35 Man. L. It. 499. -CAN. 

PART V. SECT. 8, SUB-SECT. 8.“ 

C. (a). 

438 iii. .1 — Frekburu v. Fab* 


1 1927] IK. 

mers* Kxcihnuk Bankers, [1922] 1 
W. W. R. 815; 63 I). L. It. 142; 15 
SuhK. L. It. 318.- CAN. 


PART V. SECT. 3, SUB-SECT. 20. 

bb (p. 274) i. .] -Ross r. Gor- 
man (1908). 1 Alta. h. It. 510; 9 

A\. L. It. 319, -CAN. 

mm mm i. Singh contract 

Singh tun way be filed.] — Cotrru v. 
James (B.C.), 1 19261 2 W. W. R. 87.— 
CAN. 

h (p. 275) i. - — — Fit*- 

okrali* r. Apperley (Sask.), 119261 3 
I). L. It. 734 ; [1926] 2 W. W. It. 689. 

—CAN. 

h (p. 275) II. .1 — Braver 

Lumber Oo.. Lip. r. Curry (Hoak.), 
119261 4 IX L. It. 619 ; U926] 3 W. W. 
It. 404 — CAN. 

o (p. 275) i. — — — .]- Russell 
r. Ontario Foundation & Engineer- 
ing Oo., [19261 1 D. L. K. 760 ; 58 
O. L. It. 260.— CAN. 


dddd (p. 275) i. Not limited to 

price of materials supplied within six 
years of beginning of action.] — Frrz- 



J. Xj. x\. 

-CAN. 


B. 393. 


PART V. SECT. 3, SUB-SECT. 21.— A. 

e. Rersd., |19J0) 3 W. W. R. 366. 

PART V. SECT. 4. 

ee i. - Independent 

Lumber Co. r. Boez(191l), 16 W. L. K. 
.116 ; 4 Soak. L. It. 103. -CAN. 

IT i. — -- Value of property 

i nercased. ] — Nation \l Trust Co. v. 
Battell (1916), 33 >\ . L. It. 738 ; 9 
W. W. It. 1265. CAN. 

d (p. 290) i. .]— Tolley v. 

Guerin, [1926] 4 D. L. It. 625 ; [1926] 
is. C. R. 566.- CAN. 

d (p. 290) ii. -.] — Steven- 

son r. Green, [1926] 2 IX L. R. 667 ; 
58 O. L. It. 546.— CAN. 

d (p. 290) ill. Abandon- 

ment of priority — What amounts to .] — 
Beaver Lumber Co., Ltd. v. Cubby 
(Saak.), [1926] 4 D. L. R. 619 ; [1926] 
3 W. W. R. 404.- CAN. 

•1. As against purchaser in pood faith 
for valuable consideration — Lien note 
unregistered .] — Willie r. Deuble 
(1915), 30 W. L. R. 918 ; 21 D. L. K. 
407.— CAN. 
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660, Add. Annotation : — Mentd. Re Wait, [1927] 761. Add . Annotation : — Reid. Cohen v . Roche, 
1 Oh. 606. [1927] 1 K. B. 169. 


PART V. SECT. 5, SUB-SECT. 1. 

d (p. 292) I. 

Howlktt & Bell v. Doran & Gal- 
lant (1913), 24 W. L. R. 401 ; 4 

W. W. R. 674 ; 11 D. L. R. 372.— 

CAN. 

o (p. 292) i. .]— 


Cooke r. Mooroft, [19201 1 \V. W. U. 
827 ; 36 B. C. It. 393.— CAN. 

r (p. 292)1. — - .]— 

Howlett & Bell v. Dorvn & Gal- 
lant (1913), 24 W. 1j. R. 401 ; t 
W. W. R. 674 ; 11 D. L. R. 372.— CAN. 
cc (p. 292) i. - l/i- 


tcrist .] — Fitzoerald v . Atperley 
(Sask.), [1926] 3 D. L. R. 734 ; [1926] 
2 W. W. R. 689.— CAN. 

oo (p. 292) ii. .1 

- -Beaver Lumber Co.. Ltd. v. Curry 
(Sask.), [1926] 4 D. L. R. 619 ; [1926] 3 
W. W. R. 404.— CAN. 
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Cases 8 — 876a. 


English and Empire Digest Supplement. 


LIMITATION OF ACTIONS. 


Part I. — The Statutes of Limitation Generally. 


8. Add. Annotation : — Refd. ] 1 arnctt v. Fisher. 
I i 027] A. 13. 572. 

15. Add. Annotation Refd. Board of Trade v. 

Cayzer, Irvine, [1027] A. C. 010. 

16. Add. ('Hations: — [1027] 1 K. B. 200; 130 


L. T. 7, C. A. ; ajfd. sub nom. Board of 
Trade v. Cayzek, Irvine & Co., fl927J A. C. 
010 ; 90 L. J. K. B. 872 ; 137 L. T. 419 ; 43 
T. L. B. 025 ; 71 Sol. Jo. 500 ; 32 Com. Cas. 
351, Ii. L. 


Part II. Simple Contract Debts and Personal Actions. 


56. Add. Annotation : Consd. Aylott a. West 
Ham Cnipn., [ 1027] 1 Ch. 30. 

57. ( 'datum : For “20 J. J*. 00' read “90 

J. F. 00.” 

59. Add. A n not ah on : -Distd. A a loti r. West J lam 
Corpn., 11027) 1 (')». 30. 

65. Add. ( ' Uahon 11027] 1 Ch. 30. 

73. Add. Annotation : Refd. Maehenzie-Ken- 
ri(*d> a. Air Counc il, [1027 [ 2 K. B. 517. 

78. Adit. Annotat ion :- Refd. Wigg r. A.-(». of 
Irish Free State (1027), 00 L. J. ]>. C. 88. 

79. Add. ( ' itations : — 1 1927 | 1 K. B. 200; 130 
\j. T. 7, C. A. ; ajjd. s ub nom. Hoard of 
Trade r. Cayzkh, Ihvine A Co., 1 1027) A. O. 
010; 90 L. J. K. B. 872; 137 L. T. 119; 
43 r l\ H. |{. 025 ; 71 Sol. Jo. 5(50 ; 32 Com. 
Cub. 351, U. L. 

139a. Arbitration condition precedent.) The 

Crown roquistioned appets.’ ship under a 
eharterpart> , whic h provided that any 
dispute under the charter should he referred 
to arbn. under Arhn. Act, 1889 (e. 49), A 
whicdi concluded as iollows ; “ A’ it is further 
mutiially agreed that hui*]i arbn. shall he* a 
condition precedent to the commencement ol 
any action at law .” In Jul\, 1917, the ship 


was lost, but appets. did not proceed to arbn. 
until Dec. 1923. The Crown contended that, 
as tlie arbn. w'as not commenced within six 
years ol tin* loss, the claim was barred b\ 
Stat. Limitations, 1(523 (c. 10):— Held: 

under the arhn. clause* no cause* of action arose 
until the award was made, A time did not 
run until the making of the award. A: the 
claim w^as not barred.— Board of Trade v. 
Cayzek, Irvine A Co., 11927) A. C. 010; 
90 L. J.K.B.S72 ; 137B.T.119; 13T.L.B. 
(525; 71 Sol. Jo. 500; 32 Com. (’as. 351, 
II. L.; a flit. S. C. sub nom. Cayzer, 
Iiimne A Co. v. Board of Trade, [1927) 1 

K. B. 209, C. 

256. Add. ( itations: [1927) 1 K. B. 102; 90 

L. J. K. B. 55, C. A. ; ajfd.. 119271 A. C. 573 ; 
90 J,. J. K. B. 850 ; 137 L. T. 002 ; 91 J. P. 
175 ; 43 T. L. K. 507 ; 71 Sol. Jo. 470 ; 25 
L. (L B. 151, II. L. 

Add. Annotation : — Consd. De Frevillo v. Ilill 
(1927), 9(5 B. J. K. B. 1050. 

284. Add. Annotation : — Refd. Harnett r. Fisher, 
[1927 J A. C. 573. 

578. Add. Annotation :— Refd. Ilarnett r. Fisher, 
11927) A. C. 573. 


Part IV. Money Charged Upon or Payable out of Land 
or Rent, or Secured by a Judgment, and Legacies, 
and Personal Estates of Intestates. 


834. Add. Annotation Mentd. 1. R. Comrs. r. 
Soe. for Belief of Widows A* Orphans of 
Medical Men, 1. B. Comrs. r. Mc*dieal Chari- 
table Soe. for West Biding of Yorkshire (1920), 
130 B. T. 00. 

848. Add. A limitation : — Refd. Purnell r. Roche, 
[1927 J 2 Ch. 142. 


976. Annotations : — Refd. lie Lloyd, Lloyd r. 
Lloyd, 1 1 003 J 1 Oh. 385; Lewis r. McKay, 
Algate v. Yugler, Clark r. Potter (1924), 93 
L. J.lv. B. 810. 

976a. - - — . — The allowance of interest upon 

a legacy charged upon real estate, A due 
upw ards of six y ears, is to be calculated from 


PART II. SECT. 8, SUB-SECT. 2. 

o 1. - .1 — (j and a Singh t\ Drag 

Singh-Bhauw an Singh, Mst. Bhani 
15), 1. L. R. 7 Lab. 40.3. — IND. 


PART 11. SECT. 8, SUB-SECT. 8.— D. 

460 xi. — .) — Charm vn v. 

Pavilion (Man.), 1192G) 4 D. L. It. 
:m. CAN. 


PART IV. SECT. 1, SUB-SECT. 1.— C. 

di. Ling (1908), 43 

N. S. It. GO ; C E. L. R. 2G4. — CAN. 

q i. — — Receivership order .) — A re- 
cei\onship order based on a judgment 
does not become ineffective, when tbo 
reined} on the judgment becomes 
barred by Stat. Limitations. — \N i reins 
r. Miner (Alta.), [1927] 1 D. L. R. 
280; 11926) 3 \V. W. R. 778.— CAN. 
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sd. How judgment kept alive — Re- 
vivor .} — Where a judgment is about to 
lieeomo burred by Stat. Limitations, 
twelve years having nearly run, it may 
be kept alive by applying for leave to 
enter on the judgment roll a suggestion 
reviving the judgment Ac allowing 
execution to be issued thereon. Pltf.’s 
alternative is to re sue on the judgment. 
— Security Lumber Co., Ltd. r. 
Koskie, [1924] 1 W. W. H. 548. — CAN. 
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the filing of the bill, & not from the date of i 
the decree, though the bill is not filed by t lu 
legatee. — C happell r. Rees (1852), 1 Re G. 
M. A G. 392; 20 L. T. O. S. 57 ; id .luv. 
415, 417 ; 42 E. R. 008, L. C. 

Annotations : — Refd. He Lloyd, Lloyd r. Lloyd, 11903] 1 Ch. 


385 : Lewis r. McKay, Algatc v. Vugler, Clark r. Potter 
(1924), 93 L. J. K. H. 810. Mentd. Potrc v. l»etro (1853), 
1 Drew . 371 . 


1011. Add. Annotation -Reid. He Wait, LI 92 7], 
1 Ch. 000. 


Part V. — Land or Rent. 


1029. Add. Annotation : — Refd. Painter r. (’rone, 
[1927] 1 K. B. 804. 

1041. Add. Annotation As to (1) Refd. Purnell 
r. Roche, [1927] 2 Ch. 142. 

1088. Add. Annotation Folld. Salisbury A: Ford- 
ingbridge District Drainage* Hoard r. Southern 
Tanning Fo. (1920), Ltd., |1927|2 K. B. 5<>(>. 

1145. Add. Annotation : Refd. Harnett r. Fishei . 
[1927] A. C. 572. 

Add. Annotation : Refd. Purnell e. Hoc lie. I 
[1927] 2 Ch. 142. 

1286a. — — .j PuniNELLr. Roc he, No. 1209a. 

post. 

1310. Add. Annotation Refd. Horliik r. Scully, j 
[1927| 2 Ch. 150. i 

1369a. — Subsequent disability ot mort- 

gagee.] In 1902 freehold hereditaments 
were assured to a mtgee. In Feb. 1907, the 
intgec. became, A. thenceforward continued 
to lie, of unsound mind. The last payment 
in respect ol‘ interest before* the date on whielt 
the mtgee. became of unsound mind was 


made on Jan. 20, 1907. In Mar. 1907, the 
husband ot the mtgee. aeeepted, on behalf 
of the mtgee.. a further payment on account- 
of interest. Since that payment no further 
payment of interest was made*. On a 
summons for foreclosure issued in 1920 by 
the mtgee.: /hid: (1) tin* right- to com- 
mence proceedings first accrued, at the* 
latest, at the date lived for the redemption 
of the mtge.. yy Inch y\as a date earlier than 
that on which the mtgee. became of unsound 
mind ; (2) the foiedosure proceedings must 

he dismissed, niasmm h as, m \ lew of the 
express words oi Heal Property Limitation 
\< I. IN27 (c . 28), a disability beginning alter 
tie* date whi'ii the right to bring the action 
first accrued, or must be deemed t * » have first- 
accrued, would not entitle the mtgee. t-o tb 
protect ion gjy eti b> Heal Property Limitation 
Act , IsTl (e. 57), ’s. 8. Pi knell r. HocliE, 
|1927| 2 Fh. 112 : 90 L J. (Mi. 121; 187 

L. r l'. 107 ; 71 Sol. Jo. 152. 

1385. Add. Annotation : Refd. Pnniell e. Roche, 
|I927| 2 (Mi, 1 12. 


Part VI. -Actions against Trustees. 


1532. Add. Annotation : Consd. Irish Catholic. 

( Miu rch Pro} >ertv insee. r. J. H. Foini's. (1918), | 

12 Tax Fas. L*L j 

1551. Add. Annotation: Consd. Irish Fatliolic j 

Fliurch Property lusce. v. 1. 1L Fomrs. (1918), 
12 Tax Fas. i.s. i 

1568a. — — — .| - Testatrix, yvlio died in 

1800, gave her residuary real A personal | 
estate to tyvo persons whom she appointed 
her exors. upon trust for sale A- cony ersion, 
A. out of the proceeds to set aside £2,009 upon 
trust to pay the income to L. during widow' - 
hood A, after D.’s death or marriage, to fall 
into residue A subject thereto gave the 
proceeds of sale of the residue to her six 
children in equal shares. L. died in 1910. 
An action was commenced in 1925 by persons i 
interested in a share of residue against the 
personal representatiy'es of the two exors.. 
who were dead, claiming a declaration that 
certain sums ol Consols A bank stock had 
been wrongfully expended or disposed ol by , 


or converted to the use ol the exors.. A' an 
order that these sums should be replaced. 
I lefts, alleged that- these sums had been 
expended in 1891 ill satis! y mg liabilities of 
testatrix, A pleaded the appropriate statute 
ol limitation. The exors. had set aside sums 
*'* answer the £2,000 legacy in part, A on 
L.’s death payments of capital were from 
time lo time made fo tin* persons interested 
in remainder, the last payment being made 
m June, 1921. If the stock had been paid 
away m 1891, the statute of limitation 
altorded a good defence except in regard to 
the .share of the £2,000 legacy, which only 
tell into possession in 1910: Held: (1) as 
1 he claim was against exors. holding on 
express trusts, it w r as not a claim to recover 
a legacy within Real Property J .limitation 
Act, 1871 (c. 57), s. 8, A the statute ol 
limitation applicable was Trustee Act, 1888 
(c. 59), s. 8, under which the period for which 
the statute had to run in order to a fiord a 
defence was onlj six years; (2) the payments 


PART V. SECT. 3, SUB-SECT. 1.— 
B. (*) i. 


1057 v. .] — Noble v. Noble 

(1012). 27 O. L. R. 342 ; 4 O. W. N. 
352 ; 2 D. L. R. 735. — CAN. 


PART V. SECT. 3, SUB-SECT. I. 

B. (b) i. 

d i. Cult am uxtod on u plain/ <1* grass 
on muulow. j Held * not of very 
BtriouH importance iu establishmi? a 
title by occupation without more. - 
Duse anbon v. Atwell (1214), 14 

E. L. It. 348. — CAN. 


PART V. SECT. 3, SUB-SECT. 3. 

r Hnwl., 2 O. L. It. 037. 

PART V. SECT. 12, SUB-SECT. 1. - 
A. fa). 

sk. Jtifiht of etpiUabli mMiyayte to re- 
cover — Aotunthstandom personal remedy 
barred.}— He Con lan’h Estate (1892), 
29 L. It. lr. 199.— IR. 
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relied on, being; payments in respect of the 
part of testatrix’s estate accounted for, did 
not constitute an acknowledgment of liability 
in regard to that part which the exors. were 
said to have misapplied ; (3) the statute 

ailorded a good defence in regard to the share 
of the £2,000 legacy also . — Re Oliver, 
Theobald v . Oliver, [1927] 2 Ch. 328 ; 96 


L. J. Ch. 496 ; 137 L. T. 788 ; 71 Sol. Jo. 
710. 

1584a. Misapplication of fund — Payments 

In respect of sum accounted for.] — Re Oliver, 
Theobald v. Oliver, No. 1568a, ante . 

1651. Add . Annotation : — Apld. Re A Debtor, 
[1927] 1 Ch. 410. 


Part VIII. — Fraud and the Statutes of Limitation. 

1795. Add. Annotation : — Reid. Board of Trade v. 1813. Add. Annotation : — Reid. Aylott v. West 
Oayzer, Irvine, [19271 A. O. 610. Ham Oorpn., [1027] 1 Oh. 30. 


Part XII. — Pleading and Practice. 

2002. Add. Annotation Refd. Purnell v. ltoche, I 2016. Add. Annotation : — Refd. Campbell v. 
[1927] 2 Ch. 142. I Poliak, [1927 1 A. C. 782. 

PART IX. SECT. 1, SUB-SECT. 2. 

1888 i. Who is “ party grieved ” — I’rmnncuil Treasurer of Alberta.}— It. r. Canadian Northern Ry. Co., [1923] A. C. 714 ; 
98 L. J. V.C. 18 ; 39 T. L. R. 691.— CAN. 

PART XII. SECT. 2. 

r I. PULBIFER v. King, [1926] 1 D. L. R. 1006 ; 68 N. S. R. 412.— CAN. 


636 



VoL XXXm.— Cases 89—758. 


LOCAL GOVERNMENT. 

Part II. — Local Authorities generally. 


39. Add. Annotation : — Retd. Witham Outfall 
Board v. Boston Corpn. (1926), 136 L. T. 756. 

60. Add. Annotation : — Retd. A.-G. v. Still (1927), 
44 T. L. R. 102. 

83. Add. Annotation s : — Apld. Woolwich Corpn. 
v. Roberts (1927), 96 L. J. K. B. 757. Refd. 


Part V. — The 

196. Add. Citations : — [1927] 1 Oh. 128; 96 

la. J. Ch. 38 ; 136 L. T. 235. 

220. Add. Annotation: — Generally , Refd. R. v. 
.Grain, Ex p. Wandsworth Grdns., 11927J 1 
K. B. 540. 


R. v. Grain, Ex p. Wandsworth Grdns., 
(1927] 96 la. J. K. B. 563; R. v. Health 
, Minister, Ex p. l)ore, [19271 1 K. B. 765. 

84. Add. Citations affd. (1927), 25 L. G. R. 
347 ; sub nom. Woolwich Borough Council 
v. Roberts, 91 J. P. 121 ; 43 T. U R. 576 ; 
i 71 Sol. Jo. 488, II. L. 


Urban District. 

230. A <lfl. Citation * : |11»27| 1 K. H. 705 ; 1»0 

U J. K. H. 322 ; 137 I.. T. 30 ; 01 J. P. 45 ; 
43 T. li. K. 203 ; 71 Sol. Jo. 100 ; 25 L. (1. R. 
1 00 . 


Part VII. -The Borough. 

350. Add . Annotation : — Dlstd. R. v. Transport Minister, Ex p. II. C. Motor Works, | J9271 2 K. B. 401. 


Part XII. — The County. 

699. Add. Annotation : — As to (1) Consd. Collins I 759. Add. Annotation : — As to (1) Consd. Aylott v. 
v. Wliiteway, [1927] 2 K. B. 378. I West Ham Corpn., [1927 | 1 (Mi. 30. 


PART II. SECT. 10. 

•a. Reference to arbitration UruJtr 
VI *Sr 13 Geo. 5, c. 140 (Ont.)— Arbitra- 
tors not entitled to submit questions for 
opinion of court except upon matters of 
laic. 1 — Re Township or York & 
Township op North York (1925), 57 
O. L. R. 644.— CAN. 

PART VII. SECT. 3, SUB-SECT. 3. 
qi. .] — A town council may 


dlHmiHH its nffloerH without notice & 
without ouuso. - Newby v . Brownlee 
(1916). 34 W. L. It. 278 ; 10 W W. R. 
219. CAN. 

ri. — R. (J. Munuipal Art] 
Zeiulkr v . Victoria City, [1922] 1 
W . W. R. 75 ; 70 D. L It 722 , 30 
H. r. R. 389. CAN. 

ai. Validity of resolution.) 

— Whore the necessary majority could 
only be obtained by including the vote 


of an aldeiman who had attended 
meetings at which the question of di« 
missal had been considered, hut who 
hod not beon present at a mooting at 
which important evidence was taken : 

— . Held : the resolution of dismissal 
was null & void.- Foster v . Halifax, 
1 192GJ 1 D. L. II. 125, 57 N. S. R. 
268.- CAN. 

PART VII. SECT. 8, SUB-SECT. 1. 

n. Vatvfl, 9 Alta. L. R. 343. 
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LUNATICS AND PERSONS OF UNSOUND MIND. 
PART II. — Civil Capacity. 

294. Add. Annotation Refd. In the Estate oj MuHgrove, Davis r. Mayhcw, [1927] P. 264. 


Part VI. -Jurisdiction in Lunacy. 


529a. Jurisdiction to direct settlement of lunatic’s j 
property Change of circumstances Causing 
party to “ suffer an injustice ” Law of 
Property Act, 1925 (c. 20), s. 171 (1).| 

A lunatic not so found had boon of unsound 
mind since 1KK2. She was a spinster aged 
eight y-one, A was possessed ot personal 
property ot the vahu* ot £2,000. From the 
time* when she became of unsound mind she 
had Ji\od under the care of an uncle A: aunt, 
who had provided £2,079 towards her main- 
tenance. The uncle died in I8K5 & the aunt 
in 1907. Hy the w r ill oi the latter an annuity 
of £900 was bequeathed for the support of 
the lunatic. Fpon the death of t lie aunt a 
sister of the lunatic was appointed receiver 
ol her estate A acted until 1920, when she 
w T as relie\ ed \ a sister of appets. wasappoint ed 
in her place. On her death in 1925 one 
of appets. was appointed was receiver 
of the lunatic's estate. In ISS0 belore her 
reason left her the lunatic made a will, by 
which she* bequeathed her property to her 
three sisters, all of whom were dead. On an 
application b> appets.. the residuary legatees 
under the aunt’s will A second cousins of 
the lunatic, to the ct . to exercise the poweis 
vested in it by s *ct . 171 ot tin* above* \et, A 
to direct a settlement to be made* of the 
property of the* lunatic: Held: (1) the* 
phrase* “ sutTe*r an injustice” in sect. 171 
(1) (<■) must not be* rigidly confined to a 
de*ju*iy at lem of a strie*t legal right, since* that 


would stultify the oiieration of the sect, 
altogether, but it must in its context include* 
the* destruction of a clear moral claim, or 
even the disappointment of a thoroughly 
legitimate* A well founded expectation, A 
in the circumstances appets. would “ suffer 
an injustice ” if the recent change in the law 
of intestacy were allowed to defeat the moral 
claim which they had to succeed to the estate 
of the lunatic, particularly in view of the 
continuous recognition, pecuniary A other- 
wise, which their side of the family had 
throughout shown of tin* obligations imposed 
on them by their kinship to the lunatic ; 
(2) there had been “ a change* of circum- 
stances ” within the* sub-sect, since the 
cxccut ion by the lunatic of her will, by reason 
oi the deaths ol her three sisters to whom she 
had left her property ; (9) the ease was one 
in which the ct. ought to exercise the* discre- 
tion vested in it by seet. 171, by directing 
the receiver to execute* a settlement of the* 
propel t > oi the lunatic, to he* approved by 
the* juelge* in lunacy, which must be subject 
dining the life of the lunatic to her right to be 
maintained! out of the income, A if A so far 
as might he* necessary out e>f the capital 
the*re*e)f, A subject also te> any t*ffective dis- 
position by will or deed which the lunatic 
might make* should she recover.— Ee Free- 
man, |19271 1 (Ti. 479 ; 90 L. J. Hi. 225 ; 130 
L. T. 057 ; 71 Sol. Jo. 272, (’. A. 


Part VII- Judicial Inquisitions as to Lunacy. 

681. Add. t nnotatwn : Refd. (ovenwav r. A.-tl. 820. Add. (Station: precious proceedings, 2 L. T. 
(1927), 11 T. L. \i. 121. O. S. 325, L. i\ 


Part X- Judicial Powers over Estate. 


980. Add, Annotation : Refd. 7»Y Freeman, [ 1927] 981. Add. Annotation : -Refd. I\< Freeman, [1927] 

1 Fli. 179. 1 Hi. 179. 


PART X. SECT. 2, SUB-SECT. 3. 

E. (b). 

sd. K stair insol rent.] - A person of 
unsound miml had be*e*n placed in n 
private menial hospital at a fixed 
annual charge for maintenance 4* treat- 
ment, vvhie’h had been amietioued by an 
oreicr of the ot. She died intestate, <S: 
her ('state was insufficient to meet all 
claims. lit Id : payment should In* 
mode in the following order of priority : 
(1) funeral expenses, (2) the lunacy 


** pt rrciitnge *’ : (31 the committee’s 

coats of dismissing the matter out of 
lunacy ; (I) arrears due to the hospital 
for maintenance. The assets won* not 
sufficient to meet the payment next in 
priority, viz., the general costs of the 
committee. lit 1\. | ll»2«l 1. 11. 422 


PART X. SECT. 2, SUB-SECT. 3. I. 

Set cum* in St ct . 2, sub-st *c*t 3, E. 

038 


(b), anti . 


PART X. SECT. 8, SUB-SECT. 1.— D. 

si. Shares held in joint tenancy — 
T.unacy of om tenant.] — Held : the ct. 
had power under its statutory juris- 
diction to sever such joint tenancy, A 
to realise the lunatic’s share, if his 
interest A benefit so required. — 
O ’Con* NELL r. Harrison, 11927] I. R. 
330. IR. 
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Part XI. — Actions. 

14*66. After this case add “ — Married woman .)— See Husband & Wife. Nos. 2181), 2189a.” 

Part XIII. — Administration in Regard to Reception and 

Care of Lunatics. 

1670a. — - When criminal information granted. A’.r p. l,o\vn (187i>), mi J. r. ,lu. 7 ( 50 . 


Part XIV. — Certification, Reception, Treatment and 
Discharge of Lunatics. 


1852. Add. A nnotations : - Apld. l>e Kiv\ ille r. 
Dill (1927), 90 L. .1. lv. 15. 1 056. Apprvd. 
Harnett v. Fisher, r 1027 I A. <\ 572. 

1856a. .] — -PJtf. was certified by deft., a 

medical man, to bo a lunatic Ar a person to be 
detained under care A: treatment : -Held: 
(1) deft-., inasmucli as lie undertook the 
statutory duty of certifying pit i*. as a lunatic, 
owed a duty to him to 'exercise reasonable 
care ; (2) since no reception order eould have 
been made b> a magistrate without the 
certificate of a. doctor, A: as the certificate 
was given by deft, with a view to the obtain- 
ing of such an order, the giving of 1 he cer- 
tificate was the direct cause of the order A. 
of plif.'s detention. Haknktt e. Fisiikh, 
|1927| 1 K. H. 102 ; 90 I a. J. K. 15. 55 ; 125 
h. T. 721 ; 42 T. la. H. 715 ; 70 Sol. .lo. 917, 
(\ A. ; on appeal, |1927| 572. II. la. 

Annotation* : Ah to (1) Folld. !><• Freville r. Hill (111*27). 9(5 
L. ,1 K. It JO.jfi Is tn (2) Folld. Oi l'Ye\lller Dill (1927), 
im» u .1. K. it. in:»«. 


1856b. N. /‘. De Fiievilli'' v. Dill (1927). 90 la. .1. 

K. 15. 1050 ; 12 T. D. U. 702. 

1856c. Effect of certificate.) IKknett r. Fihiikk, 
No. 1 S50a, anti . 

1856d. <N. /*. Du Fkenille r. Dill, No. 185(51), 
ante. 

1859. Add. Annotation: Refd. D«* Freville v. 

Dill (1927), 90 la. .1. K. I?. 1 050. 

1862. Add. Annotations: Is to (1) Apld. Dt* 

Freville r. Dill (1927). 90 L. .1. K. 15. 1050. 
Refd. Harnett r. Fisher. |1927| A. <’. 572. 

| 1863. \dd. Annotation : Refd. De Freville v. Dill 
(1927), 90 la. .1. K. 15. 1050. 

1865. \dd. Annotation : Refd. De Freville r. 

Dill (1927), 90 L. J. K. 15. 1050. 

1867. Add. Annotation: Refd. De Freville /*. 
Dill (1927), 90 la. .1. K. 15. 1050. 

1869. Add. \ nnotat ions : Refd. De Freville r. 
Dill (1927), 90 I i. .1. K. 15. 1050 ; Harnett r. 
Fisher, | 1927) \. <’. 572.. 


Part XVI. — Mental Deficiency. 

1897. Add. Annotation : As to (2) Dlstd. Woodward r. Oldfield (11*27), 90 L. ,1. K. 15. 79(5. 

PART XL SECT. 6, SUB-SECT. 1. 

bi. Appoint, n< nt of curator ad litun.) Dwinsos r S< o n’s Silirw ii.imm. \ Ekoinkuium. Cm., Ltd., 1 192(5 J 

S. (.'. U70. SCOT. 
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Case* 83— 703. 


English and Empire Digest Supplement, 


MAGISTRATES. 


Part II. — Qualifications 

83. Add . Annotation : — Distd. 11. v . Leicester JJ., 
Ex p. Allbrighton, ri927| 1 K. B. 557. 

97. Add. Annotation Apld. It. v. Essex JJ., 
Ex p. Perkins, |1927J 2 K. B. 475. 

97a. Clerk's firm acting against defendant In 
earlier proceedings.] — (1) Certiorari will issue 
to quash a maintenance order made by 
justices, when it is shown that the justices’ 
clerk is a member of a firm of solrs. which 
acted for the wife at an earlier stage of the 
same proceedings, even though it is proved 
that the wife’s business was conducted ex- 
clusively by a managing clerk in charge of a 
branch office, Ac that the justices’ clerk was 
in fact quite unaware that his firm had ever 
acted for her. The test is not whether there 


and Disqualifications. 

is in fact bias, but whether a reasonable man 
concerned in the proceedings might think 
that the tribunal was not impartial. 

(2) Appct. for a certiorari in such circum- 
stances does not waive his right to take 
objection to the presence of the clerk by not 
having exercised it, when he does not know 
that he was entitled to it. — R. v . Essex JJ., 
Ex p. Perkins, f!927] 2_K. B. 475 ; 96 


I>. C. 

105. Add. Annotation : — Refd. R. v. Sheffield JJ., 
Ex p . Rawson (1927), 91 J. P. 193. 

150a. ,J — R. v. Essex JJ., Ex p. Per- 

kins, No. 97a, ante. 


Part VIII. — Procedure under Summary Jurisdiction. 

432. Add. Citation 2 B. It. A. (526. 679. Add. Annotation ; — Refd. Palmer v . Crone, 

593. Add. Annotation : Consd. Pointon v. (’ox L1927] 1 K. B. 804. 

(1926), 136 L. T. 506. 738. Add. Annotation : — Mentd. Bowker v. Wood- 

603. Add. Annotation : - Consd. Pointon v. (’ox roffe, Bowker v. Premier Drug Co. (1927), 96 

(1926), 136 L. T. 506. L. J. K. B. 750. 

642. Add. Annotation : Refd. Pointon r. Cox 793. Add. Annotation : — Mentd. Wigg v. A.-G. of 

(1926), 136 lu T. 506. Irish Free State (1927), 96 L. J. P. C. 88. 


PART VII. SECT. 2. 

kki. .] -R. v. Lke Sow (B. C.), 

11922] 2 W. W. It. 208 ; 60 D. L. It. 
346 ; 37 Can. Crim. Oa s. 196. -CAN. 

rr i. .] — R. v. Nelson (1901), 8 

B. C. it. 110.— CAN. 

ggg i. l^roccedings under Opium dr 
Narcotic Druo Act , 1923.1 - U. v. Lew 
Hino Loy (B. (3.), [1926] 2 W. W. 1L 
643 ; 46 Can. Crlm. Cas. 76 - CAN. 


\1$$1 


II. .]— it. 

I D. L. It. 1000 


v. Hino, 

; 46 Can. Crim. 


Cos. 202 ; 58 O. h. It. 370. CAN. 


PART VIII. SECT. 1, SUB-SECT. 5.- A. 

377 1. What amount to scjiaraU. 

offences — Not ** having opium dr co- 
caine .**] — R. v. Chow Ben (1925). 45 
Can. Crim. Cos. 152 ; 36 B. C. 11. 319 ; 
11926] 1 W. W. R. 884.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 8. 

»d. Must he (tccording to rules of 
evidence.] It. i\ Dunn (Ont.) (1926), 
46 Can. Crim. Cas. 139.— CAN. 

ri. - - .] It. r. Stephens, R. 

v. Laiiay (Ont.) (1926), 45 Can. Crim. 
Cas. 123.- CAN. 


PART VIII. SECT. 4. SUB-SECT. 9. 

545 11. %]- R. v. Henderson, 

Ex p. Brindle (N. B.), 11926] 2 


D. L. R. 583 ; 46 Can. Crim. Cas. 310. 

- CAN. 

PART VIII. SECT. 4, SUB-SECT. 11. 

si. Effect of adjournment -Charge, 
under Liquor Art — Whether magistrate 
deprived of jurisdiction.]— Hall v. 
Taylor. [1926] 3 D. L. It. 31 ; [1926] 
2 W. W. R. 175 ; 40 Can. Criin. Cas. 
50 ; 20 Sask. L. R. 463 - CAN. 

PART VIII. SECT. 5, SUB-SECT. 1.— 
B. (a). 

684 vi. R. in Barry (N. 8.) 

(1026), 46 Can. Crim. Cas. 143.— CAN. 

584 vii. .] — R. v. Rodgers 

(Ont.), [19261 4 D. L. R. 609 ; 46 Can. 
Crim. Cas. 372.— CAN. 

PART VIII. SECT. 5, SUB-SECT. 1.— 
D. (a). 

613 1. I*roper hearing of accused 
jxurty.]- -Criminal Code, s. 721, does 
not authorise any interrogation of 
prisoner by a magistrate other than the 
asking him whether he has any cause 
to show why he should not be con- 
victed. This oan be done by asking, 
“ What doos he say, guilty or not," 
but if the reply be not a clear admission 
of all the elements of the crixno, the 
magistrate must proceed to inquire 
into the charge without further ques- 
tioning.- -R. v. Lee, [1926] 2 W. W. It. 


190; 45 Can. Crim. Cas. 280 ; 35 

B. C. R. 401.- CAN. 

PART VIII. SECT. 5, SUB-SECT. 1. - E. 

n i. . ] — A magistrate may, 

before making the appropriate entry 
in the Criminal Record Book, alter his 
decision as to tho quantum of punish- 
ment imposed ; but if the alteration is 
made for a purpose which constitutes 
an improper exercise of his discretion 
in the matter of punishment, such 
alteration is irregular, tc the detention 
of accused in pursuance thereof is 
illegal. — lie Cavenett, [1926] N. Z. 
L. R. 755.— N.Z. 

PART VIII. SECT. 6, SUB-SECT. 3.~ 

A. (b) i. 

705 Jii. Offence under 

Opxnm dr Narcotic Drug Act , a. 5 a 
(2) (e).] — R. (Waugh) v. Wong Mah, 
[1922] 1 W. W. R. 67 ; 66 D. L. R. 
517; 36 Can. Crim. Cas. 319; 17 

Alta. Jj. R. 363.— CAN. 

im. Substitution of neu warrant — 
Term of imprisonment extended — New 
warrant i nwuid.]- -Re Wheton (N. S.) 
(1926), 46 Can. Crim. Cas. 247.— CAN. 

PART VIII. SECT. 5, SUB-SECT. 4. 

sp. Right of magistrate to fee — Pro- 
ceedings under Criminal Code, Part 
XVI.] — R. v. Skrvetnyk (Sask.) 
(1926), 45 Can. Crim. Cas. 280.— CAN. 
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Vol. XXXHL — Magistrates. Cases 1016— 1645. 


Part XIII. — Appeals from Courts of Summary Jurisdiction. 


1015. Add. Citations: — sub nom. TIaekvp r. Bay- 
LEY, 6 E. & B. 218 ; 25 L. J. M. V. 107 ; 2 
•Tut. N. S. 882; 110 E. R. 815; sub nom. 
R. v . Harross, 4 W. R. 401. 

1100. Add. Citation 2 B. R. A. 1135. 

1219. Add. Citations : — 90 L. J. K. B. 49 ; 28 
Cox, C. C. 201. 

1229. Add. Citations : — 1 1927] l K. B. 315; 90 
L. J. K. B. 115 ; 91 .1. P. 11 ; 25 L. G. R. 
35 ; affd [1927] 1K.B. 853 ; 90 L. ,T. K. B. 


383 ; 137 L. T. 10 ; 91 J. P. 04 ; 43 T. It. R. 
320 ; 71 Sol. Jo. 293 ; 25 G. Cr. R. 1S8, V. A. 

1393a. — — Mandamus will issue to justices 

who have refused to hear an application 
under Small Tenements Recovery Act, 1838 
(c. 74), because they have adopted a general 
practice not to hear such cases on the ground 
that the county ct. is a more suitable tribunal. 

- R. v . Kent .I.T., K.v />. Tkiplow (1927), 137 
L. T. 25 ; 91 J. P. 38 ; ‘43 T. 1,. R. 227 ; 25 
1,. (i. R. 120, I). 


Part XIV. — Appeals from Quarter Sessions. 


PART XIII. SECT. 7. 

hhh (p. 431) i. - Foul nips of 

fact .1 — R.’ v. Bellman (Out ) (1925), 
45 Can. Grim. Gas. 1 15. — CAN. 

st. Who map appeal - Voder ('rinn 
inal Code. s. 749.1— R r. Hicks, 11920] 
1 \V. W. R. 182 ; 40 Can. Crlin. Gas. 
91 ; 37 R. G. R. 280.— CAN. 

aaaa i. To ncartst court - How 

nearest court ascertained. 1 — R. v. Holt 
(1925), 40 Can. Crlin. Gas. 40 ; 30 


1645. Add. (Station : 1 B. R. A. 5 


B. G. R. 391 ; 119201 1 W. W. K. 17. - 

CAN. 

aaaaii. S.lM{.r,CVN«*i\N Roitr.it i 
Dollar Go., Lti>. (1920), 37 It. c K 
201.— CAN. 

dddd i. — —.1— R. r. MeL\i- 

eiiEY, Fr p. Stkwaut (N.H.), 1 19201 2 
1). L. R. 33 1 ; 45 (’an. Ciim. Can 

293.- CAN. 

gK (|>. 433) i. 1 On an 

appeal from a convict ion founded on 
an allepod plea of anility, it is open to 


9. 


incused to ltiise the point that ho did 
not. in Iho true Icirul hoiiho, plead 
Kiulty to the information or eomplaint 
lireferred against him, since ho did not 
understand iho liaturo of t lit' ehurgo 6c 
pleaded iruilU in iffnoraiwe. — R. v. 
(>LMK\ (It G.>. 1 1 920 1 1 D. J*. H. 809 ; 
1 19201 3 \V. \\ - It. 273 , Hi Gan. Grim. 
Gas. 190.- CAN. 

sw. Cost pom meat of appnd ‘(/rounds 
I foi prautinp. 1 It. ?' Gum vow, [1920 1 
T >. L. R. 023 : 15 (’an. Grim. (Vis. 172; 
1 30 It. G. R. l.t.i. CAN. 


J.P 
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C&S6S 12 — $80* 


English and Empire Digest Supplement. 


MALICIOUS PROSECUTION AND PROCEDURE. 

■ Part I. — Distinguished from Trespass and 
False Imprisonment. 

12. Add. Annotation : — Mentd. Do Freville v. Dill (1927), 90 L. J. K. B. 1056. 


Part V. — Evidence. 

574. Add. A nnotations : Held. Campbell v. Poliak, L1927] A. C. 732 ; Martin v. Benson, [1927] 

1 K. B. 771. 


Part VII. — Pleading and Practice. 

586. Add. Annotation : — Refd. La liacliotechnique v. Weinbaum (1927), 137 L. T. 638. 


PART IV. SECT. 1, SUB-SECT. 2. 

d i. f)iHroniumnnr< aj j)rnn ( (Iinyx - 1 
1 ) VI. UNO V. McKkNUHH’K (I*, K. I.), 
1 1 1 2 J>. L. It 999. CAN. 


PART IV. SECT. 2, SUB-SECT. 4. A. 

284 xiv. .1 MnoKLENRURG r. 
Canadian I’ahik' Ky. Co. (Alti.). 
1111281 I I>. L. It. 706. CAN. 


284 xv. .] McRak v. McLattoh- ' 

ijn Motor Car Co., Ltd. (Alta.), 
115)20] 1 D. L. It. 372 ; [1920) 1 W. \V. 
It. 101. -CAN. 

PART IV. SECT. 3. SUB-SECT. 4.- 
B. (a). 

436 xii. .J — Pidgkon r. 

Holman ( 1*. K. I.), [15)26] 3 D. L. It. 

4 SO. -CAN. 


PART IV. SECT. 3, SUB-SECT. 4.— 

C. (a). 

467 iv. — - .] — Pidgkon V. 

Holman (P. K. I.), [1926] 3 D. L. R. 
480.- CAN. 

PART V. SECT. 1, SUB-SECT. 2. 

537 ix. .1 — Pidgkon v. Holman 

(P. E. I.), [1926] 3 D. L. R. 480.— 
CAN. 
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VoL XXXm.- Cases 68-498. 


MARKETS AND FAIRS. 

Part III. — Rights and Liabilities in connection with 
' Markets and Fairs. 

68. Add . Annotation : — Refd. Hardie & Lane r. Chiltcrn (1927), 99 B. J. lv. B. 779. 

Part IV. — Holding of Markets and Fairs. 

108. Add. Annotation .-—Reid. LayzoUr. Thompson (1027), 127 J.. T. 10(1. 

Part VII.-- Disturbance. 

312. Add. Annotation : Refd. Bayzoll r. Thompson (1929), 91 .1. 1\ S9. 

Part IX.— Sale in Market Overt. 

430. Add. Annotations : Mentd. (I peer v. Downs 467. Add. Annotation : Mentd. Lowlhor v. 1 1 arris, 
Supply Co., |1927] 2 K. B. 2« : Bake r. II927| 1 K. H. 392. 

Simmons, 1 1927 J A. C. I 87. 478. Add. Annotation : Mentd. Bopublioa do 

(iuatemala r. Nunez, |1927| 1 K. B. 999. 

PART II. SECT. 3, SUB-SECT. 1. 

36 i. Acquisition of site — Necessity for bye law. } — City av Edmonton r. Macdonald (Alla.) (1007), 7 W. 1<. H. 201. CAN. 
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Cases 27—790. 


English and Empire Digest Supplement. 


MASTER AND SERVANT. 


Part I. — The 

27. Add. Annotation Consd. Bull v. West 
African Shipping, etc. Co., [11)27] A. C. 080. 

29. Add. Annotation : Consd. Bull r. West 

African Shipping, etc. Co., |1927| A. C. 080. 

46. Add. Annotation : - Consd. Bull v. West 

African Shipping, etc. (Jo., [1027] A. C. 080. 

49. Add. Annotation Consd. Bull v. West 

African Shipping, etc. Co., (10271 A. C. 080. 

54. Add. Annotation : —Consd. Bull v . West 

African Shipping, etc. Co., [1027] A. C. 080. 

55a. Lightermen hired with lighter.] Applts. let 
on hire to resps. a lighter manned by two 
native light errnen. The lighter was moored 
to resps. ’ ship, A was used by them during 


Relationship. 

the day in loading the ship. During the night 
the lightermen negligently left the lighter, 
which got adrift, &, owing to the absence of 
the lightermen, was carried out to sea, ran 
ashore, & broke up : — Held : the lightermen 
being under the orders- & control of resps. 
during the night as well as during the actual 
loading, resps. were responsible for their 
negligence Ac were liable to applts. in dam- 
ages. — B ul.e (A. Tl.) A: Co. i\ West African 
Shipping, etc. Co., 11927] A. C. 086; 90 
L. .!. P. C. 127 ; 127 L. T. 498 ; 43 T. 1,. B. 
548, P. C. 

66. Add. C itations : 90 L. J. K. B. 170; 130 

L. T. 377. 


Part III. -The Contract of Service. 


230. Add. Annotation : Refd. Marbe r. George 
Wdwnrdes (Dalv’s Theatre; (1927), 90 1,. ,1. 
K. H. 980, 


252. Add. Annotation Consd. Marb£ r. George 
Kdwardes (I>al>’s Theatre) (1927), 90 L. J. 
K. B. 980. 


Part IV. Duration and Termination of Contract. 


262. Add. Annotation : Distd. M Hated r. llamp A: 
Ross A Glend inning (1927), 71 Sol. .In. 815. 

262a. .] Pltfs. agreed to employ deft.. 

At deft, agreed to serve pltls., for three years 
A thereafter from yeai to year subject to 


three months’ notice h> pltfs. Deft, was to 
devote the whole of his time to the business : 
--Held: the agreement was wholly one- 
sided A unenforceable.— Milsted (W. II.) A 
Son, Ltd. v . 11amp A Boss A Gdkndinning, 
Ltd. (1927). 71 Sol. Jo. 815. 


Part V. - Remuneration. 


628a. . Adams r . Liykh- 

pooi, Cokpn. (1927), 137 L. T. 390 ; 91 .1. P. 
100 ; 25 L. (*. B. 359, C. A. 

629. Add. Annotations : Distd. Adams i. Li\er- 
pool Corpn. (1927), 137 J,. T. 390. Apld. 
\ylott r. West Ham Corpn., [1927] 1 Ch. 30. 


630. Add. Annotation : Apld. Adams r. Liverpool 
Corpn. (1927), 137 L. T. 390. 

644. Add. Annotation : -Refd. Mellor v. Beard- 
more (1927), 11 B. P. C. 175. 

725. Add. Annotation : — Mentd. Houghton r. Not- 
hard, Lowe A W ills (1927), 11 T. L. B. 70. 


Part VI.- Breach of Contract and Remedies Therefor. 


788. Add. Annotation: Consd. Maibc^ r. George 
Edwardes (Dalv’s Theatre) (1927), 90 L. J. 
B. 980. 


790. Add. Annotation : — Refd. Maibe v. George 
Falwardes (Dalv’s Theatre) (1927). 43 T. L. R. 
400. 


PART I. SECT. 2, SUB-SECT. 1. 

A. (b). 

211. For “ CAN.’* read “SHANG- 
HA1,’* 


, PART IV. SECT. 2, SUB-SECT. 11.- 
A. (*) vii. 

548 it. - .1 A native soivaut 

1 mldresbcd a renmik of a grossly 
I insolent & insulting nature to one of 
I his omployei ’s customeis, n European, 


] in the presence of a gang of native 
1 follow servant* • — Held; the master 
was justified m summarily dismissing 
him, Ac was not liable for salary for the 
1 unexpired portion of the month. — 
(loot r. Wilson Ac Com ins (1027), 18 
X. L. It. 21. S. AF. 
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Vol. XXXIV. — Master and Servant. Cases 880 — 1787. 


Part VII. — Duties and Liabilities of Master. 

880. Add. Annotation Retd, .lames r. British General Jnsee., 11027] 2 K. B. 211. 


Part VIII. — Duties and 

883. Add. Annotation : — Mentd. The .limiter (No. 
3) (1927), 137 L. T. 333. 

890. Add. Citations:- 90 L. ,T. K. B. 152; 130 
L. T. 271. 

895. Add. Annotation Reid. Hr A Debtor (No. 
229 of 1927), [1927 | 2 Cl i. 307. 


Liabilities of Servant. 

928. Add. Annotation : Refd. Putsman r. Taylor, 
I 1927] 1 K. B. 037. 

I 938. Add. Annotation : Refd. Boorno v. Wicker, 
I 1 1927 | 1 Ch. 007. 

941. Adit. Annotation : Refd. Putsman r. 'Pallor, 
, [1927] 1 K. B. 037. 


Part IX. Liability of Master to Third Persons 


966. Add. Annotation : Refd. Bull r. West Airiean . 

Shipping, etc. Co., 1 1927 | A. C. ObO. | 

987. Add. Annotation : — Refd. Ivretlitbank (’assel 
O. m. b. 11. v. Sehcnkers, 1 1 927 ] 1 K. B. 820. 
991. Add. Annotation : Consd. Kreditlmnk Cassol 
G. m. b. 11. v. Schenkers, ] 1927 ] 1 K. B. 820. I 
996. Add. Annotation : Consd. l > olanil r Vow. 
[1927 J 1 K. B. 230. i 


1018. Add. Annotation : Mentd. Brown r. Harri- 
son, llourani r. Harrison (1927), 137 L. T. 
319 . 

1117. Add. Annotation : Mentd. .lebarra r. Otto- 
man Bank, [1927] 2 K. B. 251. 

1231. Add. Annotation : Refd. Silverman n. Im- 
perial Ijomlon Hotels (1927), 137 L. f \\ 57. 


Part XII. -Rights of the Servant against Third Persons. 

1565. Add. Annotation : ~ Consd. Silverman r. Imperial London Hotels (1927), 137 L. T. 57. 


Part XIII. Liability of Master in Case of Accident or 

Death. 

1725. Add. Annotation : —Consd. Bull i. West | 1787. Add. Annotation : Refd. Silverman v. htt- 
Africau Shipping, etc. Co., |1927] A. C. 080. I penal London Hotels (1927), 137 L. T. 57. 


PART IX. SECT. 3, SUB-SECT. 4. A. 

981 xxi. - —.1 Esieir V\\ ln.it 
Byl v. SvwsKronL. [10*27 1 App I>. 
141.— S. AF. 

PART IX. SECT. 3, SUB-SECT. 13. 

B. (e). 

1115 iii. - ! Applt. i in- 

dexed a mun to take Ills hoist fiorn 
da business premises to a paddock. 
Without the uuthorlfcy of applt , the 
mail entrusted this duty to a .young 
boy, who rode the horse so recklesslv 
that reap, vvaa knocked liown 
injured -Held : applt. «a« not liable. 
- -Thomson r. H vmilion, [1027] N. Z. 
L. 11. 11. N.Z. 

PART XIII. SECT. 1, SUB-SECT. 1. - B. 

1623 1 . Duty to maintain premises — 
Fret from concealed danger .] — Where a 
servant lodges with his employer, the 


| lattii is umiei a «I ut v to the weivant 
to have Ins hoiisi reasonably safe for 
I living slei ping in. wiieie the 
servant is injun d hecau-a of a defect 
i in file pieiuisr s, of width < he employer 
should ha \ < known whieli he failed 
! to minedv, In is liable in damages to 
IhoMivunt, in the ubst nee of evidence 
that tin latter assumed the nsk. Tin 
I fact Unit, although tin s, ivunt knew 
i of tin danger, lie ieiuamed on the 
I piemises does not constitute an 
I a-sumption of the ilsk Pkiikkhkv r. 

I 'sior.RHk'ii!. [1920] 2 i). L. it. 100.'.; 
i [ 1020] 2 W. \\. it. 205; 20 bask, 
j L. it. 10b. — CAN. 

PART XIII. SECT. 1, SUB-SECT. 1. D. 
1624 v. Varied , 11 J>. L. It. 575. 

PART XIII. SECT. 1, SUB-SECT. 3. C. 

1658 vii. -- Armstrong v. 

645 


t *\N A III AN NoftTIIKItN It\. (Mail.), 
[1017] 3 W. W. H. 210; 35 1) L. it. 
508.— CAN. 

PART XIII. SECT. 1, SUB-SECT. 3. 

D. (a). 

1669 i. - -- Win ii dt ftet ought to 

hare bnn discovered] I'kukrhkn v. 
HlciKKMKTlf, No. 1023 i, ante. CAN. 

n. .1 Pkdkhhkn c. Siokrhkjh, 
No. 1023 i, ante. CAN. 

PART XIII. SECT. 1. SUB-SECT. 6. - 
C. (a). 

1697 xviii. - - - .1 -M‘Ewan v. 

Edinburgh & District Tramways 
C o. (1800), 0 S. L. T. 400. — SCOT. 

o i. .1 In Nova Scotia the 

Ciown is entitled to raise tho defonco 
of common employment. — CONROD v. 
U. (1913). 14 Exch. C. It. 472.— CAN. 



Cases 2067 — 2317b. English and Empire Digest Supplement. 


Part XIV. — Workmen’s Compensation Acts 


2057. Add . Citations 136 L. T. 322 ; 20 B. W. 
C. 0. 139. 


2079a. Not born within normal period ol 

gestation.] — A claim for compensation in 
respect of such a child: — Held: rightly 
rejected. — H ack v. Wardkend Steel Co. 
(1927), 20 B. W. C. C. 260, C. A. 

2086. Add. Citations : —96 L. J. K. B. 135 ; 136 
L. T. 290 ; 19 B. W. C. C. 457. 

2111. Add. Annotation Folld. Bloor v. Ship 
Sutton (1926), 20 B. W. C. C. 12. 

2114. Add. Annotations: — Consd. Fife Coal <\>. 
v. M ‘Arthur (1926), 96 L. J. K. B. 330. 
Expld. Welsh Navigation Steam Foal Co. v. 
Evans, [1927] A. <\ 834. 

2115. Add. Annotations : - Consd. Fife Coal Co. 
v. M‘Arthur (1926), 96 L. J.* K. B. 330; 
Welsh Navigation Steam (Joal Co. v. Evans, 
[1927] A. C. 834 . 

2117. Add. Annotation: — Consd. Welsh Naviga- 
tion Steam Coal Co. v. Evans, L1927J A. C. 
834 . 

2118. Add. Annotations: As to (1) Refd. Welsh 
Navigation Steam Coal Co. v. Evans, [1927] 
A. C. 834. As to (2) Refd. Welsh Navigation 
Steam Coal Co. v. Evans, [1927] A. C. 834. 

2120a. - - — .|- The expression “ ordinary 

necessaries of liie ” in Workmen's Compensa- 
tion Act, 1925 (c. 84), s. 4, indicates food, 
clothing, &, shelter, but does not extend to 
such a thing as savings out of the surplus I 
in earnings. Welsh Navigation Steam 
Coal Co. v. Evans, [1927] A. C. 834 ; 96 
C. J. JC. B. 906 ; J37 L. T. 775 ; 43 T. L. R. 
730 ; 71 Sol. .Jo. 694 ; 20 B. W. C. C. 537, 
11. L. ; revs(/. S. C. sub nom. Evans v. Welsh 
Navigation Steam Coal Co. (1926), 96 
JLu J. K. B. 200, C. A. 

2134. Add. Annotation As to (2) Consd. Atliey v. 
Pickerings (1026), 96 L. J. K. B. 250. 

2143. Add. Annotation : - Refd. M ‘Arthur v. Fife 
Coal Co. (1926), 19 B. W. C. C. 669. 

2166a. — .]— A workman, when 

on shore, which was about three months in a 
year, lodged with his married sister 8c paid 
her 30,s. a week, 8c he also paid her £1 a week 
whilst at sea, out of which, after paying the 
expenses of his keep, she made a profit. 
The county ct. judge found that the sister 
was partially dependent on his earnings : — 
Held: it was a question of fact, 8c there 
was evidence to support the iinding, & no 
misdirection. — Bloor v. Sutton (Owners) 
(1926), 20 B. W. C. C. 12, C. A. 

2167. Add. Citation 19 B. W. C. C. 394. 


2261. Add. Annotation : — Consd. McFarlane v. 
Hutton (Stevedores) (1926), 96 L. J. K. B. 
357. 

2264. Add. Annotations : — Apld. McFarlane v. 
Hutton (Stevedores) (1926), 96 L. J. K. B. 
357. Refd. Flanagan v. Ackers Whitley 
(1926), 19 B. W. C. C. 399. 

2316. Add. Annotations: — Apld. Flanagan v. 
Ackers Whitley (1926), 19 B. W. C. C. 399. 
Consd. McFarlane v. Hutton (Stevedores) 
(1926), 90 L. J. K. B. 357. 

2317. Add. Annotation:— Apld. McFarlane v. 
Hutton (Stevedores) (1926), 96 L. J. K. B. 
357. 

2317a. Workman with heart disease — Death from 
strain.] — A workman, employed in a mine, 
exerted himself in the ordinary course of his 
employment in lifting & replacing the wheels 
of a tub which had left the rails. He imme- 
diately complained of pain. He went to 
work the following day, 8c on his way home* 
fell dead. Death was due to the bursting 
of the right auricle, owing to the walls of the 
heart having steadily become thinner over a 
period of years. Medical evidence was given 
to the effect that the strain of lifting would 
tend to make the workman’s condition more 
critical & so lead to the collapse. The county 
ct . judge held the workman’s death was 
caused by an accident, & he awarded com- 
pensation : — Held : it was a question of 
fact, as to which there was evidence 
support the finding. — Flanagan v. Ackerh 
Whitley & Co. (1926), 19 B. W. C. C. 399, 
C. A. 

2317b. - - .] --A stevedore, who for many 

years had done his work without ailing, while 
employed unloading a ship had to fill a tub 
with iron ore, A at a certain point in the 
transit of the tub to deflect it so as to allow 
it t o clear an obstacle. While pulling the tub 
into the right position he suddenly said 
“ Oh 1 ” 8c ceased work for a moment, but, 
recovering, put some iron ore into the tub, 
when he again felt ill & stopped. He lay 
down, 8c within half an hour from his saying 
“ Oh 1 ” was dead. On a post mortem 
examination it was found that he suffered 
from coronary disease of the heart, which 
sooner or later would have caused death 
Held : death resulted from a strain incurred 
in the ordinary exercise of the man’s work, & 
this amounted to an accident, as to establish 
an accident it was not necessary to find a 
sudden or special strain, & an award should 
he made in favour of the dependant. — 
McFarlane v . Hutton Brothers ( Steve - 


PART XIV. SECT. 2, SUB-SECT. 1, — A. 

„ » *• -1- Lynch r. Limerick 

County Council, [102611. K. 176. — IR. 

ci. Nurse. 1 — Held: not within 

Act 25, 1914. — Lowe v. Bruce (1926), 
17 N. L. R. 459. — S. AP. 


PART XIV. SECT. 3, SUB-SECT. 2. — A. 

t 1. A’wm.l — Held: employed 

to perform work of a casual nature. — 
Lowe v. Bruce (1926), 47 N. L. 11. 

459. — S. AF. 


PART XIV. SECT. 8, SUB-SECT. 6. 

o i. .1 — pltf, engaged with 

deft, to sink a well at an agreed lute 
per foot. Deft, exercised no control 
or direction over pltf. in the execution 
of tho work, pltf. being an expert well* 
8inkei : — Held : pltf. was an inde* 
pondont contractor. — B ellow v. Bell, 
119271 N. Z. L. It. 140.— N.Z. 


PART XIV. SECT. 6, SUB-SECT. 4. 
C. (I) iv. 


si. Facial paralysis — Resulting from 
chill.] — Award in workman’s favour 
upheld. — B urt v. Broken Hill 
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South, Ltd. (1926), 26 S. It. N. S. W. 
807 ; 43 N. 8. W. W. N. 69.— AUS. 

sk. Disease proceeding from boot Oi.}— 
A disease proceeding from bacilli 
may be a personal injury by accident. 
—Simpson t>. FInlayson (1926), 26 
8. It. N. 8. W. 280 ; 43 N. 8. W. W. N. 
60.— AUS. 


•1. Infective jaundice.] — Held : there 
was evidence on which the arbitrator 
was entitled to hold the contracting 
of the disease was an accident. Sc the 
workman’s death resulted .from an 
injury by accident. — R aeburn r. 
Lqchqelly Iron & Coal Co., Ltd., 
[192718. C. 21.— SCOT. 
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96 L - J - K. B. 357 ; 136 
L. T. 547 ; 20 B. W. C. C. 222, O. A. 

2831a. .] — A. workman, employed as a 

■ripper, was subject to the disease of osteo- 
periostitis, rendering his bones brittle A even 
liable to a spontaneous fracture, but he was 
at >le to do his work, A in 1919, by an accident 
whilst so employed, suffered a fracture of his 
right femur. He received compensation, but 
in 1920 resumed work, A continued so to 
work until 1924, when the seam on which he 
was employed was shut down & he ceased to 
work. In Aug. 1925, he was out foi* a walk, 
& after walking two or three miles & while 
standing still his right tibia suddenly snapped, 
& he claimed compensation for the injury, on 
the ground that it was attributable to the 
accident suffered by him in 1919. The 
medical theory advanced was that, after the 
injury suffered from the accident in 1919, the 
muscles of the leg became inelastic, A if lie 
slipped his power of recovering himself vs ould 
be affected. There was no evidence that 
he did slip when the tibia snapped in Ang. 
1925. The county ct. judge held the injury 
was due to the lirst accident in 1019, A: 
awarded compensation Held : there was 
no evidence to support the linding. At the 
award must be set aside. — Wekiun r. 
United National Collieries, Ltd. (1926), 
20 B. W. C. C. 166, C. A. 

2389. Add, Annotations : — As to ( 1 ) Retd. Moule v. 
Marmite Pood Extract Co. (1927), 20 B. W. 
C. O. 446. As to (2) Consd. Gorman r, 
Barclay Curie (1925), 19 B. W. C. C. 561. 
Refd. Robertson v. S.S. Appalacliee, Rovira 
v. Same (1926), 136 L. T. 488. 

2340a. .] — Pruce r. Davey, No. 2460b, post . 

2348. Add, Annotation .•--'Refd. Lve v. British A: 
Argentine Meat Co. (1923), Ltd. (1927), 20 
B. W. C. C. 341. 

2364. Add, Annotations : — Apld. M‘Pherson v, 
Reid M‘Farlane (1926), 19 B. W. C. C. 575 ; 
Pruce v, Davey (1926), 136 L. T. 601 ; 
Robertson v. S.S. Appalachee, Rovira r. 
Same (1926), 136 L. T. 488. Consd. Lye v. 
British A Argentine Meat Co. (1923), Ltd. 
(1927), 20 B. W. C. C. 341 ; Moule v, Marmite 
Pood Extract Co. (1927), 20 B. W. C. C. 446. 

2366. Add. Annotations : — Apld. Robertson v. 
S.S. Appalachee, Rovira v. Same (1926), 136 
L. T. 488 ; Moule v . Marmite Food Extract 
Co. (1927), 20 B. W. C. C. 446. 

2369. Add. Annotation : — Refd. Robertson v. S.S. 
Ajjpalachee, Rovira v. Same (1926), 136 L. T. 

2370. Add. Annotation : — Refd. Robertson v. S.S. 
Appalachee, Rovira v. Same (1926), 136 L. T. 
488. 

2870a. Different boat used by workman.] — 

Robertson v. Appalachee (Owners), Ro- 
vira v. Same, No. 2552a, post. 

2372. Add. Annotation : — Consd. Gorman v. 
Barolay Curie (1925), 19 B. W. C. C. 564. 

2831. Add. Annotation : — Dlstd. Standen v. Smith 
(1927), 20 B. W. C. C. 305. 

2384a. .] — A butcher’s boy was allowed to go 


home for his tea, for which there was not a 
fixed time, A generally he was told to deliver 
or take orders from customers on his way 
there or back. If he had orders to deliver, 
he rode a bicycle, A on Dec. 17, 1920, he was 
told he might go for his tea, & was to deliver 
an order on the way, A take two orders 
coming back. He delivered the order, had 
his tea, A was bicycling back, but before he 
liad called for the two orders he was knocked 
down by a motor lorry At injured. The 
county ct. judge found that at the time of 
the accident the boy was engaged on his own 
affairs in returning from teu. A: that the 
accident did not arise out of A in the course 
of his employment Held : there was 
evidence to support the finding, V: no mis- 
direction.— L ye v. British A Argentine 
Meat Co. (1923), Ltd. (1927), 20 B. W. C. (\ 
341, C. A. 

2384b. .) - A workman employed on a night 

shift was permitted to leave the premises to 
get his supper. There was no necessity for 
this, A he could do as ho pleased. He did 
in fact leave the premises ior his supper A 
mot with an accident in a public street : — 
Ilf Id : the accident did not arise out of A 
m the course' of the employment, because at 
the time' of the accident the workman was 
not doing anything in discharge of a duty 
which lie owed to his employers. Moule v . 
Marmite Food Extract Co. (1927), 20 
B. W. C. C. 116, 0. A. 

2401. Add. Annotations : Consd. Durie v. Anchor- 
Donaldson Line (1925), 19 B. W. C. (!. 512. 
Apld. Gorman v. Barclay Curie (1925), 19 
B. W. O. C. 361. 

2407. Add. Annotation : Refd. Altobelli v. Ellis 
(1926), 136 1,. T. 602. 

2415. Add. Annotations : — Consd. Altobelli v. Ellis 
(1926), 136 L. T. 602 ; Edwards v. Gwnuneue- 
gurwen Colliery Co., James v . Same, Jenkins 
v. Name (1926), 96 L. .1. K. B. 337 ; J aim's 
v. Pemleryn Limestone Quarries (Ilirwain) 
(1926), 20 B. W. C. C. 27 ; Jimline v. Steel 
Co. of Scotland (192(5), 19 B. W. V. C. 726 ; 
Clarke a. Southern Ry. (1927), 96 L. J. K. B. 
572. Refd. Durie v. Anchor- Donaldson Line 
(1925), 19 B. W. C. C. 512. 

2425. Add. Annotations Consd. Edwards v. 
Gwauncaegurwen Colliery (Jo., James v. 
Same, Jenkins v. Same (1926), 96 L. J. K. B. 
337 ; Clarke v. Southern Ry. (1927), 96 
L. J. K. B. 672. 

2426a. Alighting from train In motion. J- 

Altobelli v. John KllIh A Sons, Ltd., No. 
2574a, post. 

2437. Add. Annotations : — Consd. Altobelli v. Ellis 
(1926), 136 L. T. 602 ; Clarke v . Southern 
Ry. (1027), 96 L. J. K. B. 572. 

2440. Add. Annotation : —Consd. Poland v. Parr, 
[19271 1 K. B. 236. 

2446. Add. Annotation : - As to (1 ) Refd. James v. 
Penderyn Limestone Quarries (Ilirwain) 
(1926), 20 B. W. C. C. 27. 

2447. Add. Annotations : — Apld. Painter v. C. A 
S. L. Ry. (1026), 20 B. W. C. (J. 157. Refd. 


PART XIV. SECT. 5. SUB-SECT. 2.— 
B. (a) 1. 

t i. .] — Holding v. Sooth 

Australian Railways Com r„ [1925] 
8. A. 8. R. 92. — AUS. 


PART XIV. SECT. 5, SUB-SECT. 2. — 
D. (b) fi. 

ftp. Workman employed to water sheep 
<fb look after db bring in horses — Death 
through accidental discharge of gun — 
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Use of gun erpressly forbidden ]- Held : 
the arc id out did not artao out of 
deceased *h employment.— Doitizzi v. 
Mackry (1925), 27 W. A. L. li. 93.— 

AUS. 
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Vickers v. Miners, Thames Steam Tug & I 
Lighterage Co. v . Ingram (1927), 90 L. J. K. B. ! 
400. 

2448a. .J — A porter, after a gate of 

a train had been shut, got on to the small 
piece of platform outside the gate to talk to 
the gateman, &, as the train gathered speed 
very quickly, was carried into the tunnel At 
seriously injured. He acknowledged that 
the only time a porter had a right to be on the 
platform of a train was for the purpose of 
removing luggage. There was also a regula- 
tion forbidding any porter to do what he 
was doing at the time of the accident. The 
county ct. judge held the accident did not 
arise out of the employment, <fc as the act 
that caused it was not done for the purposes 
of & in connection with the emx>loyers’ trade 
or business, the accident was not to be deemed 
to have arisen out of the employment: — 
J/cld : there was evidence to support the 
award, A no misdirection. — Painter v. City 
\ South London Ry. Co. (1020), 20 B. W. 

C. 0. 157, C. A. 

2452. Add. Annotations : — Refd. Durie e. Anehor- 
Donahlson Line (1925), 10 B. W. C. 0. 512 ; 
Gorman v. Barclay Curie (1925), 1 9 B. W. C. C. 
504. 

2456. Add. Annotations : — Consd. Pruce v. Davey 
(1920), 100 L. T. 001 ; Hobertson v. S.S. Appa- 
lachee, Rovira v. Same (1920), 100 L. T. 4SS ; 
Moule v. Marmitc Food Extract Co. (1927), 
20 B. W. C. C. 410. 

2460a. Farm labourer ~ Carting turf to own 
cottage.] - Applt. was employed by resp., 
his cousin, as a farm labourer. lie had all 
his meals in the farmhouse A: was paid 10#. 
a week. Resp. allowed him to cut turf A use 
it for his own purposes. A: also allowed him to 
have the use of a horse & cart to cart the turf 
to his cottage. While so carting it, he was 
run into by a motor car A: received serious 
injuries: — Held : the accident did not arise 
out of A t in the course* of applt. ’s employment. 

— Standkn v. Smith (1927), 20 B. W. C. C. 
005, C. A. 

2460b. Leaving premises to purchase provisions.] — 

Deceased was employed as the only shop 
assistant in a shop, Ai used to have his tea in 
the shop A^ went to fetch the milk for his tea 
from across the road. The shop was left 
open during his tea hour if he liked. While 
crossing the* road to get the milk, he was 
knocked down by a motor cyclist, Ac was 
killed. Deceased paid for his own milk for 
his tea. A: il lie chose to might liave got his tea 
out : — Held : the injury having occurred at 
the time when deceased had left the place of Ac 
the course of his employment to get the milk 
for his tea at his own cost for his own purposes, 
the accident did not arise. out of A: in the 
course of his employment , as he was not with- 
in the test laid down in Parker v. Black Bock 
(Owners), No. 2 150, Ac by Loud Atkinson in 
St. Helens Colliery Co., Lid. v. Hexeitson % 
No. 2004.--Phuck e. Davky (1920), 130 
L. T. 001 ; 20 B. W. C. C. 207, 0. A. 

2472. Add. Annotaiioxi : — Consd. Edwards v. 
Gwauncaegurwen Colliery Co., James r. 
Same, Jenkins v . Same (1920), 130 L. T. 
494. 

2479a. .] — A young girl was injured 

while cleaning a machine for pulping cheese. t 
She was employed to dust bottles & sweep i 


the floors & not to do any work in connection 
with the machine, & permission to help on the 
machine had been refused: — Held: as the 
girl was injured when doing something entirely 
different in kind from what she was employed 
to do, the accident did not arise out of or 
in the course of her employment, At Work- 
men’s Compensation Act, 1923 (c. 42), s. 7, 
did not apply to such a case. — Dennison v. 
Keiller, Ltd. (1926), 19 B. W. C. C. 409, 
C. A. 

2483. Add. Annotation : — Refd. Clarke v. Southern 
Ry. (1927), 96 L. J. K. B. 572. 

2486. Add. Citation 136 L. T. 208. 

2488a. Riding on engine.] -The duty of 0., a 
workman in the employ of the S. Railway, 
required him to go from point A. to point B. 
on their premises. Instead of going by a 
public road he proceeded to walk along the 
permanent, way, a shorter route, in disregard 
of an emphatic prohibition. 1 1 was a common 
practice, acquiesced in by the railway’s 
responsible officers, though forbidden by 
their rules, for workmen passing between A. 
As B. to travel on an engine if one happened 
to be running at a convenient time. When 
C. had walked about three-quarters of the 
distance along the line an engine going in 
the same direction passed him at a low speed, 
A:, to save himself the trouble of completing 
the journey on foot, he attempted to mount 
the engine in motion, with the result that 
lie was seriously & permanently injured. 
The county ct. judge found that, although 
the prohibition was a very real one, C. was 
entitled to compensation, as he was acting 
“ for the purposes of At in connection with ” 
the railway’s business within Workmen's 
Compensation Act, 1925 (e. 84), s. 1 (2): — 
Held: the above sub-sect, did not extend 
compensation to workmen who were not in 
their employment at all, A;, as C. in going into 
a definitely prohibited area, had gone outside 
his sphere* of employment , he could not 
recover. — Clarke v. ' Southern Ry. Co. 
(1927), 90 L. J. K. B. 572 ; 107 L. T. 200 ; 
20 B. W. C. C. 309, C. A. 

2489. Add. Annotations : — Consd. Edwards r. 
Gwauncaegurwen Colliery Co., James r. 
Same, Jenkins v. Same (1926), 90 L. J. K. B. 
307 ; Jardine v. Steel Co. of Scotland (1920), 
19 B. W. <\ C. 726 ; Clarke v. Southern By. 
(1927), 96 L. J. K. B. 572. 

2492a. .j — Some miners had been conveyed 

from their work at the face to the shaft in 
a train of tubs provided by the employers. 
Some conveyance was necessary in order to 
enable the men to leave the pit within the limit 
of seven hours permitted for each shift. 
Subsequently the employers provided a 
“ spake,” i.e., a train of special vehicles 
containing seats. On the occasion of the 
accident the driver in charge of the spake, for 
some purpose of his own, did what he had 
sometimes done before, namely, instead of 
using the spake used a train of tubs for con- 
veying the miners, who knew that riding on 
tubs was prohibited, but did not complain. 
The train of tubs broke At overturned, & two 
of the miners were killed, At one was slightly 
injured : — Held : the prohibition was of the 
class that dealt with conduct within the 
sphere of the employment, & Workmen’s 
Compensation Act, 1925 (c. 84), s. 1 (2), 
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^ was necessary for the employers 
that the men should leave within a specified 
time, A the act was done for the purposes of 
the employers’ trade or business. A compensa- 
tion should be awarded to the dependants of 
the two miners who were killed, but not to the 
slightly injured miner, who was. for that 
reason, not covered by sect. 1 (2). — Edwards 

V. (iWAUNCAE(UJI{\VEN COLLIERY (\>., J AMKs 
v. Same, .Ienkinh r. Same (192b), 90 L .1 
K. B. 337 ; 130 L. T. 191 ; 20 B. W. (\ T. 
75, T. A. 

2494. Add. Annotation: As to (1) Refd. James 
r. Penderyn Limestone Quarries (llirwaiu) 
(1920). 20 B. W. (’. T. 27. 

2494a. .j -A shunt(‘r was em]»loy(‘d to accom- 

pany a short train A to get itow u to open 
gates, through which the train had to pass, 
A also to <lo the necessary* shunting. lie 
should have ridden in the front waggon, but 
used to ride by means of Ids coupling stick 
on the butler so as to enable him to get oil 
A on more easily. Whilst so engaged the 
train went over a stone A jolted him oil, A 
the injury he received resulted in t 1 m* loss 
of a leg. Biding on a waggon by means of a 
coupling pole was prohibited: Held: the 
prohibition was not one defining the sphere 
of the man's employment, though the breach 
of it, apart from Workmen's Compensation 
Act, 1925 (c. 81). s. 1 (2), would hu\e pre- 
vented the accident arising out of t lie employ- 
ment. There was evidence to support t he 
finding of the count > et. judge that tin* act 
done 1 was for the purposes of A in connection 
with the employers* trade or business, A the 
accident, by sect. 1 (2), was to be deemed to 
arise out of the employment -James r. 
Penderyn Limestone Qi'amues (IIirwain), 
Ltd. (1926), 20 B. W. T. T. 27, <\ A. 

2496. Add. Annotation : As to (I) Refd. Edwards 
r. (fwauncaegurwen Tolliery Co.. James r. I 
Same, Jenkins r. Saint 1 (1920), 90 L. J. K. 11. | 
337. | 

2499. Add . Annotations : to (1) Consd. 

Edwards v. Gwauneaegurwen Tolliery Co., | 
James v. Same, Jenkins r. Same (1920), 90 . 
L. J. K. B. 337; TIarke r. Southern K>. i 
(1927), 90 L. .1. K. II. 572. Refd. Dennison j 
r. Keiller (192(i), 19 B. \V. T. T. 409. As to (2) 
Apld. Edwards t\ Gwauneaegurwen Tolliery 
Co., J limes r. Same. Jenkins r. Same (1920), 90 
L. J. K. B. 337. Consd. James r. Penderyn ( 
Limestone Quarries (llirwaiu) (1920), 20 , 
B. \V. C. T. 27 ; Carter r. British Thomson- 
Houston Co. (1927), 137 L. T. 329. Refd. , 
Clarke v. Southern By. (1927), 90 L. J. K. B. i 
572. 


2501. Add. Annotations: - Consd. Edw'ards v 
Gwauncacgui*wen Colliery < ’o., James r. Same, 
Jenkins?'. Same (1920), 90 L. J. Iv. B. 337. 
Distd. Carter v. British Thomson- Houston 
Co. (1927), 137 L. T. 329. Refd. James r. 
Penderyn Limestone Quarries (llirvvainj 
(1926), *20 B. W. C. C. 27. 

2506. Add. Annotation : — Refd. Guest r. Gaston, 
[1927J 1 K. B. 1. 

2511. Add. Citations : — 90 L. J. 1*. C. 17 
L. T. 60. 
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Add. Annotation : — A.s" to (2) Consd. James r. 
Penderyn Limestone Quarries (Hirwain) 
(1920), 20 B. W. C. C. 27. 

2515a. Workman entering prohibited place by 
mistake.] -A series of cubicles for electrical 
works were in course of being lifted up, some of 
which bad been completed A contained live 
electrical machinery, A were locked. Then 
' was an express order to the workmen not to 

enter the completed cubicles. The cubicles 
being worked upon we re quite close to those 
finished, being m the same series. The work- 
man, a very competent man at his job, was 
\ cry short-sighted, A was found electrocuted 
in one of the completed cubicles, he having 
unlocked the others. The county et. judge 
drew Hu 1 inference that the workman had 
entered a completed cubicle by mistake, A 
was there for tin* purposes of his employers' 
trade or business, A that the accident arose 
out oi A in the course of his employment ; 
Hild: there was e\ idencc to support this 
lnliTence of fact, A although the workman 
was acting contrary to a prohibition, the 
ai i ldcnt must he deemed to arise out of A 
in the course ot t he employ incut . Tarter v. 
British Thomson-1 Iotston To., Ltd. (1927), 
137 L. T. 329 ; 20 B. W . T. T. 331, T. A. 

2535. Add. Annotation . Refd. Edwaids r. Gvvaun- 
eaegurwen Tolherv To., Japies r. Same, 
Jenkins r. Same (1920), 90 L. J. K. B. 337. 

2547. Add. t nnoiahon : .is to (2) Refd. Durie r. 
Am hoi - Donaldson lane (1925), 19 B. \\ . 

C. T. 512. 

I 2552a. Drowned when using boat not provided by 
1 employer. Ei\c sailors got leave to go on 

shore. The ho’sun said that they r were not. 
bound to be back in tin* ship until 0.15 a.m. 

' A launch had hern provided to take the 

, sailors on leave to the shoie A hack again, A 

i t lie < apt a in told t he men t hat the Inst journey 

| to the ship by t lie launch would be made at 

«s p.m., A that ll they came back later Ilian 
that, they would have to find sonic 1 other 
means ot returning to flic* ship. 'The men 
desiicd to enjoy their leave till later than 
8 p.m., A tried to at range with the man 
who worked the launch to come lot them at 
10 p.m., offering to pav him 2*. each, hut 
the launch never came lor them at 10 p.m., 
so they got into < hi first boat handy, a dinghy , 

A borrowed a scull with which they propelled 
tie* dinghy from the stern. The dinghy, 

1 hough the men were unaware of it, was 
rotten A sank, the result being that three 1 of 
the five men were drowned: Held: there 
was no eont ra< t ual obligation on t he deceased 
men to return to their ship by the boat they 
used, which was not provided by tin* em- 
ployers, A as no such duty w 7 as on the men 
to use that boat, the accident by r which they 
lost their lives was not in the course 1 off per- 
forming some duty aiising out ot their con- 
tract of service, or, in other words, in the 
course oi their employment. Rohektson v. 
Appalachke (Owneu 1 -), Boviha v. Same 
( 1 92G). 136 L. T. 188; 20 B. W. V. T. 57, 
T. A. 

2559. Add Annotation : - As to (3) Refd. Jardine 


PART XIV. SECT. 5, SUB-SECT. 2. - 
E. (b) iii. 

b i. Fireman converting electric 

detonator into fuse detonator.] — Held : 


i the workman, when Injured, was doing 
1 an act not within the Mope of his 
employment. &, even assuming it wus 
done for the purpose** of the employer's 
I business, it waa not an act to which 
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. Workmen’s Compensation Aet, 1023 
(c. 42), m. 7, applied. - M'Couqiundale 
1 v. Cahnbkor Coal Co., Ltd., 110271 
i 8. C. 14.— SCOT. 
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V . Steel Co. of Scotland (1926), 19 B. W. C. C. 
726. 

2569. Add. Annotation Held. Gorman v. Barclay 
Curie (1925), 19 B. W. C. C. 664. 

2572. Add. Annotations: — Expld Edwards v. 
G wauncaegurwen Colliery Co., James v. 
Same, Jenkins v. Same (1926), 96 L. J. K. B. 
337. Consd. Clarke v. Southern Ky. (1927), 
96 L. J. K. B. 572. Refd. James v.Penderyn 
Limestone Quarries (Hirwain) (1926), 20 
B. W. C. C. 27. 

2573. Add. Annotations : — Consd. Dennison v. 
Keiller (1920), 19 B. W. C. C. 409. Refd. 
James v. Penderyn Limestone Quarries 
(Hirwain) (1920), 20 B. W. C. C. 27. 

2574a. .] — Deceased was a mosaic worker em- 

ployed by applts., who had a flooring con- 
tract at K., Ac deceased was carrying out at 
K. mosaic work for the purposes of the 
contract. It was the duty of deceased to 
travel by train from L. to K. daily, & he was 
paid by applts. for the time occupied in so 
t ravelling, & his railway ticket was also paid 
tor by applts. Deceased, having gone to 
sleep, got out of the train whilst it was in 
motion leaving K. At slipped on the platform 
as he landed, fell heavily on his back, his 
head striking the platform violently, Ac died 
of the injuries received: — Held: though 
deceased was in the course of his employment 
while travelling in the train, he was com- 
mitting an illegal act m getting out of the 
train while in motion, & was doing an act 
which did not arise out of the employment, 
bub under the above sect, it must be deemed 
to arise out of Ac in the course of the employ- 
ment as having been done in pursuance of At 
for the purposes of the employers’ trade or 
business, Ac the act done was not so contrary 
to law .as to put the man wholly outside the 
sphere of the employment, Ac his widow was 
entitled to compensation. — Ai.tobklli r . 
John E llih At Sons, I/td. (1920), 130 L. T. 
602 ; 20 B. W. C\ 0. 100, C. A. 

2578. Add. Annotations :~ -Apld. Lye v. British At 
Argentine Meat Oo. (1023), Ltd. (1027), 20 
B. W. C. C. 311 ; Moule v. Marmito Food 
Extract Oo. (1927), 20 B. W. 0. C. 440. 
Refd. Bruce v. Davey (1920), 130 L. T. 601. 

2579. Add. Annotations : — Consd. Moule v. Mar- 
mite Food Extract Co. (1927), 20 B. W. C. 0. 
440. Refd. Gorman v. Barclay Curie (1925), 
10 B. W. C. C. 504 ; Pruce v. Davey (1920), 
130 L. T. 001. 

2649. Add. Annotation : — Apld. Stroud v. Bath Gas 
Light Ac Coke Co. (1927), 137 L. T. 623. 

2652. Add. Annotation : — Refd. Stroud r. Bath 
Gas Light & Coke Co. (1927), 137 L. T. 023. 

2653a. ,] — A workman in charge of a 

coke-conveyor was found entangled in the 
machinery, At died shortly after being re- 
leased. There was no explanation of how lie 
met with the accident, but when last seen 
shortly before he was acting in the course of 
his duty. The county ct. judge drew the 


inference from the facts before him that the 
workman was acting in the course of his 
employment : — Held : the county ct. judge 
was entitled to draw the inference he did, & 
there was no misdirection. — Stroud v. Bath 
Gas Light Ac Coke Co. (1927), 137 L. T. 
623 ; 20 B. W. O. C. 496, C. A. 

2656. Add. Annotation : — Consd. Jones v. Cory 
(1926), 20 B. W. C. C. 251. 

2681. Add. Annotation : — Refd. Stroud v. Bath 
Gas Light Ac Coke Co. (1927), 137 L. T. 623. 

2693. Add. Annotation .: — Apld. Stroud v. Bath 
Gas Light Ac Coke Co. (1927), 137 L. T. 623. 

2714. Add. Annotation : — Consd. Flanagan v. 
Ackers Whitley (1926), 19 B. W. C. C. 399. 

2759. Add. Annotation: — As to (2) Refd. Gilmour 
v. Garrallan Coal Co. (1926), 19 B. W. C. C. 
083. 

2768. Add. Annotation : — Apld. Thorpe v. Sadler, 
Sadler v. Thorpe (1927), 20 B. W. C. C. 488. 

2783. Add. Annotation: — Apld. Gilmour v . Gar- 
rallan Coal Co. (1926), 10 B. W. C. C. 683. 

2787. Add. A nnotat ion Consd. Lewis v. Guest, 

Keen Ac Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Orawshay (1927), 
90 L. J. K. B. 004. 

2790. Add. A?motations : — -Consd. Evans v. Gilbie 
(1920), 00 L. .T. K. B. 117; Wagstaff v. 
Gutta Percha Co. (1927), 20 B. W. C. C. 430 ; 
Williams v. Tredegar Iron Ac Coal Co. (1927), 
00 L. J. K. B. 722. 

2795. Add. Annotation Refd. Gilmour v. Gar- 
rallan Coal Co. (1926), 19 B. W. C. C. 083. 

2799. Add. Annotation : — Consd. Werrin v. United 
National Collieries (1920), 20 B. W. C. C. 166. 

2803. Add. Annotations :— Consd. Lewis v. Guest, 
Keen Ac Nettlefolds, Watkins v. Same, Tucker 
v. Same, Ingram r. Crawshay (1927), 90 
L. J. K. B. 064. Refd. Williams v. Owmaman 
Coal Co. (1027), 20 B. W. C. C. 476. 

2811. Add. Annotation: — Refd. Fyfe v. Fife Coal 
Co. (1026), 20 B. W. C. C. 548. 

2811a. .]— Where an award was made 

terminating weekly payments, on the grounds 
that refusal t-o undergo certain treatment was 
unreasonable, Ac that the anus lay on the 
workman to prove that the proposed opera- 
tion would not have cured him Ac that he was 
reasonable in refusing the operation : — Held : 
the onus lay on the employers to show that 
the workman would have recovered if he had 
undergone the treatment. — I ndia Rubber, 
Gutta Percha Ac Telegraph Works Co., 
Ltd. v . Chapman (1926), 20 B. W. C. C. 184, 
C. A. 

2815. Add. Annotation : — Refd. Cauldon Potteries 
v. Johnson (1926), 20 B. W. C. C. 42. 

2822a. Whether refusal unreasonable.] — The 

question whether the refusal of a workman 
to undergo treatment is reasonable or un- 
reasonable, is one of fact. — F yfe v. Fife 
Coal Co., Ltd. (1927), 20 B. W. C. O. 548, 
H. L. 


PART XIV. SECT. 8, SUB-SECT. 4. — A. 

2642 viii. .] — Hkturr- 

inoton v. Dublin & Blbssinoton 
8tkam Tramway Co., 11227] Ir. 75.— 


crushed by mangle — t J atn icrongjuuy 
attributed by uxtrkman to prick from 
thorn.]— Bridson r. Perth Diocesan 
Trustees (1925), W. A. L. R. 96- 


PART XIV. SECT. 8, SUB-SECT. 4.~ 
B. (a). 

2882 ii. - — Workman's finger 


PART XIV. SECT. 8. SUB-SECT. 4.— 
B. (d). 

st. Claim un succe ssf ul — Origin of 
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nfcctxon unexplained .] — Oakes v_Hol- 
rniv MO«71 V. 7 T,. T*_ 9«3_ N.Z. 


PART XIV. SECT. 8, SUB-SECT. 4.— 
B. (j). 

o i. .] — Ferguson v. Shottb 

Iron Oo., Ltd., 119*7] S. C. 321.— 

SCOT. 
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2831a. .] — A miner received an injury to the 

spine, which caused paralysis of the lower 
part of the body. An operation was un- 
successful, & the injury was classed as 
incurable. The miner was taken tg liis home 
& suffered great pain. He committed suicide 
by cutting his femoral artery, A left a letter 
addressed to his wife explaining his act. 
The county ct. judge held the man was not 
insane when he committed suicide, A death 
had not resulted from the injury : — Held : it 
was a question of fact, as to which there was 
evidence to support the finding, A there was 
no misdirection. — Bevan v . IiANOasteus 
Steam Coal Collieries (1927), 20 B. W. 
C. O. 241, O. A. 

2833. Add. Annotation : — Ah to (2) Refd. Bevan v. 
Lancasters Steam Coal Collieries (1927), 20 
B. W. C. C. 241. 

2839. Add. Annotation : — Consd. Lewis r. Guest, 
Keen A Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshav (1927), 
90 L. J. K. B. 664. 

2840. Add. Annotation: — Refd. Lewis /». Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664. 

2856a. A workman cut his 

finger slightly, lie continued at work for 
about a month, when his thumb became 
swollen A he had to go to the infirmary, 
where a week later lie died of blood-poisoning. 
Notice of the accident was not given to the 
employers until a month after the workman’s 
death. The county ct. judge found that 
notice of the accident had not been given as 
soon as practicable, A that the employers 
were prejudiced by the want of notice* : — 
Held : it was a question of fact-, as to which 
there was evidence to support the finding. — 
Evans v . Simpson (James) A Son (1926), 19 
B. W. a a 407, C. A. 

2856b. --- .]— -On Jan. 31, 1927, a 

workman suffered an accident to his right 
thumb. He left work as a result of the 
accident, A a week later, on Feb. 7, notice 
of the accident was given to the employers 
on his behalf. The county ct. judge found 
that the notice' was not given as soon as 
practicable after the accident, but he also 
found that the employers were not pre- 
judiced in their defence by such want of 
notice : —Held : there was evidence to sup- 
port the findings, A no misdirection. — Hinkh 
t*. Riscoe (James) A Sons (1927), 96 L. J. 
K. B. 1068 : 20 B. W. O. 0. 558. C. A. 

2890a. .] — When notice of an accident 

has not been given as soon as practicable 
after the accident, it is a question of fact for 
the county ct. judge whether the employer 
is or is not prejudiced in his defence by the 
want of such notice, A if there was evidence 
upon which the judge could so decide, 
the ct. will not interfere. — B erry v . Great 
Western Ry. Co. (1926), 10 B. W. C. (\ 
405, C. A. 

2890b. .] — Evans v . Simpson (James) 

A Son, No. 2856a, ante. 

2890c. .]— ITinks v . Riscoe ames) A 

Sons, No. 2850b, ante. 

2921. Add. Annotations: — Refd. Drewitt v. 

Britannic Assce . (1927), 137 L. T. 511 ; 
Soyer v. Johnson, Matthey (1927), 96 L. J. 
K. B. 1011. 


2930. Add. Annotation:-- Consd. Drewitt r 
Britannic Assce. (1927), 137 L. T. 511 ; 
Soyer v. Johnson, Matthey (1927), 96 L. J. 
K. B. 1011. 

2983. Add. Annotations - Refd. Drewitt v. 
Britannic Assce. (1927), 337 L. T. 511. 
Mentd. Soyer v. Johnson, Matthey (1927), 
96 L. .1. K B 1011. 

2999. Add. Annotation : -Consd. Soyer v. Johnson, 
Matthey (1927), 96 L. J. K. B. 1011. 

3005. Add. Annotation : -Consd. Soyer v. Joluison, 
Matthey (1927), 96 L. J. K. B. 1011. 

3006. Add. Annotation : - Consd. Drewitt v. 
Britannic Assce. (1927), 137 L. T. 511. 

| 3013. Add. Annotations : - Refd. Drewitt 

Britannic \ssce. (1927), 137 1*. T. 511 ; 
Soyer v. Johnson, Matthey (1927), 96 L. 3. 
K. B. 1011. 

3016. Add. Annotations : - Consd. Drewitt v. 

Britannic Asset'. (1927), 137 L. T. 511 ; 
Sovor r. Johnson, Matthey (1927), 96 L. .1. 
K. B. 1011. 

3020. Add. Annotation : .Is to (2) Consd. Soyer 
r. .Johnson, Matthey (1927), 96 1 j. .1. K. B. 
1011. 

3029. Add. Annotation : Refd. Drewitt- r. 

Britannic Ahhcc. (1927), 137 L. T. 511. 

3030. Add. Annotation : Refd. Mover i Johnson, 
Matthey (1927), 96 L. .1 . K. B. 1011. 

3031. Add. Annotation : Apld. Drewitt r. 

Britannic Asset*. (1927), 137 L. T. 511. 

3031a. .} On Apr. 16, 1926, a workman fell 

A injured his knee, lit* was paid lull wages, 
although incapacitated, until Sept. 3, when 
he was summarily dismissed irom employ- 
ment for misconduct. In tin* hope of being 
reinstated, he threatened to bring an action 
for wrongful dismissal, but made Tit) claim 
under Workmen’s Oompensnlion Act, 1925 
(e. 84), until two days after tin* statutory 8i\ 
months hati expired. The county ct. judge 
found that the workman never intended to 
claim within the necessary period six 
months, A there was no reasonable cause for 
the* delay, A he refused to award compensa- 
tion : -Held: the* evidence supported the 
findings, A there was no misdirection. 

When tlie workman knows that the injury 
he sutlers from was occasioned by an accident 
giving him a right to compensation, A fails 
to make a claim within si\ months, if that 
failure was prompted by his own interests, 
A was not induced by any action of the 
employer which would lead him to believe 
he could get compensation without making 
a claim, he shows no reasonable cause 
(Schutton, L.J.). — Drewitt v. Britannic 
Assurance Go., Ltd. (1927), 1,37 L. T. 511 ; 
20 B. W. C. C. 434, C. A. 

3033a. Expectation of compensation without neces- 
sity of making claim.] An Apr. 1925, a chef 
severed the ligaments of his right hand in 
liandling a dish whieh4>roke, but he continued 
his work at his full wages. Jlis employers 
knew of the accident, but were not aware the 
chef could not do his full work. In July, 

1 926, he was dismissed, A in that month made 
a claim for compensation. The county ct. 
judge found that the workman did not refrain 
from making a claim because lie formed the 
view that he would receive compensal ion 
should incapacity supervene in the future 
without th6 necessity of making a claim, A 
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tliat the employers did nothing to encourage 
such a view, A there was no reasonable cause 
lor not making the claim within six months 
of the accident : — Held : there was evidence 
to support the findings, A no misdirection. 

There would be reasonable cause for not I 
making a claim within six months, if the 
workman could prove that there was a tacit 
understanding tliat the* employers knew all 
aboui the possibility of a claim A were pre- 
pared to give him compensation, even though 
his claim might fall outside the six months 
(Loud Han worth, M.B.). — Noykii v. John- 
son, Matthky A (Jo. (1927), 90 L. J. K. B. 
1011 ; 20 B. W. C. C. 504, O. A. 

3035. Add. Annotations : - As to (1 ) Consd. Drewitt 
v. Britannic Ahhco. (1927), 137 L. T. 511. , 
Folld. Soyer v. Johnson, Matthey (1927), 90 j 
Jj. .7. K. H. 1011. 

3055. Add. Annotation : Apld. Pullen v. Knthoven 
(1927), 20 B. W. C. C. 248. 

3056a. .j Appel, was in receipt of a weekly 
payment on account of injuries received in 
t he course of lus employment . The employers 
gave notice of termination of the weekly 
payment , on the ground of recovery as 
certified by their doctor. The workman 
replied with a count er-ceriifleate of Ins 
doctor. The matter was submitted to the 
medical referee, who certified that the man 
was fit for most forms of work. The em- 
ployers ceased making the* weekly payments, 
At the workman appealed to the county ct. 
judge as to the effect of the certificate. The 
judge, sitting with the same medical referee 
as assessor, who explained his certificate as 
being one of complete recovery, held the 
man was fit for work on the date when com- | 
pensation ceased, but awarded compensation 
from the date of cessation of the weekly pay- 
ment to the date of his award : — Held : (1 ) 
compensation was not payable* after in- 
capacity had ceased ; (2) the certificate ot 
Wie medical referee was sufficient A con- 
clusive. — Pukdkn e. Knthovkn & Son (1927), 
20 B. W. C. C. 218, C. A. 

3057a. What amounts to ambiguity.] - 

Fvanh (Hichakd) A Co., l/n>. r. Gilihe, 
Mo. 3511a, post. 

3059. Add. Annotations : — Consd. Somerville v. \ 
Barclay Curio (1925) v 19 B. W. C. C. 530 1 

Penman r. Caprmgton A Auclilochan Col- 
lieries (1920). 19 B. W. C. C. 001. Mentd. 
Akers r. L. A N. K. By. (1920), 20 B. W. C. C. 
195. 

3068. Add. Annotation : Distd. Parker v. London 
Brick Co. A Borders (1927), 20 B. W. C. C. 
573. 


Brick Co. A Forders (1927), 20 B. W. O. C. 
573. 

3098a. .j — An infant workman lost his left 

arm below the elbow as a result of an accident. 
The employers admitted liability, & paid full 
compensation. On Nov. 5, 1920, the work- 
man signed a receipt for payments in the 
form of an agreement, by which he agreed that 
the* payments were to be continued only so 
long as he was totally disabled, but that the 
amount of payment in respect of any subse- 
quent partial incapacity should be settled if 
A when the question arose. In Jan. 1927, he 
applied for registration of an agreement in 
the terms of Form 24, that the weekly 
payments should continue during partial or 
total incapacity or until the same should 
be ended or diminished in accordance with 
1925 Act. The employers objected to that 
agreement being recorded, on the ground that 
the terms of the real agreement of Nov. 
1926, were not therein correctly stated, A 
thereupon the workman filed a request for 
arbn. on Feb. 23, 1927. The boy obtained 
work as a messenger boy on Feb. 11, 1927. 
The* county ct. judge ordered the document 
oi Nov. 5 to be recorded as the agreement 
between the parties, A dismissed the request 
lor arbn -field: a totally incapacitated 
workman in receipt of full compensation 
under an admission of liability was entitled, 
cither to a recorded memorandum of agree- 
ment stating his rights in the terms of Form 
21, or, if the* employers objected to that, he 
was entitled, on the question so raised, to 
apply in aihn. proceedings for the judge to 
grant an award in such tomis ; the document 
of Nov. 5 did not give the workman his full 
rights as expressed in Form 24, A r was not 
binding on the workman, being an infant, 
A when the employers objected to the 
recording of a memorandum in the terms of 
Form 21a question was raised tit for arbn., 
A an award should have been made having 
regard to the tomis of Form 21, A there was 
no power on the proceedings to order a 
memorandum of agreement to be recorded, 
the case must be remitted for the proper 
award to be made to suit the* circumstances 
of the workman having actually returned to 
work.— Parker v. London Brick Co. L 
Borders, Ltd. (1927), 20 B. \V. C. C. 573, 
C. A. 

3099. Add. Annotation : Distd. Parker v. ixmdon 
Brick Co. A Forders (1927), 20 B. W. C. C. 


i 3100. Add. Annotation : Folld. Parker v. London 
Brick Co. A Forders (1927), 20 B. W. C. C. 
573. 


3081. Add. Annotation : -(tenerallu. Refd. Howarth I 3129a. • ■ — Deceased, on leaving off work. 


v. Singleton (1926), 20 B. W. C. C. 136. | 

3086. Zidd. Annotation : — Consd. Parker v. London \ 
Brick Co. A Borders (1927), 20 B. W. C. C. 1 
573. / 1 

3091. Add. Annotation: -As to (1) Folld. Parker 
r. lxmdon Brick Co. A Forders (1927), 20 
B. \V. C. C. 573. 

3096. Add. Annotation : —Distd. Parker r. lxmdon 
Brick Co. A Forders (1927), 20 B. W. C. C. 
573. 

3097. Add. Annotation : — Folld. Parker v. Jvondon 
Brick Co. A Forders (1927), B. W. C. C. 573. 

3098. Add. Annotation : — Folld. Parker v. London 


remarked to a fireman that he had been hit 
by' a fall of rock. He died the next day. 
The post mortem examination showed he was 
suffering from heart A other diseases, A 
might have died at any moment. The 
county ct. judge rejected the remark as 
evidence of an accident. A, after hearing all 
the evidence, found that no accident had 
occurred: — Held: the statement was in- 
admissible as evidence of an accident, A the 
linding, being one of fact, A there being no 
misdirection, could not be disturbed. — Jones 
r. Cory Brothers A Co., Ltd. (1926), 20 
B. W. C. C. 251, C. A. 
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3129b. .] — Wolsey. v. Pethick 

Brothers, No. 3897, post . 

3140. Add. Annotations : — Distd. Rees v. Imperial 
Navigation Coal Co. (1926), 20 B. W. C. C. 
287. Retd. Broome v. Minister of labour 
(1926), 136 L. T. 322. 

3162a. .] — Wliere conflicting medical 

evidence was given, 6c the county ct. judge 
followed the view expressed by the medical 
assessor, who was sitting with him : — Held : 
the county ct. judge must form his own 
opinion on the facts as proved it then accept 
advice given by the medical assessor as i o 
the scientific inference to be drawn from those 
facts, & having entirely founded his award 
on the opinion formed by the medical 
assessor his award could not stand. — Fox 
v. Price (1926), 20 B. W. C. C. 160, C. A. 

3165. Add. Annotation : — Apld. Fox v, l*rice (1926), 
20 B. W. C. C. 160. 

3169. Add. Annotation : -Refd. Maxwell v. Keun, 
Lane, Bodley Head & Butler A Tanner, 
Maxwell v. Keun, Jonathan Cape 6c Butler 
6c Tanner (1927), 44 T. L. R. 100. 

3188. Add. Annotation :—As to (1) Folld. Oauldon 
Potteries v. Johnson (1926), 20 B. \V. C. C. 
42. 

3192a. — — - - .] Cai^ldon Lotteries 

Ltd. v. Johnson, No. 3s21a, post . 

3208. Add. Annotation : — Distd. Parker a. London 
Brick Vo. 6c Fortiers (1927), 20 B. W. C. C. 
573. 

3226a. — -.] — Where a workman injured his left 
hand, but the county et. judge found lhat 
there was no incapacity resulting from the 
accident 6c no probability of any : Held : 
the evidence supported the findings, 6c there 
was no misdirection. — Waostaff r. Lett a 
Percha Co. (1927), 20 B. W. C. V. 130, V. A 

3226b. — .] A workman earned £9 9,s. a week as 

a stone contractor under a contract at a fixed 
price, xipon which he himself xvorked, 6c also 
employed others. While so working lie was 
injured by an accident. The count v ct . judge 
said that lie did not accept tin* evidence 
which had been given as to the inability of 
the workman to do the full work of a con- I 
tract or, 6c refused comjiensation : — -livid : 
it was a question of fact, as to which there 
was evidence to support the finding. A: no 
misdirection. — Jones v. Garforth Col- 
lieries, Ltd. (1926), 20 B. W. V. C. 109, 

0. A. 

3227a. .] - A workman suffered an injury to 

his finger by an accident arising out of 6c in 
the coxirse of his employment, with the 
result that the finger had to be amputated. 
Compensation was paid, but was determined 
upon the certificate* of the employer’s doctor 
that the workman was no longer incapaci- 
tated. In proceedings instituted b> the 
workman medical evidence was given on liis 
behalf that his grip was weakened, that the 
muscles were still tender, & that he was still 
partially incapacitated. The* doctor called 
on behalf of the employers agreed that the 
grip was weak, but stated that the workman 
was capable of doing some work which would 
be beneficial. The county ct. judge found 
that the workman had fully recovered, A: 
made a declaration of liability only : — 
Held : there was no evidence to support the 
finding, 6c the case must be remitted for 
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compensation to be assessed. — Buck v. 
Denning (1926), 19 B. W. C. C. 388, C. A. 

3228. Add. Annotations: — As to (2) Consd. Wil- 
liams v. Tredegar Iron 6c Coal Co. (1927), 
96 L. ,1. K. B. 722. ( iencralhj , Refd. Lewis 

v. Guest, Keen & Nettlefolds, Watkins v. 
Same, Tucker v. Same, Ingrain v. Crawshav 
(1927), 96 I/. J. K. B. 064. 

3230. Add. Annotation: — Consd. Lewis r. Guest. 
Keen 6c Nettlefolds, Watkins v. Same, 

Tucker v. Same, Ingram r. Crawshav (1927), 
96 L. J. K. B. 661. 

3232. Add. Annotations Consd. Lewis v. Guest, 
Keen A: Nettlefolds, Watkins v. Same, 

Tucker v. Same, Ingram v. Crnwshay (1927), 
96 L. J. K. B. 661. Refd. Cushion v. 
Tredegar Iron 6c Coal Co. (1927), 20 B. W. 
C. C. 451. 

3238. Add. Annotation : A* to (1) Refd. Lewis 
r. Guest, Keen & Nettlefolds, Watkins v. 
Same, Tucker v. Same. Ingram v. Crawshay 
(1927), 96 Li. J. K. B. 661. 

3239. Add. Citations: -96 L. J. K. B. 295; 136 
L. T. 427 ; 19 B. W. C. C. 175. 

Add. Annotation : -Refd. Lewis v. Guest, 
Keen 6c Nettlefolds, Watkins i>. Same, Tucker 
t\ Same, Ingram r. Crawshav (1927), 96 
L. J. K. B. 661. 

3239a. .j \ minor who, in Apr. 1926, 

had the symptoms of nystagmus, on Apr. 30 
went on strike until Dec. 2. On July 13, 
he obtained a certificate that he was dis- 
abled by tin* disease as from June 1 1. The 
county ct. judge held, although totally in- 
capacitated from June 11, the workman 
would not, in any case, have been at work 
owing to the strike, 6c refused compensation : 

-Held : if a workman was totally incapaci- 
tated by an accident, it was immaterial that 
lu* might also have been prevented from 
earning money by some oilier cause. 
WILLIAMS v . (JWMAMAN CoAl. <’(>., LTD. 

(1927), 20 B. W. C. C. 476, C. A. 

3240. Add. Annotation:- Consd. Lewis v. Guest, 
Keen 6c Nettlefolds, Watkins r. Same, 
Tucker v. Same, Ingram r. (’raw shay (1927), 
96 Ji. J. K. 

3241. Add. Annotation : - Refd. L*wis r. Guest, 
Keen Su Nettlefolds, Watkins v. Same, Tuckei 
n. Same, Ingram r. Crawshay (1927), 96 
Ji. J. K. B. 661. 

3243a. Cesser of work obtained in lieu of 

compensation. j When a workman, partially 
incapacitated by an accident during the 
course of his employment, obtains work in 
lieu of compensation, the cesser of that work 
entitles him to an award, even in cases where 
the cesser is due to the Htate of the labour 
market 6c would have resulted m his being 
unemployed in any event. Lewis v. Guest, 
Keen 6c Nettlefolds, Ltd., Watiunh r. 
Same, Tucker r. Same, J noram v. Crawshay 
Brothers (1927), 96 Ji. J. K. B. 661 ; 137 
L. T. 380 ; 43 T. Ji. H. 436 ; 71 Sol. Jo. 388 ; 
20 B. W. C. V. 359, C. A. 

A nnfftatifm h : — Apld. Williams i\ Cwmaman Coal ('a. (1927), 
20 B. W. C. V. 4 70. Refd. Cushion r Tredegar Iron & 
Coal Co. (1927), 20 II. W. C. C. 4 f>4. 

3251a. - J — A workman lost an eye in 

the course of his employment. He refused 
to follow medical advice 6c wear a glass eye, 
but brooded over his accident, At got into a 
nervous state. The county ct. judge held 
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the nervous condition caused incapacity A 
was directly duo to the accident : — Held : 
it was a question of fact, as to which there 
was evidence to support the finding, A no 
misdirection. — JJodhon v . Star Paper Mills, 
1/td*. (1027), 20 B. W. O. C. 205, C. A. 

3274a. -- — A workman, whose left eye 

was defective, suffered, in 1919, an injury to 
his right eye while working as a miner, for 
which compensation was received until the 
beginning of 1924, when he was given work 
underground. This was found to be unsuit- 
able, A he was given surface work on the 
screens, A was paid compensation for partial 
incapacity. He left this work at the com- 
mencement oi the stoppage due to a dispute 
jn the coal trade in 1920, but was not re- 
employed at the conclusion of the stoppage, in 
Dec. 1920. In Feb. 1927, the workman 
applied to have his compensation increased, 
on the ground that the work on which he 
had been employed was a special kind of 
surface work found for liim by liis employers. 
The county ct. judge held resps. were not 
liable to pay compensation as claimed on 
the grounds set out in their particulars. 
The particulars referred to in reaps.’ answer 
contained the allegation thal the workman 
was not incapacitated from doing ordinary 
surface work : Held : the award must be 
taken to mean that the ludge had found as 
a fact that the workman was capable of 
doing ordinary surface work, A there was 
evidence to support such a finding. — Cushion 
v. Tredegar Iron A Coal Co., Ltd. (1927), 
20 11. W. C. C. 451. C. A. 

3275a. .] A miner, in 1910, lost his right 

eye by accident, A received compensation. 
Ho subsequently returned to work at the 
face, but in June, 1921, had another accident 
through which his left eye was injured, A 
he w'as paid compensation. In Mar. 1925, 
he returned to light work, receiving also a 
weekly sum by way of compensation. On 
July 1, 1925, the employers applied for a 
review A termination of the weekly pay- 
ments. The workman stated in evidence 
that he was afraid tonvork below ground 
again, A the county ct. judge held work at 
the coal lace w'aH not suitable, A the man’s 
refusal to do it w r as reasonable : Held : the 
case must go back for the judge to decide 
whether the unsuitability of the work 
resulted from the first accident or the second, 
or both, A to assess the compensation pay- 
able only in regard to incapacity from the 
second accident. Aston Foal Co., 1/td. v. 
St \ noil (1920), 20 B. W. C. C. 198, C. A. 

3283. Add. Annotation: -Retd, licwis v. Guest, 
Keen A Nett lef olds, Watkins v. Same, 
Tucker v. Same, Ingram r. Crawshay (1927), 
137 L. T. 380. 

3284. Add. Annotations : — Consd. Hamilton r. 
Shelton Iron, Steel A Coal Co., l-oigh v. 
Same, Timmis v. Same (1920), 130 L. T. 427 ; 
licwis v. Guest, Keen A Nettlefolds, Watkins 
v. Same, Tucker r. Same, Ingram v. Crawshay 
(1927), 90 L. J. K. B. 604 ; Rhodes r. Digbv 
Colliery Co., 11927] 1 K. B. 152. Reid. 
Cushion v. Tredegar Iron A Coal Co. (1927), 
20 B. W. C. C. 154. 


3295. Add. Annotation : — Consd. Lewis v. Guest, 
Keen A Nettlefolds, Watkins v. Same, 
Tucker v . Same, Ingram v. Crawshay (1927), 
00 L. J. K. B. 064. 

3305. Add. Annotations: — Consd. Lewis v. Guest, 
Keen A Nettlefolds Watkins v. Same, Tucker 
v. Same, Ingram v . Crawshay (1927), 96 
L. J. K. B. 664. Refd. Cushion v. Tredegar 
Iron A Coal Co. (1927), 20 B. W. C. C. 454. 

3315a. .] — A workman was employed as a 

seaman on a fishing-boat at £3 a week. On 
Feb. 11, 1926, his finger was cut by a rope, 
A ho was paid compensation until July 2, 
when he was certified fit for light work. He 
then obtained a situation on a trawler, until 
Sept., payment being on a profit-sharing 
basis, A his share of the profits being £21. 
He next worked on another trawler until 
Feb. 1927, payment being on the same basis, 
but there were no profits. On Nov. 6, 1926, 
he filed a request for arbn. claiming half the 
difference between his pre-accident wages 
A what he was able to earn on the trawlers 
on the profit-sharing basis. The county ct. 
judge assessed his weekly earning capacity 
since July 2, 1926, at £2 5a., A awarded him 
7s. tid. a week compensation Held : 

(1 ) there was no evidence tliat the workman 
suffered any loss of earnings by reason of his 
injury, A no evidence to support the award ; 

(2 ) the workman had not discharged the onus 
of showing a reasonable probability that 
incapacity would ensue in the future, A 
was not entitled to a declaration of liability. 
—McLeod v. Black (1927), 20 B. W. C. 0. 
530, C. A. 

3341. Add. Citations : — [1927J A. C. 120; 96 

L. J. K. B. 284 ; 136 L. T. 258 ; 19 B. W. 
C. 0. 416. 

3355. Add. Annotation Consd. Welsh Navigation 
Steam Coal Co. v. Evans, [1927] A. C. 834. 

3357. Add. Annotation : — Consd. Campbell v. Port- 
land Colliery Co. (1926), 19 B. W. C. C. 594. 

3359a. How calculated —Period of Calculation- 
Posthumous child.] — A workman having been 
killed by accident arising out of his employ- 
ment, his widow claimed compensation for 
herself A her posthumous child bom some 
ten weeks after the workman’s death. The 
employers paid a sum of money into ct. in 
respect of the cldld’s allowance based on 
15 per cent, of £2 a week for 780 weeks 
or fifteen years : — Held : the child was 
entitled to a sum calculated by taking 15 
per cent, of £2 a week over a period from 
the death ol the workman to the date when 
the child in fact would attain the age of 
fifteen, which, in this case, was some ten 
weeks more than fifteen years. — Athey v. 
PICKERING9, Ltd. (1926), 96 I,. J. K. B. 
250 ; 136 L. T. 535 ; sub nom . Be Athey, 
Pickerings. Ltd.’s Application, 20 B. W. 
C. C. 215, C. A. 

3359b. — — Amount of lump sum.]— A workman 
died as the result of an accident, having 
previously received from his employers 
£65 5 8. 5 d. in weekly payments as compensa- 
tion. On his death his employers paid into 
ct. £534 14a. 7 d., made up of £234 14a. Id., 
i.e., £300 less £05 5a. 5 d., for the lump sum 
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payable to the widow, & £300 for children’s 
allowance. The total amount to which the 
children . would have been entitled, if not 
limited in any way, was calculated to be 
£817 14a. The county ct. judge decided that 
the amount paid in was reasonable &, at 
the request of the widow, made an order for 
payment out of part of the amount : — Held : 
(1) the amount paid into ct. by the employers 
was insufficient, & the dependants were 
entitled to the full £800, since if the lump sum 
calculated under Workmen’s Compensation 
Act, 1925 (c. 84), s. 8 (2), was reduced below 
£300, then, if the figures warranted it, the 
children’s allowance under sect. 8 (3) might 
exceed £300, provided that the lump sum <fc 
the children’s allowance together did not 
exceed £600 ; (2) the widow was not deprived 
of her right of appeal by having accepted 
payment of part of the amount paid in. 
because, although she might liave approbated 
the order on her own behalf, she had repro- 
bated it in the interests of her children. 
(3) Semblc : a request for arbn., & not an 
appeal, was the proper procedure for the 
widow. — M alcolm v. Barber, Walker & 
Co., Ltd. (1927), 137 L. T. 470 ; 20 B. W. 
C. C. 516, C. A. 

3359c. One child over fifteen partially de- 

pendent.] — A workman died as a result of 
an accident leaving a widow & two children 
under fifteen all wholly dependent, & also 
one daughter over fifteen partially dependent . 
The county ct. judge held the presence of 
the daughter over fifteen, & only partially 
dependent, required liim to calculate the 
children’s allowance on the basis of partial 
dependency : — Held : the children’s allow- 
ance must be calculated on the basis of their 
being wholly dependent, & the existence of 
another member of the family over fifteen, 
who happened to be only partially dependent, 
did not affect the calculation. — G reen v . 
Premier Glynriionwy Slate Co., Ltd. 
(1927), 20 B. W. C. C. 563, C. A. 

8364. Add. Annotation : — Consd. Lewis v . Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v . Crawshay (1927), 
96 L. J. K. B. 664. 

3308. Add. Annotation : Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927). 
90L.J.K.B.604. 

3373. Add. Annotations Consd. Hamilton v 
Shelton Iron, Steel & Coal Co., Leigh v 
Same, Timmins v. Same (1926), 96 L. J. K. B. 
295 ; I^ewis v. Guest, Keen & Nettlefolds, 
WatkinB v. Same, Tucker v. Same, Ingram 
v . Crawshay (1927), 96 L. J. K. B. 664. 

3399. Add. Annotation : — Mentd. Wigg. v A.-G. 
for Irish Free State, [1927] A. C. 674. 

3433. Add. Annotations : — As to ( 1 ) Held. Hamilton 
v. Shelton Iron, Steel & Coal Co., Leigh v. 
Same, Timmins v. Same (1926), 96 L. J. K. B. 
295. Generally , Refd. Lewis v. Guest, Keen 


& Nettlefolds, Watkins v . Same, Tucker v. 
Same, Ingram v. Crawshay (1927), 96 L. J. 

K. B. 664. 

3511. Add. Annotation : —Consd. Niddrio <fc Benhar 
Coal Co. v. Dee, L1927] A. C. 299. 

3530a. — .] — On a finding that a workman 

has fully recovered & there is no evidence of 
any probability of future incapacity, the 
judge has no power to order a declaration 
of liability to be recorded.— Porter v. 
WmTBYS, Ltd. (1926), 19 B. W. C. C. 414, 
C. A. 

3531a. Onus of proof on workman.] — Where 

the county ct. judgo found that employers 
were not liable to pay compensation, as the 
workman was not incapacitated from doing 
his ordinary work at his ordinary wages: — 
H* ,f d • the judgment of tin* county ct. judge* 
involved a finding that the workman was 
jiot entitled to a declaration of liability, & 
the evidence supported the finding, in that 
the workman had failed to show that there 
was a reasonable probability of an ensuing 
incapacity. — W illiams v. Tredegar Iron 
Coal Co., Ltd. (1927), 96 L. .1. K. B. 722; 

1 37 L. T. 464 ; 20 B. W. C. C. 480, C. A. 

3531b. .j McLeod v. Black, No. 3315a, 

ante. 

3541a. After termination of compensation.] — 

(1) Where a county ct. judge, upon a 
certificate of a medical referee that a work- 
man who has been injured has entirely 
recovered & is fit for his usual employment, 
not containing any suggestion ol the 
possibility of a recurrence of incapacity 
due to the injury at a future date, makes an 
order terminating the compensation, there 
is no jurisdiction to make* a declaration of 
liability. (2) The* fact tliat the certificate 
does not refer, one way or the other, to the 
possibility ol future recurrence or com- 
plications, does not make it in any way 
ambiguous. “ Recovery ” primd facie means 
that there is no liability of a recurrence of 
illness & consequent incapacity. — Evans 
(Richard) Go., Ltd. v. Gilbik (1926), 96 

L. K. B. 117 ; 136 L. T. 93; 19 B. W. G. (\ 
375, G. A. 

Annotations : — Ah to (1) Consd. McLeod v. Black (1927), 20 
B. W. O. r. 530 ; WoKHtalT r. Gulitt Porclia Co. (1927), 20 
B. W. C\ (\ 4 30 ; Williams r. Tredegar Iron tx Goal Co.. 
Ltd. (1927), 90 L. J. K. B. 722. 

3543. Add. Annotations: - As to (1) Consd. 
Williams t). Tredegar Iron & Coal Go. (1927), 
96 L. J. K. B. 722. As to (2) Consd. McLeod 
v. Black (1927), 20 B. W. G. G. 530. 

3548. Add. Annotations: — As to (1) Refd. Evans 
v. Gilbie (1926), 96 L. J. K. B. 117. As 
to (2) Consd. McLeod v. Black (1927), 20 
B. W. C. G. 530 ; Wagstall v. Gutta Percha 
Go. (1927), 20 B. W. G. G. 430. Apld. 
Williams v. Tredegar Iron <fc Goal Go. (1927), 
96 L. K. B. 722. As to (3) Consd. Drewitt 
v. Britannic Assce. (1927), 137 L. T. 511. 
Distd. Soyer .v. Johnson, Matthey (1927), 
96L.J. K.B. 1011. 


PART XIV. SECT. 13, SUB-SECT. 2. - 
0 . (a). 

8374 i. Offer of suitable work — 

As non-union worker.] — Held: as the 
employers had not discharged the onus 
of proving that acceptance of the con- 
dition in their offer would not have 
made the workman's position materially 
worse than it had been under the old 


contract, the arbitrator was not 
entitled to refuse compensation. - 
M‘ Donald v. Outham (Uroroi > A 
Co., Ltd., 11927] S. C. 333.— SCOT 

PART XIV. SECT. 13, SUB-SECT. 3. - 
B. (a). 

3432 viil. .] — Dunstonf. r. 

Ferrari, [1926] V. L. R. 155; 47 
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A.L.T. 141 ; [1926] AnruaL. It. 133. 
AUS. 

PART XIV. SECT. 14, SUB-SECT. 2. 

3513 i. Validity of Jurisdiction oj 
arbitrator.] — An arbitrator ought not 
to make a prospective award. — 
Lauer v. Buiuum (1926), 26 8. It. 
N. S. W. 275 ; 43 N. H. W. W. N. H4.— 
AUS. 
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3559* Add. Annotations : — As to (1) Refd. 
Williams v . Tredegar Iron & Coal Co. (1927), 
IK) L. J. K. B. 722. As to (2) Reid. Evans v. 
Gilbie (1920), 90 L. . 1 . K. B. 117. 

3571a. Consideration lor agreement — Sufficiency.] 
- An underground colliery workman left his 
employment in Mar. 1921, on account of 
illness. On July 18, 1922, he was certified 
to be suffering from nystagmus, the disable- 
ment, according to the certificate, being 
deemed to commence on that day. The 
workman applied for compensation, & the 
employers paid full compensation for total 
incapacity for four years, & then ceased 
payment. In proceedings for an award, 
instituted by the workman, the case was 
treated by both parties on the basis of an 
agreement to pay compensation as for total 
incapacity having been made, but the county 
ct. judge held there had been no consideration 
on the part of the workman for the* agree- 
ment, At as the workman was not entitled 
to any compensation since he had not been 
employed by resps. during twelve months 
prior to the date of the certificate, the 
agreement was outside Workmen’s Compensa- 
tion Act, 1925 (e. 81), A: could not. give 
jurisdiction within the Act : Held: there 
had been good consideration, inasmuch as 
the workman had forborne to take steps, 
either by applying to the certifying surgeon, 
or by appeal to the medical referee, to get 
the date of the certificate of disablement 
altered, A the agreement, was binding upon 
resps., At the workman was entitled to an 
award.- Kees r. Imperial Navigation 
Coal Co., Lti>. (1927), 20 B. W. (’. C. 287, 
C. A. 

3657. Add. Annotation Consd. Paterson v. 
Ardrossan Harbour Co. (1920), 10 11. W. C. C. 
021. 

3676. Add. Annotation As to (2) Consd. Vickers 
r. Minors Thames Steam Tug iV Lighterage 
Co. v. Ingram (1927), 90 L. .1. K. 11. 490. 

3692. Add. Citations: -90 D. .1. P. <\ 113; 130 
\j. T. 009 ; 20 K. W. C. C. 1. 

Add. Annotation : -Refd. Patton v. AsliweU 
Ar Nesbit (1927), 41 T. L. B. 130. 

3697. Add. Citations : -119271 1 Iv. B. 152; 90 
B. J. K. B. 127 ; 130 L. T. 131. 

3698a. Notice of Intention to end payments 
Validity. I A workman was injured by 
accident arising out of A: in the course of 
his employment. Heaps.’ doctor gave his 
certificate that the man had partially 
recovered, & resps. served notice on the work- 
man in pursuance of Workmen’s Compensa- 
tion Act, 1923 (c. 42), s. 14, that they would 
cease payment of compensation within ten 
days. No counter-certificate by the work- 
man’s doctor was served in pursuance of the 
sect.., but the workman filed a request for 
arbn. The county ct. judge awarded 8.*?. 
a week on the basis of partial incapacity 
from the date of the hearing in the county 
ct... A: not. from the date of termination of the I 


weekly payment, on the ground that the 
workman had not complied with sect. 14, 
• & was not entitled to compensation from that 
date : - -Held : the notice was bad, in that 
it purported to end compensation when the 
workman was certified to be partially 
recovered only, At the compensation of 8s. 
a week for partial incapacity was payable 
from the date the employers ceased payment 
of compensation. — Howartii v. Singleton 
(J. E.) At Sons (M)26), 20 B. W. C. C. 130, 
C. A. 

3698b. .] — In pursuance of Work- 
men’s Compensation Act, 1925 (c. 84), 

s. 12 (3), resps. served a workman with notice 
that they would end the weekly payments, 
or alternatively would take him back to 
work, A; they ceased to pay him compensa- 
tion on a date which was two days short of 
the ten clear days required. The workman 
filed a request for arbn. claiming ( inter alia) 
a declaration of liability, alleging that he was 
still incapacitated. Kesps. offered to accept 
an award of a declaration of liability, & 
before the hearing offered the sum by which 
the weekly payments fell short of the proper 
amount that was due in respect of the two 
days. The county ct. judge was satisfied 
the workman had recovered A: was able to 
do bis work. A: held, payment, for the two 
days having been offered, there was no 
further liability on resps., & made the 
declaration of liability offered: — Held: the 
notice was good, A: was not invalidated 
because the payments were not made for 
the full period of ten days from the date 
thereof.— Cooper v. Collins Electrical, 
Ltd. (1 92b), 20 B. W. O. C. 152, C. A. 

3700. Add. Citations:- [1927] 1 K. B. 435; 96 
L. 3. K. B. 261 ; 136 L». T. 88. 

3701. For the existing paragraph substitute the 
following paragraph : — 

Power to terminate payments - Incapacity 
ceased.] On Oet. 17, 1923, a workman con- 
tracted miners’ nystagmus in the course of 
his employment, A: by voluntary agreement 
the employers paid him a weekly sum by 
way of compensation until Sept. 3, 1925, 
when they stopped the weekly payments, on 
the ground that, the man had completely 
recovered. After the employers had com- 
menced proceedings for a review', the work- 
man admitted that the incapacity had ceased 
on Sept. 3, but claimed compensation up 
to the date of the award : — Held : the 
county ct. judge had no jurisdiction under 
Workmen’s Compensation Act, 1923 (c. 42), 
s. 11, to award any payment after the 
incapacity had ceased, At he ought to make a 
retrospective award terminating the weekly 
payments as from the date of recovery.— 
Ocean Coal Co. v. Davies, [1927] A. C. 271 ; 
96 L. .T. K. B. 364 ; 136 L. T. 449 ; 43 T. L. K 
108 ; 70 Sol. Jo. 1219 : 19 B. W. C. C. 429, 
II. L. ; revsq. (1926), 96 L. J. K. B. 255, C. A. 

Annotations Consd. Catton t*. Ashwoil & Nesbit (1927), 4 1 
T. L. K. 130 ; Niddrio ■& Benliar Coal Co. v. Dee. [1927] 


PART XIV. SECT. 16, SUB-SECT. 1. j 

r i. — Withdrawal of.] - It is coin- 
potent to withdraw an application for 
the recording of a memorandum if it is 
done timeonsly. M’Uinley r. F Altai k 
Com. Co., 11927] S. C. 119.— SCOT. 

PART XIV. SECT. 19. 

sa. '* Weekly payment " —What is. 1 - 


In order to make u payment a “ weekly 
payment under the principal Act ” 
within Workmen’s Compensation Act, 
1923 (c. 42). b. 14, it must be show’U 
(a) that there was an admission, express 
or implied, of liability under the Act, 
Ac (f>) that the payment was made m 
respect of that admission. 

Where employers paid a sum of 
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money to a workman, who signed a 
receipt bearing that the payment was 
made without an admission of liability 
on their part : — Held : as it did not 
appear that the payment complied 
with the above requirements, sect. 14 
did not apply. — Laffkrtv v . Darn- 
gavil Co \l Co., Ltd., [1927] 8, C, 
60.- SCOT. 
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•A. (J. 299 ; Thorpe v. Sadler, Sadler r. Thoipc (1927), 20 ■ 
II. W. C. C. 488. Apld. Lowe v. Essex County Council 
(1927), 20 B. W. C. C. 452 : Pullen r. Euthoven (1927), 
20 B. W. C. C. 248. Refd. Akers r. L. & N. K. By. (1920), 
20 B. W. C. C. 395; Howarth r. Singleton (1920). 20 t 
B. W. C. C. 136 ; Parker r. London Brick Co. & Borders i 
(1927), 20 B. W. C. C. 57.3. 


not show that his incapacity was continuing 
since the date when defts. stopped the 
weekly payments, & the action failed. 
Catton v. Ash well A Nesbit, Ltd. (11)27), 
41 T. L. R. 130. 


3701a. .]— Pullen r. Enthoven A Son, 

No. 3056a, onic. 

3701b. .]- A workman was injured by 

an accident A was paid compensation by his 
employers for total incapacity . On receipt 1 
of their doctor’s report that the workman 
was fit for light work, the employers made 
two offers of light work to the workman at | 
the same rate of wages as before bis accident . , 
After the second refusal, the employers 
ceased to pay compensation. The county 
et. judge held the workman was unreason- ( 
able in refusing the offers of light work A, 
applying Ocean Caul Co. \. Davies, No. 3701, 
ante, the cmployeis were entitled to stop 
payment of compensation when they did : - 
Held: the evidenee supported the findings, 

A the judge had corrertly applied Ocean ('oal 
Co. v. Davies, No. 3701, ante. Lowe v. 
Essex County Council (1027), 20 JL W. 

C. C. 452, C. A. 

3702a. - - — ■ - .j A workman met with an 

accident, which he alleged caused an inguinal 
swelling, lie was paid full compensation 
until Sept. 20, 1020, when the payments 
were reduced. The workman filed an applica- 
tion claiming compensation at the old rate, 

A the employers filed a counter-application 
for termination of compensation. The count > 
ct. judge found that the workman had 
entirely recovered on Sept. 20, 1020, A that 
the swelling from which he suffered at the 
date of the trial was not a result of the acci- 
dent, A made an award for the employers on 
both applications : Held : the employers, b> 
paying compensation, were not estopped from 
saying that the injury was not caused by the i 
accident, A there was evidence to support j 
the judge's findings, A no misdirection.- . 
Thoiu»e v. Sadler (A. L.) A Son, Sadler ‘ 
(A. L.) A Son v. Tiiorpe (1027), 20 

JJ. W. 0. (!. 188. ('. A. | 

3702b. Action for declaration Of breach of statu- 
tory duty by employer Whether maintain- 
able.] — Pltf., a workman in the employment 
of defts., was injured by an accident, A defts. i 
admitted liability A made a weekly payment 
of compensation. Ultimately a doctor 
reported that pltf. hod recovered, A defts. 
stopped the payments A applied for a review 
thereof, A paid into ct., with a denial of 
liability, the amount of the weekly payments 
up to that date. Wliile the county ct. pro- 
ceedings were still pending, pltf. brought an 
action, alleging that he had not recovered 
from his injury, A claiming (1) a declaration 
that under Workmen’s Compensation Act, 
1925 (c. HI), s. 12, defts. had committed a 
breach of their duty by stopping the pay- 
ments otherwise than in pursuance of an 
agreement or arbn., A (2) an injunction 
restraining a continuance of the breach : - 
Held: under sect. 21 the only tribunal to • 
determine the question of incapacity was the I 
county ct., A, as that question had not yet 
been determined by that tribunal, pltf. could I 


3718. Add. Annotation : -Distd. Thorpe v. Sadler, 
Sadler r. Thorpe (1927), 20 E. W. C. C. 488. 

3725. Add. Annotation : Refd. Lewis v. Guest, 
Keen A Ncttlefolds, Watkins v. Same, 
'Pucker v. Same, Ingram r. Crawshay (1927), 
96 L. J. K. B. 66 1. 

3726. Add. Citation: 136 L. T. 129. 

3731. Add. Annotations : Consd. Lewis r. Guest, 
Keen A Ncttlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Urawshay (1927), 
96 L. .1. K. 11. 661. Refd. Cushion r. Tredegai 
Iron A Coal Co. (1927), 20 II. W. C. C. 451. 
3733. Add. A n notation : As to (2) Refd. Lewis r. 
Guest, Keen A Ncttlefolds, Watkins r. 
Same, Tucker r. Same, Ingram r. Crawshay 
(1927), 96 L. .1. K. R. 661. 

3737. Add. Annotations: Consd. Lewis v. Guest, 
Keen A Ncttlefolds, Watkins r. Sana*, 
Tucker v. Same, Ingram r. Crawshay (1927), 
96 L. ,1. K. 11. 661. Refd. Cushion r. 
Tredegar Iron A Coal Co. (1927), 20 U. W. 
C. V. 451. 

1 3766a. Particulars Contents of.J Upon an 

application by an employ op to re\ iew a w eekly 
payment A diminish it, or terminate or 
diminish it, the appropriate form is Form 5, 
under which certain particulars arc to be 
given. These do not liulude particulars ol 
the extent to which diminution is asked for, 
but this county ct. judge has a discretion to 
order or to refuse such further particulars 
under r. 29 (2). XI in decision on the point 
is not a decision on a question of law, A 
there is lit) appeal therefrom. Newbie : such 
particulars ought to be sparingly ordered, A 
not with the object of compelling the county 
ct . judge to give costs to one side or < he* other, 
A there is much greater reason for asking for 
particulars of the* extent of diminution of a 
weekly payment when* termination is not 
asked for, than where the employer is asking 
lor termination or di/nimition. Vjc’KKHs, 
Ltd. v. Miners, Thames Steam Tru A 
Liohtekauk Co. r. 1 noram (1927), 96 L. ,1. 
K. 11. 490 ; 137 L. T. 226 ; 71 Sol. Jo. 350 ; 
20 II. W. C. C. 260, C. A. 

a. Order extending Workmen’s Compensation 
Adt, 1906 (c. 58), s. 8, to ironworkers’ 
cataract Construction of Order.) - Held: 
tin* proviso to Workmen’s Compensation 
(Ironworkers’ Cataract) Order, 1925, was not 
governed by the operative words in par. 2 
which contained the absolute limit of six 
months in all, A whore the incapacity was 
continuing, compensation could be allowed 
lor the continuing incapacity. Newbie : the 
absence of a bed in a ward or a vacancy in a 
place for an operation would bo a good 
medical reason for the non-performance of an 
operation within the four months. Davies 
v. Baldwins, Ltd. (1926), 136 L. T. 462; 
20 li. W. C. C. 116, C. A. 

>. Add. Annotation : Consd. O’Neil v. Wilsons 
A Clyde Coal Co. (1926), 19 J*. W. C. C. 656. 


PART XIV. SECT. 20, SUB-SECT. 6. 
3763 i. H hethtr onyuml arbitration 


or man' oji/jrojjriatt lUiymtnt oj 
com/" n nation undtr u nn cord t <1 num 
vunt.\— II a Kills r. Manor J'owih 
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< Via i< Co., Lin.; 
SCOT. 


I1920J H. C. 972. - 
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3807. Add. Annotation : — Refd. O’Neil v. Wilsons 
A Clyde Coal Co. (1926), 19 B. W. C. C. 666. 

3810. Add. Citations:— [ 1927] A. C. 461; 96 

L. J. K. B. 608; 137 L. T. 267 ; 71 Sol. Jo. 
429; 20 B. W. C. C. 391. 

Add. Annotation: — Reid. M'Dougall v. 
Summerlee Iron Co. (1927), 20 B. W. C. C. 
419. 

3814. Add. Citations .-—96 L. J. K. B. 347 ; 137 
L. T. 26 ; 91 J. P. 43. 

3816. Add. Annotation : — As to (2) Consd. Cauldon 
Potteries v. Johnson (1926), 20 B. W. C. C. 42. 

3819a. Certificate incomplete — Death of certifying 
surgeon —Subsequent certificate by successor 
— Validity.] — On July 12, 1926, eighteen 
months after the workman had left his 
employment, Dr. S., the certifying surgeon 
of the district, certified that the workman 
was suffering from lead poisoning. The 
certificate did not comply with the regula- 
tions as no date of disablement was tilled 
in, nor were the words “ I certify that the 
disablement commenced on the day 
ol ” struck out. Before the work- 

man could see Dr. 8. to have the omission 
put right the doctor died. After Dr. F. had 
been appointed in his place the workman, 
on Aug. 12, 1926, obtained a certificate from 
him in which the date of disablement was 
fillod in as Nov. 23, 1924. In answer to the 
workmen’s request for arbn., based on Dr. 
P.’s certificate, Ihe employers denied liability 
to pay compensation on the ground that, as 
Dr. S.’s certificate did not specify the date of 
disablement, such date was deemed to be the 
date of the certificate, A w/is final A con- 
clusive, A Dr. P.’s certificate was accordingly 
invalid, A as the workman had not been in 
their employment for more than twelve 
months prior to that date of disablement, 
he could not recover compensation. The 
county ct. judge upheld that contention - 
Held : the first certificate was incomplete 
in that it had not dealt with tin* date of dis- 
ablement in either manner provided by the 
regulations A was invalid, A the workman, 
not being able by reason of the death of Dr. 
8. to have the matter put in order, was 
entitled to rely on the second certificate. — 
Powell v. Cauldon Potteries, Ltd. (1926), 
96 L. J. K. B. 245 ; 136 L. T. 532 ; 20 B. W. 
C. <J. 16, C. A. 

3820. Add. Annotations : Apld. Cauldon Potteries 
i>. Johnson (1926), 20 B. W. O. C. 42. Consd. 
Davies v. Baldwins (1926), 136 L. T. 462. 

3821a. .] — A certificate was given by the 

certifying surgeon that a workman was 
suffering from lead poisoning. A leading 
symptom of the disease was stated on the 
form to be dupuytrens contraction. Full 
compensation was paid until an application 
by the employers to review the weekly pay- 
ments. The workman was still incapacitated 
by dupuytrens contraction. The county ct. 
judge refused to treat the certificate as con- 
clusive as to dupuytrens contraction being a 
symptom of lead poisoning, A, on contra- 
dictory medical evidence given at the 
hearing, A also on knowledge he had acquired 
some years before while sitting on a com- 
mission to consider industrial diseases, 


including dupuytrens contraction, held the 
symptoms, though still the same as those set 
out in the certificate, were not due to the 
certified disease, A reduced the compensation 
to Id. a week. The case involved a point of 
law, A, early in the hearing, counsel called 
attention to that fact, but the judge omitted 
to take any notes of the proceedings : — 
Held : (1) the certificate that the symptoms 
were due to the certified disease was con- 
clusive, A evidence to the contrary was 
inadmissible, A there was no evidence of 
any new factor or new disease to support an 
award in reduction of compensation. 
(2) Observations on the judge’s duty to take 
a note. — Cauldon Potteries, Ltd. v. 
Johnson (1926), 20 B. W. C. C. 42, C. A. 

3825. Add. Annotations : — Consd. Rees v. Imperial 
Navigation Coal Co. (1926), 20 B. W. C. C. 
287. Refd. Powell v. Cauldon Potteries, 
(1926), 96 L. J. K. B. 245. 

3829a. What amounts to decision.] — A medical 
referee, in his certificate, said that it wris 
impossible for him to give a certificate either 
agreeing with or against that given by the 
certifying surgeon, as it was outside his 
pro\ ince as an ophthalmic surgeon. The 
county ct. judge having held the certificate 
of the certifying surgeon was conclusive : — 
Held : there had been no decision by the 
medical referee, A the case must go back for 
t he appointment of a fresh medical referee. — 
Jones v. William Muirhead Macdonald 
Wilson A Co., Ltd. (1926), 19 B. W. O. C. 
112, C. A. 

3834. Add. Citations : affd . sub nom. Evans 
(Richard) A Co., Ltd. v . Scahill (1927), 
137 L. T. 161 ; 20 B. W. C. C. 348, 11. L. 

3847. A dd. Annotation:- Apprvd. Blatchford v. 
8taddon A Founds, (1927] A. C. 461. 

3858. Add. Annotations : As to (1) Consd. Vickers 
v. Miners, Thames 8team Tug A Lighterage 
Co. v. Ingram (1927), 96 L. J. K. B. 490. 
As to (2) Refd. Vickers v. Miners, Thames 
8team Tug A Lighterage Co. v. Ingram 
(1927), 96 L. J. K. B. 490. 

3860a. Effect of agreement for compensation — 
Facts as to agreement not presented in county 
court. j — On an application for review A 
redemption of weekly payments a workman 
alleged that he had negotiated with persons 
representing a new co. which had taken over 
the business of his employers, A the new co. 
had agreed to pay him £650 in full settlement 
of his claims. The county ct. judge had 
previously decided in a similar case that the 
workman could not rely upon such an agree- 
ment with the new co., as such agreement was 
only with a third party, A not with his 
employers. The parties treated the case 
as governed by that decision, A the question 
of the agreement was not gone into at the 
hearing. The application was then proceeded 
with as an application for review A the judge 
held the workman had recovered, A by his 
award stopped further weekly payments. 
The workman appealed, on the ground that 
the judge could not terminate the payments 
in view of the agreement: — Held: (1) the 
ct. could not entertain an appeal as to the 


PART XIV. SECT. 22, SUB-SECT. 5. I future Aaims for same disease.}— I Lti>. (1926), 19 B. W. C. C. 774.- 
n i. — Workman barred as to I M‘Douuall v» Bum m brum Iwon Co., | SCOT* ( 
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effect of the agreement, as the facts as to 
that agreement had not been presented in the 
county ct., & there were no materials before 
the. ct. on which they could come to a 
decision ; (2) the question whether the 

workman had recovered was a question of 
fact, as to which there was evidence to 
support the finding, &: there was no mis- 
direction. — East Kent Colliery Co. v. 
HeatA (1920), 20 B. WaC. C. 97, C. A. 

3891a. .] — Malco3.m v. Barber, Walker & 

Co., Ltd., No. 3359b, ante. 

3897. Add. Annotation : — Refd. Jones v. Corv 
(1926), 20B. W, C. C. 251. 

3954a. Acceptance of money paid into court — 
Appeal as to costs.] — On the hearing of a 
claim for compensation applt. agreed to 
accept £10 paid into ct. on .Jan. 7, 1927, the 
date of the answer tiled by resps., in full 
satisfaction of the claim. Under the award, 
the £10 was to be paid to applt. with a declara- 
tion of liability, but resps. were given costs 
after the date of tiling of their answer. 
Applt. appealed from so much of the order 
as directed costs to be so paid : -If eld : applt . 
could not take the benefit of the award A 
appeal from a part- of it to which she objected, 
& there was no right of appeal. — Walden v. 
Gramophone Co., Ltd. (1927), 20 B. W. C. C. 
346, O. A. 

3954b. By widow — Appeal as to amount of 

children’s allowance.] — Malcolm v. Barber, 
Walker & Co., Ltd., No. 3359b, ante. 

3967. Add. Citation# -96 L. J. K. B. 254 ; 20 
B. W. C. C. 198. 

3981. Add. Annotation# : — Refd. Middleton Estate 
& Colliery Co. v. Finan (1926), 20 B. W. C. C. 
207 ; Vickers v. Miners, Thames Steam Tug 
& Lighterage Co. v. Ingram (1927), 96 L. J. 
K. B. 490. 

3983. Add. Annotation : — Refd. Middleton Estate 
& Colliery Co. v. Finan (1926), 20 B. W. O. C. 
207. 

3990. Add. Annotation : —A# to (1) Refd. Vickers 
v. Miners, Thames Steam Tug At Light erage 
Co. v. Ingram (1927), 96 L. J. K. B. 490. 

4009. Add. Annotation : Refd. Campbell v. Poliak, 
11927] A. V. 732. 


4013. Add. Annotation : — Refd. Middleton Estate 
A: Colliery Co. v. Finan (1926), 20 B. W. C. C. 
207. 

4014a. .] — On an application to review weekly 

payments the employers received a letter 
from the workman's solrs., asking what was 
the exact amount of diminution they claimed, 
& replied that they intended to ask for a 
reduction of the 4 1 5cf. a week to 2#. i\d. a week 
or to such other Hum as the ct. should hold 
proper. The county ct. judge reduced the 
weekly payment to 10*., At ordered the 
employers to pay the costs : — Held : on the 
correct reading of the letter stating the 
diminution claimed the employers were 
successful on the award given, «£ the order 
as to costs should be set abide, A, by consent 
of the employers, each party was ordered 
to pay their own costs. -Middleton Estate 
A Colliery Co., Ltd. v. Finan (1926), 20 

B. W. <\ (\ 207, C. A. 

4019. Add. Annotation # : Consd. Campbell v. 
Poliak, [1927] A. C. 732. Refd. Campbell v. 
Poliak, [1927 1 A. C. 732. 

4032a. Workman’s expenses in getting to medical 
referee’s house.] The ct. has no power to 
make an order that a workman, who is 
ordered to attend before a medical relcree 
to determine whether he is entitled to con- 
tinue in the receipt of a weekly payment lor 
compensation, shall be paid a sum for hist 
expenses in getting to the medical referee’s 
house. - Richards r. United National 
Collieries, Ltd. (1927), 96 L. .J. K. li. ZJ6 ; 
137 L. T. 167 ; 71 Sol. lo. 190 ; 20 B. W. <\ <\ 
465, C. A. 

4055a. - Owing to subsequent decision of 
appellate court.] - Where a comity ct . judge’s 
award was according to the law 7 as interpreted 
at the date of the hearing, hut such inter- 
pretation, owing to a subsequent decision 
of the House of Lords, was proved since to 
have been wrong: Held: his order giving 
costs to the successful workman must be set 
aside, Ar applts, tin* employers, must have 
their costs both in the county ct. At in the 
Ct. of Appeal. — Akers v. London Ac North 
Eastern Ky. Co. (1926), 2U B. W. C. C. 195, 

C. A. 

4068. Add. Citation ;-96 L. J. K. B. 268. 


PART XIV. SECT. 24, SUB-SECT. 1. J. 

■d. Remit to medical referee -'Fie of 
referee-— By whom payable.] —The person 
liable for pay incut of the fee under 
Workmen’s Compensation Act, 1923 
(c. 42), a. 25 (1), is the person applying 
for registration at the time when the 
remit to the medical referee is made. — 
Easton v. Niddrik & Bexhar Coal 
Oo., Ltd., [19271 8. C. 3.— SCOT. 


PART XIV. SECT. 25, SUB-SECT. 1.— 
B. 

4077 i. Deduction of costs of 

unsuccessful action.] — Adair v. Col- 


ville Ac Sons, Lip., [1927] S. <\ nil 

SCOT. 

h i. - .1 Adaik r. 

Colville & Sons, Iviil, 11927 1 8. 
no.— scot. 

k i. .1 A workman, 

who has brought an action ugalnst 
his employer, founded solely upon the 
employer’s liability at common law, 

& who has obtained a judgment in 
his favour, is not entitled, If that Judg- . 
ment bo subsequently set aside upon 
appeal, to have compensation assessed 
in the action under Workmen’s Com- 
pensation Act, 1900 (c. 58). - Ward v. 


Dlvlin. [1927 1 1. it 299. IR. 

PART XIV. SECT. 25, SUB-SECT. 2. 

A. 

ah. “ Ritovt r ” d a nut in s What 
amount* In. \- The phrase" to recover ” 
dumuffcs in Workmen’s Compensation 
Act, J 925 (c. 81), s. 30 (1), means 
“ to receive payment of ” damages, 6c 
whoro a workman 1i«h been unable lo 
obtain payment under a common law 
iudgment in hrs favour against u third 
party, he is entitled to claim com- 
pensation from his employers.- Cum- 
liERLAND v. Lanarkshire Tramways 
Co., [19271 8. C. 407. -SOOT. 
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MEDICINE AND PHARMACY. 


Part II. — The General Medical Council and Similar Bodies 

in the Dominions. 


24. Add. Annotation Generally, Mentd. R. v. 
Leicester JJ., Ex p. Allbrighton, [1927] 1 
K. B. 557. 


30. Add. Annotation: — Generally , .Mentd. R. v. 
Leicester JJ., Ex p. Allbrighton, [1927] 1 
K. B. 557. 


Part III. — Medical Practitioners. 


72. Add. Annotation : — Refd. I)e Freville v. Dill 
(1927), 90 L. .1. K. B. 1050. 

105. Add. Annotation : — Folld. Macnaghten r. 
Douglas, 1 1927] 2 K. B. 292. 

106. For Iho existing paragraph substitute the 
following paragraph : — 

.J Medical Act, 1858 (c. 90), s. 32, 


does not apply to an osteopath, so as to 
prevent him from recovering at law fees 
charged for treatment as distinct trom 
diagnosis or advice. — Macnagiiten r. Doug- 
las, [1927J 2 K. B. 292 ; 90 L. J. K. B. 738 ; 
137 L. T. 518 ; 91 J. 1\ 143 ; 43 T. L. It. 
525 ; 71 Sol. do. 409, 1). C. 


Part VI. — Dentists. 

206. Add. Annotation : Mentd. R. r. Leicester JJ., Ex p. Allbiighton, 1 1 1127] 1 K. B. 557. 


Part IX. 

242. Add. Citation 2S Cox, V. 303, D. C. 

242a. Prosecution under Dangerous Drugs 

Act, 1925 (c. 74) Act not in operation.] — 


Drugs. 

Conviction quashed. — K.r. Ivynaston (1920), 
19 Cr. App. Rep. 180, C. C. A. 


Part X. — Poisons. 


257. Add. Annotation : Held. It, r. Car}. [1927] 1 K. B. 810. 


PART III. SECT. 7, SUB-SECT. 2. 

B. (o). 

t i. - .] llOUXKMVN r. NAIKN, 

11926] S. A. 8. R. 1. AUS. 


PART VI. SECT. 2. 

207 iv. — A ICjt p. 

Kkene (1026). 26 S. It. N. S. W. 463 ; 
43 N. 8. IV. W. N. 1 36.- AUS. 


PART X. SECT. 1. 

hi.- It. r. Smitu, [1924) 

4 1). L. It. 427 ; 55 O. L. It. 549. - CAN. 
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METROPOLIS. 

Part I. — Definitions. 

4. Add. Annoiation Mentd. A.-G. v. Helilios, [1927J 2 I\. T*. 439. 

Part III. — The London County Council. 

8. Add . Annolal ion : Refd. Gollitis t\ Whit own y, (1927) 2 K. I*. 37S. 

Part XIV. — Customs of London. 

143. Add. Annoiation : — Mentd. Campbell v. Poliak. | ll>27| A. C. 7."2. 
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MINES, MINERALS AND QUARRIES. 


Part I. — In General. 

12. Add. Annotation :--A ft to (1) Consd. South 27. Add. Annotation: — Mentd. Glenboig Union 
Staffordshire Mines Drainage Corars. v. Fireclay Co. v. I. R. Conors. (1922), 12 Tax 

Klwoll (1927), 91 J. P. 113. Cas. 427. 


Part III. — Amalgamation and Absorption Schemes. 

180a. .1- Observations on the meaning i mated Anthracite Collieries, Ltd.’s Ap~ 

ot the expression “ national interest 99 in plication (1927), 43 T. L. R. 672. 

sect. 7 (2) (a) of the above Act. Re Amalga- | 


Part IV. — Right to work Mines and Quarries. 

233. Add. Annotation : Mentd. liorliek v. Scully, 292. Add. Annotations: — Mentd. Houghton v. 
[1927| 2 C'h. 150. Nothard, Lowe A Wills, 1 10273 1 K. B. 246 ; 

Liggett (Liverpool) r. Barclays Bank (1927), 
263. Add. Annotation : -Refd. Glenboig Union R*7 L. T. 443. 

Fireclay Co. r. I. 1L Comrs. (1922), 12 Tax 327. Add. Citation : —sub fteqvent proceedings , 43 
Cas. 427. T. L. K. 795. 


Part VI. — Rights Incidental to Ownership. 

476. Add. Annotation : Mentd. Price t>. d’Knergie | 492. Add. Annotation -Mentd. Metcalfe v. Boyce, 
do Montniagny Corpn., [1927J A. C. 303. I |1927] 1 K. B. 758. 


Part VII. — Contracts. 

623. Add. Annotation .-—Consd. Re Wait, [19271 1 Ch. 606. 


Part IX. — Mortgages. 

658. Add. Annotations : — Generally, Mentd. I 1 K. B. 210 ; Liggett ( Liverpool ) v. Barclays 

llougliton r. Nothanl, Lowe A Wills, |1927] | Bank (1927), 137 L. T. 413. 


Part XI. — Leases. 

673. Add. Annotation : As to (2) Refd. Glenboig Union Fireclay Co. r. I. R. Comrs. (1922), 12 

Tax Cas. 427. 

PART XII. SECT. 1. SUB-SECT. 2. 

d i. - /tfMtmwtfrthl Sha^ v. Robinson (1910), 8 E. L. R. 557. — CAN. 
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Part XIII. — Easements and Rights affecting Mines. 

1088. AM. Annotation : -Reid. Olanville r. Sutton (1927). H T. I.. It. WH. 


Part XIV. — Statutory Regulation of Mines. 

1188. Add. Annotation : Refd. Edwards t\ Uwauncaeffurwen Colliery Co., James ?\ Same, Jenkins r. 

Same (1929), 9(1 L. J. K. B. 337. 


Part XV. — Quarries. 

1228. Add. Annotation : Mentd. Oldham v. Sheffield Corpn. (1927), 139 I,. T. (IK I. 


PART XIV. SECT. 1, SUB-SECT. 2.- B. 

r i. Deduction for indebtedness on 

account of purchased goods — Invalid .] — 
It. v. Dominion Co\t. Co. (1007), 41 
N. S. It. 137. — CAN. 


PART XIV. SECT. 2, SUB-SECT. 4. 

f i. Mining Act of Ontario , 

/?. S . (). t 1014 (f. 32), s. 10J.J — Doym; 
V. Jh’OL.RY-O’liRrKN, JjT1>. (19 1.5), 7 

(). W. N. 7H0 ; 8 O. W. N. 302 ; 34 


O. L. 11. 42 -CAN. 

r il. — .1 Hum, r. Srnkov 

rtiri’Kitioit Kii.vku Minkh, Ltd. ( lui />). 
8 O. W. N. 301 : 33 O. 1,. J(. ,*,07 • 21 
D. L H. 2.51. CAN. 
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Cases 12 — 783. 


English and Empire Digest Supplement. 


MISREPRESENTATION AND FRAUD. 


Part I- - Representations Generally. 

12. Add. Annotation : Refd. Jte Wait, [1927] Trustee v. Lancaster Duchy, [1927] 1 K. B. 

1 Ch. (K)«. 510. 

24. Add. Annotation: — As to (1) Refd. Public 


Part IV. Fraudulent and Innocent Misrepresentation.- 

185. Add. Annotation:- As to (2) Refd. Greer r. 1219. Add . Annotation : — Refd. Torbay Hotel v. 
Downs Supply Do., 11927] 2 K. B. 28. | .Jenkins, 1 1927 J 2 Ch. 225. 

Part V. -Inducement, Materiality, and Alteration of 

Position. 

389. Add. Annotation : Mentd. Greer v. Downs 

Supply < V, [1927 | 2 K. B. 28. 455. Add. Annotation Refd. .lames v. British 

439. Add. Annotation : Refd. Lake r. Simmons. General Inset*., [1927] 2 K. B. 311. 

|1927| A. C. 487. I 


Part VII. Remedies for Misrepresentation. 

509. A, Id. Annotation : -Refd. Houghton r. NofrlmrA, Lowe K Wills (11*27). 41 T. L. 11. 70. 


Part IX. — Proceedings for Rescission. 

649. Add. Annotation : Refd. Public Trustee v. Lancaster Duchy. [1927 J 1 K. B. 516. 


Part X.- Misrepresentation as a Defence. 

774. A, id. Annotation :-Refd. lie Wait, [11*271 1 Ch. 000. 


Part XI- Effect of Fraud on Innocent Parties. 

783. Add. Annotation : — Mentd. AY Stanton. Ilogp: r. "Mnule (1927), 41 T. L. R. 118. 


PART I. SECT. 7. 
g 1. - - .1 — 1j VMIi t*. Wai.tkhh. 
1 11)2(1) Aril. V. 358.-- S. AF. 

PART VIII. SECT, 1, SUB-SECT. 5. - D. 

593 i. Date of ascertainment of value 
- Date of purchase.}- 11 \hdman r. 
McLkoi> (102(1), 2(1 S. It. N. 8. W. 


;>T8 ; 13 X. S. W\ W. N. 104. -AUS. 

PART IX. SECT. 1, SUB-SECT. 2.— C. 

642 iv. - Whkei.kk r. Atkin- 
riox (102U), 28 W. A. 1*. It. 12.— AUS. 

PART IX. SECT. 2, SUB-SECT. 5. -C. 

722 i. (innrgl ruh .) — Ki-fynhaus 


Brother* r. Wesskia* Trustee, 
[1027) Apr. D. 271. — S. AF. 


PART IX. SECT. 3, SUB-SECT. 6. 
742 ii. .1— CauRIQUE t>. CATTB 


;,»8 can. 
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Vol. XXXV.— Cases 64—562. 


MISTAKE. 

Part III. --Mistake of Fact. 


64. Add . Citation s: 96 B. .1. K. B. 021; 137 
E. T. 233 ; 43 T. B. IB 417 ; 33 Com. (’as. 
10, U. L. 

66. Add. Annotation : — Refd. Greer v. Downs 
Supply Co., [1927] 2 K. B. 28. 

66. Add. Annotation : — Consd. Greer r. Downs 
Supply Co., 1 1927] 2 K. B. 28. 


Part V. Relief in 

249. Add. Annotation : — to (1) Refd. Public 
Trustee v. Bancaster Diirhx, |1927J 1 K. IB 
510. 


71. Add. Annotation : - Refd. Bake r. Simmons, 
11927] A. C. 487. 

72. Add. Annotation : - -Refd. Greer r. Downs 
Supply Co., LI 927 | 2 K. B. 28. 

87. Add. Citations: 90 B. .1. Ch. 38 ; 130 B. T. 
235. 


Cases of Mistake. 

293. A/Vr/. A nnotafion : Refd. Ragle Slar \ British 
Dominions lusee. e. Reiner ( 1927), 43 T. B. IB 
259. 


Part VI. - Recovery of Money Paid under Mistake. 


533. Add. Annotations A.s* to (2) Distd. Reekitt 
r. Barnett, Pembroke A. Slater (1927), 41 
T. B. IB 03. Generally. Mentd. British A: 
North European Bank v. Za l /.stein, 11927] 

2 K. B. 92. 

537. Add. Annotation Refd. British & North i 


European Hank r. Zal/.stein, |1927| 2 K. B. 
92. 

540. Add. Citations: 1 19157 1 2 1\. H. 92; 90 

B. ,1. K. H. 539 ; 137 B. T. 127 ; 13 T. B. JB 
299. 

i 562. Add. Citation: -J37 B. T. 533. 


PART V. SECT. 3. SUB-SECT. 2 
A. (a). 

282 iii. Itcrsd. on other proimiK, 
11010] 3 W. \Y. li. 4S0 , Is J>. L. l: 
4*17. 

282 ix. - .1 .Simmon i 

Putt, [1927] N. Z. L. It 110.-N.Z. 
sf. lie asonabh ness oj in intake.] 


II (Id • not n question m issue 
Thmoba Colli ku\ (Natal), Ltd. v. 
Tsiioii \ Coal M Niue aii„ Ltd ( 1020 ), 
4 7N.L.P 52(5. S. AF. 

PART VI. SECT. 3, SUB-SECT. 1. 

t i. - .] FisuKii r. Lull, 11020) 

V. Ji. It. 100 ; 17 A. L. T. 1G5. A US. 


662 i. Kft<ct of chains in mult rotund 
niff of lair Subsu/ia nt th duration of law 
bj/ court 1 Moiih vnlimtui il,\ |mi<l nl 
it t line w hen t he law jh m fa \ »mr or t lie 
l»u>ee eniuiot he leeovireil, it ii miIihc 
quent imtieial deciNioii m*\(*ihi*h the 
former mKlerntarnlniK of the Jmv.- 
.1 i'i.i a \ i*. Auckland (M\aok, i;ic.), 
[1027] N. Z L It. 1 .3 N.Z. 
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Cases 16 -377a. 


English and Empire Digest Supplement. 


MONEY AND MONEY-LENDING. 
Part I. — Money. 

10. Add . Annotation : — Refd. lie Wait, [1927] 1 Ch. 000. 


12 . 


Part II — Currency and 

52 

Add. Annotation : -As to (1) Refd. Buerger v. 

No w York Life Assce. (1927), 90 L. J. K. B. 

930. 62 


Rate of Exchange. 

Add. Annotation : — Refd. Richardson v. 
Richardson, [1927] P. 228. 

Add. Citations : -06 L. .T. K. B. 930 ; 137 
L. T. 431. 


Part III. — Interest. 

146. Add. Annotation : — Mentd. Dala Tndar Prasad v. I .a la .lagmolian Das (1927), 43 T. L. R. 536. 
224. Add. Citation .-—136 I* T. 114. 


Part IV. — Money-Lending. 


286. Add. Annotations : — Generally , Refd. Glaskie 
v. Watkins. 11927] 2 K. B. 181. Mentd. He 
Debtor (No. 229 of 1927), [1927] 2 Ch. 307. 
294. Add. Annotation : — Generally , Mentd. He 
Debtor (No. 229 of 1927), [1927] 2 Ch. 307. 

301. Add. Annotation ; — Mentd. He Debtor (No. 
229 of 1927), |1927] 2 Ch. 307. 

302. Add. Annotations : — Refd. Glaskie v. Watkins, 
[19271 2 K. B. 181. Mentd. He Debtor 
(No. 229 of 1927), H927] 2 Ch. 307. 

304, Add. Annotation : — Consd. Pirie v. Richard- 
son, 1 1927] 1 I\. B. 448. 

316. Add. Annotation : -Refd. Merz v. South 
Wales Equitable Money Soc., [1927] 2 K. B. 
300. 

343. Add. Annotation : -Refd. Morz v. South 
Wales Equitable Money Soc., [1927] 2 K. B. 
300. 

345. Add. Annotation : — Refd. Merz v. South 
Wales Equitable Money Soc,, [1927] 2 K. B. 
300. 

346. Add. Annotation : — As to (1) Refd. Merz r. 
South Wales Equitable Money Soc., [1927] 
2 K. B. 300. 

346a. - - - Company registered as money-lender — 
Security payable to secretary.] —Deft, society 
became incorporated as a limited co. & began 
to carry on business as money-lenders & were 


registered as such, & they made an advance 
to pltfs., who signed a promissory note 
agreeing to pay the amount to the secretary 
of deft, society, which was mentioned by 
name in the note as the society of which he 
was secretary. In an action for a declara- 
tion. that the transaction was void, on the 
ground that defts. had taken a security in a 
name other than their registered name, 
contrary to Money-lenders Act, 1900 (c. 51), 
s. 2 (1) (c) : — Held : as no one could sue on 
the note except the secretary, the security 
had been taken in a name other than defts.* 
registered name, & pltfs. were entitled to 
the declaration claimed. — Meiiz v. South 
Wales Equitable Money Society, Ltd., 
[1927] 2 K. B. 366 ; 90 L. J. K. B. 1020 ; 137 
L. T. 020 ; 43 T. L. R. 450, C. A. 

377. Add. Annotation : — As to (l) Refd. Crossing- 
ham v. Park (1927), 90 L. J. K. B. 1030. 

377a. Before proceedings taken by money-lender 
for recovery of money lent.] — (1) A county 
ct. has jurisdiction under Money-lenders 
Act, 1900 (c. 51), s. I (2), to entertain an 
application by a borrower from a registered 
money-lender to reopen a money-lending 
transaction, only when the amount of the 
money lent, whether repayable by instal- 
ments or otherwise, without the addition of 
any claims arising under any agreement to 


PART IIL SECT. 2, SUB-SECT. J.- A. 

n. Jievsd., 04 8. C. H. 390. 

PART 111. SECT. 2, SUB-SECT. 2.- C. 

•d. Under Vrmcn Suits Act. 1898 
(02 T t ct. A o. 9, ir. A .)- Whctfur pay- 
able bp Uroicn. J— R. r. McNkil, 119271 
A. C. 380; 90 L. J. V. C. il . 130 


L. T. 646.— AUS. 


PART HI. SECT. 2, SUB-SECT. 3.— A. 

Bk. Money obtained by threat . } — 
Furphy v. Nixon (192,5). 37 o. L. R. 
101 ; 20 S. R. N. 8. W. 380.- AUS. 


PART III. SECT. 0, SUB-SECT. 1. 

261 v. .] — Clyde Navigation 

666 


Trustees v. Kelvin" Shipping Co.* 
Ltd., [1927] S. C. 622. — SCOT. 


FART IV. SECT. 2, SUB-SECT. 3. 
324 1. What amounts to — Question of 
fact .) — Goldstein v. Craft (1926), 26 
S. It. N. 8. W. 354 ; 43 N. S. W. W. N. 
13.— AUS. 
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pay interest or an amount -charged for | 
“ expenses, inquiries, fines, bonus, premium, I 
renewals, or any other charges,” is within 
the jurisdiction of the county ct. 

(2) If this condition is fulfilled, the ct. may 
entertain the application, although the 
money-lender has not taken any proceedings 
to recover the money lent, & although the 
time has not come for taking such proceed- 
ings. — C rosbingham v . Park (1927), 96 
L. J. K. B. 1036 ; 137 L. T. 651 ; 43 T. L. R. 
647, D. C. 

379a. Jurisdiction of county court — Amount of 
money lent over £100.] — Crosbingham v. 
Park, No. 377a, ante. 

434. Add. Annotation : — As to (2) Refd. Olaskie r. 
Watkins, [1927] 2 K. B. 181. 

434a. Remitting action to county court — Whether 
claim founded on contract — County Courts 
A$t, 1919 (c. 73), s. 1.] — Pltf., a borrower 
from a money-lender, issued a writ claiming 
to have re-opened a money-lending trans- 
action between pltf. & deft., a declaration 
that the interest charged therein was excessive 
& the transaction harsh & unconscionable, 
accounts & inquiries, payment of the sum 
found due to pltf. & other & necessary relief 
under Money-lenders Acts. Pltf. having 
applied to have the action remitted to the 
county ct. for trial, the claim being restricted 
to £100: — Held: pltf.’s claim was founded 
on contract within County Cts. Act, 1919 
(c. 73), s. 1 , & could be remitted to the county 


ct. under that sect, for hearing. — White v. 
Smith (1927), 96 L. J. K. B. 397 ; 137 
L. T. 48 ; 43 T. L». R. 288 ; 71 Sol. Jo. 101, 
0. A. 

442. For “ Party seeking relief — Ordered to pay 
costs ” read “ Costs — Party seeking relief — 
Ordered to pay costs.”] 

442a. Action by money-lender — Judgment 

for reduced amount — Discretion to deprive 
plaintiff of costs.] — In an action by money- 
lenders in the county ct. for money lent 
interest, where the judge is satisfied that the 
transaction was harsh & unconscionable & 
the interest excessive, «fc when 1 , after reopen- 
ing the transaction, he gives judgment for 
pltfs. for a reduced amount, he lias a dis- 
cretion to deprive pltfs. of costs. -Tem- 
perance Loan Fond r. Erwood (1927), 
137 L. T. 119 ; 13 T. L. K. 530, I). C. 

445. Add. A nnotation : - Consd. Olaskie r. Watkins, 
[1927] 2 Iv. B. 181. 

446. Add. Annotations : Refd. Olaskie v. Watkins, 
[1927| 2 K. B. 181. Mentd. AV Debtor 
(No. 229 of 1927), [19271 2 Ch. 307. 

447. Add. Annotations : —Cons d. (Yossingham r. 
Park (1927), 90 h. J. Iv. B. 1030. Refd. 
Olaskie v. Watkins, [1027 | 2 K. B. 181. 

448. Add. Annotation : -N.F. Olaskie v. Watkins, 
[1927] 2 K. B. 181. 

449. Add. Citations: [1927 1 2 K. B. 181; 90 
L. .7. Iv. B. 109 ; 137 h. T. 132 : 71 Sol. ,lo. 
192, O. A. 
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Cases 260—2038. 


English and Empire Digest Supplement. 


MORTGAGE. 

Part II. — Classification of Mortgages. 

260. Add. Annotation : — Reid. lie Wait, [1927J 1 Ch. 606. 


Part III. — Parties to Mortgages. 

371. Add. Annotation : (Jmcrally, Retd. Pirie r. Richardson, [1927] 1 K. B. 448. 


Part IV.- -Form and Contents of Mortgage. 


587. Add. Ann<d(d\on't : Refd. Houghton v. 
Nothard, Jmwo A Wills, 11927J 1 K. B. 
216; higgett (Liverpool) it. .Barclays Bank 
(1927), 137 I i. T. 4 43. 

625a. Second mortgage Covenant to pay 

sum secured by first mortgage - - First mortgage 
duly stamped.] A second mtge. of freehold 
property subject to an existing first mtge. 
contained a covenant by the borrower to | 
pay by instalments (a) a sum equivalent to 
tin* amount ot tin* loan, the* subject ot the* i 
first mtge., (b) a sum equivalent to the 1 
amount ot the loan, the subject ol tin* second i 
mtge., A: (r) a sum equivalent to tin* interest I 


on the amounts remaining unpaid under both 
intges. There w T as a proviso for redemption 
on payment of tin* amount of the second 
mtge. interest thereon. The first mtge. 
had been duly stamped with the appropriate 
dut y on the amount thereby secured : - Held : 
tin* second mtge. was liable to stamp duty 
in the aggregate of the* two sums secured by 
the two mtges., the covenant contained in 
the second mtge. to pay the amount secured 
bv the first mtge. being an additional cove- 
nant made with a different covenantee. — - 
M UTUAL PROPERTY INSURANCE Co., LTD. V. 
Inland Revenue Combs. (1926), 136 L. T. 
351. 


Part VI.-- Rights and Liabilities of the Mortgagor. 

633. Add. Annotation : -Refd. Purnell v. Roelie, [1927 j 2 CIi. 112. 

739. Add. Annotation : Refd. lie Wait, [1927] 1 Ch. 606. 

846. Add. Annotation : Refd. Torbay Hotel v. Jenkins, [1927] 2 Ch. 225. 


Part VII.— Equity of Redemption. 

910. Add. Annotation : Mentd. Richards v. Pryse, [1927] 2 K. B. 76. 

1024. Add. Annotation : Refd. Ideal Films v. Richards, [1Q27| 1 K. R. 371. 

1025. Add. Annotation : Refd. Ideal Films v. Richards, (1927) 1 K. B. 371. 


Part XII. — Priority of Mortgagees. 

2038. Add. Annotation : Consd. Republica de Guatemala r. Nunez, [1927] 1 K. B. 669. 


PART IV. SECT. 7, SUB-SECT. 1. 

620 ii. - - - Security for future 
advance* - ('oturfructwn oj Stamp Act, 
J891 (r. 39), *8. 1 5 (1), 8s ( l> (2).] 


O’Sullivan r. Loruiivw, 11927] T. It. 
493. — IR. 

PART VI. SECT. 4, SUB-SECT. 3 - A. 

h. Krv*d., (19241 1 W. W. R. 1233; 


IS So*k. L. U. 269. 

PART VIII. SECT. 1, SUB-SECT. 4. -F. 

1. lievad.. 19 Gr. 59. 
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Part XIII. — Remedies of Mortgagee. 


2504. Add. Annotation : — Refd. Ideal Films e. 

Richards, [19271 1 K. B. 371. 

2535. Add. Annotation : -Refd. lie Wait, [1927] 1 
Ch. 000. 

2631. Add. Annotations : — Refd. Houghton r. 
Nothard, lx>wo & Wills, [1927] 1 K. B. 240 ; . 
Liggett (Liverpool) v. Barclays Bank (1927), I 
137 L. T. 413. ‘ | 


2757. After this ease add “ See. also , Limitation 
of Ac tions, No. 1309a, ante." 

2796. Add. Annotation : — Mentd. Wigg v. A.-O. 

of Irish Free State (1927), 90 L. J. P. V. 88. 
2890. Add. Annotation : Refd. Purnell r. Roche, 
[1927] 2 Ch. 1 12. 

2991. Add. Annotation : Refd. Friem Barnet 
F. V. r. Adams, [19271 2 Ch. 2.7. 


Part XVIII. — Costs, Charges, and Expenses. 


4054. Add. Annotation : Refd. 

Poliak, [ 1927J A. C. 732. 
4391. Add. Annotation : — Refd. 
Poliak, [19271 A. C. 732. 


Campbell r. 4392. I dd. Annotation: Refd. 

| Poliak, [1927| A. C. 732. 

Campbell r. I 4393. Add. Annotation: Refd. 

i J > ollak, [1927| A. C. 732. . 


Campbell e. 
Campbell r. 


PART XIII. SECT. 2, SUB-SECT. 8.— 
B. (a). 

q. licnfil., 7 A. 11. 10. 

PART XIII. SECT. 5, SUB-SECT. 4. 

sf. Effect of rouse tit to variation of 
N.] - MOKTI.UM !’l U- 

lchij.i:, 1 1027 J N. Z. L. K. 012. - 

N.Z. 

PART XIII. SECT. 6. 

2687 i. Varied , 30 U. C. It. 280. 

PART XIV. SECT. 2, SUB-SECT. 1. A. 

d (p. 603) i. .i Cvmpbmj. r. 


Konou, 110261 1 1). li. IS. 086 , .*>0 i 
(). Jj. it. 466. CAN. 

3423 i. Set-off.] Dick r. Seim \iuy. I 
(Man ), [i 0261 3 I). L. Li. 801 CAN. | 

sn. J’aj/ment to niortyaejor's nominee 
- \ennuae abscondinu - Mortuauar 
liable.] C’oiiHiNr r. Palm (102.'»), 3, 1 

K. 417.- CAN. 


I PART XVI. SECT. 2, SUB-SECT. J 

I 3770 1. Improvements bp muriumm 
I OeTUpation rent not increased Vales s I 


improvements alhnved J PoNOWN r. 
11 CNN I1026J N. Z. 1j. It. 883. N.Z. 

PART XVII. SECT. I. 

3907 i. A charm on victualled pro- 
peril/ i - m \rm.ni r. Pi VL < ’ll \\ l> ( I 020), 
1. L. IS, 7 Lull. :>.)0. IND. 

PART XVII. SECT. 16. 

sr. 1 I fict of e’onsevt to variation of 
rati oj interest ) MolUUCMAN r. Puii- 
Tkohiki.. 1 1027 J N. f. L. It 612. 
N.Z. 
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Case 64. 


English and Empire Digest Supplement. 


NAME AND ARMS. 

Part I. — Name. 

64. Add. Citations : — 96 L. J. Ch. 9 ; 136 L. T. 23 ; subsequent proceedings, [1927] 1 Ch. 693. 
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NEGLIGENCE. 

Part I. — General Principles. 


12. Add . Annotation : — Consd. He Munton, 
Munton v. West, [1927] 1 Ch. 262. 

59a. .]— -In ^ ar * 1926, clefts, carried out 

demolition work on premises adjoining other 
premises, called X., under a limited licence 
given by the owners of premises X. One of 
the conditions of the licence was that defts. 
should make good all damage done to pre- 
mises X. by reason of the demolition opera- 
tions. In the course of the operations defts. 
allowed debris to drop on an inaccessible 
part of the roof of premises X. & did not. 
remove all the debris therefrom when the 
demolition work was completed. In July 
pltf. became the occupier of premises X. 
under a lease. In Sept, a heavy storm of 
rain washed the debris which had been left 


by defts. on the roof of premises X. into the 
gutters oil the roof, & a gulley was choked & 
the basement of premises X. was flooded, 
goods which pltf. kept then* were damaged. 
In an action by pltf. claiming damages for 
defts.’ negligence : -Held : there could be no 
negligence, as there was no duty on the part 
of defts. towards pltf.- Konskiuk r , Hood- 
man (B.), 1/rn. (1927), II T. L. It. 91, C. A. 

85. Add. Annotation : Refd. Silverman r. Im- 
perial Loudon Hotels (1927), 127 L. T. 57. 

91. Add. A n notation : - (Icnvralhf. Mentd. De 
Freville r. Dill (1927). 90 L. K. H. 1050. 

128. Add. Annotation : -~Refd. De Provide r. Dill 
(1927). 90 L. J. Iv. B. 1050. 

156. Add. Annotation : - Refd. S.S. Singleton 

Abbey r. S.S. Baludina, |1927| A. C. 10. 


Part II. — Negligence i 

208. Add. Annotation : — Refd. Silverman v. Im- 
perial London Hotels (1927), 137 L. T. 57. 

217. Add. Annotation:— Refd. Silverman v. Im- 
perial London Hotels (1927), 137 L. T. 57. 

223. Add. Annotation : - (Generally , Refd. De 
Kreville r. Dill (1927), 90 L. J. K. B. 1050. 

256. Add. Annotation - As to (L) Refd. Oldham 
r. Sheffield Corpn. (1927), 130 L. T. 081. 

261. Add. Annotation Refd. Silverman v. Im- 
perial London Hotels (1927), 137 L. T. 57. 

267a. Proprietor of Turkish baths- Dangerous 
insects.]— Circumstances (ace Contract, No. 
5108a, ante) y in which : — livid : apart from 


Part IX. — Proo 

501. Add. Annotation : Mentd. Campbell v. 
Poliak, [1927 J A. C. 732. 

601. Add. Annotation Refd. (Gosse Millard v. 


n regard to Property. 

contract, defts. were under an obligation to 
a person using their promises to abstain from 
negligence, & if the> , knowing of the danger, 
did not take sullicient precautions A: such 
person were injured, ho could recover. 

Si i.VKiiM an v . 1 m l'lon l a i. London 1 1 muons, 
J /vi). (1927), 137 L. T. 57 ; 13 T. L. IL 209. 
291. Add. A nnotation : Retd. Oldham r. Sheffield 
Corpn. (1927), 130 L. T. 081. 

304. Add. Annotation : As to (1) Consd. Oldham 
r. Sheffield Corpn. (1927), 130 L. T. OSJ. 

322. Add. Citations : 130 L. T. OS 1 ; 91 J. J*. 

09 ; 25 L. <i. JL 91. 


of Negligence. 

Canadian (Government Morelia nt Marine, 
American Can Co. r. Same, (I927| 2 K. B, 
132. 


Part X.— Defences. 


628. Add. Annotation : — Refd. ('leghorn v. Oldham 
(1927), 43 T. L. It. 405. 

703. Add. Annotation ;« — Consd. The Mobt yn, [ 1 927 ] 
P. 25. 

704. Add. Annotation : — Refd. The Mostyn, [1927J 
- P. 25. 


705 * Add. Annotation: Refd. Wit ham Outfall 
Board c. Boston Corpn. (1920), 130 L. T. 
750. 

706. Add. Citatum : -17 Asp. M. L. C. 97. 

Add. Annotation Refd. Witham Outfall 
Board v . Boston Corpn. (1920), 130 L. T. 
750. 


PART III. SECT. 9, SUB-SECT. 1. -B. 

386 x. .J— .Solomon v. Mussett & Bright, Ltd., 11926] Api>. D. 427. — S. AF. 


PART IX. SECT. 1, SUB-SECT. 4.—C. 

565 xlv. .] — Davison v. Conrad (1924), 58 N. S. K. 218. — CAN. 
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Cases 722 — 944. 


English and Empire Digest Supplement. 


722. Add. Annotations : — Refd. Silverman v. Im- 
perial London Hotels (1927), 137 L. T. 57. 
Mentd. Marb<^ v. George] Kdwardes (Daly’s 


Theatre) (1927), 43 T. L. K. 460 ; WaUeins 
Bederij A./S. r. Muller, Batavia, [1927] 2 
K. B. 99. 


Part XI. — Contributory Negligence. 

782. Add. Annotation : Mentd. The Back worth, I 798. Add. Citation : — 17 Asp. M. L. C. 117. 
|1927| i\ 256. I 


Part XIII. — Negligence causing Death. 

943. Ltd. Annotation : -Refd. Darling v. Tx-bbon, 1 944. Add. imitations: [1927J 2 K. B. 108; 96 
|1927| 2 K. B. 108. L. K. B. 515 ; 137 B. T. 255 ; 43 T. B. B. 

I 454. 


PART XIII. SECT. 2, SUB-SECT. 7.—B. 

907 ix. .1 -A claim for damagcH 
by u widow oi tlu minor children of a 


person, whose death iw alleged to have 
Im*cii caused by tho negligence of deft., 
iN not l)aiTod by tho fact that tho deatli 
wan caused by t he combined negligence 


of the latter demined.— Union 
Government (Minis i hr of Raii.wat s) 
r. Lee, [1027J App. 1). 202 S. AF. 
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Vol. XXXVI.— Cases 18—798. 

NUISANCE. 

Part I. — Definition, Nature and Characteristics. 

18. Add. Annotation : — As to (3) Refd. Tko Farlgartli, The Otnrama. [1927] P. 93. 


Part III. — Neighbouring Owners. 


302. Add. Annotation : — Refd. Bull ?\ West 
.African Shipping, etc. Fo., [1927] A. F. 
080. 


Part IV.— 

438. Add. Annotation : -Refd. 1 Kigali Navigation 
(.'a. ?\ Famheg Bleaching, Dyeing A Finish- 
ing Do.. [19271 A.F. 229. 

439. Add. Annotation : — As to (1) Refd. Fagan 
Navigation To. r. Famheg Bleaching, Dyeing 
A Finishing l 1 .)., [1927] A. F. 220. 

444. Add. Annotations : As to (1) Refd. Fagan 
Navigation Fn. r. Famheg Blenching. Dyeing 
A Finishing Fo.. [ 1927 | A. F. 220. (Generally. 
Reid. The Farlgartli, The Otarama, |1927| 
P. 93. 

445. Add. Annotation : Consd. Fagan Naviga- 
tion To. r. i^ambeg Blenching, Dveing A 
Finishing Fo., [ 1927 1 A. F. 220. 

447. Add. Annotation : .1* to (1) Refd. Salisbury 

A Fordingbridge District Drainage Board r. 
Southern Tanning Fo. (1920), Ltd., [1927] 
2 K. lb 500. 

465. Add. Annotation : Consd. ljugan Naviga- 
tion Fo. v. liAinbeg Bleaching, Djeing A 
Finishing Fo., [1927 | A. F. 220. 


311. Add. Annotation : Refd. CUanvillc n. Sutton 
(1927), M T. F. IF 98. 

357. Adit. Annotation: Refd. O’Fedar v. Slough 
Trading Fo., [1927| 2 K. B. 123. 


-Remedies. 

549. Add. An notation : Mentd. Oldham r. Shef- 
field Forpn. (1927), 1.30 1 <. T. 081. 

608. Add. Annotation : Refd. F.igan Navigation 
Fo. r. Famheg Bleaching, D\<*ing A Finish- 
ing Fo., |1927| \. F. 220. 

609. Add. Annotation : Refd. Fagan Navigation 
Fo. r. Famheg Bleaching, Dveing A Finish- 
ing Fo., [ 1 927 ) A. ( '. 220. 

612. Add. Annotation : Refd. Fagan Navigation 
I Fo. r. Famheg Bleaching, Dveing A FhuhIi- 

I ing Fo., 11927| \. F. 220. 

| 613. Add. ( itation : 25 F. <«. IF I. 

738. Add. Annotation: Mentd. Alvt. Dampskibs 
Steins tad v. Pearson (1927), 137 F. T. 533. 

i 740. Add. Annotation : ( ivncratty , Mentd. Friern 

Barnet U. D. F. r. Adams (1927), 130 F. T. 

, 019. 

793. Add. Annotation : Consd. Fointon v. Fox 
1 ( 1 920), 130 F. T. 500. 


J.S. 
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Case 38 . 


English and Empire Digest Supplement. 


OPEN SPACES AND RECREATION GROUNDS. 
Part IV. — User of Open Spaces. 

38. Add. Annotation : — Retd. 1. R. Comrs. v. Yorkshire Agricultural Soc. (1927), 44 T. L. R. 59. 
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Vol. XXXVI.— Cases 22—166. 


PARLIAMENT. 

Part II. — The House of Lords. 


22. Annotation : — Delate Wycombe Grdns. v. 
Barton-upon-Irwell Grdns. (1920), 43 T. L. 1L 
89. 

27. Add. Annotation : — Mentd. Buerger r. New 
York Life Assce. (1927), 90 L. .!. K. B. 930. 

37. Add. Annotation : — Consd. Campbell v. 

Poliak, [1927) A. C. 732. 

38. Add. Citations: -[1927) A. C. 732 ; 90 1,. J. 
K. B. 1093 ; 137 1,. T. 050. 

39. Add. Annotation : — Consd. Campbell v. 
Poliak, [1927) A. C. 732. 

41. Annotation : — For “ A.s* to (1) Mentd." read 
“ As to ( 1) Refd." 

Add. Annotation A.s to (3) Refd. Campbell 
v. Poliak. (19271 A. C. 732. 


99. Add. Annotation : .Is to (1) Refd. Campbell 
r. Poliak, [1927) A. C. 732. 

107. Add. Annotation : - Mentd. Campbell r. 
Poliak, L 19^7] A. C. 732. 

115. Add. Annotation : Mentd. .lames r. British 
| General Insre., L1927) 2 K. B. 311. 

I 162. Add. Annotation : Consd. Campbell r. 
Poliak, [1927| A. C. 732. 

• 166. Add. Annotations : Mentd. Cushion v. Tre- 
degar Iron \ Coal Co. (1927), 20 B. W. C. C. 
151 ; Lewis r. Guest, Keen «V Nettlefolds, 
Watkins »\ Same. Tucker r. Same, Ingram v. 
Crawshav (1927). 90 L. .1. K. B. 001. 


PART II. SECT. 2, SUB-SECT. 1. 

16 i. Jpjuuh fmm Scottish courts— J lorn Lord* of Sission From mti rlocutoru or<ln.\ Hortri r. Ports, | 11)27 I h. (J. (11. L.) I. 

SCOT. 

PART II. SECT. 2, SUB-SECT. 7. C. 

85 i. A o/ admittui.] — Pohil \M» (TU KK) r. Wood’s Thus tees, [li)27| S (' (II. L ) I. SCOT. 
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Case 57. 


English and Empire Digest Supplement. 


PARTITION. 


Part III. — Partition by Agreement. 

57. Add. Annotation : — Mentd. Turner r. Watts (1927), 44 T. L. R. 105. 


PART I. 

h j. __ _ _ — . | _jt lh cHhCutial for 


the maintainttbilit> of a suit for par- 
tition that pltf. should lx In actual or 
count motive possession of the pro- 


perties. SAT1.TAN BlBT V. AHHAVT’I.LA 

Bepaw (1926), I. L. R. 54 Calc*. 521. — 

IND. 



Vol. XXXVI.— Cases 21—1846. 


PARTNERSHIP. 

Part I. — Partnership Generally. 

21. Add. Annotation Mentd. Re Debtor (No. 229 of 1927), [1927J 2 Oli. 297. 


Part II. — Tests of Partnership. 

107. Add. Annotation : — A# to (2) Refd. Watson r. llaggitt (1927), 1 1 T. L. It. 90. 
171. Add. Annotation : -Refd. lie Debtor (No. 229 of 1927), 1 1927 | 2 (Mi. 207. 

177. Add. Annotation : —Mentd. Lowther r. Hams, [1927J 1 K. it. 292. 


Part IV. — Relations between 

442. Add. Annotation Mentd. Houghton r. 
Nothard, Lowe A Wills (1927), 4 1 T. 1,. It. 
70. 

592. Add. Annotation : Mentd. Hardin A Lane r. 
Chill ern (1927), 90 L. .1. K. B. 772. 


Part V.- Relations 

1127. Add. Annotation : — Consd. Naval Collierv 
Co. r. 1. It. Coinrs. (1920), 120 L. T. 2S. 

1242. Add. Annotation : Consd. Manlev v. Kar- 
tori , 1 1927 j 1 Ch. 157. 


Partners and Third Parties. 

609. Add. Annotation : Mentd. Alb(‘inarle Supplv 
Co. v. Hind (1927). 42 T. L. It. 052. 

[ 859. \dd. Annotation : - Refd. Pine?’. Richardson, 
| 1927| 1 K. B. 1 IS. 


of Partners inter se. 

1604. Add. Annotation: Consd. Barov /». Cooper, 
| I927|2 K. B. 2SL 

I 1614. Add. Citations: 90 L. .1. (Mi. 201; 127 

j L. T. 199. 


Part VI.— Dissolution. 


1654a. Death of partner sending notice before 
notice received—Date of dissolution of partner- , 
ship. j -- \\M iere a partner send*- by post a I 
notice to the other partner to determine the 
partnership as from the date ot the notice, A 
dies before the other partner receives the 
notice, the partnership is dissolved, not by 
the notice, but by the death of the partner 
sending it, inasmuch as the statutory dis- 
solution by notice is not brought about until 
receipt oi tin* notice, in such a ease tin* 
surviving partner has the rights which b> 
the terms oi the partnership he is to have on 
tin* death of a partner during t he partnership. 
— McLeod r. Dowling (1927), 42 T. L. K. 
655. 

1670a. Partner sending notice of intention to dis- 
solve partnership — Death before notice re- 
ceived by other partner .J — -McLeod r. Dowl- 
ing, No. 1951a. ante. 


1835. Add. ('Italians: 99 L. .1. (Mi. 95; 129 

L. T. 228. 

1841a. For share of “ net profits ** Dissolu- 

tion by death.) Applt. A II. entered into 
partnership, the arts, providing that each 
partner was entitled to a salary A hull the 
“ net profits ” during the term oi the partner- 
ship, A r that if either partner died the sui- 
viving partner was for live years to pay to 
the exors. a third of the “ net annual profits.” 
li. died, A the partnership was thereby dis- 
solved : - Held : the expression “ net profits ” 
was not necessarily to i>e interpreted as having 
the same meaning in every part ol the arts., 
A applt., in calculating the share of the net 
profits payable to the exors., was not entitled 
to deduct any salary for himself. Watson 
r. Haggitt (1927), 44 T. L. R. 90; 71 Sol. 
.Jo. 993, I*. C. 

1845. Add. Annotation : Consd. Manley r. Hart on, 
[1927] 1 (Mi. 157. 


PART 11. SECT. 6, SUB-SECT. 4. 

110 Iv. .1 — liAbUCXAMlAN NA.nl KOTIIAKK 1*. JJOKXASJKI. lUSXONJXJ. llAMJKE (J02CU, 3. L. It. r »l Hum. :iliJ.~-IND. 
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Cases 39—727. 


English and Empire Digest Supplement. 


PATENTS AND INVENTIONS. 
Part III. — “True and First Inventor.” 


39. Add. Citations : — 41 T. L. Ji. 545 ; affd. (1927), 
WII, .LPh.470; 43 T. L. II. 717 ; 14 R. P. P. 
453, (.A. 


63. Add. Annotation : — Refd. Boyce v. Morris 
Motors (1927), 44 R. P. C. 105. 


Part IV.— Subject-Matter of Patent. 


82. Add. Annotation : Mentd. Palmolive Po. (of 
Fngland) r. Freedman (1927), 41 T. Ij. Ji. 80. 
117. Add. Annotation : As to (2) Refd. Boyce v. 

Morris Motors (1927), 14 R. P. P. 105. 

138. Add. Annotation: Refd. Boyce i\ Morris 
Motors (1927), 14 R. P. P. 105. 

163. Add. Annotation : -Refd. Sharp & Dohme 
Inc, v. Boots Pure Drug Po. (1927), 14 
R. P. P. 307. 

231. Add. Annotation : Refd. Mellor v. Beard- 
more (1927), 4 1 R. P. <\ 175. 

299. Add. Annotation : Refd. Boyce r. Morris 
Motors (1927), 4 I R. P. P. 105. 

302. (Station: For k ‘ 11 L. li. 187, H. L.,” read 
1 14 T. L. R. 187, II. L.” 

339. Add. Annotation : Refd. Hr Higginson A 
Arunders Patent (1927), 41 R. P. P. 130. 
349. Add. Annotation : Refd. Safveans Akt. v. 
Ford Motor Po. (Fngland) (1920), 41 li. P. C. 
19. 

361. Add. Annotations : -Refd. Bovce v. Morris 
Motors (1927), 11 R. P. P. 105; Mellor r. 
Beard more (11127), 14 R. P. P. 175. 

390. Add. Annotation : -(teneratty. Refd. Mellor 
v. Benrdmore (1927), 11 R. P. P. 175. 

402. Add. Annotation : ( ienerathj , Refd. Mellor r. 

Beard more (1927), 1 4 R. I*. P. 175. 

434. Add. Citation : 4 1 R. P. P. 307. 


457. Add. Annotation : -Refd. Sharpe «te Dohme 
Jnc. r. Boots Pure Drug Po. (1927), 44 R. P. P. 
307. 

556. Add. Annotation : — Refd. Sharpe & Dohme 
Inc. i\ Boots Pure Drug Do. (1927), 44 
R. P. C. 307. 

559. Add. Annotation : — Refd. Mellor v. Beard- 
more (1927), 11 R. P. O. 175. 

560. Add. Annotation: — Refd. Mellor v. Beard- 
more (1927), 14 R. P. C. 175. 

561. Add. Annotation : — Refd. Boyce v. Morris 
Motors (1927), 44 R. P. P. 105. 

574. Add. Annotation : Refd. Boyce ?\ Morris 
Motors (1927), 11 R. P. C. 105. 

585. Add. Annotation : Refd. Boyce v. Morris 
Motors (1927), 44 R. P. V. 105. 

636. Add. Annotation : — Refd. lie Higginson & 
Arundel's Patent (1927), 14 R. P. V. 430. 

680a. .| — In an action for infringement defts. 

denied infringement, & alleged that the 
patent was invalid by reason of ( inter alia) 
want of utility. Pltfs. proved the utility of 
their invention: — Held: the patent was 
valid, A: had been infringed. — British 
United Shoe Machinery Po., Ltd. v. 
LaMHEKT I loWARTIT & SONS, LTD. A GlMSON 
Shoe Machinery Po., Ltd. (1927). 44 

R. 1\ P. 511. 


Part V. — Application for Patent. 


727. For the existing paragraph substitute the 
following paragraph : 

Injunction to restrain acceptance — Lawful 
ground of objection “Secret processes.*'; - ; 

Where an injunction had been granted to 1 
restrain uppet. for a patent from disclosing | 
processes derived trom pltf. co.. or from doing 
any act which might cause same to be- 
come public or commonly known, A: the 
Ponipt roller-Geiicrul refused to undertake 
when he should receive an application for 
the acceptance of a complete specification to 
consider such injunction a “ lawful ground of 
objection "to the acceptance of the complete 
specification within Patents A: Designs Act, 1 
1907 (e. 29). s. 7 (3), objecting to his duty 


prescribed by the Patent Acts being in any" 
way r interfered with by r the ct.. the et. 
granted an injunction restraining the 
Comptroller-Pi eneral from accepting the com- 
plete specification, as under sect. 9, on such 
acceptance, the matter would be thrown 
open to public inspection, the specification 
being concerned witli some of the processes 
which, as between pltf. co. A: appet., appet. 
had been rest rained from disclosing. As because 
the Comptroller-General might accept the 
complete specification on the footing that 
the injunction against appet. w-ould not con- 
stitute a lawful ground of objection w’ithin 
sect. 7 (3). On appeal the S.-G. on behalf 
of the Comptroller- General undertook that 


PART III. SECT. 2, SUB-SECT. 2. 

t. Varied, 11927] S. C. 597 : 44 II. P. C. 175. 
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the injunction granted against appct. would 
be properly considered in deciding whether 
the specification should be accepted as being 
something which might constitute " a lawful 
ground of objection ” to such acceptance, As 
by consent the order against- the Comptrollei - 
General was discharged, notice of discon- 
tinuance to be served upon him. Appct. was 


also further restrained from proceeding with 
his applieat ion in addition to the injunction 
granted against him in the et. below.-— Rex 
C o. Hex Keskaupii Cokpn. v. Muikitead A 
Comi*trollek-Genekal of Patents (1929), 
99 L. .1. Ch. 121 ; 129 L. T. 598 ; 11 H. P. C. 
28, C. A. 


Part VI. — Specifications. 


773. Add. Annotation : — Refd. 7?c Dreyfus’ Appln. 
(1927), 44 K. P. C 1 . 291. 

910. Add. Annotation : — As to (2) Refd. Boyce r. 
Morris Motors (1927), 44 H. P. C. 105. 

918. Add. Annotation : —Refd. Mellor v. Beard- 
more (1927), 44 It. P. C. 175. 


921. Add. Annotation : - . 1 x to (1) Refd. Mellor v. 
Beardmore (1927), 11 U. P. C. 175. 

I 1212. Add. Annotation Refd. Sharpe A: Dohine 
Inc. v. Boots Pure Drug Co. (1927), 4 I R. P. C. 

I oii*? 

1248. Add. Annotation : Refd. Boyce f\ Morris. 
Motors (1927), 11 It. P. C. 105*. 


Part VII.— Grant of Patent. 

1437. Add. Annotation :--Refd. Re Mooney’s Appln. (1927), I I R. P. C. 291. 


Part X. — Assignment and Devolution of Patents. 


1546. Add. Annotation : Refd. Palmolive* Co. 


Part XI. 

1590. Add. Citation : 28 H. P. C. 229. I 

Add Annotation : Refd. Bad eosot e r. Alher- 
man, 1 19271 2 Ch. 117. 

1673a. - - -- .; (1) No action for a de- { 

claration of the \ ability of a patent, or for 
compensation for user of the invention hy the 
Crown, against the Govt, department eon- i 
cerned is competent or often to the patentee | 
under Patents A: Designs Act, 1919 (c. 89). 
s. 8, if the Crown do not consent to its being 
dealt with in proceedings under sect. 8, but 
the remedy is by petition of right or by 
originating notice of motion addressed to the 
department. The true effect of sect. 8 is to i 


England) v . Freedman (1927), 11 T. C. R. 89. 


Licences. 

give merely a right of compensation to t-lie 
patenter against the Crown lor the use by 
its officers of his invention lor the purposes of 
the Crown, A: it- does not give any right in 
itself to sue the department concerned. 

(2) A claim lor a declaration of the validit y 
of the patent is not a claim m tort because the 
Crown has the right to use the patent on the 
statutory terms sot out in sect. 8. 

An action in which such a declaration was 
claimed against the Air Council, dismissed 
on the above grounds.- Rowland A: Mac - 
kenzie- Kennedy r. Ain Coi'ntii, (1927), 99 
B. .1. Ch. 170 ; 127 L. T. 791 ; 12 T. C. R. 
717 ; 11 R. P. C. 152, C. A. 


Part XII. — Term of Patent. 


1997a. - - Irregularity in service of advertise- [ 

ments- -Excused. 1 — Rv Panicali Ac Bkenni’s 1 
Patent (1927), 11 H. P. C. 509. 

2021. Add. Annotation : - Refd. Hr Chambers* 
Patent (1927), 11 R. P. C. 222. 

2031. Add. Annotation : Refd. Rc Iligginson A: 
Arundel’s Patent (1927), 44 H. P. C. 120. 

2062a. — . n Re Gilbert’s Patents 

(1927), 44 H. P. C. 527. 


2064a. Loss partly made good by subsequent 

profits., An application for an extension of 
the term of a patent was opposed on the 
ground ( inter aha) that Hales lost (hiring the 
war had been balanced |>y accumulated de- 
ferred sales after the war: Retd: there 
had been a loss which had been m part, but 
not wholly, made good by a subsequent gam, 
Ac an extension of two A a half years should 


079 



Cases 2064a — 3432. English and Empire 


ho granted, -lie Uhioinbon & Aikjndel’b 1 
Patent (1927), 44 R. P. C. 420. 

2090a. - .1 lit Enfield Cycle Co., Ltd. <fc ! 

Smith’s Patent (1927), 14 R. P. C. 520. 


Part XIV.— 

2312. Add. Annotation: Refd. Sharpe A: Dohmc | 
Inc. ik Roots Pure Drug Co. (1927), 4 4 R. I*. C. | 

2389. Add. Annotation : -Refd. lit Ihgginson 
Arundel's Patent (1927), 14 R P. C. 120. 

2556. Add. Annotation: Refd. The Jupiter (No. 3) 
(1927), 137 1,. T. 333. 

2560. C Italians : Cor “ 47 Sol. Jo. 305 ” road 
“ I >7 Sol. Jo. 305.” 

2944. Add. Annotation : < irnerally , Reid. Sharp 

\ Dolirnc Inc. e. Pools Pure Drug Co. (1927), 

11 P. I\ C. 307. 

3093. Add. 1 nnotation : Consd. Mdlor r. Jieaid- 
morc (1927), 1 1 R. 1'. C. 175. 

3098. \dd. \ nnolafion: Mentd. Bo>ce r. Morns 
Motors (1927), 11 R. P. C. 105. 

3120a. . In an action lor inlrmge- 

ment, the et . held clefts. had not inlringed, A. 
the action was dismissed with costs. A < er- 
tilicate, that the validity ot the 1 patent had 


Part XVI. -International 

3432. Add. Annotation : Refd. Sharpe A. Dohnn 


Digest Supplement. 


2094. Add. Annotation : — Refd. Re Chambers’ 
Patent (1927), 44 R. P. C. 332. 

2112. Add. Annotation : — Refd. Re Chambers’ 
Patent (1927), 4 1 R. P. C. 332. 


Infringement. 

come into question, was granted.- Tecale- 
mtt. Ltd. ik \V vke field (C. C.) A: Co., Ltd. 
(1927), 11 R. I*. C. 171. 

3120b. . In an action for infringement, 

the ct. field delts. had not infringed, At the 
action failed. A certificate* oi particulars ol 
objections was granted to defts., <te a cer- 
tificate of validity to pltfs.— T ecalemit, Ltd. 
i\ Ewarts, Ltd. (1927), 44 R. P. C. 188. 

3177. Add. Annotation : Generally , Refd. Sharp 
A. Dohnn Inc. ik Boots Pure Drug Co. (1927), 
I 1 U. P. C. 3tL. 

3185. Add. Annotation : -Refd. Mellor r. Beard- 
more (1927), 11 R. P. C. 175. 

3212a. Plaintiff failing on Issue of infringe- 

ment.! Tecalemit, Ltd. v. Ewakts, Ltd., 
No. 3120b, ante. 

3283. Add. \ n notat ion : — Refd. Mellor r. Beard- 
moic (1927). 1 1 R. P. C. 175. 


and Colonial Arrangements. 

• luc. v. Hoots Pure DrugCo. (11)27), 11 K. P. (’. Htt7. 
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